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IN THE UNITED STATES DISTRICT COURT IN AND FOR  

THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

DISABILITY LAW CENTER, a Utah 

nonprofit corporation; S.B., an individual, by 

and through his next friend Margaret 

Goodman; A.U., by and through his next friend 

Mary Eka; and S.W., an individual, 

 

Plaintiffs, 

 

vs. 

 

STATE OF UTAH; UTAH DEPARTMENT 

OF HUMAN SERVICES; ANN 

WILLIAMSON, in her official capacity as 

Executive Director of the Utah Department of 

JOINT MOTION FOR (1) APPROVAL OF 

SETTLEMENT AGREEMENT AND 

CLASS NOTICES, (2) APPOINTMENT OF 

MONITOR, AND (3) STAY OF 

PROCEEDINGS  

Case No. 2:15-CV-00645-RJS-BCW 

Judge Robert J. Shelby 
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Human Services; UTAH DIVISION OF 

SUBSTANCE ABUSE AND MENTAL 

HEALTH; DOUGLAS THOMAS, in his 

official capacity as Director of the Utah 

Division of Substance Abuse and Mental 

Health; UTAH STATE HOSPITAL; DALLAS 

EARNSHAW, in his official capacity as 

Superintendent of Utah State Hospital, 

 

Defendants. 

 

 

 Pursuant to Rule 23(e)(3), Federal Rules of Civil Procedure, Plaintiffs S.B., A.U., S.W., 

and Disability Law Center (“DLC”) (collectively “Plaintiffs”) and Defendants State of Utah, the 

Utah Department of Human Services, Ann Williamson, the Utah Division of Substance Abuse 

and Mental Health, Douglas Thomas, the Utah State Hospital (“USH”), and Dallas Earnshaw 

(collectively “Defendants”) jointly move the Court for an order: (1) approving the proposed 

Settlement Agreement and the joint proposals for notice and comment attached to this motion as 

Exhibits 1, 2, and 3; (2) appointing Patrick K. Fox, M.D., as Monitor under the Settlement 

Agreement; and (3) staying all proceedings in this action during the five-year term of the 

proposed Settlement Agreement, with the Court retaining enforcement jurisdiction during that 

period.   

Background 

1. On September 8, 2015, Plaintiffs initiated this class action against Defendants for 

allegedly failing to admit mentally incompetent pretrial detainees to USH’s Forensic Unit for 

competency restoration treatment in a reasonably timely manner.  (Docket No. 1).   
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2. On October 3, 2015, Defendants moved to dismiss the complaint, arguing that it 

failed to state a plausible claim for relief under the Fourteenth Amendment’s Due Process Claim 

and Article I, section 7 of the Utah Constitution.  (Docket No. 37).  The Court denied 

Defendants’ motion to dismiss on April 7, 2016.  (Docket No. 51). 

3. The Court later certified the plaintiff class (“the Class”) to include all individuals 

who are now, or will be in the future, (i) charged with a crime in Utah, (ii) determined by the 

court in which they are charged to be mentally incompetent to stand trial, and (iii) ordered to the 

custody of the executive director of DHS or a designee for the purpose of treatment intended to 

restore the defendant to competency, but who remain housed in a Utah county jail.  (Docket No. 

71).  On November 7, 2016, the United States Court of Appeals for the Tenth Circuit denied 

Defendants’ petition for interlocutory review of the Court’s certification of the Class.  (Docket 

No. 75).  

4. Since May 2016, the parties have been engaged in settlement discussions aimed at 

resolving all of the constitutional and remedial issues in this case.  In their discussions, the 

parties have been assisted by two experts in the field, Dr. Patrick Fox of Colorado and Dr. 

Andrew Phillips of Washington.  On June 9, 2017, the parties reached an agreement to resolve 

all claims, subject to this Court’s approval of the terms of settlement.        

The Proposed Settlement Agreement and Strategic Plan 

5. If approved, the proposed Settlement Agreement will be enforceable in this Court 

for a period of five years from the date of its approval.  Settlement Agr. ¶ 30.  The Settlement 

Agreement will establish a maximum allowable wait time – measured from the date on which 

USH receives the custody order to the date on which the Class member begins restoration 
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treatment – for all Class members.  Under the terms of the proposed Settlement Agreement, 

Defendants will adopt and implement a series of measures reflected in a Strategic Plan, a copy of 

which is annexed as Exhibit 1 to the Settlement Agreement, in order to reduce the time during 

which Class members must wait to receive competency restoration treatment, taking into 

consideration likely future increases in the number of pretrial detainees requiring treatment.  

Plaintiffs believe that the proposed Settlement Agreement and Strategic Plan will, if fully 

implemented, resolve all claims asserted by Plaintiffs, subject to the monitoring of Defendants’ 

compliance for the next five years. 

6. The next seven paragraphs highlight the most critical features of the proposed 

Settlement Agreement and the Strategic Plan.   

7. The proposed Settlement Agreement will establish a 72-hour screening deadline 

for all pretrial detainees who have been determined by a Utah state court to be mentally 

incompetent to stand trial.  Settlement Agr. ¶ 19(a).  It will also provide specific screening 

standards for the USH professionals who make treatment decisions so that Class members will 

be directed to the Utah State Hospital’s Forensic Unit or to one of several other defined treatment 

options, based on uniform diagnostic criteria.  Id.  See also Strat. Plan at p. 10. 

8. One of the treatment options designated in the proposed Settlement Agreement is 

treatment in an “Offsite Forensic Facility,” one of which USH is now in the process of 

establishing in space to be leased from the Salt Lake County Metro Jail.  Settlement Agr. ¶¶ 19(a) 

and 24.  USH will build and operate this new facility with an appropriation of $3 million from 

the 2017 Utah Legislature.  The facility will have capacity to treat 22 or more patients and will 

be operated by a multidisciplinary team consisting of a psychiatrist and other full-time 
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professionals.  Strat. Plan at pp. 6-7, 13-14.  “[T]he anticipated staffing and training of the 

offsite forensic facility will be commensurate with their counterparts at the USH.”  Id. at p. 6.  

Class members assigned to the facility will be segregated from the general jail population.  

Settlement Agr. ¶ 24(a).  Under the Settlement Agreement, “Defendants shall establish and 

operate one or more Offsite Forensic Facilities with sufficient capacity to meet, in combination 

with other improvements, the Maximum Allowable Wait Time deadlines in paragraph 21.”  Id. ¶ 

24(c).     

9. Another treatment option designated in the proposed Settlement Agreement will 

be in-jail treatment through USH’s “Outreach Program.”  Settlement Agr. ¶¶ 19(a) and 25.  

Under the proposed Settlement Agreement, Class members may be provided treatment under this 

option only if a qualified USH professional concludes, at the time of screening, that the Class 

member “is likely to show meaningful progress toward restoration of competency within 30 

days, [that the Class member’s] symptoms are stabilizing, and [that the Class member is] likely 

to be referred for re-evaluation and restored to competency within 60 days.”  Id.  ¶ 25(a); see 

also Strat. Plan at pp. 12-13.  Class members may be disqualified from the Outreach Program 

based on specific diagnostic criteria and will instead be directed to USH, an Offsite Forensic 

Facility, or an Alternative Therapeutic Facility.  Id.   

10. DLC has previously raised questions concerning the efficacy of the Outreach 

Program.  For this reason, the program’s performance will be watched carefully and re-evaluated 

by the Monitor (discussed below) at the end of the first year of the term of the proposed 

Settlement Agreement.  If, after one year, the Monitor determines that the Outreach Program has 

not been effective, it will be terminated as a treatment option unless “the Monitor prescribes 
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additional steps to improve [its] efficacy and USH complies with and implements those steps.”  

Id. ¶ 26. 

11. Looking into the future, the Settlement Agreement and the Strategic Plan require 

the study of additional treatment options to address the needs of female members of the Class, 

and likely increases in general Class membership over time.  See, e.g., Settlement Agr. ¶¶ 1 and 

24(e). 

12. The central requirement of the Settlement Agreement is that the maximum 

number of days during which Class members must wait to begin treatment must be dramatically 

reduced in several stages.  When this case was filed in September 2015, wait time for Class 

members, as measured from the date of the custody order to the date on which treatment at USH 

or elsewhere begins, was about six months.  Compl. ¶ 4.  Under the proposed Settlement 

Agreement, the maximum wait time for all Class members will be reduced to 60 days within six 

months of the Court’s approval of the Settlement Agreement, to 30 days within twelve months of 

approval, and to 14 days within eighteen months of approval.  Settlement Agr. ¶ 21. 

13. Defendants’ compliance with these and all other requirements of settlement will 

be overseen by the Monitor, who will report quarterly to the parties.  Settlement Agr. ¶ 20.  The 

Monitor will base his reports on detailed monthly compliance reports from Defendants’ 

Designated Representative, together with any additional information brought to his attention.  

Id. ¶¶ 4 and 18. 

14. Subject to the Court’s approval, the parties have named Patrick K. Fox, M.D. as 

Monitor.  Settlement Agr. ¶ 8.  Dr. Fox’s credentials are summarized in Exhibit 4.   Dr. Fox is a 

trained psychiatrist with extensive experience in competency restoration and correctional 
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psychiatry in the States of Connecticut and Colorado.  He is the Chief Medical Officer of the 

Colorado Department of Human Services and one of the two professionals selected by the parties 

to advise them during negotiation of the Settlement Agreement. 

15. The Settlement Agreement will provide a mechanism for dispute resolution and 

enforcement before this Court during its five-year term.  Settlement Agr. ¶ 28.  Thereafter, any 

party may move for dismissal of this case.  Id. at ¶ 27.  The present motion is brought pursuant to 

paragraph 27, which requires the parties jointly to move the Court for an order staying this case 

pending implementation of the Plan and compliance with the Settlement Agreement.  

Compliance with Rule 23(a) 

16. Rule 23(e) provides that “claims, issues, or defenses of a certified class may be 

settled, voluntarily dismissed, or compromised only with the court’s approval.”  The Court must 

“direct notice in a reasonable manner to all class members who would be bound by the proposal” 

and “[i]f the proposal would bind class members, the court may approve it only after a hearing 

and on finding that it is fair, reasonable, and adequate.”  Fed. R. Civ. P. 23(e)(1) and (2).  

Finally, because settlement of this case requires court approval, class members must be given the 

opportunity to object to the proposal.  Id. 23(e)(5). 

17. The parties jointly propose that the forms of notice attached to this motion as 

Exhibits 2 and 3 be used to give Class members notice of the proposed settlement under the 

following terms:  

a. To provide notice of the proposed settlement agreement to existing Class 

members, the parties will rely on the waiting list for admission to the Utah State 

Hospital in effect at the time the Court grants the present motion.   
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b. The parties will send, by first-class U.S. mail, a copy of the proposed “Notice of 

Proposed Class Action Settlement” attached to this motion as Exhibit 2 as well as 

a copy of the proposed Settlement Agreement attached to this motion as Exhibit 1 

to all class members on the waitlist.  The proposed “Notice of Proposed Class 

Action Settlement” allows class members affected by the proposed Settlement 

Agreement to make objections to the proposed Settlement Agreement, submit 

comments concerning the proposed Settlement Agreement, and indicate whether 

they intend to appear at the final settlement approval hearing.  The parties will 

include a self-addressed stamped envelope for class members to submit written 

objections or comments to the Disability Law Center.   

c. The parties will mail a copy of the proposed “Notice of Proposed Class Action 

Settlement” attached to this motion as Exhibit 3 and a copy of the proposed 

Settlement Agreement to counsel of record for each class member.  The parties 

will use Utah Courts’ Xchange Case Search to identify counsel of record for each 

class member at the time the “Notice of Proposed Class Action Settlement” is 

mailed.  The proposed “Notice of Proposed Class Action Settlement” attached to 

this motion as Exhibit 3 allows defense counsel for class members to make 

objections to the proposed Settlement Agreement, submit comments concerning 

the proposed Settlement Agreement, and indicate whether they intend to appear at 

the final settlement approval hearing.  The “Notice of Proposed Class Action 

Settlement” attached to this motion as Exhibit 3 expressly requests that defense 

counsel share the Notice and proposed Settlement Agreement with known family 
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members and any known legal guardian of the class member and to encourage 

those individuals to submit any objections or comments to the proposed 

Settlement Agreement.  

d. All comments or objections to the proposed Settlement Agreement received by

the Disability Law Center will be consolidated and saved in a separate file until 

the end of the comment period.  Copies of the comments will be provided to 

counsel for Plaintiffs and counsel for Defendants.  The original comments and 

objections regarding the proposed Settlement Agreement will be submitted in a 

single, hard copy filing with the Clerk of Court for the United States District 

Court for the District of Utah no later than two weeks before the fairness hearing.  

18. After notice has been given, the parties respectfully request the Court to schedule

a hearing regarding the fairness, reasonableness, and adequacy of the proposed Settlement 

Agreement.  

Based on the above, the parties request that this Court enter an order:  (1) making a 

preliminary determination to ensure that the proposed Settlement Agreement attached to this 

motion as Exhibit 1 is fair, reasonable, and adequate; (2) approving the “Notice of Proposed 

Class Action Settlement” to class members, attached as Exhibit 2 to this motion; (3) approving 

the “Notice of Proposed Class Action Settlement” to defense counsel for class members, attached 

as Exhibit 3 to this motion; (4) scheduling a fairness hearing under Federal Rule of Civil 

Procedure 23(e), and thereafter (5) approving the Settlement Agreement, appointing Dr. Fox as 

Monitor, and staying all proceedings in this action during the five-year term of the proposed 

Settlement Agreement. 
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Dated: June 12, 2017 
 

SNELL & WILMER L.L.P. 
 
 
 
       /s/ Alan L. Sullivan    

Alan L. Sullivan 
Bret R. Evans 
Attorneys for Plaintiff 
 
 
DISABILITY LAW CENTER 

 
 
 
       /s/ Erin B. Sullivan    

Aaron M. Kinikini 
Erin B. Sullivan 
Attorneys for Plaintiff 

 
 

UTAH ATTORNEY GENERAL  
 
 
 
 /s/ Laura K. Thompson    
Laura K. Thompson 
David N. Wolf 
Parker Douglas 
Assistant Attorneys General for Defendants  
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Exhibits to Joint Motion for Approval of Settlement Agreement   

 

1. Settlement Agreement (June 9, 2017) 

 

2. Notice of Proposed Class Action Settlement (to Class members) 

 

3. Notice of Proposed Class Action Settlement (to counsel for Class members) 

 

4. Curriculum Vitae of Patrick K. Fox, M.D. 
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SETTLEMENT AGRE,EMENT

This Settlement Agreement is entered into by and between the Disability Law Center

(hereinafter "DLC"), an individual identified as S.8., an individual identified as 4.U., and an

individual identified as S.W. (hereinafter collectively the "Named Plaintiffs"), on the one hand,

and the Utah Department of Human Services (hereinafter "DHS"), Ann V/illiamson in her

offrcial capacity as Executive Director of DHS, the Utah Division of Substance Abuse and

Mental Health (hereinafter the "Division"), Douglas Thomas in his offrcial capacity as Director

of the Division, the Utah State Hospital (hereinafter "USH"), and Dallas Earnshaw in his offrcial

capacity as Superintendent of USH (hereinafter collectively "Defendants"). Each of the

foregoing parties is sometimes referred to as a "paÍty" and collectively as "the parties."

Recitals

The parties jointly acknowledge the following undisputed facts, which form the

background for this Settlement Agreement:

A. DHS has the statutory obligation under Title 77, Chapter 15 of the Utah Code to

provide competency evaluations for persons charged with criminal offenses, and to provide

Restoration Treatment (as defined below) for persons found incompetent to proceed.

B. On behalf of the class of plaintifß described below, DLC and the other Named

Plaintiffs filed a civil action against the Defendants in the United States District Court for the

District of Utah (hereinafter the "Couft") Disabilitv Law Center. a Utah nonorofit cornoration. et

al.. vs. State of Utah. et al.. Case No. 2 : 1 5 -CV-00645 -RJS -BCW (hereinaft er the "Litigation"), to

challenge the length of time pretrial detainees in Utah's county jails must wait to receive

Restoration Treatment.

48t2-4428-32r0

I of26

Case 2:15-cv-00645-RJS   Document 85   Filed 06/12/17   Page 13 of 72



C. The purposes of this Settlement Agreement are: (i) for the parties jointly to adopt

and implement a strategic plan that will significantly reduce the wait time for Class members (as

defined below) to be admitted to Restoration Treatment; (ii) to resolve all claims asserted by the

Named Plaintiffs on behalf of the Class in the Litigation; (iii) to provide a mechanism for

monitoring Defendants' compliance with this Settlement Agreement and the Plan; and (iv) to

provide a mechanism for enforcement of this Settlement Agreement and the Plan.

D. As discussed below, the Named Plaintiffs claim on behalf of the Class that

Defendants violate the rights of criminal defendants who have been found incompetent to stand

trial under the Fourteenth Amendment to the United States Constitution and Article I, $ 7 of the

Utah Constitution, by infringing their liberty interests in being free from incarceration absent a

criminal conviction. Defendants deny Plaintiffs' claims.

E. DLC is a federally authorized and funded nonprofit corporation established under

the Protection and Advocacy for Individuals with Mental Illness Act of 1986, 42 U.S.C. $ 10801

et. seq. Plaintiffs S. 8., A. U., and S. W. were, at the time the complaint in the Litigation was

filed, pretrial detainees who had been declared incompetent to stand trial in a criminal

proceeding and committed to the custody of the executive director of DHS for the purpose of

treatment intended to restore them to competency.

F. DHS is the agency of the State of Utah with responsibility to administer or

supervise the administration of competency Restoration Treatment under Utah Code Ann. $ 77-

15-6(1). The Division is the division of the State of Utah charged with responsibility to ensure

the availability of services for people with mental health disorders and substance abuse issues.

USH, which operates under the direction of DHS and the Division, is the Utah state psychiatric

hospital. Currently, USH is the only state facility providing Restoration Treatment to Class

48t2-4428-32t0
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members, although Restoration Treatment is also provided to Class members through the State's

Outreach Program designed to restore competency to individuals housed in Utah county jails.

G. In entering into this Settlement Agreement, Defendants do not admit any

wrongdoing or constitutional violation as to any Named Plaintiff or Class member. Defendants

do not admit that their conduct, whether actual or alleged, constitutes a legitimate ground for

liability against the State or any Defendant.

H. On September 27,2016, the Court in the Litigation certified the following

plaintiff class (the "Class"): all individuals who are now, or will be in the future, (i) charged with

a crime in Utah, (ii) iletermined by the court in which they are charged to be incompetent to

stand trial, and (iii) ordered to the custody of the executive director of DHS or a designee for the

purpose of treatment intended to restore the defendant to competency, but who remain housed in

a Utah county jail. On November 7 ,2016, the United States Court of Appeals for the Tenth

Circuit denied Defendants' petition for interlocutory review of the Court's certification of the

Class.

I. Under Utah Code Arm. $ 77-15-3(l), whenever a person charged with a public

offense is, or becomes, mentally incompetent to proceed, a petition for inquiry may be filed in

the state district court in which the charge is pending for the determination of the person's mental

competency. If the court determines that the person is incompetent to stand trial, the court must

order him or her committed to the custody of the executive director of DHS or a designee for

competency restoration treatment.

J. As the result of limitations on space at USH and limitations on DHS's resources,

some Class members have historically waited months after the state courl orders restorative

competency treatment to be admitted to USH for treatment. During this waiting period, Class
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members \¡/ere incarcerated in county jails, where they received little or no treatment to restore

competency from professionals employed by the jail. As a generalmafler, Utah's county jails

are not specifically designed to provide competency restoration treatment, and jail staff do not

administer such treatment. Accordingly, since July 2014, the State has administered an Outreach

Program designed to restore competency to individuals housed in Utah county jails.

K. With DLC's concurrence, Defendants have formulated and adopted a plan entitled

"A Strategic Plan for Providing Utah Adult Mental Health Competency Restoration Services"

(June 9, 2017) (the "Plan") to reduce the time during which Class members must wait to receive

Restoration Treatment. A copy of the Plan is attached as Exhibit 1. The Plan consists of the

following elements:

i. A process for promptly screening and identifying: (a) those Class members

who, because of the acuity and nature of their mental illness, should be

transferred from jail to the USH Forensic Unit for Restoration Treatment;

(b) those Class members whose mental illness is less severe and should be

transferred to an Alternative Therapeutic Unit, as defined below, which may

be established by USH; (c) those Class members who may likely be restored

to competency in a suitable Offsite Forensic Facility, as defined below,

operated by USH or under contract with DHS; (d) those Class members who

are likely to be restored to competency through the Outreach Program, as

defined below, subject to the limits in paragraphs 25(a) and26, below;

(e) those Class members with intellectual or developmental disabilities who

should be directed to the Division of Services for People with Disabilities for

Restoration Treatment ("DSPD"); (f) those Class members whose mental

4812-4428-3210
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1343.

condition has stabilized since initial evaluation, with the result that a further

evaluation should be made to determine if these Class members are now

competent; and (g) those Class members who are unlikely to be restored to

mental competence and should be released from DHS custody so that civil

commitment, dismissal of charges, or other resolution can occur.

ii. USH's continued operation and fuither development of the Outreach

Program, as defined below, to screen, treat, assess, and monitor Class

members.

iii. USH's development of one or more Offsite Forensic Facilities for

Restoration Treatment of Class members for whom such programs are likely

to be a suitable means to restore competency.

iv. USH's development of one or more Alternative Therapeutic Units for

Restoration Treatment of Class members for whom such programs are likely

to be a suitable means to restore competency.

v. Measures to assure that all Class members begin receiving the timely

provision of appropriate Restoration Treatment after the state court orders

treatment for them.

vi. Measures to increase the efficient use of the USH Forensic Unit so as to

maximize its existing capacity.

vii. Measures to manage the anticipated growth in the number of people who are

likely to become Class members in years to come.

L. The Court has jurisdiction over the Litigation under 42 U. S.C. $ $ 1 3 3 1 and

The parties agree that venue is proper under 28 U.S.C. $ 1391(bX2). The parties will

4812-4428-3210
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jointly submit this Settlement Agreement to the Court for approval, and its terms will not be

effective until the Court approves it.

NOW, THEREFORE, in consideration of the mutual promises set forth below, the parties

agree as follows:

Definitions

1. "Alternative Therapeutic Unit " means any treatment unit established and

operated by USH or under contract with DHS for Restoration Treatment on or off of the USH

Campus for Class members who, in USH's professional judgment, do not require hospitalization

level of care, but are not appropriate for an Offsite Forensic Facility or the Outreach Program.

2. The "Class" means all individuals who are now or will in the future be:

a. Charged with a crime in Utah state courts,

b. Determined by the court in which they are charged to be mentally

incompetent to stand trial,

c. Ordered or committed by the court to the custody of the DHS executive

director or a designee for the purpose of treatment intended to restore the

individuals to competency, but who remain incarcerated in a county jail in

Utah, and

d. V/aiting to begin Restoration Treatment,

3. "Custody or Commitment Ordert'means a written order, issued by a court and

signed by a judge, which orders a Class member committed to the custody of the executive

director of DHS or a designee for the purpose of treatment intended to restore the defendant to

competency, as described in Utah Code Ann. $ 77-15-6(I).

4812-4428-3210
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4. "Defendants' Designated Representative" is Dallas Eamshaw, who has been

appointed by Defendants to perform the duties set forth inparagraph 18, below.

5. "Forensic Evaluator" means a licensed independent mental health professional

qualified to conduct court-ordered mental illness evaluations of adults in the criminal justice

system, who is familiar with and complies with the requirements of Utah Code Arur. $ 77-15-l

et. seq., and who is not involved in the treatment of the Class member.

6. "Incompetent to proceed" has the same meaning as set forth in Utah Code Ann.

s 77-rs-2.

7. "Maximum Allowable Wait Time" means the largest number of days thaf any

Class member is permitted to wait under paragraph2l tobe admiued into Restoration Treatment,

as measured from the date on which USH received the Custody Order until the date on which the

Class member began receiving Restoration Treatment at USH, at an Alternative Therapeutic

Unit, at an Offsite Forensic Facility, through the Outreach Program, or from DSPD. For

pu{poses of this Settlement Agreement, the wait times for class members who are already

incarcerated when the Plan is implemented, or September 30,2017, whichever is later, will be

tracked, but the wait times associated with those current Class members will not count towards

compliance with the deadlines established in paragraph 21, below.

8. The "Monitor" is Patrick K. Fox, M.D., who has been appointed by the Court

based on the parties' stipulation to perform the duties set forth in paragraphs 20, 26 and28

below. Defendants and the Monitor shall promptly negotiate and enter into a retention

agreement pursuant to which Defendants shall pay the Monitor a reasonable hourly rate and all

necessary expenses incurred in performing those duties, with the exception of the duties set forth

48t2-4428-3210
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inparagraph 28, as the costs associated with Monitor-led mediation shall be shared by the parties

equally.

9. The "Monitoring Period" means frve (5) years from the date on which the Court

approves this Settlement Agreement.

10. "Offsite Forensic Facility" means a program of Restoration Treatment

administered by USH forensic personnel, or by similarly qualified professionals employed by

DHS's contractor, at a location other than the USH Campus. Every Offsite Forensic Facility

established by Defendants pursuant to this Settlement Agreement must comply with the

requirements of paragr aph 24 below.

1 1. "Outreach Program" means USH's program of screening, treating, assessing

and monitoring Class members while they remain residents in county jails and are not residents

in any Offsite Forensic Facility. Outreach Program professionals will screen Class members for

the appropriate level of Restoration Treatment; treat Class members whose screening indicates

that they are likely to show meaningful progress towards restoration of competency within 30

days, whose symptoms are stabilizing, and who are likely to be referred for re-evaluation and

restored to competency within 60 days; assess Outreach Program patients' progress; and monitor

Class members who have been restored to competency, wherever they are located, and assist

them in remaining competent to stand trial. Subject to the terms of paragraph 26, below, USH

may utilize the Outreach Program as an approved method of Restoration Treatment for a period

of one year from the date on which the court approves this Settlement Agreement

12. "Restoration Treatment" in this Settlement Agreement means competency

restoration treatment provided by USH forensic personnel or by similarly qualified professionals

4812-4428-3210
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employed by DHS's contractor, to Class members in an effort to restore them to competency, in

accordance with Utah Code Ann. $ 77-15-6(1), regardless of location or level of need.

13. "Status Report" means the written report issued by the Defendants' Designated

Representative on a monthly basis during the Monitoring Period, pursuant to paragraph 18,

below.

14. "USH Forensic Unit" has the same meaning as set forth in Utah Code Ann.

s 624-1s-e01.

15. "Waitlist" means the list of individuals committed to the custody of the executive

director of DHS and waiting in jail for Restoration Treatment.

Obiectives. Plan Implementation and Measures of Compliance

16. Timely Restoration Treatment - Defendants shall take all necessary steps to

meet the objective of providing all Class members with timely and appropriate Restoration

Treatment. Pursuant to the screening procedures referenced inparagraph 19, below, and without

any unnecessary delay, Defendants shall transport or direct transportation consistent with Utah

Code Ann. Sect. 77-15 et seq., of Class members to the appropriate program or location for

Restoration Treatment.

I7 . Implementation of the Plan - Subject to the Court's approval of this Settlement

Agreement, Defendants shall implement the Plan annexed hereto as Exhibit 1 no later than

September 30,2017, and shall take all steps necessary to diligently follow the Plan during the

term of this Settlement Agreement.

18. Duties of Defendants' Designated Representative - No later than the tenth day

of the month following the end of every month during the Monitoring Period, the Defendants'

Designated Representative shall transmit to the Monitor and DLC a Status Report accurately
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reporting the status of all Class members then waiting for Restoration Treatment. Each report

must include the following information for each Class member:

a. The Class member's name and criminal case number;

b. The name of the court that entered the Class member's Custody Order;

c. The date of the court's Custody Order;

d. The date USH received the Custody Order;

e. The name of the jail where the Class member is being held;

f. The dates on which the Outreach Program screened the Class member and

the results of the screenings, including the current disposition of the Class

member for Restoration Treatment;

g. The date on which the Class member began receiving Restoration

Treatment and the location of the Class member's Restoration Treatment;

h. The date, if any, on which the Class member was terminated from DHS

custody for any reason;

i. The reasons for the Class member's termination from DHS custody,

including the name and location of the facility or other setting to which the

Class member was transferred, if that information is known to DHS; and,

j The number of days the Class member has spent on the Waitlist.

The report shall also state: (1) the longest wait time as among all Class members then on

the V/aitlist; (2) whether the Defendants have complied with the requirements of paragraph2l,

below, during the month; and, if applicable, (3) the reasons for Defendants' inability to comply

with the requirements of paragraph2l.
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Defendants' Designated Representative shall, on request, cooperate with the Monitor in

gathering any additional information necessary for the Monitor's reports, which are required in

paragraph20, below.

19. Screening deadlines and disposition of Class members -

a. V/ithin seventy-two (72) hours, excluding weekends and holidays, of

DHS's receipt of the Custody Order with respect to a Class member, a

qualified USH Forensic Unit professional shall screen the Class member

using a screening tool approved by, and subject to modification and

replacement as determined appropriate by, Defendant's Designated

Representative and the Monitor. On the basis of the screening, the USH

Forensic Unit professional shall determine whether the Class member:

(i) should be transferred from jail to the USH Forensic Unit for

Restoration Treatment due to the acuity and nature of the Class member's

mental illness; (ii) should be transferred to an Alternative Therapeutic

Unit; (iii) should be transferred to an Offsite Forensic Facility for

Restoration Treatment; (iv) subject to the limits in paragraph 26, below,

should be treated by the Outreach Program based on the standards set forth

in subparagraph25(a), below; (v) should be directed to DSPD for

Restoration Treatment because of the Class member's intellectual or

developmental disabilities; (vi) should be reevaluated by a Forensic

Evaluator to determine if the Class member is now competent; or

(vii) should be released from DHS custody because it is unlikely that

Restoration Treatment would be effective.

4812-4428-32t0
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b As soon as the foregoing determination is made, Defendants shall take all

steps necessary to promptly effectuate the appropriate disposition of the

Class member.

If the qualified USH Forensic Unit professional determines that the Class

member should be directed to DSPD for Restoration Treatment because of

the Class member's intellectual or developmental disabilities, USH shall

make the referral within 72 hours, excluding weekends and holidays, of

the screening determination. DSPD shall make a determination about

whether it is the agency best suited to provide Restoration Treatment to

the Class member within 72hours, excluding weekends and holidays, of

the referral from USH. If DSPD does not accept the referral, USH shall

place the Class member back on the V/aitlist consistent with the date of

the court's Custody Order and comply with the Maximum Allowable Wait

Time deadlines in paragraph 21. The time spent towards the Class

member's referral and assessment will not count in computing the

Maximum Allowable V/ait Time.

If the qualihed USH Forensic Unit professional determines that the Class

member should be reevaluated by a Forensic Evaluator to determine if the

Class member is now competent, a referral to a Forensic Evaluator shall

be made within 72hours, excluding weekends and holidays, of the

determination. If the reevaluation cannot be conducted within 72hours,

excluding weekends and holidays, of the referral, or if the Forensic

Evaluator recommends that the Class member is still not competent to

c.

d.
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proceed but there is a substantial likelihood that the Class member can be

restored to competency in the foreseeable future, USH shall continue

administering competency restoration services appropriate for the patient's

level of need and shall have complied with the Maximum Allowable Wait

Time deadlines in paragraph 21. The time spent towards the Class

member's referral and assessment will not count in computing the

Maximum Allowable V/ait Time.

e. If, at any time, the qualified USH Forensic Unit professional identifies an

emergent mental health need, the Defendant's Designated Representative shall

expeditiously report the circumstances to DLC and the Monitor, describe any

action taken by USH, and keep DLC and the Monitor apprised of any subsequent

disposition of the Class member.

20. Monitor's quarterly reports - No later than the hfteenth day of the month after

the end of each calendar quarter during the Monitoring Period, the Monitor shall report in writing

to the Defendants and DLC on Defendants' progress during the preceding quarter in

implementing each specific provision of the Plan and in complying with each specific term of

this Settlement Agreement.

21. Deadlines for reduction in Maximum Allowable Wait Time -

a. By March 31,2018, Defendants shall reduce the Maximum Allowable

Wait Time to sixty (60) days.

b. By September 30, 2018, Defendants shall reduce the Maximum Allowable

V/ait Time to thirty (30) days.
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c. By March 31,2019, Defendants shall reduce the Maximum Allowable

V/ait Time to fourteen (14) days.

22. Modification to the Plan - If Defendants believe that to achieve compliance with

the screening deadlines in paragraph 19 or the Maximum Allowable Wait Time deadlines in

paragraph 21, above, they will require a modification of the Plan, the Defendants' Designated

Representative shall provide the Monitor and DLC with a detailed written explanation of the

necessary modihcation. If DLC objects to any proposed Plan modification, it will notiff

Defendants' Designated Representative of the objection in writing within fourteen (14) days of

its receipt of the notice of modif,rcation. DLC and Defendants' Designated Representative shall

thereafter confer in good faith to resolve their differences. If they are unable to resolve their

differences in this manner, the parties will submit their differences to the Monitor for possible

dispute resolution. If they are unable to resolve their differences in consultation with the

Monitor, the Monitor will make a written report and recommendation to the parties. If, after

conferring with the Monitor, the parties still disagree as to the proposed modification of the Plan,

either party may move the Court for relief, along with the Monitor's report and recommendation.

In the absence of DLC's consent, Defendants shall not implement proposed changes to the Plan

sooner than sixty (60) days following the issuance of the Defendants' Designated

Representative's written notice required in this paragraph.

23. Suspension of deadlines because of special circumstances - Defendants' ability

to perform their obligations under this Settlement Agreement in a timely manner may depend on

special circumstances beyond their control. Subject to the following terms and conditions, the

deadline in paragraph 19(a) (hereinafter the "Screening Deadline") and the deadlines in
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paragraph2l (hereínafter the "Maximum Allowable Wait Time Deadlines") may be suspended

with respect to one oÍ more Class members:

a. The Screening Deadline or the Maximum Allowable V/ait Time Deadlines

relating to an individual Class member may be temporarily suspended if

Defendants conclude that they cannot meet the relevant deadlines because

of factors beyond Defendants' control, including (but not limited to):

orders of a court that will delay Defendants' performance; motions filed

on behalf of the Class member that will delay Defendants' performance; a

jail's failure or refusal to clear the Class member for admission to one of

Defendants' facilities; a jail's failure or refusal to allow Outreach Program

staff access in order to carry out its responsibilities with respect to a Class

member; or medical conditions that prevent a Class member's admission

to USH. Circumstances in this category shall be referred to as "Individual

Special Circumstances."

b. The Screening Deadline or the Maximum Allowable Wait Time Deadlines

relating to a group of Class members may be temporarily suspended if

Defendants conclude that they cannot meet the relevant deadline because

of factors beyond their control, including (but not limited to) a national or

local disaster impacting admissions to one oÍ more of Defendants'

facilities, a labor action that substantially impedes the continued operation

of a facility, or an extraordinary and unanticipated increase in the number

of court-ordered competency restoration referrals. Circumstances in this

category shall be referred to as "Departmental Special Circumstances."
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c.

The failure or refusal of the Utah Legislature to adequately fund

Defendants' operations, programs, or the Plan shall not be considered a

Departmental Special Circumstance for purposes of this Settlement

Agreement.

lf, at any time during the term of this Settlement Agreement, Defendants

conclude they must suspend either the Screening Deadline or the

Maximum Allowable Wait Time Deadlines on account of either an

Individual Special Circumstance or a Departmental Special Circumstance,

the Defendants' Designated Representative shall immediately give DLC

and the Monitor written notice thereof. The notice shall state the nature of

the special circumstance (that is, whether an Individual or Departmental

Special Circumstance), names of all of Class members who will be

affected by the proposed suspension, and all of the facts constituting the

special circumstance. The notice shall also state which specific deadlines

must be suspended and for what specific period.

Any suspension proposed in the notice shall begin on the date on which

the notice is received by DLC and the Monitor and shall terminate at the

end of the temporary period of suspension, as set forth in the notice, unless

modified in accordance with subparagraphs f or g, below.

No suspension of any deadline shall last longer than is justified by the

special circumstance identified in the notice.

If either DLC or the Monitor objects to the suspension, or the scope or

duration of the suspension, DLC or the Monitor may notify Defendants'

d.

e

f.
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Designated Representative of the objection in writing, and the parties shall

promptly confer with each other in good faith to resolve the issue.

g. If the parties are unable to resolve the issue after the consultation required

by subparagraph f above, they will submit the matter to the Monitor for

mediation. In the absence of an emergency requiring immediate relief,

none of the parties shall be entitled to file a motion in the Litigation to

enforce this Settlement Agreement based upon the suspension until the

expiration of thirty (30) days from the date on which the party notifies the

other parties of the alleged violation based upon the suspension and efforts

to resolve the situation, including Monitor-led mediation, have been

exhausted. The parties shall equally share the costs of Monitor-led

mediation.

24. Offsite Forensic Facilify requirements - As part of the Plan, Defendants are

hereby authorized to develop and implement one or more Ofßite Forensic Facilities consistent

with the following principles:

a. Each Ofßite Forensic Facility shall be a treatment program located in

space that is suitable for Restoration Treatment. If the space is located in

or leased from a county jail, the space and the residents shall be segregated

from the jail's general inmate population.

b. Each Offsite Forensic Facility shall be operated by a multi-disciplinary

treatment team consisting of full-time forensic professionals, employed by

DHS or by a suitable contractor, of a number that is sufficient to provide

those Class members transferred to the Ofßite Forensic Facility with
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c

Restoration Treatment. A sufficient number of staff members shall remain

on-site during operational hours. Each Offsite Forensic Facility shall meet

the best practices of professional and clinical standards governing the

operation of, and delivery of, Restoration Treatment services at the USH

Forensic Unit.

Defendants shall establish and operate one or more Offsite Forensic

Facilities with sufficient capacity to meet, in combination with other

improvements, the Maximum Allowable Wait Time deadlines in

paragraph2T.

The initial Offsite Forensic Facility should preferably be located in the

Salt Lake County Metro Jail, in space previously inspected and approved

by the representatives of the parties. The parties affirmatively represent

that they are not presently aware of any def,rciencies in the management or

operation of the Salt Lake County Metro Jail that would preclude, impede,

or otherwise interfere with Defendants' ability to establish and operate an

Offsite Forensic Facility at the Salt Lake County Metro Jail, or that would

preclude, impede, or otherwise interfere with Class members' ability to

receive reasonable and adequate medical and mental health care and

services while they are housed in the Offsite Forensic Facility at the Salt

Lake County Metro Jail.

Defendants will carefully evaluate and, if needed, seek additional funding

for a comparable facility for Class members who are women.

d.

e
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25. Outreach Program duties - Subject to the limits of parcgraph 26, below,

Outreach Program professionals shall conduct timely screening of Class members in accordance

with paragraph 19 above and shall:

a. Treat Class members who, in the professional's judgment, are likely to show

meaningful progress towards restoration of competency within 30 days, whose

symptoms are stabilizing, and who are likely to be referred for re-evaluation and

restored to competency within 60 days. Class members in the Outreach Program

shall be re-assessed by Outreach Program professionals every two weeks to

determine progress toward competency. Following 30 days of Restoration

Treatment in the Outreach Program, Outreach Program professionals will re-

assess each Class member to determine if the Outreach Program remains the most

clinically appropriate and effective level of care. A Class member will be

disqualified from Restoration Treatment in the Outreach Program if he or she

exhibits repeated suicidal ideations with intent to harm, engages in repeated acts

of self-harm, persistently refuses medications necessary for competency

restoration with no rational basis, exhibits a significant decline in clinical

stability, or is diagnosed with a moderate to severe intellectual or developmental

disability. If the Outreach Program professional determines at screening that a

Class member should be disqualified from consideration for Restoration

Treatment in the Outreach Program, the Class member must be transferred to

USH, an Offsite Forensic Facility, or an Altemative Therapeutic Unit within

seventy-two (72) hours, excluding weekends and holidays. Similarly, if the

Outreach Program professional determines that the Outreach Program is no longer
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clinically appropriate or effective for a Class member, the Class member must be

transferred to USH, an Offsite Forensic Facility, or an Alternative Therapeutic

Unit within seventy-two (72) hours, excluding weekends and holidays, or referred

to DSPD if appropriate;

b. Facilitate the prompt reevaluation of Class members by a Forensic

Evaluator, if j ustified;

c. Monitor former Class members as clinically necessary who have been

restored to competency and who await trial, to assist them in maintaining

their competency until trial.

26. Determination of the Outreach Program's effectiveness - The Outreach

Program may be utilized by USH as an approved altemative method of Restoration Treatment

under this Settlement Agreement for a period of one year from September 30,2017. During this

one-year period, the Monitor will gather and analyze information about the Outreach Program's

effectiveness in providing Restoration Treatment to Class members, including the number of

patients who are restored or aÍe not restored within 60 days, together with any other factors the

Monitor deems relevant. By the end of the one-year period, the Monitor will advise the parties

either: (a) that the Outreach Program is effective as a method of Restoration Treatment, in which

event the Outreach Program will become a pennanent treatment option under this Settlement

Agreement; or (b) that it is not effective, in which event its use as a treatment option under this

Settlement Agreement will be promptly terminated unless the Monitor prescribes additional steps

to improve the Outreach Program's efficacy and USH complies with and implements those steps.
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Approval by the Court and Enforcement

27 . Court approval and stay of the Litigation - The parties will jointly move the

Court in the Litigation for an order approving this Settlement Agreement and staying all

proceedings in the Litigation pending successful implementation of the Plan and compliance

with the terms hereof. This Settlement Agreement shall become effective upon the Court's

issuance of an order approving it. The parties agree that the Court retains continuing jurisdiction

over the Litigation to enforce the terms of this Settlement Agreement for five (5) years from the

date on which the Court issues an order approving its terms. Subject to the requirements of

paragraph 28 below, any party may move the Court for an order to enforce the Settlement

Agreement andlor to lift the stay on the Litigation. Upon the expiration of the term of this

Settlement Agreement, any party may move for dismissal with prejudice of all claims in the

Litigation. If, at the end of the term, no party moves for dismissal, the Court shall enter an order

to show cause why all claims should not be dismissed with prejudice.

28. Enforcement - If any party concludes that another party has violated any

material provision of this Settlement Agreement, the party will notify the Monitor and other

parties, including Defendants' Designated Representative, of the alleged violation in writing.

Thereafter the parties will promptly attempt to resolve the alleged violation by conferring with

each other in good faith to resolve the issue. If the parties are unable to resolve the alleged

violation, they will submit the matter to the Monitor for mediation. In the absence of an

emergency requiring immediate relief, none of the parties shall be entitled to file a motion to

enforce any provision of this Settlement Agreement until the expiration of thirty (30) days from

the date on which the party notifies the other parties in writing of the alleged violation and
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efforts to resolve the violation, including Monitor-led mediation, have been exhausted. The

parties shall equally share the costs of Monitor-led mediation.

29. Attorney fees and costs regarding enforcement - Subject to the limitations

contained in paragraph 28, any party that obtains an order of the Court enforcing a provision of

this Settlement Agreement shall be entitled to an award of its reasonable attorney fees and costs

incurred.

General Provisions

30. Term - The term of this Settlement Agreement shall be five (5) years from the

date on which the Court issues an order approving its terms.

31. Persons bound - This Settlement Agreement shall be binding on all Defendants

and their successors, together with their officers, agents and employees, unless otherwise

prohibited by state or federal law.

32. Integration - This Settlement Agreement constitutes the entire agreement among

the parties on the matters raised herein, and no other statement, promise, or agreement, either

written or oral, made by any party or agent of any party, shall be enforceable.

33. Scope - This Settlement Agreement is not intended to resolve any actual or

potential violation of the rights of pretrial detainees other than those specifically addressed in the

Litigation.

34. Authority of signatories - The persons signing this Settlement Agreement

represent that they have the authority to do so.

35. Representations and warranties - Each party to this Settlement Agreement

represents, warrants, and agrees as to itself as follows:
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a. It has fully and carefully reviewed this Settlement Agreement prior to its

execution by an authorized signatory.

b. It has consulted with its attorneys regarding the legal effect and meaning

of this Settlement Agreement and all terms and conditions hereof, and that

it is fully aware of the contents of this Settlement Agreement and its legal

effect.

c. It has had the opportunity to make whatever investigation or inquiry it

deems necessary or appropriate in connection with the subject matter of

this Settlement Agreement.

d. It has not heretofore assigned or transferred, or purported to assign or

transfer, to any person or entity any claims that it might have against the

other.

e. It is executing this Settlement Agreement voluntarily and free from any

undue influence, coercion, duress, or fraud ofany kind.

36. \üaiver - No waiver of any of the provisions of this Settlement Agreement shall

be deemed or constitute a waiver of any other provision, whether or not similar, nor shall any

waiver constitute a continuing waiver. No waiver shall be binding unless executed in writing by

the party making the waiver.

37. Counterparts - This Settlement Agreement may be executed in identical

counterparts, each of which for all purposes is deemed an original, and all of which constitute

collectively one agreement. The parties intend that faxed signatures and electronically-imaged

signatures such as PDF files shall constitute original signatures and are binding on all parties.

An executed counterpart signature page delivered by facsimile or by electronic mail shall have

4812-4428-3210

23 of26

Case 2:15-cv-00645-RJS   Document 85   Filed 06/12/17   Page 35 of 72



the same binding effect as an original signature page. This Settlement Agreement shall not be

binding until all parties have signed and delivered a counterpart of this Settlement Agreement

whether by mail, facsimile, or electronic mail.

38. Modification - Settlement Agreement may be modified if the parties are in

agreement. Any modification to this Settlement Agreement shall be in writing.

39. Attorney Fees - Subject to the provisions in paragraph29, above, each party

shall bear his, her or their own attorney fees and costs of court incurred in the matter to the

effective date of this Settlement Agreement.

40. Notices - Any notice or other communication required or permitted under this

Settlement Agreement shall be in writing and shall be deemed to have been duly given when

(a) mailed by United States registered or certified mail, return receipt requested, (b) mailed

overnight express mail or other nationally recognized ovemight or same-day delivery service,

(c) sent as PDF attachment to electronic mail, or (d) delivered in person, to the parties at the

following addresses:

If the Disability Center, to:

DISABILITY LAW CENTER
205 North 400 V/est
Salt Lake city, utah 84103

Attention Aaron M. Kinikini
Erin B. Sullivan
akinikini@di sabilitylawcenter. or g

esullivan@disabilitylawcenter. org

With a copy to:

Alan L. Sullivan
Bret R. Evans
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200 Gateway Tower West
Salt Lake City, Utah 84101

Email:
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Email asullivan@swlaw.com
brevans@swlaw.com

If the Department, to:

DEPARTMENT OF HUMAN SERVICES
195 N. 1950 West,4th Floor
Salt Lake City, Utah 84116

Attention: Ann V/illiamson
Lana Stohl

Email annwilliamson@utah. gov
lstohl@utah.gov

If the Division, to:

DIVISION OF SUBSTANCE ABUSE AND MENTAL HEALTH
195 North 1950 V/est, 2nd Floor
Salt Lake City, Utah 84116

Attention: Douglas Thomas
Email: dothomas@utah.gov

If the State Hospital, to:

UTAH STATE HOSPITAL
1300 Center Street
Prove, Utah 84603

Attention:
Email:

Dallas Earnshaw
dearnshaw@utah.gov

With a copy to

OFFICE OF THE UTAH ATTORNEY GENERAL
Parker Douglas (8924)
LauraThompson (6328)
David Wolf (6688)
160 East 300 South, Sixth Floor
Salt Lake city, utah 84114-0856

Email pdouglas@agutah.gov
lathomps@utah.gov
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dnwolf@agutah.gov

A party may change the names or address where notice is to be given by providing notice to the

other parties of such change in accordance with this paragraph 40.

d +ì^
DATED this v' day ort¡r"rrur- 2017 onbehalf of Plaintifß:

t

ALAN L. S AN (3152)
Attorney for Plaintifß

M. KrNrKrNr (1

Attorney for Disability Law

e- 2017 onbehalf of Defendants:
arL

DATED this I day of

LAURA
Utah Assistant Attorney General

ANN ON
Executive Director, Utah Department of Human Services
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EXHIBIT  
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1

A Strategic Plan for Providing
Utah Adult Mental Health Competency Restoration Services

Revised June9,2017

INTRODUCTION

The State of Utah provides competency restoration services to individuals court-ordered to the
Department of Human Services (DHS) as Not Competent to Proceed (NCP) under Utah Code
Ann. $$. 77-15-1 et. seq. This plan outlines the process for how these services are delivered and
contains information regarding the clinical programs provided. Utah's system of competency
restoration services is based on best practices and successful endeavors in Utah and other states.
Utah is addressing the increased demand for forensic services by building capacity and programs
that are clinically appropriate and cost effective. A best practice model is in the developmental
stages nationally. The traditional inpatient approach is no longer viewed as the sole
recommended model of care, as evidenced by the fact that at least 10 states now have some form
of competency restoration treatment that is conducted in a jail or adapted setting. Utah's model
of care includes outpatient treatment; treatment at an offsite forensic facility; treatment at
alternative therapeutic units; and inpatient competency restoration treatment programs. This
comprehensive system of care includes vital components for processing court orders, assigning
court-ordered evaluations to forensic examiners, screening individuals found NCP for
appropriate program placement, treatment plan development, clinical and educational
competency restoration services, evaluating clinical progress, tracking outcomes data, and
discharge planning. Ongoing communication and collaboration with the courts, correctional
facilities, and attorneys is vital to operational efficiency.

COMPETENCY RESTORATION OVERVIEW

Historically, competency restoration services have been provided at the Utah State Hospital's
(USH) forensic inpatient unit. Over the past 30 years, the demand for forensic services in Utah
and nationwide has experienced exponential growth, creating a strain on existing resources.
Some of the circumstances that have contributed to this growth in Utah include an increase in 1)
the number of competency petitions filed; 2) the number of people found NCP by the courts and
referred to DHS; and 3) the acuity level of patients entering the system. Some states have
converted non-forensic inpatient beds into forensic beds to respond to the increased demand. In
many states, competency restoration services are being provided in non-inpatient settings
allowing provision for a more efficient and appropriate level of care for those individuals not
needing an inpatient level of competency restoration services. According to a report by the
V/ashington State Institute for Public Policy (Standardizing Protocols þr Treatment to Restore
Competency to Stand Trial: Interventions and Clinically Appropríate Time Periods, January
2013), there are five treatment modalities in the literature to address the competency restoration
needs of those found NCP that include:

(l) Medications;
(2) Treatment for individuals with developmental disabilities;
(3 ) Educational treatment programs ;
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(4) Specialized/individual treatment programs; and
(5) Cognitive remediation programs.

The study also describes incompetence as predicated on two components that are typically
addressed in treatmenl (1) a mental disorder or cognitive impairment and (2) a deficit in one or
more competence-related abilities (i.e., understanding, appreciation, reasoning, assisting counsel)
that occur as a result of the mental disorder or cognitive impairment. Improvement in the
underlying mental disorder or cognitive impairment often results in the improvement in
competence-related deficits. This forms the basis for psychotropic medications being one of the
primary treatment modalities in competency restoration treatment. In addition, the use of
educational approaches to increase the patient's factual understanding of the legal proceedings
and to assist in participating with their defense counsel is beneficial.

The Washington State Institute for Public Policy report revealed limited success in competency
restoration outcomes for individuals with intellectual andlor developmental disabilities. Most
programs that have been studied demonstrate a33 percent average competency restoration rate
for individuals with intellectual disabilities compared to a70 percent average for those with
mental illness. The "slater Method" is a competency restoration tool that is typically used to
treat individuals with intellectual disabilities. Length of time to restoration is longer for people
with intellectual disabilities than the time to restoration for people without intellectual
disabilities. It has been DHS' experience that most individuals who require specialized services
for intellectual disabilities do better when treated under the supervision of state agencies
designed to treat the unique needs of this population. Utah identifies these individuals when
referred to DHS and makes every effort to direct their competency restoration treatment to the
Division of Services for People with Disabilities (DSPD).

Most research demonstrates that individuals who participate in education groups have a
significantly higher rate of restoration than those who do not. Many states across the country
have implemented education programs that are of varying structure and delivery styles. Yet, the
basic components are similar. Programs in the North Coast Behavioral Healthcare System in
Ohio; the Alton Mental Health and Development Center in Illinois; the Atascadero Hospital in
California; the RISE program in Denver, Colorado; as well as others, include treatment
modalities such as: educational groups; experiential modules, such as mock trials; medication
management; and cognitive remediation. These best practice principles are incorporated into
Utah's restoration program development. Another well recognizedprogram used to inform
Utah's model of care is the 'Comp-Kit' restoration program developed and implemented in2006
by Florida's mental health forensic system.

Even though the literature is limited and does not specifically identify one national best practice
model for competency restoration, current programs have similar components and outcomes.
The National Judicial College in Reno, Nevada assembled a panel of experts to develop a Mental
Competency Best Practice Program. Though the main tenet of their recommended approach is
similar as that described above, it is recommended that clinicians assess the individual's need for
competency restoration and tailor the program individually rather than placing all individuals
into the same curriculum and treatment modalities.
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SUMMARY of ESSENTIAL RESTORATION SYSTEM ELEMENTS:

1. Court-ordered competency restoration process

2. Court referral monitoring system

3. Initial treatment screening to determine appropriate level of service delivery

4. Initial mental health evaluation

5. Identification of barriers to competency restoration

6. Development of an individualizedtreatment plan

7. Engagement of treatment modalities

8. Ongoing progress towards competency assessments

9. Documentation of interventions and response to interventions

10. Re-evaluation of competency

I 1. Court Referral and reporting process

STRATEGIC ACTION PLAN

In order to ensure the State of Utah has adequate resources available to provide competency
restoration services to individuals who have been court-ordered to DHS, it is imperative that a
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strategic action plan be developed, implemented, and have ongoing evaluation to assure timely
provision of treatment services

A wider array of stakeholders must be engaged to more fully address the competency restoration
needs of the citizens of Utah. Successful implementation of a strategic plan requires co-
operation, communication and collaboration with avanety of stakeholders and participants
involved in the competency restoration process, including, but not limited to: the district courts;
referring county and municipal courts; prosecutors; the defense bar; the counties/Local Mental
Health Authorities (LMHAs); local sheriffs' offrces and jails; law enforcement; and the Utah
Legislature.

Outcomes used to assist in this determination will include service access wait times, restoration
rates, and length of time for restoration. Each service delivery option will be evaluated for
effi ci encies and appropri ate patient placements.

Each year, DHS, in collaboration with other state leaders, will review these outcomes and make
proposals when increased resources are necessary. Options may include: additional offsite
forensic facilities; alternative therapeutic units located on or off the USH campus; additional
beds at USH; and addressing timely and appropriate competency restoration treatment for
women in a clinically appropriate setting. Counties are encouraged to consider pre-evaluation
processes to facilitate access to mental health services for individuals with serious mental illness,
prior to, or upon entering the criminal justice system, and redirect individuals from entering the
forensic system when community services are more appropriate.

Purposes and Implementation of the Strategic Plan

The purposes of this strategic plan are as follows:

(a) Outline the specific steps to be taken to reduce the period of time during which
patients committed to DHS must wait to receive competency restoration
treatment;

(b) Comply with the timeframes established in the Settlement Agreement approved
by the Court in the matter of Disability Law Center, et. al. v. State of Utah,
Department of Human Servíces, et. al., Case No. 2:15-cv-00645-RJS-BCW.

(c) Implement a series of indicators that will measure the quality and efficiency of
competency restoration treatment for patients committed to DHS for competency
restoration treatment; and

(d) Monitor and adjust resource investment and allocation to achieve the purposes of
the strategic plan.

The implementation of this strategic plan is to be contemporaneous with the establishment of the
first offsite forensic facility proposed at the Salt Lake County Metro Jail, or September 30,2017,
whichever occurs later.

I
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2. Service Delivery Options

Like many other states, Utah has recognizedthe need for additional cost-effective and
clinically appropriate services to meet the demand for forensic services. In2014, USH,
in collaboration with the Division of Substance Abuse and Mental Health (DSAMH) and
DHS, recommended four levels of treatment services that are appropriate for competency
restoration. This was presented in response to a20I4legislative audit. They are listed in
order from the least to highest associated clinical need:

a) Outreach Program: Providing competency restoration treatment to patients
i. on release from the court in the community;
ii. in jail within their home community; or
iii. in prison.

b) Offsite Forensic Facility: Providing competency restoration treatment to
patients in a specialized, structured competency restoration program within a
jail or other secure setting.

c) Alternative Therapeutic Unit: Providing competency restoration treatment in
any treatment unit established and operated by USH or under contract with
DHS on or off of the USH campus for patients who do not require
hospitalization level of care.

d) Inpatient Forensic Beds at USH: There is capacity but not infrastructure for
expansion of inpatient hospital beds at the USH campus.

Not all patients referred to DHS for competency restoration treatment require hospital
inpatient level of care and its associated interventions. Screening processes are designed
to identiff persons found NCP who can, within a reasonable timeframe, be restored to
competence in the least restrictive, clinically appropriate environment and without
requiring admission to an inpatient setting.

There are identifiable advantages to offering outpatient competency restoration services
to individuals with lower psychiatric acuity levels including:

a) Decreased incarceration time
b) Decreased transportation costs
c) Improved supports to assist in treatment within their local communities
d) Enhanced access to community mental health treatments
e) Facilitated access into ongoing outpatient treatment support systems

Ð Ongoing access to defense counsel, family, and other supports
g) Reduced stigma associated with psychiatric hospitalization,

If a patient is placed in any program or level of service based on screening criteria and
later is determined to either be progressing faster or not progressing as expected to meet
the required time frames, the patient will be transferred to the more appropriate level of
care based on their clinical status.
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3. Offsite Forensic Facilities

(a) DHS is currently planning an offsite forensic facility with day competency restoration
treatment in a county jail. This is a five days per week, eight hours per day program to
provide competency restoration treatment to patients who need a structured environment,
similar to a mental health unit, but do not need the services of an inpatient psychiatric
hospital. Patients will be identified according to their acuity, and treatment will be
individuali zed accor dingly.

(b) Based on the success of this initial program and in the assessment of future program
needs, DHS may request funding for additional offsite forensic facilities (including, but
not limited to, a female only offsite forensic facility) to meet the needs of the population.
DHS will determine funding and staffing pattems following a review of the current
program outcomes and inflationary costs. If DHS determines that there is a greater
number of patients needing inpatient care, DHS will request funding for additional beds
at USH or another appropriate alternative therapeutic unit. This funding request would
be similar to the funding at that time for one USH forensic unit (current cost is
approximately $4.5 million dollars). Staffing levels would be similar to a current
forensic unit based on this budget information.

(c) In 2017, the first offsite forensic program will be developed in partnership with Salt Lake
County due to its Metro Jail's central geographic location and the large number of
competency restoration referrals that arise from Salt Lake County. This program has an
annual operating budget of approximately $3 million. Funding will be available by July
I,2017. DHS will begin to develop and coordinate operational procedures, recruitment
and implementation of the program as soon as funding is assured through the legislative
process. It is intended that actual program implementation will begin no later than
September 30,2017.

In developing contracts for ofßite forensic facilities, provisions will be included that address
training for the correctional personnel including but not limited to: Crisis Intervention Team
(CIT) training and training from the USH Psychiatric Technician training modules. The jail will
provide 24-hottr emergency psychiatric and emergency medical care of patients when forensic
staff are not on site and forensic programming is not being conducted. Subject to the terms of
the contract(s) for each offsite forensic facility and available funding, the anticipated staffing and
training of the offsite forensic facility will be commensurate with their counterparts at the USH.
Patient programming and staffing levels at each offsite forensic facility will be guided by a
Program Manual that will soon be developed, subject to modification by the USH Forensic
Director, based upon the physical environs of the facility, availability of security staff, and other
contract provisions to be determined once each offsite forensic facility is identified.

4. Outreach Program Services

Since 2015, the Utah Legislature has recognizedthe value of DHS' Outreach Program whereby
clinicians provide competency restoration treatment to patients by conducting weekly visits to
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those who are: (1) released to the community by the court; (2) housed in their home community
jail; or (3) in prison. These services are provided to patients whose screening indicates that they
are likely to show meaningful progress towards restoration of competency within 30 days, whose
symptoms are stabilizing, and who are likely to be referred for re-evaluation and restored to
competency within sixty (60) days.

Some Outreach Program patients will remain in their own county based on the following factors
(a) closeness to family and other supports; (b) desire to stay in the area; (c) upcoming hearing
and efficiency in time by not transporting to another area; (d) closeness to legal representation;
(e) sig¡ificant progress with current situation; or (f) gender as the offsite forensic facility
programming is male only at this time.

5. Projecting Future Needs

(a) USH has projected that the annual number of pretrial detainees in Utah's county
jails for which custody or commitment orders will have been issued will continue
to increase. If the number of court-ordered pretrial detainees does not increase,
USH will continue to monitor trends each year to revise projections.

(b) USH believes that, depending on system changes including the addition of new
levels of care and program efficiencies decreasing length of stay in all programs
and facilities, it may need additional competency restoration Outreach Program
professionals who provide screening, assessment, and treatment services. This
will be closely monitored and evaluated based on length of time to access these
services and the length of stay in these services in the context of the entire system.

(c) USH believes that, depending on system changes including the addition of new
levels of care and program efficiencies decreasing length of stay in all programs
and facilities, it may need additional forensic evaluators who are employed to
conduct evaluations for the Outreach Program if projections are accurate. This
will be closely monitored and evaluated based on length of time to access these
services and the length of stay in the Outreach Program in the context of the entire
system.

(d) USH will annually evaluate the state's ability to meet the respective service level
need and projected number of patients requiring competency restoration
treatment, and request additional funding to adequately provide services to all
those court-ordered to DHS for purposes of competency restoration treatment.
The amount to be requested will be determined by the level of service required to
meet the acuity needs of those committed to DHS, taking into consideration the
outcomes of each program in meeting the timeframes for competency restoration
in the Settlement Agreemen! and relevant statutes, inflationary costs, and other
factors.
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6. Expansion of USH Forensic Unit

In addition to the establishment of the offsite forensic facilities referenced in paragraph 3
of this strategic plan, the State projects that, depending on system changes including the
addition ofnew levels of care and program efficiencies decreasing length of stay in all
programs and facilities, there may be further need for increased inpatient treatment
capacity. The current capacity of the USH forensic unit is 100 patients for all forensic
commitments required by law, including NCP, guilty and mentally ill, and not guilty by
reason of insanity. The current USH forensic unit was designed to expand by being able
to add additional 25-bed units to the existing structure to a capacity of 200 beds. Based
on the number of future court referrals and timeframes for competency restoration
services, the State may need to request additional funding for the construction or
procurement of another facility on or off the USH campus. This will be closely
monitored and evaluated based on length of time to access inpatient services and the
length of stay in the context of the entire system.

7. Post-Treatment Follow-up

DSAMH/USH will continue to evaluate the most efficient and cost-effective programs
and interventions to assist pretrial detainees in maintaining their competency. USH staff
will work with counties and provide case management to help monitor and support the
patient in their restoration status and facilitate continuity of care.

8. Efficiency Improvements

Outcomes reflect operational efficiencies and clinical effectiveness. Utah's adult mental
health competency restoration outcomes will be monitored monthly and evaluated on a
quarterly basis at which time changes will be considered to strenglhen the results.
Adjustments in screening, assessment, treatment, monitoring, program placements, and
delivery of services will be made where deficiencies are identified. Outcome indicators
are as follows:

1. Length of time from court-ordered referral to treatment program admission;
2. Length of stay in any of USH's competency restoration treatment programs;
3. Percent of court-ordered referrals screened in a timely manner (i.e., within

seventy-two (72) hours, excluding weekends and holidays, of DHS's receipt of
the district court order for competency restoration treatment);

4. Percent of patients screened into the Outreach Program who are restored or not
restored within 60 days; and

5. Percent of patients treated within USH's forensic system who are found
competent to proceed.

Targets are identified and adjusted based on best practice standards, baseline
measurements and agreements made during system monitoring. Monitoring systems and
outcome measures are utilized to ensure individuals within each level of service have
been properly placed into programming and changes in status result in reassessment of
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the patient. Monitoring also ensures that patients in each level of care are not "lost in the
system." LOS and competency status data will receive ongoing utilization reviews to
flag those patients who may not be responding appropriately as expected in each level of
care. Nationally, outpatient and jail-based programs have shorter LOS than inpatient
programs.

Ongoing utilization review means that treating clinicians are reassessing the
appropriateness of the current treatment program for the patient with each treatment
encounter, and making a determination about program placement or movement at the
earliest and most appropriate time.

If at any time it is determined a patient is not progressing in treatment, USH will reassess

for the appropriate level of service.

9. Forensic Evaluation System (FES)

When a district court judge orders a competency evaluation, the order should be entered
into DHS' Forensic Evaluation System (FES), which is automated to coordinate with
state examiners contracted to complete ordered evaluations. Some counties or courts
may elect to assign evaluators independent of the FES. Regardless, all orders and
evaluations are monitored in the FES. The examiners provide an initial report to the
court and parties within 30 days of receipt of the court's order. The examiner may
inform the court in writing that additional time is needed to complete the report. The
examiner shall have up to an additional 30 days to provide the report if requested in
writing. The examiner shall provide the report within 60 days from the receipt of the
court's order unless, for good cause shown, the court authorizes an additional period of
time to complete the report. If after reviewing the forensic evaluation the judge
determines an individual is NCP, the court should send the order for competency
restoration to DHS via email into the FES. USH and DSAMH monitor the FES to ensure
that all components of the service delivery system are addressed and correspondence with
the court and the parties is done in a timely manner under the current statutory scheme.
Discovery and other documents and outcome data are also tracked through the FES.

10. Utah Competency Restoration Service Delivery System (See Flow Chart)

The district court should send orders for competency restoration to the USH Legal
Service Office, which manages the FES system. Information regarding referrals and
evaluations is managed in the FES. All patients ordered to DHS for competency
restoration are screened to determine the appropriate level of care needed.

A. Screening Process

V/ithin seventy-two (72) hours, excluding weekends and holidays, of receiving the court
order, USH forensic staff shall determine which level of service is appropriate for the
patient using a screening tool approved by the USH Forensic Director. The screening
process utilizes best practice evaluation tools to determine whether:
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l. A patient is likely to be restored to competency through treatment available by the
Outreach Program;

2. A patient is likely to be restored to competency through treatment available at an

offsite forensic facility;
3. A patient needs inpatient hospital services at the USH forensic unit;
4. A patient is likely not restorable;
5. A patient requires referral to DSPD services; or
6. A patient has other dispositional needs, such as a nursing home placement.

The Initial Competency Restoration Screening tool to be used in the screening process is
attached as Appendix A. The screening process may undergo further development and

refinement, to include specific scoring guidelines for patient level of service.

Note: Female patients who have been found not competent to proceed will be referred to
either the Outreach Program or USH unless and until another program is identified to
meet the needs of females who would otherwise be screened to an offsite forensic
facility, including, but not limited to, the establishment of a female only offsite forensic
facility program.

B. Screening Criteria

The following represents general criteria used by USH Forensic Unit professionals to
determine level of service needed:

a. Patient's attitude towards and consent to take medication;
b. Patient's response to medication treatment;
c. Level of risk (i.e., suicide, self-harm, harm to others, etc.);
d. Physical health/medical concerns;

e. Current progress towards competence; and
f. Patient's willingness to engage in treatment.

If an individual is placed in the Outreach Program, competency restoration treatment
begins within 14 days of receiving the court order requiring such treatment, though
Outreach Program clinicians strive to begin treatment services within 7 days or less of
receiving the court order. Part of that treatment is the engagement ofjail personnel to
provide medication management services if such services are not already in place for
patients in their home community jails. If the patient is screened for treatment in an
offsite forensic facility or referred to USH's forensic unit, the patient is transferred
into the first open bed within 14 days of receiving the court order requiring such
treatment.

C. TreatmentDisposition

If a patient is determined to be a candidate for the Outreach Program, an offsite
forensic facility, an alternative therapeutic unit, or USH's forensic unit, an
individualized treatment plan (ITP) is established.
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If, at any time, a USH Forensic Unit professional determines that a patient is likely
not restorable, the USH administrator will request a re-evaluation from a forensic
evaluator. The forensic evaluator conducts the evaluation and a report is sent to the
court for further disposition.

If, at any time, a USH Forensic Unit professional determines that a patient is not
likely to restore to competency through the Outreach Program, at an ofßite forensic
facility, or at an alternative therapeutic unit, then coordination is made with the USH
staff for admission to inpatient level of care at USH. The USH Forensic Outreach
Competency Progress Assessment tool is attached as Appendix B.

If it is determined that apatient may meet the criteria for an intellectual disability, a

referral is made within seventy-two (72) hours, excluding weekends and holidays, to
DSPD for competency restoration services. If DSPD does not accept the referral, the
patient is screened for USH treatment services and all timeframes apply.

If a patient is determined at any time throughout the screening or treatment process to
meet the criteria to be found competent to proceed, the USH administrator will
request a re-evaluation from a forensic evaluator. The forensic evaluator conducts the
evaluation and a report is sent to the court for further disposition.

D. Treatment Servrces

The program administrators at each level of service coordinate with the treating staff
and other agencies involved in the custody or care of the patient to develop an ITP
and identiff necessary treatment modalities. Tlpes of competency restoration
interventions may include, but are not limited to, individual instruction; individual
therapy; goup therapy; educational or psychoeducational materials; assignments;
recreational therapy; occupational therapy; and medication management. Treatment
staff may also coordinate services with jail treatment providers or LMHAs for
medication management and other appropriate medical services. The competency
curriculum is consistent with criteria in Utah's competency statutes. The following
program outline describes the restoration treatment delivery system at each level of
service:

1. Referral Screening Process
a. Each individual is screened by a qualified USH Forensic Unit

professional within seventy-two (72) hours, excluding weekends
and holidays, of receiving a court order for competency
restoration.

b. A qualified USH Forensic Unit professional utilizes scoring
guidelines from the initial screening tool (Appendix A) to identify
the appropriate level of service to which the individual should be

referred.
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c. A qualified USH Forensic Unit professional will continue to visit
with all referrals weekly while the individual is being evaluated for
the appropriate program.

2. Outreach Program
a. The Outreach Program is designed for patients who are likely to

show meaningful progress towards restoration of competency
within 30 days, whose symptoms are stabilizing, and who are
likely to be referred for re-evaluation and restored to competency
within 60 days.

b. If the Outreach Program clinician determines that the patient is
appropriate for treatment through the Outreach Program and the
county jail is deemed a sufficient location in which to provide
competency restoration services, the Outreach Program clinician
will commence treatment in the home community jail after
considering the criteria outlined in Section 4 above, "Outreach
Program Services."

c. Outreach Program staff will atrange weekly treatment encounters
with patients who are on a release to the community by the court.

d. If the patient is female and is appropriate for the Outreach
Program, weekly visits will occur in the home community jail.

e. An ITP is established for each Outreach Program patient based on
individualized needs and identified barriers to competence.

f. Coordination among Outreach Program staff occurs weekly to
evaluate treatment progress, modiff the patient's ITP as indicated,
and coordinate medication management with local county jails as

required in Utah Code Ann. Sect. 17-43-301(5)(a)(i) or pursuant to
a contract anticipated to be entered with Salt Lake County for an
offsite forensi c facility.

g. An Outreach Program clinician visits with the patient for at least
60 minutes weekly to provide competency restoration treatment
and psychoeducational material from the Outreach Competency
Training Program manual addressing barriers to competence
identified in the ITP. The manual is attached as Appendix C.

h. Patients are reassessed minimally every two (2) weeks to
determine progress towards competence.

i. Patients will be disqualified from competency restoration treatment
in the Outreach Program if he or she exhibits suicidal ideations
with intent to harm, engages in repeated acts of selÊharm,
persistently refu ses medications necessary for competency
restoration with no rational basis, exhibits a significant decline in
clinical stability, or is diagnosed with a moderate to severe
intellectual or developmental disability.

j. If an Outreach Program clinician determines that a patient should
be disqualified from the Outreach Program, the patient will be
transferred to USH's forensic unit, an Offsite Forensic Facility, or
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an Alternative Therapeutic Unit within seventy-two (72) hours,
excluding weekends and holidays.

k. Patients who are not ready to be referred for reevaluation for
restoration status within sixty (60) days will be re-assessed by
USH staff for the appropriate level of competency restoration
services.

l. If a qualified USH Forensic Unit professional determines that the
Outreach Program is no longer clinically appropriate or effective
for a patient, the patient must be transferred to USH's forensic
unit, an Offsite Forensic Facility, or an Altemative Therapeutic
Unit within seventy-two (72) hours, excluding weekends and
holidays.

3. Offsite Forensic Facilify
a. An ofßite forensic facility is a competency restoration program

administered by USH forensic personnel, or by similarly qualified
professionals employed by DHS's contractor, at a location other
than the USH Campus. Expected capacity at an ofßite forensic
facility is twenty-two (22) to forty (40) beds.

b. A competency restoration program can be established in any
secure offsite facility that has the availability of security staff.
This is ty,pically a jail or other secure setting. Any site can be
considered if it meets the need for a secure, structured
environment. If the space is located in or leased from a county jail,
the space and the residents must be segregated from the jail's
general inmate population.

c. A competency restoration program at an offsite forensic facility is
designed for patients that are in need of more comprehensive
treatment than those referred to the Outreach Program and are

likely to be restored within two to four months. These patients are

not considered a risk of immediate harm to self or others, do not
have high acuity medical needs, and are demonstrating that they
are willing to engage in treatment, including accepting medication
management.

d. Patients will be identified by psychiatric acuity for purposes of
bunking assignments, safety assessment, and in creating an ITP.

e. Patients receive day treatment services Monday through Friday.
Operational hours may vary but be minimally set from 8:00 a.m. to
5:00 p.m. DHS anticipates some programming may occur in the
evenings and on weekends.

f. A treatment team assesses and develops an ITP for each patient
based on individualized needs and identified barriers to
competence.

g. It is anticipated that the treatment team will consist of a
psychiatri st, p sycholo gi st, so cial workers, nursing staff, psychi atric
technicians, recreation therapist, case worker, and offtce specialist,
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whose training and credentials will be commensurate with their
counterparts at the USH.

h. Treatment services may include any of the following: medication
management, individual therapy, group therapy, psychoeducation,
recreation therapy, occupational therapy and other modalities
identified as necessary for the patient's ITP. A schedule of USH
programming is attached as Appendix D as an exemplar.
Appendix D.

i. Patient programming and staffing levels at each offsite forensic
facility will be guided by a Program Manual that will soon be
developed, subject to modification by the USH Forensic Director,
based upon the physical environs of the facility, availability of
security staff, and other contract provisions to be determined once
each offsite forensic facility is identified.

j. It is anticipated that a contractual arrangement with a county jail or
other appropriate offsite facility will provide the program with
security personnel, medical services, food, clothing, medications,
and medical and mental health crisis services after hours.

4. USH Inpatient Restoration Services
a. Patients who are not found to be appropriate for the Outreach

Program or an offsite forensic facility treatment program are
referred to USH for inpatient services within seventy-two (72)
hours, excluding weekends and holidays.

E. Evaluations

All court-ordered NCP patients will have an initial assessment once they are screened
and admitted to one of USH's treatment programs. A report will then be sent to the
court pursuant to Utah Code Ann. Sect. 77-15-6,. Any time after the patient is found
NCP but is showing significant progress towards restoration, a referral can be made
for competency re-evaluation by a forensic evaluator. The referral should be made
within seventy-two (72) hours, excluding weekends and holidays, of the
determination by USH Forensic Unit professionals that the individual has made
significant progress towards restoration. Once a referral for follow-up evaluation is
made to a forensic evaluator, the evaluation will be completed within fourteen (14)
working days. The evaluation report is sent to the court promptly upon completion.
The USH Clinical Director or designee certifies all reports recoÍrmending the
individual be found competent to proceed according to Utah's competency statutes.

F. Collaboration

USH Forensic Unit professionals work in consultation with jail staff, court personnel, families,
LMHAs, or others involved in the care, custody or treatment to ensure continuity of care and
communication. The USH Legal Services Office and Forensic Director ensure that the courts are
kept apprised of the progress and status of all individuals ordered to DHS consistent with Utah's
statutory framework.
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Notice to Class Members 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 
Disability Law Center, et al. v. State of Utah, et al. 

Case No. 2:15-CV-00645-RJS-BCW 
 

You will be affected by the settlement of a class action lawsuit called Disability Law Center, et al. 
v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW.  This notice summarizes the claim in the 
lawsuit, what the settlement entails, and your rights under the settlement. 

 
The Court has scheduled a hearing to consider the settlement on [DATE] at [TIME] before the 

Honorable Judge Robert J. Shelby at Courtroom 7.300, United States District Court for the District of 
Utah, 351 South West Temple, Salt Lake City, Utah 84101. This hearing is referred to as the Final 
Settlement Approval Hearing. 
 

SUMMARY OF THE LAWSUIT 
 

The issue in this lawsuit is whether the Utah State Hospital (USH) has failed to timely provide 
court-ordered competency restoration treatment for individuals who have been found incompetent to 
stand trial. 
 

A Class Member is any individual who is now, or will be in the future, (i) charged with a crime 
in Utah, (ii) determined by the court in which they are charged to be mentally incompetent to stand 
trial, and (iii) ordered to the custody of the executive director of the Utah Department of Human 
Services or a designee for the purpose of treatment intended to restore the defendant to competency, 
but who remain housed in a Utah county jail.  
 

The lawyers representing class members (“Class Counsel”) are Aaron M. Kinikini and Erin B. 
Sullivan of the Disability Law Center, 205 North, 400 West, Salt Lake City, UT 84103, and Alan L. 
Sullivan and Bret R. Evans of Snell & Wilmer, LLP, 15 W South Temple #1200, Salt Lake City, UT  
84101.   
 

DESCRIPTION OF THE PROPOSED SETTLEMENT AGREEMENT 
 

The Plaintiffs and the State of Utah have reached a settlement that would release the State from 
any further liability related to this claim.  The Settlement Agreement requires USH to do the following, 
subject to Court approval: 

 
 Within 72 hours of learning that a criminal defendant is found incompetent to stand trial and 

ordered to the custody of the Utah Department of Human Services, a USH Forensic Unit 
professional must screen each class member to determine the appropriate level of competency 
restoration treatment;  

 Within 6 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 60 days; 

 Within 12 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 30 days; and 

 Within 18 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 14 days. 
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The settlement also creates a system to monitor USH’s compliance with the Settlement Agreement 
and requires the State of Utah to pay fees to the court-approved monitor. 

 
You have the right to learn more about the settlement.  A copy of the preliminarily-approved 

Settlement Agreement is enclosed with this Notice.  If you are unable to read or understand the 
Settlement Agreement, contact Class Counsel referred to in Question 6 below. 
 

OBJECTIONS OR COMMENTS TO THE PROPOSED SETTLEMENT 
 

The United States District Court for the District of Utah has preliminarily approved the 
Settlement Agreement but will hold a Final Settlement Approval Hearing to determine whether it is 
fair, reasonable, and adequate on [DATE] at [TIME] in Courtroom 7.300 of the federal courthouse 
located at 351 South West Temple, Salt Lake City, Utah 84101.   
 

Class Members have a right to object to the terms of the settlement.  If you have objections, 
comments, or statements about the proposed Settlement Agreement, you must make them in writing 
using the attached “Response to Proposed Class Action Settlement” form or your own paper.  A self-
addressed stamped envelope is included for your convenience.  Written objections, comments, and 
statements should be sent to the following address:  Disability Law Center, 205 N 400 W, Salt Lake 
City, UT 84013.  Objections must be submitted or postmarked no later than [DATE].    
 
Objections must include all of the following information: 

(1) The objector’s contact information (name, address, offender number); 
(2) An explanation of the basis for the objector’s objection to the Settlement Agreement; and 
(3) Whether the objector intends to appear at the Final Settlement Approval Hearing on 

[DATE]. 
 

All information submitted to Class Counsel will be provided to counsel for the State of Utah 
and the District Court in advance of the Final Settlement Approval Hearing.  It is not necessary for 
Class Members to appear at the Final Settlement Approval Hearing.  Any Class Member who has 
submitted a timely objection as provided above and who wishes to appear at the Final Settlement 
Approval Hearing must give notice by calling the Disability Law Center, sending notice in writing, or 
using the attached “Response to Proposed Class Action Settlement” form.  Objectors may withdraw 
their objections at any time.  Any objections, comments, or statements that do not comply with the 
above procedures and timeline will not be heard or considered by the Court. 
 

HOW TO GET MORE INFORMATION 
 

This is a summary of the Settlement Agreement.  If you have any questions about the matters 
contained in this notice or any questions regarding the settlement, you may write or call Class Counsel 
below: 
 

DISABILITY LAW CENTER 
205 North 400 West 
Salt Lake City, UT 84103 
(801) 363-1347 
Toll Free: (800) 662-9080 
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RESPONSE TO PROPOSED CLASS ACTION SETTLEMENT 
DLC, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW 

 
Full Name:  ___________________________________________________________ 

Address:   ___________________________________________________________ 

  ___________________________________________________________ 

  ___________________________________________________________ 

Criminal Case No.: ___________________________________________________________ 

Criminal Attorney: ___________________________________________________________     

Objections/Comments/Statements:  

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________ 

(If you need additional space, you may continue writing on the other side of the page or attach additional pages.) 

Do you want to provide oral testimony to the Court regarding the settlement?  Yes __ No __ 
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Date:  _____________________  Signature: ______________________________________ 
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Notice to Defense Counsel for Class Members 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 
Disability Law Center, et al. v. State of Utah, et al. 

Case No. 2:15-CV-00645-RJS-BCW 
 

One or more of your clients will be affected by the settlement of a class action lawsuit called 
Disability Law Center, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW.  This notice 
summarizes the claim in the lawsuit, what the settlement entails, and your client’s rights under the 
settlement.  Please share this notice and the proposed Settlement Agreement with your client’s 
family members and any known legal guardian of your client, and encourage them to submit any 
objections, comments, and or statements that they may have regarding the proposed Settlement 
Agreement. 

 
The Court has scheduled a hearing to consider the settlement on [DATE] at [TIME] before the 

Honorable Judge Robert J. Shelby at Courtroom 7.300, United States District Court for the District of 
Utah, 351 South West Temple, Salt Lake City, Utah 84101. This hearing is referred to as the Final 
Settlement Approval Hearing. 
 

SUMMARY OF THE LAWSUIT 
 

The issue in this lawsuit is whether the Utah State Hospital (USH) has failed to timely provide 
court-ordered competency restoration treatment for individuals who have been found incompetent to 
stand trial. 
 

A Class Member is any individual who is now, or will be in the future, (i) charged with a crime 
in Utah, (ii) determined by the court in which they are charged to be mentally incompetent to stand 
trial, and (iii) ordered to the custody of the executive director of the Utah Department of Human 
Services or a designee for the purpose of treatment intended to restore the defendant to competency, 
but who remain housed in a Utah county jail.  
 

The lawyers representing class members (“Class Counsel”) are Aaron M. Kinikini and Erin B. 
Sullivan of the Disability Law Center, 205 North, 400 West, Salt Lake City, UT 84103, and Alan L. 
Sullivan and Bret R. Evans of Snell & Wilmer, LLP, 15 W South Temple #1200, Salt Lake City, UT  
84101.   
 

DESCRIPTION OF THE PROPOSED SETTLEMENT AGREEMENT 
 

The Plaintiffs and the State of Utah have reached a settlement that would release the State from 
any further liability related to this claim.  The Settlement Agreement requires USH to do the following, 
subject to Court approval: 

 
 Within 72 hours of learning that a criminal defendant is found incompetent to stand trial and 

ordered to the custody of the Utah Department of Human Services, a USH Forensic Unit 
professional must screen each class member to determine the appropriate level of competency 
restoration treatment;  

 Within 6 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 60 days; 

 Within 12 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 30 days; and 
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 Within 18 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 14 days. 

 
The settlement also creates a system to monitor USH’s compliance with the Settlement Agreement 

and requires the State of Utah to pay fees to the court-approved monitor. 
 
You have the right to learn more about the settlement.  A copy of the preliminarily-approved 

Settlement Agreement is enclosed with this Notice.  If you are unable to read or understand the 
Settlement Agreement, contact Class Counsel referred to in Question 6 below. 
 

OBJECTIONS OR COMMENTS TO THE PROPOSED SETTLEMENT 
 

The United States District Court for the District of Utah has preliminarily approved the 
Settlement Agreement but will hold a Final Settlement Approval Hearing to determine whether it is 
fair, reasonable, and adequate on [DATE] at [TIME] in Courtroom 7.300 of the federal courthouse 
located at 351 South West Temple, Salt Lake City, Utah 84101.   
 

If you have objections, comments, or statements about the proposed Settlement Agreement, 
you must make them in writing using the attached “Response to Proposed Class Action Settlement” 
form or your own paper.  A self-addressed stamped envelope is included for your convenience.  
Written objections, comments, and statements should be sent to the following address:  Disability Law 
Center, 205 N 400 W, Salt Lake City, UT 84013.  Objections must be submitted or postmarked no 
later than [DATE].   

 
Objections must include all of the following information: 

(1) The objector’s contact information (full name and address); 
(2) An explanation of the basis for the objector’s objection to the Settlement Agreement; and 
(3) Whether the objector intends to appear at the Final Settlement Approval Hearing on 

[DATE]. 
 

All information submitted to Class Counsel will be provided to counsel for the State of Utah 
and the District Court in advance of the Final Settlement Approval Hearing.  It is not necessary for 
Class Members to appear at the Final Settlement Approval Hearing.  Any Class Member who has 
submitted a timely objection as provided above and who wishes to appear at the Final Settlement 
Approval Hearing must give notice by calling the Disability Law Center, sending notice in writing, or 
using the attached “Response to Proposed Class Action Settlement” form.  Objectors may withdraw 
their objections at any time.  Any objections, comments, or statements that do not comply with the 
above procedures and timeline will not be heard or considered by the Court. 
 

HOW TO GET MORE INFORMATION 
 

This is a summary of the Settlement Agreement.  If you have any questions about the matters 
contained in this notice or any questions regarding the settlement, you may write or call Class Counsel 
below: 
 

DISABILITY LAW CENTER 
205 North 400 West 
Salt Lake City, UT 84103 
(801) 363-1347 
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Toll Free: (800) 662-9080 
RESPONSE TO PROPOSED CLASS ACTION SETTLEMENT 

DLC, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW 
 
Your Name:    _________________________________________________________ 

Class Member’s Name:          _________________________________________________________ 

Criminal Case No.:             _________________________________________________________  

Relationship to Class Member: ________________________________________________________ 

Are you the Class Member’s Legal Guardian?  Yes ___ No ___  

Your Mailing Address:           _________________________________________________________ 

Your E-mail Address:             _________________________________________________________ 

Your Telephone No.:             _________________________________________________________ 

Objections/Comments/Statements:  

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________ 

(If you need additional space, you may continue writing on the other side of the page or attach additional pages.) 

Do you want to provide oral testimony to the Court regarding the settlement?  Yes __ No __ 

Date:  _____________________  Signature: ______________________________________ 
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CURRICULUM VITAE   

Academic Year 2015-2016 
 
 
NAME:  Patrick K. Fox, M.D. 
 
 
EDUCATION: 
 
B.S., Rutgers University, New Brunswick, NJ 1990 
M.D., UMDNJ-New Jersey School of Medicine, Newark, NJ 1994 
 
 
CAREER:  
 
September 2014-Present: 
Colorado Department of Human Services 
 Chief Medical Officer 
 
April 2013-Present: 
Colorado Department of Human Services 
 Deputy Director of Clinical Services, Office of Behavioral Health 
 
October 2013-July 2014 and December 2014-June 2015: 
Colorado Department of Human Services 
 Acting Director, Office of Behavioral Health 
 
April 1, 2012-March 31, 2013:  
Denver Health and Hospital Authority 
 Attending Psychiatrist, Van Cise Simonet Detention Facility 
 
July 1, 2007-March 31, 2012:  
Yale University School of Medicine, Department of Psychiatry 
 Deputy Training Director, Forensic Psychiatry Fellowship 
 
 Director, Whiting Forensic Division, Connecticut Valley Hospital 
 
July 1, 1999-June 30, 2007:  
Yale University School of Medicine, Department of Psychiatry  

Consulting Forensic Psychiatrist, DMHAS, state of Connecticut 
 
July 1, 1997-March 31, 2012:  
VA Connecticut Healthcare System 

Employed as an Attending Psychiatrist on Duty, providing psychiatric care within 
the hospital, approximately fifteen hours per week. 
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June 1994-June 1999:  
Yale University School of Medicine, Department of Psychiatry Post-Doctoral 
 -PGY V, Residency in Forensic Psychiatry, Law and Psychiatry Division, CMHC 
 -PGYIV, Chief Resident of PTSD/Anxiety Disorders Unit, West Haven VAMC 
     Psychiatrist for the New Haven Office of Court Evaluations 
 -PGYIII, West Haven Veterans Affairs Mental Hygiene Clinic 
 -PGY II, Inpatient Adult and Child Psychiatry Rotations 
 -PGY I, Transitional Medicine/Psychiatry/Neurology Program 
 
 
ACADEMIC APPOINTMENTS: 
 
Yale University School of Medicine, Department of Psychiatry 
July 1, 1999-June 2008:   Assistant Clinical Professor  
July 1, 2008-April 2012:   Assistant Professor 
 
University of Colorado School of Medicine, Department of Psychiatry 
April 1, 2012-Present: Senior Instructor 
 
University of Denver, Graduate School of Professional Psychology 
December 2012-Present: Adjunct Faculty 
 
 
BOARD CERTIFICATION: 
 
American Board of Psychiatry and Neurology, General Psychiatry:  1999, 2009 
American Board of Psychiatry and Neurology, Forensic Psychiatry: 2001, 2011 
 
 
PROFESSIONAL HONORS & RECOGNITION: 
 
Recipient of the Laughlin Fellowship Award in Psychiatry-1998 
Rutgers University Cooperative Academic Merit Scholarship-1990 
 
 
DEPARTMENTAL, UNIVERSITY ACTIVITIES: 
 
1999-2012:   Weekly Supervisor for fellow/s, Fellowship in Forensic Psychiatry 
 
1999-2012:   Instructor, Law & Psychiatry Seminar, Fellowship in Forensic Psychiatry 
 
1999-2012: Instructor, Seminar in Law and Psychiatry, Fellowship in Forensic 

Psychiatry 
 
2000-2012: Coordinator/Instructor, Public Sector Lecture Series, Yale Forensic 

Psychiatry Fellowship 
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2000-2012: Member, Yale Department of Psychiatry Resident Selection Committee 
 
2003-2007:   Case write-up and interview tutor, Yale School of Medicine, Clerkship in 

Psychiatry 
 
2004-2012:   Instructor, PGY II Seminar, Legal Regulation of Psychiatric Practice and 

Forensic Psychiatry 
 
2006-2012: Coordinator/Instructor, Ethics in Research Module, Scholarship Seminar, 

Fellowship in Forensic Psychiatry 
 
2007-2012: Deputy Training Director, Fellowship in Forensic Psychiatry 
 
2007-2012: Member, Yale University Graduate Medical Education, Program Director 

Committee 
 
2008-2010: Coordinator, Ethics in Research Seminar for Yale Fellows in Public 

Sector Psychiatry and Research 
 
2007-2012: Instructor, Landmark Cases, Fellowship in Forensic Psychiatry 
 
2007-2012:  Clinical Instructor, Yale Medical School Psychiatry ER Clerkship, West 
  Haven VA 
 
 
PROFESSIONAL SERVICE: 
 
 
Professional Organizations 
 
Member, American Psychiatric Association, 2008-present 
Member, American Academy of Psychiatry and the Law, 2008-present 
Member, Connecticut Psychiatric Society, 2008-2012 
 -Council Member, 2010-2012 
Member, Colorado Psychiatric Society, 2012-present 
Forensic Psychiatry Examination Committee, American Board of Psychiatry and 
Neurology, 2009-present 
 
State of Colorado Committees 
 
May 2013-July 2015:  National Governors’ Association, Prescription Drug Abuse 

Reduction Policy Academy 
 
July 2013-October 2013: Co-chair, Civil Commitment Statute Review Task Force 
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August 2013-June 2015: National Governors’ Association, Super-utilizer Policy 
Academy 

 
January 2014-present: Governor’s Marijuana Policy Workgroup 
 
January 2015-present: Commissioner, Suicide Prevention Commission-Colorado 
 
May 2016-present: Appointee, Mental Health/Point of Contact through Release 

from Jail Task Force, Commission on Criminal and 
Juvenile Justice 

 
State of Connecticut Committees 
 
1998-1999: Participant, Committee to Study Sexually Violent Persons, State of 

Connecticut Office of Policy and Management 
 
1999-2000: Member, DMHAS Restraint/Seclusion Task Force, Best Practices Report 

and Recommendations: Working Toward the Elimination of Restraint & 
Seclusion. 

 
1999-2000: DMHAS representative, Committee to Study Credentialing of Sexual 

Offender Treatment Providers, State of Connecticut Office of Policy and 
Management. 

 
2000: Member, Committee for Psychosexual Evaluation and Treatment, 

DMHAS-state of Connecticut. 
 
2000-2001: DMHAS representative, Sex Offender Policy and Advisory Committee, 

state of Connecticut, Office of Policy and Management. 
 
2001:  DMHAS representative, Special Populations Project: Model Development. 
 
2002: DMHAS-Division of Forensic Services representative, Preferred Practices 

Committee: Providing Services to those with Problem Sexual Behaviors. 
 
2002: DMHAS representative, Preferred Practices in Behavioral Health 

Workgroup. 
 
2002:  DMHAS, Commissioner’s Policy Work Group: Limits to Confidentiality. 
 
2002-2003: DMHAS representative, Sex Offender Policy and Advisory Committee, 

state of Connecticut, Office of Policy and Management. 
 
2006-2012: Governor’s Appointee: Sex Offender Risk Assessment Board, state of 

Connecticut Judiciary Committee. 
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2007-2012: Member, DMHAS, Forensic Steering Committee. 
 
2007-2012: DMHAS Commissioner’s Appointee, Lawyers Concerned for Lawyers-

Connecticut, Inc. 
 
 
 
 
PRESENTATIONS: 
 
October 1999: Jail Diversion, Balancing of the Court’s Interests, American Academy of 

Psychiatry and the Law, Annual Convention, Madelon Baranoski, Ph.D., 
Patrick K. Fox, M.D., Josephine Buchanan, Baltimore, MD 

 
October 2000: Outpatient Civil Commitment, American Academy of Psychiatry and the 

Law, Annual Convention, Patrick K. Fox, M.D., Paul Amble, M.D., 
Vancouver, BC. 

 
August 2001: DMHAS-Connecticut, Forensic Grand Rounds, Substance Abuse Relapse 

Prevention for Insanity Acquittees, Recent Research Findings, presented at 
Connecticut Valley Hospital. 

 
January 2002: University of Connecticut, School of Medicine/Correctional Mental 

Health Conference, Sex Offenders: Risk Assessment, Management & the 
Possibilities for Treatment, presented at UCHC, December 2001 and at 
Cheshire Correctional Center. 

 
June 2002: Veterans Administration-Connecticut Healthcare System, Forensic 

Committee Conference, Violence Risk Assessment, and Violence Risk 
Management, presented at the West Haven Veterans Administration 
Hospital. 

 
April 2004: Competency to be Executed, Yale Medical Student Psychiatric 

Association. 
 
October 2004: Melissa’s Project: Probate Court-Monitored Treatment, American 

Academy of Psychiatry and the Law, Annual Convention, Patrick K. Fox, 
M.D., Paul Amble, M.D., Michael Makniak, J.D., Scottsdale, AZ. 

 
March 2007: DMHAS Training Seminar-Sex Offender Training, A Clinical Perspective 

on Problem Psychosexual Behaviors, presented at Connecticut Mental 
Health Center. 

 
Dec. 2008: Problem Sexual Behavior, Connecticut Valley Hospital Grand Rounds 
 
January 2008: Physiological Response to Situations of Uncontrollable Stress, 

Connecticut Valley Hospital Trauma Initiative Series. 
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October 2009: Civil Rights and the Insanity Defense, Yale Medical Student Psychiatric 

Association. 
 
April 2010: Festschrift for Howard Zonana: Attorney-Physician Collaboration, Yale 

Department of Psychiatry Grand Rounds 
 
July 2010: Psychopathy and Sociopathy, Yale Department of Psychiatry Grand 

Rounds 
 
October 2010: You Got Personality: Diagnostic Challenges in Forensics, American 

Academy of Psychiatry and the Law, Annual Convention, Howard 
Zonana, MD, Madelon Baranoski, PhD., Patrick K. Fox, M.D., Josephine 
Buchanan, Tucson, AZ. 

 
Feb. 2011: Invited lecturer, Police Intervention with Persons with Mental Illness, 

Henry C. Lee Institute of Forensic Science, University of New Haven. 
 
March 2011: Invited lecturer, Police Intervention with Persons with Mental Illness, 

Henry C. Lee Institute of Forensic Science, University of New Haven. 
 
April 2011: Invited lecturer, Psychopathy, Eastern Connecticut State University. 
 
July 2011: Physician-Assisted Suicide, Yale Department of Psychiatry Grand Rounds 
 
October 2011: Thinking Outside the Witness Box: Novel Forensic Psychiatry Training 

Strategies, American Academy of Psychiatry and the Law, Annual 
Convention, Brian Cooke, M.D., Reena Kapoor, M.D., Patrick Fox, M.D., 
Boston, MA 

 
October 2011: Restraint and Seclusion Reduction: Implications and Outcomes, American 

Academy of Psychiatry and the Law, Annual Convention, Patrick Fox, 
M.D., Traci Cipriano, Ph.D., J.D., Paul D. Whitehead, M.D., Charles 
Dike, M.D., Boston, MA 

 
Feb. 2012: Mental Health Policy in the United States, distinguished presenter to 

delegates from Fudan University, Shanghai Province, China, as part of the 
Yale Global Health Initiative 

 
January 2013: Inside the Mind of the Mass Murderer, the Vail Symposium. 
 
January 2014: Assessment and Management of Problem Sexual Behaviors, Colorado 

Mental Health Institute at Pueblo Grand Rounds 
 
Feb. 2014: Trans-institutionalization: Treatment of Persons with a Behavioral Health 

Disorder within the Criminal Justice System, A Workshop of the Forum 
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on Global Violence Prevention.  Institute of Medicine of the National 
Academies.  

 
April 2015: The Times, They are a Changin’: State and National Developments and 

Trends in Behavioral Health Care Delivery, Colorado Psychiatric Society 
Annual Meeting, Denver, Colorado 

 
July 2015: Science and Conscience: The Role of Mental Health Evaluators in Death 

Penalty Cases, XXXIVth  International Congress on Law and Mental 
Health, Sigmund Freud University, Vienna, Austria 

 
Sept. 2016: Managing a Limited Resource: Trends in Competency to Stand Trial 

Evaluations in Colorado, Colorado State Judicial Conference, Vail, CO. 
 
Dec. 2016: Mental Health Evaluators and the Death Penalty, American Bar 

Association National Summit on Severe Mental Illness and the Death 
Penalty, Georgetown University. 

 
BIBLIOGRAPHY: 
 
Morgan III, C.A., Hill, S.R., Fox, P.K., Kingham, P., & Southwick, S.M. Anniversary 
Reactions in Gulf War Veterans: A Follow-up Inquiry Six Years After the War.  
American Journal of Psychiatry 156:1075-1079, July 1999. 
 
Charles A. Morgan III, Sheila Wang, John Mason, Steven M. Southwick, Patrick Fox, 
Gary Hazlett, Dennis M. Charney, and Gary Greenfield, Hormone Profiles in Humans 
Experiencing Military Survival Training.  Biological Psychiatry 47:891-901, May 2000. 
 
Patrick K. Fox, Commentary: Biases that Affect the Decision to Conditionally Release an 
Insanity Acquittee.  Journal of the American Academy of Psychiatry and the Law 36:337-
9, 2008. 
 
Patrick K. Fox, Commentary:  Medicine, Law and Howard Zonana. Journal of the 
American Academy of Psychiatry and the Law 38:4:592-593 (2010) 
 
Patrick K. Fox, Commentary: So the Pendulum Swings-Making Sense of the Duty to 
Protect. Journal of the American Academy of Psychiatry and the Law 38:4:474-478 
(2010)   
 
Faculty Reviewer:   Stead L, Kaufman M, Yanofski J, First Aid for the Psychiatry 
Clerkship, third edition 
 
Wasser, Tobias D., Fox, Patrick K. For Whom the Bell Tolls – Silver Alerts Raise 
Concerns Regarding Individual Rights and Governmental Interests.  Journal of the 
American Academy of Psychiatry and the Law 170:9:  (2013) 
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SETTLEMENT AGRE,EMENT

This Settlement Agreement is entered into by and between the Disability Law Center

(hereinafter "DLC"), an individual identified as S.8., an individual identified as 4.U., and an

individual identified as S.W. (hereinafter collectively the "Named Plaintiffs"), on the one hand,

and the Utah Department of Human Services (hereinafter "DHS"), Ann V/illiamson in her

offrcial capacity as Executive Director of DHS, the Utah Division of Substance Abuse and

Mental Health (hereinafter the "Division"), Douglas Thomas in his offrcial capacity as Director

of the Division, the Utah State Hospital (hereinafter "USH"), and Dallas Earnshaw in his offrcial

capacity as Superintendent of USH (hereinafter collectively "Defendants"). Each of the

foregoing parties is sometimes referred to as a "paÍty" and collectively as "the parties."

Recitals

The parties jointly acknowledge the following undisputed facts, which form the

background for this Settlement Agreement:

A. DHS has the statutory obligation under Title 77, Chapter 15 of the Utah Code to

provide competency evaluations for persons charged with criminal offenses, and to provide

Restoration Treatment (as defined below) for persons found incompetent to proceed.

B. On behalf of the class of plaintifß described below, DLC and the other Named

Plaintiffs filed a civil action against the Defendants in the United States District Court for the

District of Utah (hereinafter the "Couft") Disabilitv Law Center. a Utah nonorofit cornoration. et

al.. vs. State of Utah. et al.. Case No. 2 : 1 5 -CV-00645 -RJS -BCW (hereinaft er the "Litigation"), to

challenge the length of time pretrial detainees in Utah's county jails must wait to receive

Restoration Treatment.
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C. The purposes of this Settlement Agreement are: (i) for the parties jointly to adopt

and implement a strategic plan that will significantly reduce the wait time for Class members (as

defined below) to be admitted to Restoration Treatment; (ii) to resolve all claims asserted by the

Named Plaintiffs on behalf of the Class in the Litigation; (iii) to provide a mechanism for

monitoring Defendants' compliance with this Settlement Agreement and the Plan; and (iv) to

provide a mechanism for enforcement of this Settlement Agreement and the Plan.

D. As discussed below, the Named Plaintiffs claim on behalf of the Class that

Defendants violate the rights of criminal defendants who have been found incompetent to stand

trial under the Fourteenth Amendment to the United States Constitution and Article I, $ 7 of the

Utah Constitution, by infringing their liberty interests in being free from incarceration absent a

criminal conviction. Defendants deny Plaintiffs' claims.

E. DLC is a federally authorized and funded nonprofit corporation established under

the Protection and Advocacy for Individuals with Mental Illness Act of 1986, 42 U.S.C. $ 10801

et. seq. Plaintiffs S. 8., A. U., and S. W. were, at the time the complaint in the Litigation was

filed, pretrial detainees who had been declared incompetent to stand trial in a criminal

proceeding and committed to the custody of the executive director of DHS for the purpose of

treatment intended to restore them to competency.

F. DHS is the agency of the State of Utah with responsibility to administer or

supervise the administration of competency Restoration Treatment under Utah Code Ann. $ 77-

15-6(1). The Division is the division of the State of Utah charged with responsibility to ensure

the availability of services for people with mental health disorders and substance abuse issues.

USH, which operates under the direction of DHS and the Division, is the Utah state psychiatric

hospital. Currently, USH is the only state facility providing Restoration Treatment to Class
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members, although Restoration Treatment is also provided to Class members through the State's

Outreach Program designed to restore competency to individuals housed in Utah county jails.

G. In entering into this Settlement Agreement, Defendants do not admit any

wrongdoing or constitutional violation as to any Named Plaintiff or Class member. Defendants

do not admit that their conduct, whether actual or alleged, constitutes a legitimate ground for

liability against the State or any Defendant.

H. On September 27,2016, the Court in the Litigation certified the following

plaintiff class (the "Class"): all individuals who are now, or will be in the future, (i) charged with

a crime in Utah, (ii) iletermined by the court in which they are charged to be incompetent to

stand trial, and (iii) ordered to the custody of the executive director of DHS or a designee for the

purpose of treatment intended to restore the defendant to competency, but who remain housed in

a Utah county jail. On November 7 ,2016, the United States Court of Appeals for the Tenth

Circuit denied Defendants' petition for interlocutory review of the Court's certification of the

Class.

I. Under Utah Code Arm. $ 77-15-3(l), whenever a person charged with a public

offense is, or becomes, mentally incompetent to proceed, a petition for inquiry may be filed in

the state district court in which the charge is pending for the determination of the person's mental

competency. If the court determines that the person is incompetent to stand trial, the court must

order him or her committed to the custody of the executive director of DHS or a designee for

competency restoration treatment.

J. As the result of limitations on space at USH and limitations on DHS's resources,

some Class members have historically waited months after the state courl orders restorative

competency treatment to be admitted to USH for treatment. During this waiting period, Class

4812-4428-3210

3 of26

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 4 of 43



members \¡/ere incarcerated in county jails, where they received little or no treatment to restore

competency from professionals employed by the jail. As a generalmafler, Utah's county jails

are not specifically designed to provide competency restoration treatment, and jail staff do not

administer such treatment. Accordingly, since July 2014, the State has administered an Outreach

Program designed to restore competency to individuals housed in Utah county jails.

K. With DLC's concurrence, Defendants have formulated and adopted a plan entitled

"A Strategic Plan for Providing Utah Adult Mental Health Competency Restoration Services"

(June 9, 2017) (the "Plan") to reduce the time during which Class members must wait to receive

Restoration Treatment. A copy of the Plan is attached as Exhibit 1. The Plan consists of the

following elements:

i. A process for promptly screening and identifying: (a) those Class members

who, because of the acuity and nature of their mental illness, should be

transferred from jail to the USH Forensic Unit for Restoration Treatment;

(b) those Class members whose mental illness is less severe and should be

transferred to an Alternative Therapeutic Unit, as defined below, which may

be established by USH; (c) those Class members who may likely be restored

to competency in a suitable Offsite Forensic Facility, as defined below,

operated by USH or under contract with DHS; (d) those Class members who

are likely to be restored to competency through the Outreach Program, as

defined below, subject to the limits in paragraphs 25(a) and26, below;

(e) those Class members with intellectual or developmental disabilities who

should be directed to the Division of Services for People with Disabilities for

Restoration Treatment ("DSPD"); (f) those Class members whose mental
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1343.

condition has stabilized since initial evaluation, with the result that a further

evaluation should be made to determine if these Class members are now

competent; and (g) those Class members who are unlikely to be restored to

mental competence and should be released from DHS custody so that civil

commitment, dismissal of charges, or other resolution can occur.

ii. USH's continued operation and fuither development of the Outreach

Program, as defined below, to screen, treat, assess, and monitor Class

members.

iii. USH's development of one or more Offsite Forensic Facilities for

Restoration Treatment of Class members for whom such programs are likely

to be a suitable means to restore competency.

iv. USH's development of one or more Alternative Therapeutic Units for

Restoration Treatment of Class members for whom such programs are likely

to be a suitable means to restore competency.

v. Measures to assure that all Class members begin receiving the timely

provision of appropriate Restoration Treatment after the state court orders

treatment for them.

vi. Measures to increase the efficient use of the USH Forensic Unit so as to

maximize its existing capacity.

vii. Measures to manage the anticipated growth in the number of people who are

likely to become Class members in years to come.

L. The Court has jurisdiction over the Litigation under 42 U. S.C. $ $ 1 3 3 1 and

The parties agree that venue is proper under 28 U.S.C. $ 1391(bX2). The parties will
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jointly submit this Settlement Agreement to the Court for approval, and its terms will not be

effective until the Court approves it.

NOW, THEREFORE, in consideration of the mutual promises set forth below, the parties

agree as follows:

Definitions

1. "Alternative Therapeutic Unit " means any treatment unit established and

operated by USH or under contract with DHS for Restoration Treatment on or off of the USH

Campus for Class members who, in USH's professional judgment, do not require hospitalization

level of care, but are not appropriate for an Offsite Forensic Facility or the Outreach Program.

2. The "Class" means all individuals who are now or will in the future be:

a. Charged with a crime in Utah state courts,

b. Determined by the court in which they are charged to be mentally

incompetent to stand trial,

c. Ordered or committed by the court to the custody of the DHS executive

director or a designee for the purpose of treatment intended to restore the

individuals to competency, but who remain incarcerated in a county jail in

Utah, and

d. V/aiting to begin Restoration Treatment,

3. "Custody or Commitment Ordert'means a written order, issued by a court and

signed by a judge, which orders a Class member committed to the custody of the executive

director of DHS or a designee for the purpose of treatment intended to restore the defendant to

competency, as described in Utah Code Ann. $ 77-15-6(I).
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4. "Defendants' Designated Representative" is Dallas Eamshaw, who has been

appointed by Defendants to perform the duties set forth inparagraph 18, below.

5. "Forensic Evaluator" means a licensed independent mental health professional

qualified to conduct court-ordered mental illness evaluations of adults in the criminal justice

system, who is familiar with and complies with the requirements of Utah Code Arur. $ 77-15-l

et. seq., and who is not involved in the treatment of the Class member.

6. "Incompetent to proceed" has the same meaning as set forth in Utah Code Ann.

s 77-rs-2.

7. "Maximum Allowable Wait Time" means the largest number of days thaf any

Class member is permitted to wait under paragraph2l tobe admiued into Restoration Treatment,

as measured from the date on which USH received the Custody Order until the date on which the

Class member began receiving Restoration Treatment at USH, at an Alternative Therapeutic

Unit, at an Offsite Forensic Facility, through the Outreach Program, or from DSPD. For

pu{poses of this Settlement Agreement, the wait times for class members who are already

incarcerated when the Plan is implemented, or September 30,2017, whichever is later, will be

tracked, but the wait times associated with those current Class members will not count towards

compliance with the deadlines established in paragraph 21, below.

8. The "Monitor" is Patrick K. Fox, M.D., who has been appointed by the Court

based on the parties' stipulation to perform the duties set forth in paragraphs 20, 26 and28

below. Defendants and the Monitor shall promptly negotiate and enter into a retention

agreement pursuant to which Defendants shall pay the Monitor a reasonable hourly rate and all

necessary expenses incurred in performing those duties, with the exception of the duties set forth

48t2-4428-3210

7 of26

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 8 of 43



inparagraph 28, as the costs associated with Monitor-led mediation shall be shared by the parties

equally.

9. The "Monitoring Period" means frve (5) years from the date on which the Court

approves this Settlement Agreement.

10. "Offsite Forensic Facility" means a program of Restoration Treatment

administered by USH forensic personnel, or by similarly qualified professionals employed by

DHS's contractor, at a location other than the USH Campus. Every Offsite Forensic Facility

established by Defendants pursuant to this Settlement Agreement must comply with the

requirements of paragr aph 24 below.

1 1. "Outreach Program" means USH's program of screening, treating, assessing

and monitoring Class members while they remain residents in county jails and are not residents

in any Offsite Forensic Facility. Outreach Program professionals will screen Class members for

the appropriate level of Restoration Treatment; treat Class members whose screening indicates

that they are likely to show meaningful progress towards restoration of competency within 30

days, whose symptoms are stabilizing, and who are likely to be referred for re-evaluation and

restored to competency within 60 days; assess Outreach Program patients' progress; and monitor

Class members who have been restored to competency, wherever they are located, and assist

them in remaining competent to stand trial. Subject to the terms of paragraph 26, below, USH

may utilize the Outreach Program as an approved method of Restoration Treatment for a period

of one year from the date on which the court approves this Settlement Agreement

12. "Restoration Treatment" in this Settlement Agreement means competency

restoration treatment provided by USH forensic personnel or by similarly qualified professionals
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employed by DHS's contractor, to Class members in an effort to restore them to competency, in

accordance with Utah Code Ann. $ 77-15-6(1), regardless of location or level of need.

13. "Status Report" means the written report issued by the Defendants' Designated

Representative on a monthly basis during the Monitoring Period, pursuant to paragraph 18,

below.

14. "USH Forensic Unit" has the same meaning as set forth in Utah Code Ann.

s 624-1s-e01.

15. "Waitlist" means the list of individuals committed to the custody of the executive

director of DHS and waiting in jail for Restoration Treatment.

Obiectives. Plan Implementation and Measures of Compliance

16. Timely Restoration Treatment - Defendants shall take all necessary steps to

meet the objective of providing all Class members with timely and appropriate Restoration

Treatment. Pursuant to the screening procedures referenced inparagraph 19, below, and without

any unnecessary delay, Defendants shall transport or direct transportation consistent with Utah

Code Ann. Sect. 77-15 et seq., of Class members to the appropriate program or location for

Restoration Treatment.

I7 . Implementation of the Plan - Subject to the Court's approval of this Settlement

Agreement, Defendants shall implement the Plan annexed hereto as Exhibit 1 no later than

September 30,2017, and shall take all steps necessary to diligently follow the Plan during the

term of this Settlement Agreement.

18. Duties of Defendants' Designated Representative - No later than the tenth day

of the month following the end of every month during the Monitoring Period, the Defendants'

Designated Representative shall transmit to the Monitor and DLC a Status Report accurately
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reporting the status of all Class members then waiting for Restoration Treatment. Each report

must include the following information for each Class member:

a. The Class member's name and criminal case number;

b. The name of the court that entered the Class member's Custody Order;

c. The date of the court's Custody Order;

d. The date USH received the Custody Order;

e. The name of the jail where the Class member is being held;

f. The dates on which the Outreach Program screened the Class member and

the results of the screenings, including the current disposition of the Class

member for Restoration Treatment;

g. The date on which the Class member began receiving Restoration

Treatment and the location of the Class member's Restoration Treatment;

h. The date, if any, on which the Class member was terminated from DHS

custody for any reason;

i. The reasons for the Class member's termination from DHS custody,

including the name and location of the facility or other setting to which the

Class member was transferred, if that information is known to DHS; and,

j The number of days the Class member has spent on the Waitlist.

The report shall also state: (1) the longest wait time as among all Class members then on

the V/aitlist; (2) whether the Defendants have complied with the requirements of paragraph2l,

below, during the month; and, if applicable, (3) the reasons for Defendants' inability to comply

with the requirements of paragraph2l.
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Defendants' Designated Representative shall, on request, cooperate with the Monitor in

gathering any additional information necessary for the Monitor's reports, which are required in

paragraph20, below.

19. Screening deadlines and disposition of Class members -

a. V/ithin seventy-two (72) hours, excluding weekends and holidays, of

DHS's receipt of the Custody Order with respect to a Class member, a

qualified USH Forensic Unit professional shall screen the Class member

using a screening tool approved by, and subject to modification and

replacement as determined appropriate by, Defendant's Designated

Representative and the Monitor. On the basis of the screening, the USH

Forensic Unit professional shall determine whether the Class member:

(i) should be transferred from jail to the USH Forensic Unit for

Restoration Treatment due to the acuity and nature of the Class member's

mental illness; (ii) should be transferred to an Alternative Therapeutic

Unit; (iii) should be transferred to an Offsite Forensic Facility for

Restoration Treatment; (iv) subject to the limits in paragraph 26, below,

should be treated by the Outreach Program based on the standards set forth

in subparagraph25(a), below; (v) should be directed to DSPD for

Restoration Treatment because of the Class member's intellectual or

developmental disabilities; (vi) should be reevaluated by a Forensic

Evaluator to determine if the Class member is now competent; or

(vii) should be released from DHS custody because it is unlikely that

Restoration Treatment would be effective.
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b As soon as the foregoing determination is made, Defendants shall take all

steps necessary to promptly effectuate the appropriate disposition of the

Class member.

If the qualified USH Forensic Unit professional determines that the Class

member should be directed to DSPD for Restoration Treatment because of

the Class member's intellectual or developmental disabilities, USH shall

make the referral within 72 hours, excluding weekends and holidays, of

the screening determination. DSPD shall make a determination about

whether it is the agency best suited to provide Restoration Treatment to

the Class member within 72hours, excluding weekends and holidays, of

the referral from USH. If DSPD does not accept the referral, USH shall

place the Class member back on the V/aitlist consistent with the date of

the court's Custody Order and comply with the Maximum Allowable Wait

Time deadlines in paragraph 21. The time spent towards the Class

member's referral and assessment will not count in computing the

Maximum Allowable V/ait Time.

If the qualihed USH Forensic Unit professional determines that the Class

member should be reevaluated by a Forensic Evaluator to determine if the

Class member is now competent, a referral to a Forensic Evaluator shall

be made within 72hours, excluding weekends and holidays, of the

determination. If the reevaluation cannot be conducted within 72hours,

excluding weekends and holidays, of the referral, or if the Forensic

Evaluator recommends that the Class member is still not competent to

c.

d.
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proceed but there is a substantial likelihood that the Class member can be

restored to competency in the foreseeable future, USH shall continue

administering competency restoration services appropriate for the patient's

level of need and shall have complied with the Maximum Allowable Wait

Time deadlines in paragraph 21. The time spent towards the Class

member's referral and assessment will not count in computing the

Maximum Allowable V/ait Time.

e. If, at any time, the qualified USH Forensic Unit professional identifies an

emergent mental health need, the Defendant's Designated Representative shall

expeditiously report the circumstances to DLC and the Monitor, describe any

action taken by USH, and keep DLC and the Monitor apprised of any subsequent

disposition of the Class member.

20. Monitor's quarterly reports - No later than the hfteenth day of the month after

the end of each calendar quarter during the Monitoring Period, the Monitor shall report in writing

to the Defendants and DLC on Defendants' progress during the preceding quarter in

implementing each specific provision of the Plan and in complying with each specific term of

this Settlement Agreement.

21. Deadlines for reduction in Maximum Allowable Wait Time -

a. By March 31,2018, Defendants shall reduce the Maximum Allowable

Wait Time to sixty (60) days.

b. By September 30, 2018, Defendants shall reduce the Maximum Allowable

V/ait Time to thirty (30) days.
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c. By March 31,2019, Defendants shall reduce the Maximum Allowable

V/ait Time to fourteen (14) days.

22. Modification to the Plan - If Defendants believe that to achieve compliance with

the screening deadlines in paragraph 19 or the Maximum Allowable Wait Time deadlines in

paragraph 21, above, they will require a modification of the Plan, the Defendants' Designated

Representative shall provide the Monitor and DLC with a detailed written explanation of the

necessary modihcation. If DLC objects to any proposed Plan modification, it will notiff

Defendants' Designated Representative of the objection in writing within fourteen (14) days of

its receipt of the notice of modif,rcation. DLC and Defendants' Designated Representative shall

thereafter confer in good faith to resolve their differences. If they are unable to resolve their

differences in this manner, the parties will submit their differences to the Monitor for possible

dispute resolution. If they are unable to resolve their differences in consultation with the

Monitor, the Monitor will make a written report and recommendation to the parties. If, after

conferring with the Monitor, the parties still disagree as to the proposed modification of the Plan,

either party may move the Court for relief, along with the Monitor's report and recommendation.

In the absence of DLC's consent, Defendants shall not implement proposed changes to the Plan

sooner than sixty (60) days following the issuance of the Defendants' Designated

Representative's written notice required in this paragraph.

23. Suspension of deadlines because of special circumstances - Defendants' ability

to perform their obligations under this Settlement Agreement in a timely manner may depend on

special circumstances beyond their control. Subject to the following terms and conditions, the

deadline in paragraph 19(a) (hereinafter the "Screening Deadline") and the deadlines in
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paragraph2l (hereínafter the "Maximum Allowable Wait Time Deadlines") may be suspended

with respect to one oÍ more Class members:

a. The Screening Deadline or the Maximum Allowable V/ait Time Deadlines

relating to an individual Class member may be temporarily suspended if

Defendants conclude that they cannot meet the relevant deadlines because

of factors beyond Defendants' control, including (but not limited to):

orders of a court that will delay Defendants' performance; motions filed

on behalf of the Class member that will delay Defendants' performance; a

jail's failure or refusal to clear the Class member for admission to one of

Defendants' facilities; a jail's failure or refusal to allow Outreach Program

staff access in order to carry out its responsibilities with respect to a Class

member; or medical conditions that prevent a Class member's admission

to USH. Circumstances in this category shall be referred to as "Individual

Special Circumstances."

b. The Screening Deadline or the Maximum Allowable Wait Time Deadlines

relating to a group of Class members may be temporarily suspended if

Defendants conclude that they cannot meet the relevant deadline because

of factors beyond their control, including (but not limited to) a national or

local disaster impacting admissions to one oÍ more of Defendants'

facilities, a labor action that substantially impedes the continued operation

of a facility, or an extraordinary and unanticipated increase in the number

of court-ordered competency restoration referrals. Circumstances in this

category shall be referred to as "Departmental Special Circumstances."
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c.

The failure or refusal of the Utah Legislature to adequately fund

Defendants' operations, programs, or the Plan shall not be considered a

Departmental Special Circumstance for purposes of this Settlement

Agreement.

lf, at any time during the term of this Settlement Agreement, Defendants

conclude they must suspend either the Screening Deadline or the

Maximum Allowable Wait Time Deadlines on account of either an

Individual Special Circumstance or a Departmental Special Circumstance,

the Defendants' Designated Representative shall immediately give DLC

and the Monitor written notice thereof. The notice shall state the nature of

the special circumstance (that is, whether an Individual or Departmental

Special Circumstance), names of all of Class members who will be

affected by the proposed suspension, and all of the facts constituting the

special circumstance. The notice shall also state which specific deadlines

must be suspended and for what specific period.

Any suspension proposed in the notice shall begin on the date on which

the notice is received by DLC and the Monitor and shall terminate at the

end of the temporary period of suspension, as set forth in the notice, unless

modified in accordance with subparagraphs f or g, below.

No suspension of any deadline shall last longer than is justified by the

special circumstance identified in the notice.

If either DLC or the Monitor objects to the suspension, or the scope or

duration of the suspension, DLC or the Monitor may notify Defendants'

d.

e

f.
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Designated Representative of the objection in writing, and the parties shall

promptly confer with each other in good faith to resolve the issue.

g. If the parties are unable to resolve the issue after the consultation required

by subparagraph f above, they will submit the matter to the Monitor for

mediation. In the absence of an emergency requiring immediate relief,

none of the parties shall be entitled to file a motion in the Litigation to

enforce this Settlement Agreement based upon the suspension until the

expiration of thirty (30) days from the date on which the party notifies the

other parties of the alleged violation based upon the suspension and efforts

to resolve the situation, including Monitor-led mediation, have been

exhausted. The parties shall equally share the costs of Monitor-led

mediation.

24. Offsite Forensic Facilify requirements - As part of the Plan, Defendants are

hereby authorized to develop and implement one or more Ofßite Forensic Facilities consistent

with the following principles:

a. Each Ofßite Forensic Facility shall be a treatment program located in

space that is suitable for Restoration Treatment. If the space is located in

or leased from a county jail, the space and the residents shall be segregated

from the jail's general inmate population.

b. Each Offsite Forensic Facility shall be operated by a multi-disciplinary

treatment team consisting of full-time forensic professionals, employed by

DHS or by a suitable contractor, of a number that is sufficient to provide

those Class members transferred to the Ofßite Forensic Facility with
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c

Restoration Treatment. A sufficient number of staff members shall remain

on-site during operational hours. Each Offsite Forensic Facility shall meet

the best practices of professional and clinical standards governing the

operation of, and delivery of, Restoration Treatment services at the USH

Forensic Unit.

Defendants shall establish and operate one or more Offsite Forensic

Facilities with sufficient capacity to meet, in combination with other

improvements, the Maximum Allowable Wait Time deadlines in

paragraph2T.

The initial Offsite Forensic Facility should preferably be located in the

Salt Lake County Metro Jail, in space previously inspected and approved

by the representatives of the parties. The parties affirmatively represent

that they are not presently aware of any def,rciencies in the management or

operation of the Salt Lake County Metro Jail that would preclude, impede,

or otherwise interfere with Defendants' ability to establish and operate an

Offsite Forensic Facility at the Salt Lake County Metro Jail, or that would

preclude, impede, or otherwise interfere with Class members' ability to

receive reasonable and adequate medical and mental health care and

services while they are housed in the Offsite Forensic Facility at the Salt

Lake County Metro Jail.

Defendants will carefully evaluate and, if needed, seek additional funding

for a comparable facility for Class members who are women.

d.

e
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25. Outreach Program duties - Subject to the limits of parcgraph 26, below,

Outreach Program professionals shall conduct timely screening of Class members in accordance

with paragraph 19 above and shall:

a. Treat Class members who, in the professional's judgment, are likely to show

meaningful progress towards restoration of competency within 30 days, whose

symptoms are stabilizing, and who are likely to be referred for re-evaluation and

restored to competency within 60 days. Class members in the Outreach Program

shall be re-assessed by Outreach Program professionals every two weeks to

determine progress toward competency. Following 30 days of Restoration

Treatment in the Outreach Program, Outreach Program professionals will re-

assess each Class member to determine if the Outreach Program remains the most

clinically appropriate and effective level of care. A Class member will be

disqualified from Restoration Treatment in the Outreach Program if he or she

exhibits repeated suicidal ideations with intent to harm, engages in repeated acts

of self-harm, persistently refuses medications necessary for competency

restoration with no rational basis, exhibits a significant decline in clinical

stability, or is diagnosed with a moderate to severe intellectual or developmental

disability. If the Outreach Program professional determines at screening that a

Class member should be disqualified from consideration for Restoration

Treatment in the Outreach Program, the Class member must be transferred to

USH, an Offsite Forensic Facility, or an Altemative Therapeutic Unit within

seventy-two (72) hours, excluding weekends and holidays. Similarly, if the

Outreach Program professional determines that the Outreach Program is no longer
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clinically appropriate or effective for a Class member, the Class member must be

transferred to USH, an Offsite Forensic Facility, or an Alternative Therapeutic

Unit within seventy-two (72) hours, excluding weekends and holidays, or referred

to DSPD if appropriate;

b. Facilitate the prompt reevaluation of Class members by a Forensic

Evaluator, if j ustified;

c. Monitor former Class members as clinically necessary who have been

restored to competency and who await trial, to assist them in maintaining

their competency until trial.

26. Determination of the Outreach Program's effectiveness - The Outreach

Program may be utilized by USH as an approved altemative method of Restoration Treatment

under this Settlement Agreement for a period of one year from September 30,2017. During this

one-year period, the Monitor will gather and analyze information about the Outreach Program's

effectiveness in providing Restoration Treatment to Class members, including the number of

patients who are restored or aÍe not restored within 60 days, together with any other factors the

Monitor deems relevant. By the end of the one-year period, the Monitor will advise the parties

either: (a) that the Outreach Program is effective as a method of Restoration Treatment, in which

event the Outreach Program will become a pennanent treatment option under this Settlement

Agreement; or (b) that it is not effective, in which event its use as a treatment option under this

Settlement Agreement will be promptly terminated unless the Monitor prescribes additional steps

to improve the Outreach Program's efficacy and USH complies with and implements those steps.
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Approval by the Court and Enforcement

27 . Court approval and stay of the Litigation - The parties will jointly move the

Court in the Litigation for an order approving this Settlement Agreement and staying all

proceedings in the Litigation pending successful implementation of the Plan and compliance

with the terms hereof. This Settlement Agreement shall become effective upon the Court's

issuance of an order approving it. The parties agree that the Court retains continuing jurisdiction

over the Litigation to enforce the terms of this Settlement Agreement for five (5) years from the

date on which the Court issues an order approving its terms. Subject to the requirements of

paragraph 28 below, any party may move the Court for an order to enforce the Settlement

Agreement andlor to lift the stay on the Litigation. Upon the expiration of the term of this

Settlement Agreement, any party may move for dismissal with prejudice of all claims in the

Litigation. If, at the end of the term, no party moves for dismissal, the Court shall enter an order

to show cause why all claims should not be dismissed with prejudice.

28. Enforcement - If any party concludes that another party has violated any

material provision of this Settlement Agreement, the party will notify the Monitor and other

parties, including Defendants' Designated Representative, of the alleged violation in writing.

Thereafter the parties will promptly attempt to resolve the alleged violation by conferring with

each other in good faith to resolve the issue. If the parties are unable to resolve the alleged

violation, they will submit the matter to the Monitor for mediation. In the absence of an

emergency requiring immediate relief, none of the parties shall be entitled to file a motion to

enforce any provision of this Settlement Agreement until the expiration of thirty (30) days from

the date on which the party notifies the other parties in writing of the alleged violation and
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efforts to resolve the violation, including Monitor-led mediation, have been exhausted. The

parties shall equally share the costs of Monitor-led mediation.

29. Attorney fees and costs regarding enforcement - Subject to the limitations

contained in paragraph 28, any party that obtains an order of the Court enforcing a provision of

this Settlement Agreement shall be entitled to an award of its reasonable attorney fees and costs

incurred.

General Provisions

30. Term - The term of this Settlement Agreement shall be five (5) years from the

date on which the Court issues an order approving its terms.

31. Persons bound - This Settlement Agreement shall be binding on all Defendants

and their successors, together with their officers, agents and employees, unless otherwise

prohibited by state or federal law.

32. Integration - This Settlement Agreement constitutes the entire agreement among

the parties on the matters raised herein, and no other statement, promise, or agreement, either

written or oral, made by any party or agent of any party, shall be enforceable.

33. Scope - This Settlement Agreement is not intended to resolve any actual or

potential violation of the rights of pretrial detainees other than those specifically addressed in the

Litigation.

34. Authority of signatories - The persons signing this Settlement Agreement

represent that they have the authority to do so.

35. Representations and warranties - Each party to this Settlement Agreement

represents, warrants, and agrees as to itself as follows:
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a. It has fully and carefully reviewed this Settlement Agreement prior to its

execution by an authorized signatory.

b. It has consulted with its attorneys regarding the legal effect and meaning

of this Settlement Agreement and all terms and conditions hereof, and that

it is fully aware of the contents of this Settlement Agreement and its legal

effect.

c. It has had the opportunity to make whatever investigation or inquiry it

deems necessary or appropriate in connection with the subject matter of

this Settlement Agreement.

d. It has not heretofore assigned or transferred, or purported to assign or

transfer, to any person or entity any claims that it might have against the

other.

e. It is executing this Settlement Agreement voluntarily and free from any

undue influence, coercion, duress, or fraud ofany kind.

36. \üaiver - No waiver of any of the provisions of this Settlement Agreement shall

be deemed or constitute a waiver of any other provision, whether or not similar, nor shall any

waiver constitute a continuing waiver. No waiver shall be binding unless executed in writing by

the party making the waiver.

37. Counterparts - This Settlement Agreement may be executed in identical

counterparts, each of which for all purposes is deemed an original, and all of which constitute

collectively one agreement. The parties intend that faxed signatures and electronically-imaged

signatures such as PDF files shall constitute original signatures and are binding on all parties.

An executed counterpart signature page delivered by facsimile or by electronic mail shall have

4812-4428-3210

23 of26

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 24 of 43



the same binding effect as an original signature page. This Settlement Agreement shall not be

binding until all parties have signed and delivered a counterpart of this Settlement Agreement

whether by mail, facsimile, or electronic mail.

38. Modification - Settlement Agreement may be modified if the parties are in

agreement. Any modification to this Settlement Agreement shall be in writing.

39. Attorney Fees - Subject to the provisions in paragraph29, above, each party

shall bear his, her or their own attorney fees and costs of court incurred in the matter to the

effective date of this Settlement Agreement.

40. Notices - Any notice or other communication required or permitted under this

Settlement Agreement shall be in writing and shall be deemed to have been duly given when

(a) mailed by United States registered or certified mail, return receipt requested, (b) mailed

overnight express mail or other nationally recognized ovemight or same-day delivery service,

(c) sent as PDF attachment to electronic mail, or (d) delivered in person, to the parties at the

following addresses:

If the Disability Center, to:

DISABILITY LAW CENTER
205 North 400 V/est
Salt Lake city, utah 84103

Attention Aaron M. Kinikini
Erin B. Sullivan
akinikini@di sabilitylawcenter. or g

esullivan@disabilitylawcenter. org

With a copy to:

Alan L. Sullivan
Bret R. Evans
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200 Gateway Tower West
Salt Lake City, Utah 84101

Email:
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Email asullivan@swlaw.com
brevans@swlaw.com

If the Department, to:

DEPARTMENT OF HUMAN SERVICES
195 N. 1950 West,4th Floor
Salt Lake City, Utah 84116

Attention: Ann V/illiamson
Lana Stohl

Email annwilliamson@utah. gov
lstohl@utah.gov

If the Division, to:

DIVISION OF SUBSTANCE ABUSE AND MENTAL HEALTH
195 North 1950 V/est, 2nd Floor
Salt Lake City, Utah 84116

Attention: Douglas Thomas
Email: dothomas@utah.gov

If the State Hospital, to:

UTAH STATE HOSPITAL
1300 Center Street
Prove, Utah 84603

Attention:
Email:

Dallas Earnshaw
dearnshaw@utah.gov

With a copy to

OFFICE OF THE UTAH ATTORNEY GENERAL
Parker Douglas (8924)
LauraThompson (6328)
David Wolf (6688)
160 East 300 South, Sixth Floor
Salt Lake city, utah 84114-0856

Email pdouglas@agutah.gov
lathomps@utah.gov
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dnwolf@agutah.gov

A party may change the names or address where notice is to be given by providing notice to the

other parties of such change in accordance with this paragraph 40.

d +ì^
DATED this v' day ort¡r"rrur- 2017 onbehalf of Plaintifß:

t

ALAN L. S AN (3152)
Attorney for Plaintifß

M. KrNrKrNr (1

Attorney for Disability Law

e- 2017 onbehalf of Defendants:
arL

DATED this I day of

LAURA
Utah Assistant Attorney General

ANN ON
Executive Director, Utah Department of Human Services
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A Strategic Plan for Providing
Utah Adult Mental Health Competency Restoration Services

Revised June9,2017

INTRODUCTION

The State of Utah provides competency restoration services to individuals court-ordered to the
Department of Human Services (DHS) as Not Competent to Proceed (NCP) under Utah Code
Ann. $$. 77-15-1 et. seq. This plan outlines the process for how these services are delivered and
contains information regarding the clinical programs provided. Utah's system of competency
restoration services is based on best practices and successful endeavors in Utah and other states.
Utah is addressing the increased demand for forensic services by building capacity and programs
that are clinically appropriate and cost effective. A best practice model is in the developmental
stages nationally. The traditional inpatient approach is no longer viewed as the sole
recommended model of care, as evidenced by the fact that at least 10 states now have some form
of competency restoration treatment that is conducted in a jail or adapted setting. Utah's model
of care includes outpatient treatment; treatment at an offsite forensic facility; treatment at
alternative therapeutic units; and inpatient competency restoration treatment programs. This
comprehensive system of care includes vital components for processing court orders, assigning
court-ordered evaluations to forensic examiners, screening individuals found NCP for
appropriate program placement, treatment plan development, clinical and educational
competency restoration services, evaluating clinical progress, tracking outcomes data, and
discharge planning. Ongoing communication and collaboration with the courts, correctional
facilities, and attorneys is vital to operational efficiency.

COMPETENCY RESTORATION OVERVIEW

Historically, competency restoration services have been provided at the Utah State Hospital's
(USH) forensic inpatient unit. Over the past 30 years, the demand for forensic services in Utah
and nationwide has experienced exponential growth, creating a strain on existing resources.
Some of the circumstances that have contributed to this growth in Utah include an increase in 1)
the number of competency petitions filed; 2) the number of people found NCP by the courts and
referred to DHS; and 3) the acuity level of patients entering the system. Some states have
converted non-forensic inpatient beds into forensic beds to respond to the increased demand. In
many states, competency restoration services are being provided in non-inpatient settings
allowing provision for a more efficient and appropriate level of care for those individuals not
needing an inpatient level of competency restoration services. According to a report by the
V/ashington State Institute for Public Policy (Standardizing Protocols þr Treatment to Restore
Competency to Stand Trial: Interventions and Clinically Appropríate Time Periods, January
2013), there are five treatment modalities in the literature to address the competency restoration
needs of those found NCP that include:

(l) Medications;
(2) Treatment for individuals with developmental disabilities;
(3 ) Educational treatment programs ;
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(4) Specialized/individual treatment programs; and
(5) Cognitive remediation programs.

The study also describes incompetence as predicated on two components that are typically
addressed in treatmenl (1) a mental disorder or cognitive impairment and (2) a deficit in one or
more competence-related abilities (i.e., understanding, appreciation, reasoning, assisting counsel)
that occur as a result of the mental disorder or cognitive impairment. Improvement in the
underlying mental disorder or cognitive impairment often results in the improvement in
competence-related deficits. This forms the basis for psychotropic medications being one of the
primary treatment modalities in competency restoration treatment. In addition, the use of
educational approaches to increase the patient's factual understanding of the legal proceedings
and to assist in participating with their defense counsel is beneficial.

The Washington State Institute for Public Policy report revealed limited success in competency
restoration outcomes for individuals with intellectual andlor developmental disabilities. Most
programs that have been studied demonstrate a33 percent average competency restoration rate
for individuals with intellectual disabilities compared to a70 percent average for those with
mental illness. The "slater Method" is a competency restoration tool that is typically used to
treat individuals with intellectual disabilities. Length of time to restoration is longer for people
with intellectual disabilities than the time to restoration for people without intellectual
disabilities. It has been DHS' experience that most individuals who require specialized services
for intellectual disabilities do better when treated under the supervision of state agencies
designed to treat the unique needs of this population. Utah identifies these individuals when
referred to DHS and makes every effort to direct their competency restoration treatment to the
Division of Services for People with Disabilities (DSPD).

Most research demonstrates that individuals who participate in education groups have a
significantly higher rate of restoration than those who do not. Many states across the country
have implemented education programs that are of varying structure and delivery styles. Yet, the
basic components are similar. Programs in the North Coast Behavioral Healthcare System in
Ohio; the Alton Mental Health and Development Center in Illinois; the Atascadero Hospital in
California; the RISE program in Denver, Colorado; as well as others, include treatment
modalities such as: educational groups; experiential modules, such as mock trials; medication
management; and cognitive remediation. These best practice principles are incorporated into
Utah's restoration program development. Another well recognizedprogram used to inform
Utah's model of care is the 'Comp-Kit' restoration program developed and implemented in2006
by Florida's mental health forensic system.

Even though the literature is limited and does not specifically identify one national best practice
model for competency restoration, current programs have similar components and outcomes.
The National Judicial College in Reno, Nevada assembled a panel of experts to develop a Mental
Competency Best Practice Program. Though the main tenet of their recommended approach is
similar as that described above, it is recommended that clinicians assess the individual's need for
competency restoration and tailor the program individually rather than placing all individuals
into the same curriculum and treatment modalities.
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SUMMARY of ESSENTIAL RESTORATION SYSTEM ELEMENTS:

1. Court-ordered competency restoration process

2. Court referral monitoring system

3. Initial treatment screening to determine appropriate level of service delivery

4. Initial mental health evaluation

5. Identification of barriers to competency restoration

6. Development of an individualizedtreatment plan

7. Engagement of treatment modalities

8. Ongoing progress towards competency assessments

9. Documentation of interventions and response to interventions

10. Re-evaluation of competency

I 1. Court Referral and reporting process

STRATEGIC ACTION PLAN

In order to ensure the State of Utah has adequate resources available to provide competency
restoration services to individuals who have been court-ordered to DHS, it is imperative that a
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strategic action plan be developed, implemented, and have ongoing evaluation to assure timely
provision of treatment services

A wider array of stakeholders must be engaged to more fully address the competency restoration
needs of the citizens of Utah. Successful implementation of a strategic plan requires co-
operation, communication and collaboration with avanety of stakeholders and participants
involved in the competency restoration process, including, but not limited to: the district courts;
referring county and municipal courts; prosecutors; the defense bar; the counties/Local Mental
Health Authorities (LMHAs); local sheriffs' offrces and jails; law enforcement; and the Utah
Legislature.

Outcomes used to assist in this determination will include service access wait times, restoration
rates, and length of time for restoration. Each service delivery option will be evaluated for
effi ci encies and appropri ate patient placements.

Each year, DHS, in collaboration with other state leaders, will review these outcomes and make
proposals when increased resources are necessary. Options may include: additional offsite
forensic facilities; alternative therapeutic units located on or off the USH campus; additional
beds at USH; and addressing timely and appropriate competency restoration treatment for
women in a clinically appropriate setting. Counties are encouraged to consider pre-evaluation
processes to facilitate access to mental health services for individuals with serious mental illness,
prior to, or upon entering the criminal justice system, and redirect individuals from entering the
forensic system when community services are more appropriate.

Purposes and Implementation of the Strategic Plan

The purposes of this strategic plan are as follows:

(a) Outline the specific steps to be taken to reduce the period of time during which
patients committed to DHS must wait to receive competency restoration
treatment;

(b) Comply with the timeframes established in the Settlement Agreement approved
by the Court in the matter of Disability Law Center, et. al. v. State of Utah,
Department of Human Servíces, et. al., Case No. 2:15-cv-00645-RJS-BCW.

(c) Implement a series of indicators that will measure the quality and efficiency of
competency restoration treatment for patients committed to DHS for competency
restoration treatment; and

(d) Monitor and adjust resource investment and allocation to achieve the purposes of
the strategic plan.

The implementation of this strategic plan is to be contemporaneous with the establishment of the
first offsite forensic facility proposed at the Salt Lake County Metro Jail, or September 30,2017,
whichever occurs later.

I

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 32 of 43



5

2. Service Delivery Options

Like many other states, Utah has recognizedthe need for additional cost-effective and
clinically appropriate services to meet the demand for forensic services. In2014, USH,
in collaboration with the Division of Substance Abuse and Mental Health (DSAMH) and
DHS, recommended four levels of treatment services that are appropriate for competency
restoration. This was presented in response to a20I4legislative audit. They are listed in
order from the least to highest associated clinical need:

a) Outreach Program: Providing competency restoration treatment to patients
i. on release from the court in the community;
ii. in jail within their home community; or
iii. in prison.

b) Offsite Forensic Facility: Providing competency restoration treatment to
patients in a specialized, structured competency restoration program within a
jail or other secure setting.

c) Alternative Therapeutic Unit: Providing competency restoration treatment in
any treatment unit established and operated by USH or under contract with
DHS on or off of the USH campus for patients who do not require
hospitalization level of care.

d) Inpatient Forensic Beds at USH: There is capacity but not infrastructure for
expansion of inpatient hospital beds at the USH campus.

Not all patients referred to DHS for competency restoration treatment require hospital
inpatient level of care and its associated interventions. Screening processes are designed
to identiff persons found NCP who can, within a reasonable timeframe, be restored to
competence in the least restrictive, clinically appropriate environment and without
requiring admission to an inpatient setting.

There are identifiable advantages to offering outpatient competency restoration services
to individuals with lower psychiatric acuity levels including:

a) Decreased incarceration time
b) Decreased transportation costs
c) Improved supports to assist in treatment within their local communities
d) Enhanced access to community mental health treatments
e) Facilitated access into ongoing outpatient treatment support systems

Ð Ongoing access to defense counsel, family, and other supports
g) Reduced stigma associated with psychiatric hospitalization,

If a patient is placed in any program or level of service based on screening criteria and
later is determined to either be progressing faster or not progressing as expected to meet
the required time frames, the patient will be transferred to the more appropriate level of
care based on their clinical status.
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3. Offsite Forensic Facilities

(a) DHS is currently planning an offsite forensic facility with day competency restoration
treatment in a county jail. This is a five days per week, eight hours per day program to
provide competency restoration treatment to patients who need a structured environment,
similar to a mental health unit, but do not need the services of an inpatient psychiatric
hospital. Patients will be identified according to their acuity, and treatment will be
individuali zed accor dingly.

(b) Based on the success of this initial program and in the assessment of future program
needs, DHS may request funding for additional offsite forensic facilities (including, but
not limited to, a female only offsite forensic facility) to meet the needs of the population.
DHS will determine funding and staffing pattems following a review of the current
program outcomes and inflationary costs. If DHS determines that there is a greater
number of patients needing inpatient care, DHS will request funding for additional beds
at USH or another appropriate alternative therapeutic unit. This funding request would
be similar to the funding at that time for one USH forensic unit (current cost is
approximately $4.5 million dollars). Staffing levels would be similar to a current
forensic unit based on this budget information.

(c) In 2017, the first offsite forensic program will be developed in partnership with Salt Lake
County due to its Metro Jail's central geographic location and the large number of
competency restoration referrals that arise from Salt Lake County. This program has an
annual operating budget of approximately $3 million. Funding will be available by July
I,2017. DHS will begin to develop and coordinate operational procedures, recruitment
and implementation of the program as soon as funding is assured through the legislative
process. It is intended that actual program implementation will begin no later than
September 30,2017.

In developing contracts for ofßite forensic facilities, provisions will be included that address
training for the correctional personnel including but not limited to: Crisis Intervention Team
(CIT) training and training from the USH Psychiatric Technician training modules. The jail will
provide 24-hottr emergency psychiatric and emergency medical care of patients when forensic
staff are not on site and forensic programming is not being conducted. Subject to the terms of
the contract(s) for each offsite forensic facility and available funding, the anticipated staffing and
training of the offsite forensic facility will be commensurate with their counterparts at the USH.
Patient programming and staffing levels at each offsite forensic facility will be guided by a
Program Manual that will soon be developed, subject to modification by the USH Forensic
Director, based upon the physical environs of the facility, availability of security staff, and other
contract provisions to be determined once each offsite forensic facility is identified.

4. Outreach Program Services

Since 2015, the Utah Legislature has recognizedthe value of DHS' Outreach Program whereby
clinicians provide competency restoration treatment to patients by conducting weekly visits to

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 34 of 43



7

those who are: (1) released to the community by the court; (2) housed in their home community
jail; or (3) in prison. These services are provided to patients whose screening indicates that they
are likely to show meaningful progress towards restoration of competency within 30 days, whose
symptoms are stabilizing, and who are likely to be referred for re-evaluation and restored to
competency within sixty (60) days.

Some Outreach Program patients will remain in their own county based on the following factors
(a) closeness to family and other supports; (b) desire to stay in the area; (c) upcoming hearing
and efficiency in time by not transporting to another area; (d) closeness to legal representation;
(e) sig¡ificant progress with current situation; or (f) gender as the offsite forensic facility
programming is male only at this time.

5. Projecting Future Needs

(a) USH has projected that the annual number of pretrial detainees in Utah's county
jails for which custody or commitment orders will have been issued will continue
to increase. If the number of court-ordered pretrial detainees does not increase,
USH will continue to monitor trends each year to revise projections.

(b) USH believes that, depending on system changes including the addition of new
levels of care and program efficiencies decreasing length of stay in all programs
and facilities, it may need additional competency restoration Outreach Program
professionals who provide screening, assessment, and treatment services. This
will be closely monitored and evaluated based on length of time to access these
services and the length of stay in these services in the context of the entire system.

(c) USH believes that, depending on system changes including the addition of new
levels of care and program efficiencies decreasing length of stay in all programs
and facilities, it may need additional forensic evaluators who are employed to
conduct evaluations for the Outreach Program if projections are accurate. This
will be closely monitored and evaluated based on length of time to access these
services and the length of stay in the Outreach Program in the context of the entire
system.

(d) USH will annually evaluate the state's ability to meet the respective service level
need and projected number of patients requiring competency restoration
treatment, and request additional funding to adequately provide services to all
those court-ordered to DHS for purposes of competency restoration treatment.
The amount to be requested will be determined by the level of service required to
meet the acuity needs of those committed to DHS, taking into consideration the
outcomes of each program in meeting the timeframes for competency restoration
in the Settlement Agreemen! and relevant statutes, inflationary costs, and other
factors.

Case 2:15-cv-00645-RJS   Document 85-1   Filed 06/12/17   Page 35 of 43



8

6. Expansion of USH Forensic Unit

In addition to the establishment of the offsite forensic facilities referenced in paragraph 3
of this strategic plan, the State projects that, depending on system changes including the
addition ofnew levels of care and program efficiencies decreasing length of stay in all
programs and facilities, there may be further need for increased inpatient treatment
capacity. The current capacity of the USH forensic unit is 100 patients for all forensic
commitments required by law, including NCP, guilty and mentally ill, and not guilty by
reason of insanity. The current USH forensic unit was designed to expand by being able
to add additional 25-bed units to the existing structure to a capacity of 200 beds. Based
on the number of future court referrals and timeframes for competency restoration
services, the State may need to request additional funding for the construction or
procurement of another facility on or off the USH campus. This will be closely
monitored and evaluated based on length of time to access inpatient services and the
length of stay in the context of the entire system.

7. Post-Treatment Follow-up

DSAMH/USH will continue to evaluate the most efficient and cost-effective programs
and interventions to assist pretrial detainees in maintaining their competency. USH staff
will work with counties and provide case management to help monitor and support the
patient in their restoration status and facilitate continuity of care.

8. Efficiency Improvements

Outcomes reflect operational efficiencies and clinical effectiveness. Utah's adult mental
health competency restoration outcomes will be monitored monthly and evaluated on a
quarterly basis at which time changes will be considered to strenglhen the results.
Adjustments in screening, assessment, treatment, monitoring, program placements, and
delivery of services will be made where deficiencies are identified. Outcome indicators
are as follows:

1. Length of time from court-ordered referral to treatment program admission;
2. Length of stay in any of USH's competency restoration treatment programs;
3. Percent of court-ordered referrals screened in a timely manner (i.e., within

seventy-two (72) hours, excluding weekends and holidays, of DHS's receipt of
the district court order for competency restoration treatment);

4. Percent of patients screened into the Outreach Program who are restored or not
restored within 60 days; and

5. Percent of patients treated within USH's forensic system who are found
competent to proceed.

Targets are identified and adjusted based on best practice standards, baseline
measurements and agreements made during system monitoring. Monitoring systems and
outcome measures are utilized to ensure individuals within each level of service have
been properly placed into programming and changes in status result in reassessment of
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the patient. Monitoring also ensures that patients in each level of care are not "lost in the
system." LOS and competency status data will receive ongoing utilization reviews to
flag those patients who may not be responding appropriately as expected in each level of
care. Nationally, outpatient and jail-based programs have shorter LOS than inpatient
programs.

Ongoing utilization review means that treating clinicians are reassessing the
appropriateness of the current treatment program for the patient with each treatment
encounter, and making a determination about program placement or movement at the
earliest and most appropriate time.

If at any time it is determined a patient is not progressing in treatment, USH will reassess

for the appropriate level of service.

9. Forensic Evaluation System (FES)

When a district court judge orders a competency evaluation, the order should be entered
into DHS' Forensic Evaluation System (FES), which is automated to coordinate with
state examiners contracted to complete ordered evaluations. Some counties or courts
may elect to assign evaluators independent of the FES. Regardless, all orders and
evaluations are monitored in the FES. The examiners provide an initial report to the
court and parties within 30 days of receipt of the court's order. The examiner may
inform the court in writing that additional time is needed to complete the report. The
examiner shall have up to an additional 30 days to provide the report if requested in
writing. The examiner shall provide the report within 60 days from the receipt of the
court's order unless, for good cause shown, the court authorizes an additional period of
time to complete the report. If after reviewing the forensic evaluation the judge
determines an individual is NCP, the court should send the order for competency
restoration to DHS via email into the FES. USH and DSAMH monitor the FES to ensure
that all components of the service delivery system are addressed and correspondence with
the court and the parties is done in a timely manner under the current statutory scheme.
Discovery and other documents and outcome data are also tracked through the FES.

10. Utah Competency Restoration Service Delivery System (See Flow Chart)

The district court should send orders for competency restoration to the USH Legal
Service Office, which manages the FES system. Information regarding referrals and
evaluations is managed in the FES. All patients ordered to DHS for competency
restoration are screened to determine the appropriate level of care needed.

A. Screening Process

V/ithin seventy-two (72) hours, excluding weekends and holidays, of receiving the court
order, USH forensic staff shall determine which level of service is appropriate for the
patient using a screening tool approved by the USH Forensic Director. The screening
process utilizes best practice evaluation tools to determine whether:
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l. A patient is likely to be restored to competency through treatment available by the
Outreach Program;

2. A patient is likely to be restored to competency through treatment available at an

offsite forensic facility;
3. A patient needs inpatient hospital services at the USH forensic unit;
4. A patient is likely not restorable;
5. A patient requires referral to DSPD services; or
6. A patient has other dispositional needs, such as a nursing home placement.

The Initial Competency Restoration Screening tool to be used in the screening process is
attached as Appendix A. The screening process may undergo further development and

refinement, to include specific scoring guidelines for patient level of service.

Note: Female patients who have been found not competent to proceed will be referred to
either the Outreach Program or USH unless and until another program is identified to
meet the needs of females who would otherwise be screened to an offsite forensic
facility, including, but not limited to, the establishment of a female only offsite forensic
facility program.

B. Screening Criteria

The following represents general criteria used by USH Forensic Unit professionals to
determine level of service needed:

a. Patient's attitude towards and consent to take medication;
b. Patient's response to medication treatment;
c. Level of risk (i.e., suicide, self-harm, harm to others, etc.);
d. Physical health/medical concerns;

e. Current progress towards competence; and
f. Patient's willingness to engage in treatment.

If an individual is placed in the Outreach Program, competency restoration treatment
begins within 14 days of receiving the court order requiring such treatment, though
Outreach Program clinicians strive to begin treatment services within 7 days or less of
receiving the court order. Part of that treatment is the engagement ofjail personnel to
provide medication management services if such services are not already in place for
patients in their home community jails. If the patient is screened for treatment in an
offsite forensic facility or referred to USH's forensic unit, the patient is transferred
into the first open bed within 14 days of receiving the court order requiring such
treatment.

C. TreatmentDisposition

If a patient is determined to be a candidate for the Outreach Program, an offsite
forensic facility, an alternative therapeutic unit, or USH's forensic unit, an
individualized treatment plan (ITP) is established.
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If, at any time, a USH Forensic Unit professional determines that a patient is likely
not restorable, the USH administrator will request a re-evaluation from a forensic
evaluator. The forensic evaluator conducts the evaluation and a report is sent to the
court for further disposition.

If, at any time, a USH Forensic Unit professional determines that a patient is not
likely to restore to competency through the Outreach Program, at an ofßite forensic
facility, or at an alternative therapeutic unit, then coordination is made with the USH
staff for admission to inpatient level of care at USH. The USH Forensic Outreach
Competency Progress Assessment tool is attached as Appendix B.

If it is determined that apatient may meet the criteria for an intellectual disability, a

referral is made within seventy-two (72) hours, excluding weekends and holidays, to
DSPD for competency restoration services. If DSPD does not accept the referral, the
patient is screened for USH treatment services and all timeframes apply.

If a patient is determined at any time throughout the screening or treatment process to
meet the criteria to be found competent to proceed, the USH administrator will
request a re-evaluation from a forensic evaluator. The forensic evaluator conducts the
evaluation and a report is sent to the court for further disposition.

D. Treatment Servrces

The program administrators at each level of service coordinate with the treating staff
and other agencies involved in the custody or care of the patient to develop an ITP
and identiff necessary treatment modalities. Tlpes of competency restoration
interventions may include, but are not limited to, individual instruction; individual
therapy; goup therapy; educational or psychoeducational materials; assignments;
recreational therapy; occupational therapy; and medication management. Treatment
staff may also coordinate services with jail treatment providers or LMHAs for
medication management and other appropriate medical services. The competency
curriculum is consistent with criteria in Utah's competency statutes. The following
program outline describes the restoration treatment delivery system at each level of
service:

1. Referral Screening Process
a. Each individual is screened by a qualified USH Forensic Unit

professional within seventy-two (72) hours, excluding weekends
and holidays, of receiving a court order for competency
restoration.

b. A qualified USH Forensic Unit professional utilizes scoring
guidelines from the initial screening tool (Appendix A) to identify
the appropriate level of service to which the individual should be

referred.
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c. A qualified USH Forensic Unit professional will continue to visit
with all referrals weekly while the individual is being evaluated for
the appropriate program.

2. Outreach Program
a. The Outreach Program is designed for patients who are likely to

show meaningful progress towards restoration of competency
within 30 days, whose symptoms are stabilizing, and who are
likely to be referred for re-evaluation and restored to competency
within 60 days.

b. If the Outreach Program clinician determines that the patient is
appropriate for treatment through the Outreach Program and the
county jail is deemed a sufficient location in which to provide
competency restoration services, the Outreach Program clinician
will commence treatment in the home community jail after
considering the criteria outlined in Section 4 above, "Outreach
Program Services."

c. Outreach Program staff will atrange weekly treatment encounters
with patients who are on a release to the community by the court.

d. If the patient is female and is appropriate for the Outreach
Program, weekly visits will occur in the home community jail.

e. An ITP is established for each Outreach Program patient based on
individualized needs and identified barriers to competence.

f. Coordination among Outreach Program staff occurs weekly to
evaluate treatment progress, modiff the patient's ITP as indicated,
and coordinate medication management with local county jails as

required in Utah Code Ann. Sect. 17-43-301(5)(a)(i) or pursuant to
a contract anticipated to be entered with Salt Lake County for an
offsite forensi c facility.

g. An Outreach Program clinician visits with the patient for at least
60 minutes weekly to provide competency restoration treatment
and psychoeducational material from the Outreach Competency
Training Program manual addressing barriers to competence
identified in the ITP. The manual is attached as Appendix C.

h. Patients are reassessed minimally every two (2) weeks to
determine progress towards competence.

i. Patients will be disqualified from competency restoration treatment
in the Outreach Program if he or she exhibits suicidal ideations
with intent to harm, engages in repeated acts of selÊharm,
persistently refu ses medications necessary for competency
restoration with no rational basis, exhibits a significant decline in
clinical stability, or is diagnosed with a moderate to severe
intellectual or developmental disability.

j. If an Outreach Program clinician determines that a patient should
be disqualified from the Outreach Program, the patient will be
transferred to USH's forensic unit, an Offsite Forensic Facility, or
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an Alternative Therapeutic Unit within seventy-two (72) hours,
excluding weekends and holidays.

k. Patients who are not ready to be referred for reevaluation for
restoration status within sixty (60) days will be re-assessed by
USH staff for the appropriate level of competency restoration
services.

l. If a qualified USH Forensic Unit professional determines that the
Outreach Program is no longer clinically appropriate or effective
for a patient, the patient must be transferred to USH's forensic
unit, an Offsite Forensic Facility, or an Altemative Therapeutic
Unit within seventy-two (72) hours, excluding weekends and
holidays.

3. Offsite Forensic Facilify
a. An ofßite forensic facility is a competency restoration program

administered by USH forensic personnel, or by similarly qualified
professionals employed by DHS's contractor, at a location other
than the USH Campus. Expected capacity at an ofßite forensic
facility is twenty-two (22) to forty (40) beds.

b. A competency restoration program can be established in any
secure offsite facility that has the availability of security staff.
This is ty,pically a jail or other secure setting. Any site can be
considered if it meets the need for a secure, structured
environment. If the space is located in or leased from a county jail,
the space and the residents must be segregated from the jail's
general inmate population.

c. A competency restoration program at an offsite forensic facility is
designed for patients that are in need of more comprehensive
treatment than those referred to the Outreach Program and are

likely to be restored within two to four months. These patients are

not considered a risk of immediate harm to self or others, do not
have high acuity medical needs, and are demonstrating that they
are willing to engage in treatment, including accepting medication
management.

d. Patients will be identified by psychiatric acuity for purposes of
bunking assignments, safety assessment, and in creating an ITP.

e. Patients receive day treatment services Monday through Friday.
Operational hours may vary but be minimally set from 8:00 a.m. to
5:00 p.m. DHS anticipates some programming may occur in the
evenings and on weekends.

f. A treatment team assesses and develops an ITP for each patient
based on individualized needs and identified barriers to
competence.

g. It is anticipated that the treatment team will consist of a
psychiatri st, p sycholo gi st, so cial workers, nursing staff, psychi atric
technicians, recreation therapist, case worker, and offtce specialist,
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whose training and credentials will be commensurate with their
counterparts at the USH.

h. Treatment services may include any of the following: medication
management, individual therapy, group therapy, psychoeducation,
recreation therapy, occupational therapy and other modalities
identified as necessary for the patient's ITP. A schedule of USH
programming is attached as Appendix D as an exemplar.
Appendix D.

i. Patient programming and staffing levels at each offsite forensic
facility will be guided by a Program Manual that will soon be
developed, subject to modification by the USH Forensic Director,
based upon the physical environs of the facility, availability of
security staff, and other contract provisions to be determined once
each offsite forensic facility is identified.

j. It is anticipated that a contractual arrangement with a county jail or
other appropriate offsite facility will provide the program with
security personnel, medical services, food, clothing, medications,
and medical and mental health crisis services after hours.

4. USH Inpatient Restoration Services
a. Patients who are not found to be appropriate for the Outreach

Program or an offsite forensic facility treatment program are
referred to USH for inpatient services within seventy-two (72)
hours, excluding weekends and holidays.

E. Evaluations

All court-ordered NCP patients will have an initial assessment once they are screened
and admitted to one of USH's treatment programs. A report will then be sent to the
court pursuant to Utah Code Ann. Sect. 77-15-6,. Any time after the patient is found
NCP but is showing significant progress towards restoration, a referral can be made
for competency re-evaluation by a forensic evaluator. The referral should be made
within seventy-two (72) hours, excluding weekends and holidays, of the
determination by USH Forensic Unit professionals that the individual has made
significant progress towards restoration. Once a referral for follow-up evaluation is
made to a forensic evaluator, the evaluation will be completed within fourteen (14)
working days. The evaluation report is sent to the court promptly upon completion.
The USH Clinical Director or designee certifies all reports recoÍrmending the
individual be found competent to proceed according to Utah's competency statutes.

F. Collaboration

USH Forensic Unit professionals work in consultation with jail staff, court personnel, families,
LMHAs, or others involved in the care, custody or treatment to ensure continuity of care and
communication. The USH Legal Services Office and Forensic Director ensure that the courts are
kept apprised of the progress and status of all individuals ordered to DHS consistent with Utah's
statutory framework.
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Notice to Class Members 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 
Disability Law Center, et al. v. State of Utah, et al. 

Case No. 2:15-CV-00645-RJS-BCW 
 

You will be affected by the settlement of a class action lawsuit called Disability Law Center, et al. 
v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW.  This notice summarizes the claim in the 
lawsuit, what the settlement entails, and your rights under the settlement. 

 
The Court has scheduled a hearing to consider the settlement on [DATE] at [TIME] before the 

Honorable Judge Robert J. Shelby at Courtroom 7.300, United States District Court for the District of 
Utah, 351 South West Temple, Salt Lake City, Utah 84101. This hearing is referred to as the Final 
Settlement Approval Hearing. 
 

SUMMARY OF THE LAWSUIT 
 

The issue in this lawsuit is whether the Utah State Hospital (USH) has failed to timely provide 
court-ordered competency restoration treatment for individuals who have been found incompetent to 
stand trial. 
 

A Class Member is any individual who is now, or will be in the future, (i) charged with a crime 
in Utah, (ii) determined by the court in which they are charged to be mentally incompetent to stand 
trial, and (iii) ordered to the custody of the executive director of the Utah Department of Human 
Services or a designee for the purpose of treatment intended to restore the defendant to competency, 
but who remain housed in a Utah county jail.  
 

The lawyers representing class members (“Class Counsel”) are Aaron M. Kinikini and Erin B. 
Sullivan of the Disability Law Center, 205 North, 400 West, Salt Lake City, UT 84103, and Alan L. 
Sullivan and Bret R. Evans of Snell & Wilmer, LLP, 15 W South Temple #1200, Salt Lake City, UT  
84101.   
 

DESCRIPTION OF THE PROPOSED SETTLEMENT AGREEMENT 
 

The Plaintiffs and the State of Utah have reached a settlement that would release the State from 
any further liability related to this claim.  The Settlement Agreement requires USH to do the following, 
subject to Court approval: 

 
 Within 72 hours of learning that a criminal defendant is found incompetent to stand trial and 

ordered to the custody of the Utah Department of Human Services, a USH Forensic Unit 
professional must screen each class member to determine the appropriate level of competency 
restoration treatment;  

 Within 6 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 60 days; 

 Within 12 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 30 days; and 

 Within 18 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 14 days. 
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The settlement also creates a system to monitor USH’s compliance with the Settlement Agreement 
and requires the State of Utah to pay fees to the court-approved monitor. 

 
You have the right to learn more about the settlement.  A copy of the preliminarily-approved 

Settlement Agreement is enclosed with this Notice.  If you are unable to read or understand the 
Settlement Agreement, contact Class Counsel referred to in Question 6 below. 
 

OBJECTIONS OR COMMENTS TO THE PROPOSED SETTLEMENT 
 

The United States District Court for the District of Utah has preliminarily approved the 
Settlement Agreement but will hold a Final Settlement Approval Hearing to determine whether it is 
fair, reasonable, and adequate on [DATE] at [TIME] in Courtroom 7.300 of the federal courthouse 
located at 351 South West Temple, Salt Lake City, Utah 84101.   
 

Class Members have a right to object to the terms of the settlement.  If you have objections, 
comments, or statements about the proposed Settlement Agreement, you must make them in writing 
using the attached “Response to Proposed Class Action Settlement” form or your own paper.  A self-
addressed stamped envelope is included for your convenience.  Written objections, comments, and 
statements should be sent to the following address:  Disability Law Center, 205 N 400 W, Salt Lake 
City, UT 84013.  Objections must be submitted or postmarked no later than [DATE].    
 
Objections must include all of the following information: 

(1) The objector’s contact information (name, address, offender number); 
(2) An explanation of the basis for the objector’s objection to the Settlement Agreement; and 
(3) Whether the objector intends to appear at the Final Settlement Approval Hearing on 

[DATE]. 
 

All information submitted to Class Counsel will be provided to counsel for the State of Utah 
and the District Court in advance of the Final Settlement Approval Hearing.  It is not necessary for 
Class Members to appear at the Final Settlement Approval Hearing.  Any Class Member who has 
submitted a timely objection as provided above and who wishes to appear at the Final Settlement 
Approval Hearing must give notice by calling the Disability Law Center, sending notice in writing, or 
using the attached “Response to Proposed Class Action Settlement” form.  Objectors may withdraw 
their objections at any time.  Any objections, comments, or statements that do not comply with the 
above procedures and timeline will not be heard or considered by the Court. 
 

HOW TO GET MORE INFORMATION 
 

This is a summary of the Settlement Agreement.  If you have any questions about the matters 
contained in this notice or any questions regarding the settlement, you may write or call Class Counsel 
below: 
 

DISABILITY LAW CENTER 
205 North 400 West 
Salt Lake City, UT 84103 
(801) 363-1347 
Toll Free: (800) 662-9080 
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RESPONSE TO PROPOSED CLASS ACTION SETTLEMENT 
DLC, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW 

 
Full Name:  ___________________________________________________________ 

Address:   ___________________________________________________________ 

  ___________________________________________________________ 

  ___________________________________________________________ 

Criminal Case No.: ___________________________________________________________ 

Criminal Attorney: ___________________________________________________________     

Objections/Comments/Statements:  

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________ 

(If you need additional space, you may continue writing on the other side of the page or attach additional pages.) 

Do you want to provide oral testimony to the Court regarding the settlement?  Yes __ No __ 
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Date:  _____________________  Signature: ______________________________________ 
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Notice to Defense Counsel for Class Members 

NOTICE OF PROPOSED CLASS ACTION SETTLEMENT 
Disability Law Center, et al. v. State of Utah, et al. 

Case No. 2:15-CV-00645-RJS-BCW 
 

One or more of your clients will be affected by the settlement of a class action lawsuit called 
Disability Law Center, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW.  This notice 
summarizes the claim in the lawsuit, what the settlement entails, and your client’s rights under the 
settlement.  Please share this notice and the proposed Settlement Agreement with your client’s 
family members and any known legal guardian of your client, and encourage them to submit any 
objections, comments, and or statements that they may have regarding the proposed Settlement 
Agreement. 

 
The Court has scheduled a hearing to consider the settlement on [DATE] at [TIME] before the 

Honorable Judge Robert J. Shelby at Courtroom 7.300, United States District Court for the District of 
Utah, 351 South West Temple, Salt Lake City, Utah 84101. This hearing is referred to as the Final 
Settlement Approval Hearing. 
 

SUMMARY OF THE LAWSUIT 
 

The issue in this lawsuit is whether the Utah State Hospital (USH) has failed to timely provide 
court-ordered competency restoration treatment for individuals who have been found incompetent to 
stand trial. 
 

A Class Member is any individual who is now, or will be in the future, (i) charged with a crime 
in Utah, (ii) determined by the court in which they are charged to be mentally incompetent to stand 
trial, and (iii) ordered to the custody of the executive director of the Utah Department of Human 
Services or a designee for the purpose of treatment intended to restore the defendant to competency, 
but who remain housed in a Utah county jail.  
 

The lawyers representing class members (“Class Counsel”) are Aaron M. Kinikini and Erin B. 
Sullivan of the Disability Law Center, 205 North, 400 West, Salt Lake City, UT 84103, and Alan L. 
Sullivan and Bret R. Evans of Snell & Wilmer, LLP, 15 W South Temple #1200, Salt Lake City, UT  
84101.   
 

DESCRIPTION OF THE PROPOSED SETTLEMENT AGREEMENT 
 

The Plaintiffs and the State of Utah have reached a settlement that would release the State from 
any further liability related to this claim.  The Settlement Agreement requires USH to do the following, 
subject to Court approval: 

 
 Within 72 hours of learning that a criminal defendant is found incompetent to stand trial and 

ordered to the custody of the Utah Department of Human Services, a USH Forensic Unit 
professional must screen each class member to determine the appropriate level of competency 
restoration treatment;  

 Within 6 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 60 days; 

 Within 12 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 30 days; and 
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 Within 18 months, provide court-ordered to competency restoration treatment to criminal 
defendants found incompetent to stand trial within 14 days. 

 
The settlement also creates a system to monitor USH’s compliance with the Settlement Agreement 

and requires the State of Utah to pay fees to the court-approved monitor. 
 
You have the right to learn more about the settlement.  A copy of the preliminarily-approved 

Settlement Agreement is enclosed with this Notice.  If you are unable to read or understand the 
Settlement Agreement, contact Class Counsel referred to in Question 6 below. 
 

OBJECTIONS OR COMMENTS TO THE PROPOSED SETTLEMENT 
 

The United States District Court for the District of Utah has preliminarily approved the 
Settlement Agreement but will hold a Final Settlement Approval Hearing to determine whether it is 
fair, reasonable, and adequate on [DATE] at [TIME] in Courtroom 7.300 of the federal courthouse 
located at 351 South West Temple, Salt Lake City, Utah 84101.   
 

If you have objections, comments, or statements about the proposed Settlement Agreement, 
you must make them in writing using the attached “Response to Proposed Class Action Settlement” 
form or your own paper.  A self-addressed stamped envelope is included for your convenience.  
Written objections, comments, and statements should be sent to the following address:  Disability Law 
Center, 205 N 400 W, Salt Lake City, UT 84013.  Objections must be submitted or postmarked no 
later than [DATE].   

 
Objections must include all of the following information: 

(1) The objector’s contact information (full name and address); 
(2) An explanation of the basis for the objector’s objection to the Settlement Agreement; and 
(3) Whether the objector intends to appear at the Final Settlement Approval Hearing on 

[DATE]. 
 

All information submitted to Class Counsel will be provided to counsel for the State of Utah 
and the District Court in advance of the Final Settlement Approval Hearing.  It is not necessary for 
Class Members to appear at the Final Settlement Approval Hearing.  Any Class Member who has 
submitted a timely objection as provided above and who wishes to appear at the Final Settlement 
Approval Hearing must give notice by calling the Disability Law Center, sending notice in writing, or 
using the attached “Response to Proposed Class Action Settlement” form.  Objectors may withdraw 
their objections at any time.  Any objections, comments, or statements that do not comply with the 
above procedures and timeline will not be heard or considered by the Court. 
 

HOW TO GET MORE INFORMATION 
 

This is a summary of the Settlement Agreement.  If you have any questions about the matters 
contained in this notice or any questions regarding the settlement, you may write or call Class Counsel 
below: 
 

DISABILITY LAW CENTER 
205 North 400 West 
Salt Lake City, UT 84103 
(801) 363-1347 
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Toll Free: (800) 662-9080 
RESPONSE TO PROPOSED CLASS ACTION SETTLEMENT 

DLC, et al. v. State of Utah, et al., Case No. 2:15-CV-00645-RJS-BCW 
 
Your Name:    _________________________________________________________ 

Class Member’s Name:          _________________________________________________________ 

Criminal Case No.:             _________________________________________________________  

Relationship to Class Member: ________________________________________________________ 

Are you the Class Member’s Legal Guardian?  Yes ___ No ___  

Your Mailing Address:           _________________________________________________________ 

Your E-mail Address:             _________________________________________________________ 

Your Telephone No.:             _________________________________________________________ 

Objections/Comments/Statements:  

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________ 

(If you need additional space, you may continue writing on the other side of the page or attach additional pages.) 

Do you want to provide oral testimony to the Court regarding the settlement?  Yes __ No __ 

Date:  _____________________  Signature: ______________________________________ 
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CURRICULUM VITAE   

Academic Year 2015-2016 
 
 
NAME:  Patrick K. Fox, M.D. 
 
 
EDUCATION: 
 
B.S., Rutgers University, New Brunswick, NJ 1990 
M.D., UMDNJ-New Jersey School of Medicine, Newark, NJ 1994 
 
 
CAREER:  
 
September 2014-Present: 
Colorado Department of Human Services 
 Chief Medical Officer 
 
April 2013-Present: 
Colorado Department of Human Services 
 Deputy Director of Clinical Services, Office of Behavioral Health 
 
October 2013-July 2014 and December 2014-June 2015: 
Colorado Department of Human Services 
 Acting Director, Office of Behavioral Health 
 
April 1, 2012-March 31, 2013:  
Denver Health and Hospital Authority 
 Attending Psychiatrist, Van Cise Simonet Detention Facility 
 
July 1, 2007-March 31, 2012:  
Yale University School of Medicine, Department of Psychiatry 
 Deputy Training Director, Forensic Psychiatry Fellowship 
 
 Director, Whiting Forensic Division, Connecticut Valley Hospital 
 
July 1, 1999-June 30, 2007:  
Yale University School of Medicine, Department of Psychiatry  

Consulting Forensic Psychiatrist, DMHAS, state of Connecticut 
 
July 1, 1997-March 31, 2012:  
VA Connecticut Healthcare System 

Employed as an Attending Psychiatrist on Duty, providing psychiatric care within 
the hospital, approximately fifteen hours per week. 
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June 1994-June 1999:  
Yale University School of Medicine, Department of Psychiatry Post-Doctoral 
 -PGY V, Residency in Forensic Psychiatry, Law and Psychiatry Division, CMHC 
 -PGYIV, Chief Resident of PTSD/Anxiety Disorders Unit, West Haven VAMC 
     Psychiatrist for the New Haven Office of Court Evaluations 
 -PGYIII, West Haven Veterans Affairs Mental Hygiene Clinic 
 -PGY II, Inpatient Adult and Child Psychiatry Rotations 
 -PGY I, Transitional Medicine/Psychiatry/Neurology Program 
 
 
ACADEMIC APPOINTMENTS: 
 
Yale University School of Medicine, Department of Psychiatry 
July 1, 1999-June 2008:   Assistant Clinical Professor  
July 1, 2008-April 2012:   Assistant Professor 
 
University of Colorado School of Medicine, Department of Psychiatry 
April 1, 2012-Present: Senior Instructor 
 
University of Denver, Graduate School of Professional Psychology 
December 2012-Present: Adjunct Faculty 
 
 
BOARD CERTIFICATION: 
 
American Board of Psychiatry and Neurology, General Psychiatry:  1999, 2009 
American Board of Psychiatry and Neurology, Forensic Psychiatry: 2001, 2011 
 
 
PROFESSIONAL HONORS & RECOGNITION: 
 
Recipient of the Laughlin Fellowship Award in Psychiatry-1998 
Rutgers University Cooperative Academic Merit Scholarship-1990 
 
 
DEPARTMENTAL, UNIVERSITY ACTIVITIES: 
 
1999-2012:   Weekly Supervisor for fellow/s, Fellowship in Forensic Psychiatry 
 
1999-2012:   Instructor, Law & Psychiatry Seminar, Fellowship in Forensic Psychiatry 
 
1999-2012: Instructor, Seminar in Law and Psychiatry, Fellowship in Forensic 

Psychiatry 
 
2000-2012: Coordinator/Instructor, Public Sector Lecture Series, Yale Forensic 

Psychiatry Fellowship 
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2000-2012: Member, Yale Department of Psychiatry Resident Selection Committee 
 
2003-2007:   Case write-up and interview tutor, Yale School of Medicine, Clerkship in 

Psychiatry 
 
2004-2012:   Instructor, PGY II Seminar, Legal Regulation of Psychiatric Practice and 

Forensic Psychiatry 
 
2006-2012: Coordinator/Instructor, Ethics in Research Module, Scholarship Seminar, 

Fellowship in Forensic Psychiatry 
 
2007-2012: Deputy Training Director, Fellowship in Forensic Psychiatry 
 
2007-2012: Member, Yale University Graduate Medical Education, Program Director 

Committee 
 
2008-2010: Coordinator, Ethics in Research Seminar for Yale Fellows in Public 

Sector Psychiatry and Research 
 
2007-2012: Instructor, Landmark Cases, Fellowship in Forensic Psychiatry 
 
2007-2012:  Clinical Instructor, Yale Medical School Psychiatry ER Clerkship, West 
  Haven VA 
 
 
PROFESSIONAL SERVICE: 
 
 
Professional Organizations 
 
Member, American Psychiatric Association, 2008-present 
Member, American Academy of Psychiatry and the Law, 2008-present 
Member, Connecticut Psychiatric Society, 2008-2012 
 -Council Member, 2010-2012 
Member, Colorado Psychiatric Society, 2012-present 
Forensic Psychiatry Examination Committee, American Board of Psychiatry and 
Neurology, 2009-present 
 
State of Colorado Committees 
 
May 2013-July 2015:  National Governors’ Association, Prescription Drug Abuse 

Reduction Policy Academy 
 
July 2013-October 2013: Co-chair, Civil Commitment Statute Review Task Force 
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August 2013-June 2015: National Governors’ Association, Super-utilizer Policy 
Academy 

 
January 2014-present: Governor’s Marijuana Policy Workgroup 
 
January 2015-present: Commissioner, Suicide Prevention Commission-Colorado 
 
May 2016-present: Appointee, Mental Health/Point of Contact through Release 

from Jail Task Force, Commission on Criminal and 
Juvenile Justice 

 
State of Connecticut Committees 
 
1998-1999: Participant, Committee to Study Sexually Violent Persons, State of 

Connecticut Office of Policy and Management 
 
1999-2000: Member, DMHAS Restraint/Seclusion Task Force, Best Practices Report 

and Recommendations: Working Toward the Elimination of Restraint & 
Seclusion. 

 
1999-2000: DMHAS representative, Committee to Study Credentialing of Sexual 

Offender Treatment Providers, State of Connecticut Office of Policy and 
Management. 

 
2000: Member, Committee for Psychosexual Evaluation and Treatment, 

DMHAS-state of Connecticut. 
 
2000-2001: DMHAS representative, Sex Offender Policy and Advisory Committee, 

state of Connecticut, Office of Policy and Management. 
 
2001:  DMHAS representative, Special Populations Project: Model Development. 
 
2002: DMHAS-Division of Forensic Services representative, Preferred Practices 

Committee: Providing Services to those with Problem Sexual Behaviors. 
 
2002: DMHAS representative, Preferred Practices in Behavioral Health 

Workgroup. 
 
2002:  DMHAS, Commissioner’s Policy Work Group: Limits to Confidentiality. 
 
2002-2003: DMHAS representative, Sex Offender Policy and Advisory Committee, 

state of Connecticut, Office of Policy and Management. 
 
2006-2012: Governor’s Appointee: Sex Offender Risk Assessment Board, state of 

Connecticut Judiciary Committee. 
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2007-2012: Member, DMHAS, Forensic Steering Committee. 
 
2007-2012: DMHAS Commissioner’s Appointee, Lawyers Concerned for Lawyers-

Connecticut, Inc. 
 
 
 
 
PRESENTATIONS: 
 
October 1999: Jail Diversion, Balancing of the Court’s Interests, American Academy of 

Psychiatry and the Law, Annual Convention, Madelon Baranoski, Ph.D., 
Patrick K. Fox, M.D., Josephine Buchanan, Baltimore, MD 

 
October 2000: Outpatient Civil Commitment, American Academy of Psychiatry and the 

Law, Annual Convention, Patrick K. Fox, M.D., Paul Amble, M.D., 
Vancouver, BC. 

 
August 2001: DMHAS-Connecticut, Forensic Grand Rounds, Substance Abuse Relapse 

Prevention for Insanity Acquittees, Recent Research Findings, presented at 
Connecticut Valley Hospital. 

 
January 2002: University of Connecticut, School of Medicine/Correctional Mental 

Health Conference, Sex Offenders: Risk Assessment, Management & the 
Possibilities for Treatment, presented at UCHC, December 2001 and at 
Cheshire Correctional Center. 

 
June 2002: Veterans Administration-Connecticut Healthcare System, Forensic 

Committee Conference, Violence Risk Assessment, and Violence Risk 
Management, presented at the West Haven Veterans Administration 
Hospital. 

 
April 2004: Competency to be Executed, Yale Medical Student Psychiatric 

Association. 
 
October 2004: Melissa’s Project: Probate Court-Monitored Treatment, American 

Academy of Psychiatry and the Law, Annual Convention, Patrick K. Fox, 
M.D., Paul Amble, M.D., Michael Makniak, J.D., Scottsdale, AZ. 

 
March 2007: DMHAS Training Seminar-Sex Offender Training, A Clinical Perspective 

on Problem Psychosexual Behaviors, presented at Connecticut Mental 
Health Center. 

 
Dec. 2008: Problem Sexual Behavior, Connecticut Valley Hospital Grand Rounds 
 
January 2008: Physiological Response to Situations of Uncontrollable Stress, 

Connecticut Valley Hospital Trauma Initiative Series. 

Case 2:15-cv-00645-RJS   Document 85-4   Filed 06/12/17   Page 6 of 9



 
October 2009: Civil Rights and the Insanity Defense, Yale Medical Student Psychiatric 

Association. 
 
April 2010: Festschrift for Howard Zonana: Attorney-Physician Collaboration, Yale 

Department of Psychiatry Grand Rounds 
 
July 2010: Psychopathy and Sociopathy, Yale Department of Psychiatry Grand 

Rounds 
 
October 2010: You Got Personality: Diagnostic Challenges in Forensics, American 

Academy of Psychiatry and the Law, Annual Convention, Howard 
Zonana, MD, Madelon Baranoski, PhD., Patrick K. Fox, M.D., Josephine 
Buchanan, Tucson, AZ. 

 
Feb. 2011: Invited lecturer, Police Intervention with Persons with Mental Illness, 

Henry C. Lee Institute of Forensic Science, University of New Haven. 
 
March 2011: Invited lecturer, Police Intervention with Persons with Mental Illness, 

Henry C. Lee Institute of Forensic Science, University of New Haven. 
 
April 2011: Invited lecturer, Psychopathy, Eastern Connecticut State University. 
 
July 2011: Physician-Assisted Suicide, Yale Department of Psychiatry Grand Rounds 
 
October 2011: Thinking Outside the Witness Box: Novel Forensic Psychiatry Training 

Strategies, American Academy of Psychiatry and the Law, Annual 
Convention, Brian Cooke, M.D., Reena Kapoor, M.D., Patrick Fox, M.D., 
Boston, MA 

 
October 2011: Restraint and Seclusion Reduction: Implications and Outcomes, American 

Academy of Psychiatry and the Law, Annual Convention, Patrick Fox, 
M.D., Traci Cipriano, Ph.D., J.D., Paul D. Whitehead, M.D., Charles 
Dike, M.D., Boston, MA 

 
Feb. 2012: Mental Health Policy in the United States, distinguished presenter to 

delegates from Fudan University, Shanghai Province, China, as part of the 
Yale Global Health Initiative 

 
January 2013: Inside the Mind of the Mass Murderer, the Vail Symposium. 
 
January 2014: Assessment and Management of Problem Sexual Behaviors, Colorado 

Mental Health Institute at Pueblo Grand Rounds 
 
Feb. 2014: Trans-institutionalization: Treatment of Persons with a Behavioral Health 

Disorder within the Criminal Justice System, A Workshop of the Forum 
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on Global Violence Prevention.  Institute of Medicine of the National 
Academies.  

 
April 2015: The Times, They are a Changin’: State and National Developments and 

Trends in Behavioral Health Care Delivery, Colorado Psychiatric Society 
Annual Meeting, Denver, Colorado 

 
July 2015: Science and Conscience: The Role of Mental Health Evaluators in Death 

Penalty Cases, XXXIVth  International Congress on Law and Mental 
Health, Sigmund Freud University, Vienna, Austria 

 
Sept. 2016: Managing a Limited Resource: Trends in Competency to Stand Trial 

Evaluations in Colorado, Colorado State Judicial Conference, Vail, CO. 
 
Dec. 2016: Mental Health Evaluators and the Death Penalty, American Bar 

Association National Summit on Severe Mental Illness and the Death 
Penalty, Georgetown University. 

 
BIBLIOGRAPHY: 
 
Morgan III, C.A., Hill, S.R., Fox, P.K., Kingham, P., & Southwick, S.M. Anniversary 
Reactions in Gulf War Veterans: A Follow-up Inquiry Six Years After the War.  
American Journal of Psychiatry 156:1075-1079, July 1999. 
 
Charles A. Morgan III, Sheila Wang, John Mason, Steven M. Southwick, Patrick Fox, 
Gary Hazlett, Dennis M. Charney, and Gary Greenfield, Hormone Profiles in Humans 
Experiencing Military Survival Training.  Biological Psychiatry 47:891-901, May 2000. 
 
Patrick K. Fox, Commentary: Biases that Affect the Decision to Conditionally Release an 
Insanity Acquittee.  Journal of the American Academy of Psychiatry and the Law 36:337-
9, 2008. 
 
Patrick K. Fox, Commentary:  Medicine, Law and Howard Zonana. Journal of the 
American Academy of Psychiatry and the Law 38:4:592-593 (2010) 
 
Patrick K. Fox, Commentary: So the Pendulum Swings-Making Sense of the Duty to 
Protect. Journal of the American Academy of Psychiatry and the Law 38:4:474-478 
(2010)   
 
Faculty Reviewer:   Stead L, Kaufman M, Yanofski J, First Aid for the Psychiatry 
Clerkship, third edition 
 
Wasser, Tobias D., Fox, Patrick K. For Whom the Bell Tolls – Silver Alerts Raise 
Concerns Regarding Individual Rights and Governmental Interests.  Journal of the 
American Academy of Psychiatry and the Law 170:9:  (2013) 
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Martinez, R., Fox, P  Chapter 10: Confidentiality in Psychiatric Practice, Textbook of 
Forensic Psychiatry, APA Publishing, In publication, (2016) 
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Aaron M. Kinikini (10225)  
Erin B. Sullivan (15462) 
DISABILITY LAW CENTER 
205 North 400 West 
Salt Lake City, Utah  84103 
Telephone:  (801) 363-1347 
Fax: (801) 363-1437 
Email: akinikini@disabilitylawcenter.org 
            esullivan@disabilitylawcenter.org 
 
Alan L. Sullivan (3152) 
Bret Evans (15131) 
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah  84101 
Telephone:  (801) 257-1900 
Facsimile:  (801) 257-1800 
Email: asullivan@swlaw.com 

brevans@swlaw.com 

Attorneys for Plaintiffs 
  

 

IN THE UNITED STATES DISTRICT COURT IN AND FOR  

THE DISTRICT OF UTAH, CENTRAL DIVISION 
 

 
DISABILITY LAW CENTER, a Utah 
nonprofit corporation; S.B., an individual, by 
and through his next friend Margaret 
Goodman; A.U., by and through his next friend 
Mary Eka; and S.W., an individual, 
 
Plaintiffs, 
 
vs. 
 
STATE OF UTAH; UTAH DEPARTMENT 
OF HUMAN SERVICES; ANN 
WILLIAMSON, in her official capacity as 
Executive Director of the Utah Department of 
Human Services; UTAH DIVISION OF 

ORDER 
 
 
 
 

Case No. 2:15-CV-00645-RJS-BCW 

Judge Robert J. Shelby 
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SUBSTANCE ABUSE AND MENTAL 
HEALTH; DOUGLAS THOMAS, in his 
official capacity as Director of the Utah 
Division of Substance Abuse and Mental 
Health; UTAH STATE HOSPITAL; DALLAS 
EARNSHAW, in his official capacity as 
Superintendent of Utah State Hospital, 
 
Defendants. 
 
 
 Based on the Joint Motion for (1) Approval of Settlement Agreement and Class Notices, 

(2) Appointment of Monitor, and (3) Stay of Proceedings (June 12, 2017) (hereinafter the “Joint 

Motion”), and good cause appearing therefor, the Court hereby orders as follows: 

1. The Court preliminarily determines that the Settlement Agreement annexed as 

Exhibit 1 to the Joint Motion is fair, reasonable, and adequate. 

2. The Court approves the notices annexed as Exhibits 2 and 3 to the Joint Motion.  

3. The Court will hold a fairness hearing on the fairness, reasonableness, and 

adequacy of the Settlement Agreement on ___________________________________, 2017, at 

____________ a.m./p.m. 

 DATED this _____ day of __________________, 2017. 
 
      BY THE COURT: 
 
 
      __________________________________ 
      Robert J. Shelby 
      United States District Court Judge 
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