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OPTHTON AND ORDUR

Tn Juoe 1969 this court entered an oxder in the aoovc~é1tiL
ied sction cenjoining the defendants from n{"cr1m¢n1LLng on the
basis of racae in the opervation of the Dekalb County scheol svystemn.

The court retained jurlnqutxon over the case for the purpose of

)
s
i

viementing its order. In September 1975 and Avgust 1976~ this
cort: bold hearings upen the complaints of a group of citinei .

that the DeXalb Counity school svsiem wos cull of complianceo wiid:
the court's 1969 oxder. Basically these citizens (movant-plaia-

tifis) ollegad (1) that defendents were violating the ovder wiihn
regavd to the majority-to-minoriiy tromsfor program; (2) thuat
defendants wevae violatiug ihe order with vegard to assignment of
PR TN s adminisirative 1 L POU U TR B
teachers and administrative perscunel to the county's schools;
apd (3) that chanpges in attendance zones weve cffecting resopua-

.

ated to state its finding s and con-

.(o

gotion. The coutht is mow proepa

clusions as to these claimz.

Before tuvrning Lo the merits of these chorges the couwrl nust

<2

fivst nddress defendants' contenidons concerning the procediiral

posiure ol the partics to this action. efendunts argue that -the
F

insianis suit nay not boe maintained as a

w.'l

Ia)

2lags action, and fuvther,

that the instani casc has becone woot.  1his action wes originall:

-

1/

The deday woo cccosioned in pavt by the Ffact thor, due to ore
vengie accident al deavh and the rvosoval of two lawyers from he
St e n e ial DT end Mo s e sn T vand B withierr loeel commad
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filed on behalf of two classes: all adult Negro citizens and
their minor childeen who reside in DeKalb County, and all adule

§
i
i
i . - . . . . 4. . .
i white citizens and their minor children residing in Do¥alb County.
i . B
e _ .
1 Althoupgh the court has wepeatedly referred to the plaintiffs

]

I

herein as a class, no "class" has ever hceen properly cevtified by
this court within the mecaoning of Rule 23 of the Pederal Rules of
Civil Troccdure which beceme effcctive Januvary-1, 1974, Tven

though the court held in 1909 that its jurisdiction over the case

vould continue, defendents claim that inasmuch as the oxiginal

named plaintiffs are no longer enrolled in the Delalb school sys-

tem, this action should now be dismissed as moot. PasadenaiCity

Board of ¥ucation v. Spangler, 440 U.S.L.V. 5114,‘5115 (Juée 29,

1976); Indiznepolis School’ Cownlgsiopners v, Jacobs, 420 U. S 128,

m e e oy N

130 (L974).

Tt appears, however, that one of the named plaintiffs is |

i ostill a student in the DeKalb County schools, and as to this siuv-

dent, the case is still a live controversy. Accordingly, the

court will jnterpret the movant- p!usnLLfL " petition for reliefl
nder the 1969 order as a motion to intervene, joining the origi-
nal named plaintciff. The Vifth Circait has held that intexvvention
"... is the proper coursc for parental groups
sccking to question current deficiencies in the imple-
mentation of desopregation ovders. ... The petiiion
“for intervenltion would bring to the attention of the
district court the precisc issues which the new group
sought to represcent and the ways in which the goal of

a unitary system had allegedly been frustrated. The,

district court could then determine whether these mat-

=3 .
vers had been previously raised and resolved a'xd/or
vhether the issues sought to be presented by the new

group were currently known to the court and parties in

Che dinitial ouit. ... Tf the court felt that the new

'
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ercup had a signiflicant claim which it could best

represent, intervention would be allowed." Uincs

v. Rapides Parish School Board, 479 1.2d 762, 765

(5th Cir. 1973).

The court finds that the movant-plaintififs, Monica Rocker, ot al.,
satisfy the requivemcnts for intervvention under Hines and there-
foire ALLOWS the movant-plaincifcs to intervene in the ingient

action., Rale 24(b), Fed.R.Civ.P.

The couwt further finds that the named movant-plainti?

LS
represent a class of unmamed individuals capable of being cérti—
fied within the neoning of Rule 23, Fed.R.Civ.?., and hercby
CERYIFIES the class under Rule 23(b)(2) as consisting of all
black ciii. s and their minor chil ~en residing in DeXalb County,
cl. Pesat o fity Doard of Tiducetion .. Spangler, supra at 5115,

Hirhough the named plaintiffs all reside in the southern part of
the county, the court finds that the named plaintiffs and their

attorineys hove and w111 adequately represent the interests of thoe

black ienidents throughout the county.

Factu~1l Backeronnd

M-to-M Tvrooram

The DekKalb County scheol gystem is currently operating a
rajority-to-winocity (M-to-M) tronsfer progras.  Under this pro-
oram any situdent attending a neiphborhood school in which his
race is in the majority may transfer to a school where hishfacc
is in the wminority under the following conditions: the receiving
school must have the capacily to hold an additional student, and
the M-to M student may not transfer to a school in which tihe
winority race comprices more than 407 of the student body; Addi-

tionnlly, the student may transfer only to the "next closest
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school” in which space is available and in which the minority

racce is less than 407. ‘ -

A porvent wishivg to have his student transflerred under M-to-l

nust apply for such tvansfer through the principal of the stu-

2

dent's neighborhood school. The parent is then told which school

» 4
or schools qualify-:as the "next closest school" to the neijhbor-
hood school. The pacvent may then <5ply to the principal of one

of these next nearest schools for a transfer. The decision as to

whether the student may transfer is made by the princival of the

has the capacity and meets the 0% requiremant. No exceptions to
these rules are made, for example, to allow members of one family
to attend the same recciving school, if to do so would increase
the minority population of the school over 40%. If the proposed

transfer school does not meot thesce requirements, the parent is

advised of the next nearest school which would satisfy these ston-|

dainds.

At the commencenment of ecachi school term, every student is
requived to repister at his necighborhood school. A studeunt #ho
has been attending another school the previous year under M-to-lM
must still register at his neighborhood échool and reapply for
an M-to-i transfer to the school he had ﬁrcviously attended. I£
over the conrse of the year that receiviug school has become over-
crowded or has pusécd thie 407 mark, the student will not be al-
lowed to reenter Lhe receiving school but must either return to
hizs neighborhood school or attend the next available ncarest

b3

school.

.

Sowe parents desive to send their children to schools other
than the next wearcest school under the M-to-M program, claiming

that cevtain schools in the county are betier than cthers., A

study of stondacdized achicvement test results in the lower grades!

proposed receiving school and ig based solely on whether the school

i
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indicates that the average soores are genoer lly higher in thoszco
schools which have a high predominance of white students then in
those so-called "tavgcelt' schools vhich m‘:e almost completely black
in the f;)('ﬂll;‘h(\}"!‘ip:?]‘,’li of the county. The distribution of reading
ained math resources, suvch as ”pvvif1i‘!s and paraprofcssionalsz
indicatps that those target schools receive ahﬁigher percentage

of cuch rosovrens ihen ceortain prodomi 1y vhite ¢oheols, al-
.hounh certain reading nesources Lo advanced readers are not now

yiresent in these Cairgel schools. These latter resources ho Javer
1) T » )

are capable of being woved among schools as the need for rhe

arises. A comparison of selected aspects of the predominantly

black schools in the southern pavt of the county with sclected

predominatly white schools in the county shows no apparent trend
e Binanas I

of superiovity among any group of schools. These aspeets included
< Sk
““”QSNwOL 11hru7v books, average numbar of years of staflf educa-

I I B RK A X N .r Y SR, P oo . 2 s
tlon and cupericence, and pupil ecxpenditurces for sialf Deimiﬂﬁl

vidual school.

v

For the 1975-76 school term, 96 students cxercised the M-to-I
option; two students' requests for M~to~M‘transfers were roejected.
Ae of August 16, 1976, 27 students had transfeived under the M-to-
il prograin, and three requests for such transfers were rejectoed

Ffor the 1976-77 torm.

The school system provides bus transportation for all those
students who live mowe than a mile from their no:nhlorhood school

and ic reiuwbursed by the state. for transportation provided to stu-

dents living over a mile-and-a-half from their neighborhood school.

No trensportatioa is curcently provided to students who exercise
the M-to-M option and attend a school othev than their neighhor-
hood school, nor are M-to-M students reimbursed for expenditures

made for sell-tvanasportation.

S
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highest percentage of hlack teachers generally also have the

- ™ A

Faculty

Out’nf the total number of faculty bositioﬁs in DeKalb Coun-
ty, approximately 15% are held by h'J_ack;vtc:zm’ncrc; in the elementary
schools and 13.6% in the high schools for the 1976-77 school year;
32.4% of the newly hired teachers arvc black in the clementary
schonls, 33.1% in the high schools. To Till a vecant positicn
in a scheol that has fewer than the system-line average of black

teachers, only black appiicants are sent to the school for inter-

The perecentage of black teachers in individual! schools in the
county ranges from 6.9% to 48.3% in the elementaty schools; and

from 9.8% to 25% ivn the bigh schools. Those schools with the

greatest predominanc. of black students. Tor example, the foculty!
at Leslic J. Steele Klewentarvy School is 48.3% black, while its :

student body is 98% black. At Terry Mill Elementary Schaol the

proportion of black teachers is 44.1%, while its student body is |

987% black. Converscly, at Montgomery Elementary, where 12% of

the students are black, only 6.97% of the faculty are black. ;
1
|

Two reasovs were surplied by the Associuate Superintanden

for Commnunity and Staff Relations to explain the higher concen-
tration of black teachers in the more predominantly bhlack schools:
(1) teachews living ncar thosce schools prefer to .teach in a school
near their homes and (2) privcipalsg desire to have more.tcachers
who ave the same race as most of the students so thaot the “students!
have somaone to "relite to". Involuntary transfers are rarely
usced to alter the dicicibution of teachevs in the individual

schools.

-6~



Aitendance Zone Changoes

A nusber of attendance lives changes vere instituted in the

southwest portion of DoKalb County in 1974 and 1975, This sane

area hng experienced an increase in the percentage of black stu-
dents, duc o the influx of black families and the departure of

vhite families from the arca. The gener: 11 pattern of transiticn
is for the black residential avea to procccd 0n a circurference
wihich hos heen cxpanding, yeér to year, from the Atlanta city
limits into DeKalb County. The transitional area has been %oVing
from northwest to southeasi. Accowpanying this transition ﬂas
been an increase in tiw: ratios of black Students in the schools

in this arca. Yor oxample, the area served by Clifton, Mecadow-
view, and Cedar Goove (formesly Bouldererest) elementary schools
has changed from 7.47 black students in 1972 to 507 black studenis

in 1075.

lajor alterations in clementary school zoncs were implaaented

in 1974 and 1975 affecting the avrea covered by the above-mentionad:

schools.  The primarvy factor motivating these chonges was the
closing of the Bou'dercieost school which had been builft on a sita

too small by state standards. The site for & new school (Cedar

Crove) had becen chosen in 1969, before this court's previcus orderv,

and at a time when the population in the entire southwest powtion
of the couniy wos 95% white. There is no claim of impropricty in
the chocing of the Cedor Grove site.

N

The bullding of the now school necessitated boundary line
changes becausesthe Ceder Crove site was localed within the CLif-
ton attendance zone. Prior to the change, boththe Bouldercrest
and Clifron school zones c:-:i;vn.de‘d southwacd to the Clayton and

.

lenvy couni y lines.  The Meadowview school zone formed an imme-

diate circwatevence around that school.  Tn Jonuary 1974, the new
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school zone which would be served by Cedav Grove was announced.

T enconpagsed the predominantly white southern. halves of the

"Bouldercrest and Cliften school woncs, lying below the South River

and Intersetate 285. Most of the vpper half of the old Boulder-
crest zone was added to Meadc.view, except thatvportion inmedi-
ately surrounding Rouldercrest school. The former Clifton zone
\-:-".'.a_s; cutt off ot the Souvih Niver ei.n‘d '\-::',:'1:3 pushed back into atmost

hall of the origina? Meadowvicw zone. Since the now Codar tvove

schiool could not be ready as planned for the fall of 1974, stu-

(a9

dents in the new Cedary Grove district attended the old Bouldoer-
crest scheol for the 1974-75 term, accompanied by the studenis

residing in the area immadiately sucrcunding Bouldercrest.

2

When the zone change was made, Clifton went from 29.07% black

(in June 1974) to 63.47 black (in September 1974); Meadowview went

from 51..8% black to 587% black; Boulde:erest changed from 77 to 147

R

~

black. In the Fall of 1975, the new Cedar Grove Llementary School

was opened, and the arvea iwnediately surrounding the Bouldercrost

school was zoned into the Clifiton zone as ovicinally planned.

Vith this c¢hoave Clifeon's black population incveosed from G7%
&

(as of Junc 1975) to 774 (as of September 1975); Mecadewview changz.

from 627 to 677 black; and Bouldercrest's, now Cedar Grove's,
black population decreased from 147 to 12%. The net «ffect of
the chanens weant that the two older schools would now serve the
predominantly black population in the northern part of the aivea,
a4 the new schwool would servieo the pfedominanﬁly white students

to the south. Tt is dimpossible to determine, however, to 'what

-

CKLenN

&

ted by changes in the racial cowpogition of the residential areas

encoupassed by these school zoaes.,

The high schools in this area wore also subject to zone

changes and substantial ehifts in tholr racial ratios during the

oy

SO

1
A .

i

I

: changes in the racial composition of the schools was affce- |-




yeors 1970 to 1975, Tho arca now served by CGordon, Wolker, and
Cedar Grove high scheols has changed from 227 bla.k students in
1971 to 70% black students in 1975, The buildiﬁg off a new hipgh
school, Cedac Guove, din 1972, was again the majou cause of atten-
dancae zone changes.  ‘The new school was buillt to relieve over-
crowding in Walker and Gordon high schools which formerly ccrved

the aven, end to redace thoe distence traveled fov students in L

south part of the county. Cedst Creove was built on available land

cdjacont o the new elermentacy school, and there is no allce;ation

S g

of impropricty in the lecatrien of this school.

In 1971, the year before Cedar Grove High School opened,
Cordon wvau 457 black snd Wallker was 3.9% black. Columwhis and
Govthwest DeKalb, swrrowading schoolus also affected by the build-
ing of Cedar Grove, each were 2.77 and 4.5% black, respectively.

b 1
r

The ne s Cedar Greove school zone cut ofiff the southern portioas of
the Waliier and Covdon zoaes, consty’cting those zones to the arca

novih of Tntersitate 285.

In 1974, additional zone changes were made alffecting these

high schools. Cordon's southern boundavy was pushad Turther

north to 1-20, and the racially mixed rosidential area remaining

went to Walker. Cedar Grove's zone, which originally extenced
past T-285, was consiricind south of T-285. The Walker zone ab-
sorbed this aren and now completely sceparsted the Cedar Grove
zone from the Corden zone. Cordon's black populatica went from
89% in September 1973 Lo 977% in June 1974, and 97% in Scoptewmber
1974,  Over this some paviod, Uuiker went from 35% to &3Z*a£d
607 block. Cedar Grove's Dlack population remained at 14-167%

during this period.

Au additional zoue change was made for the 1275-76 school
term whereby part of Soulhwest DeXalb's attendance arca (1% black),

vhich had bocome oveverowded, was zoned dinto Cedar Grove, which

~-9..




wag under cepacity.  The avea vezoned was primarily white. At the

Cime of the zone change Colushia (then just under 50% black) was

also vinder capoeity.

The court canpol detewmine, as to these high school boundacy-

Lin. chauges, to what oxtent. shifts in residential paltterns affac-

ted the rote of change in the vwacial compasitions of the schools.

Lec uzﬂ DJ srils 51 o
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To its Junce 1269 order, this cour? held that defedants

"shall take affirmative action to disesizablish all school sepre-

gation and te climinate the effcets of the dual school systen.”
Pires v. Chewvry, No. 11946 (M.D. Ga., June 12, 1969). TFor the
past fow years, the DeXalb schoeol system hias operated an M-to-li

progvam, outlined above, as such an c"erJ"l a1; 1‘JL action. Although
the program techaically violated tho ]‘969 order which prohibited
translers of students outside their respeclive atlbendance zones,
M-to-M transflcr progvons weire given approval by the Supreme Court
in fwann v, Charlotie-Merklenbery Board of Fducation, 402 U.S. 1,
26 (1971):
"An optional majorityv-to-minoxity transior

provision has long been recopnized as a useful part

of (‘vmy deseprepgation plen Provision for ’optional“ :

transfer of those din the majority racial group of a

N ,

particular school to other schools wheve they will be

in the wminovity is an indicpensable remedy for those

situdents willing to trvaunsfer to other schools in

order Lo lessen the impact on them of the . ;":;,11;\:\.;

inposced stipma of segregal ionn.
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The current operation of the DeXalb M-to-M progrvam, however, im-
poscs imperinigsible bLurdons upon those students wishing Lo take
paclt in the propvam, discouraging widescale use of this dascpre-
cation tool. A student wishing an M-to-M tvansfer, for cwample,

faces a substantial amount of uwnnecessary red tape before his

transfer may be effected.  The student must go thyrough the same ;

s

dninietyretive process each yenu, never bocoming a permanent stu-

dent: in the transfcrcee sahocol.

Even greater coastraints are ploced on M-to-M transferdes

and thelr parents in terms of the permissible schools into which

studenis may transfer and the lack of transportation provided to

gob the twansferces to those schools. Defendants justify the

"next voarest school' requirement for M-to-M transfers as prdserv-

i

ing the neighborhood school concept as much as possible. As the

Supreme Court stared in Swomn, supva, "All thiﬁgs being equal,
witl no history of discriwmination, it might well be desiraﬁle to
assipgn pupils to schools nearvest their homes. DBut all things are
not equal in a system that has heen deliberately constructed cad
maintained to enforce raciol segregation.'" 402 U.S. at 28. In

the ii tant case, due to the racial distribution in DeKalb Coudiy,

the next neawdst school limitation may compel a student to trans-

fer to a school whose racial compogition is only mar:inally dif-
ferent frowm his neigh vhood school, a difference perhups not:

vorth the transier.

Defendants have olfered to alter the present program by we-

quiring that « student nay transfer only to the next nearest sclaol

¥

wherse hig cace comprolses ne more than 157% of the strdent boedy.
Nefendsnis contend that this will accommodate the prefoereuces of
miny oi the nanod movimt-plaintilfs Lo tsinaler to the more pre-

dominantly white aschools.  However, this crue Limitation will

inhibit students who desive to attend o school where their race

inodin the mincority, Lul which is also close to their howmes.



The purpose of the current 407 requircement, aud presumably

1

the proposcd 157 Figure, is actually to prevent those scheols fron
"tipping', or rapidly beceming predominantly black schools.  De-
feadants bave cited no authord L] nor can this court find any sup-
port, for the use off such limitations in an M-to-M program to

retard any change in the racial composition of a school in this

poower . 3 feod, the dmplicaiion I'a;(::;n Swann Ls that vewy feow

restricitions should be imposced uvpen a student desiring to partici-

pate in an M-to-il twensfloer: "In onder to be efficctive ... space

nust Be made availeble in the cnuM o whuh he desirves ©

402 U.S. 26-27 (emphasis added). Currently, a student may trans-
fer only to a aquslifying school where space is available, and is
given no priority over othor studeniis. The cffect may olten be

’i_)

to preclude a child frowm attendinpy his transferee school the fol-

vy

Yowing year 7% epacoe in thar school beeomes unavailable.  Tho

"

LU Civeuii hag held, howe.er, thoet under M-to-11 prograwms, "a

transiceree is to be given priority for space.' Singleton v. Jocok-

son Municipal Sephvate School District, 426 F.2d 1364, 1309 (5th

Cir. 1970).  Sce Lee v, Macon Couniy Board of Lducation, M. 70-

250 (M.p. Ala., Aug. 27, 1976), slip opinion at 26.

The clfectivencss of an M-to-M program is also dependoni upon

the provision of frece transporiation. Swann v. Board of Ediica-

tion, A02 U.S5. 26-27; Unitced Stal

e v, Greenwood Municipal Sepa-

rate School District, 460 F.2d 1205 (1972). The.lack of trauns-

porltation for tranuicrces under the present DeXalb plan forces

the studenis and "thair parvents to shoulder tbhe burden of elimi-

noting these vestipes of scgrogated schools,' United States v.
: L hAES
Crecuwood, supwa, 4C0 17, 2d at 1207 , and, in fact, makes it impos-

.

sible for some siudents to participoate in the prosran.

~12-




Defendants complain that 31. the next vearest school rule is
climinated, and [.ce trinsportation is required, the school s;/':;h
will be foeed with o unreasonable and uln_f:"(s:wfi.blc task of trans-
porting sclect students to dilfcrent schools all across the coun-

.

ty. Pefore it is known how m: m, students will participata in a

revised M-to-M program, however, such fears are purely speculatic..

Defendants also raise a m‘n.m’r.le. ohjection to any revicioons
wde by this court in the volt wt‘arﬂy--e tablished M-to-M progran.
cfendants wmaintain that they have complied with the specifiic

mandates of this court's 1969 order and are now operating a uni-

tory school system. Thercfore, the court is without power, defeu-

dani:s arpuc, to make any changes in the school program which ac-

conplishes the intentions of the previous order. Pasadenra City
Board of Kduantion v. Spangler, supra, 440 U.S.L.W. at S117.
Powever, i court has nover nade any finding that defendants
ave opecalting a unitany system, and finds inste=d that the rogu-
lations fmposed under thae M-to-M program perpetuate Lhc vestiges

of a dual systeon

Defendants also rely upen the Equal Educational Opportonity

Act of 1974, 20 U.S.C. §§ 1701, ct seq., to block the above-men-

tioned o' mges in their M-to-M program. The Act, which emphasizes)

that: "the neighborhood is the appropriate basis for determining
public scheool assigmuments,' 20 U.8.C. § 1701(b), also states that
"No court ... shall ... order the implementation
of a plan that would require the transportation of any
student o a school other than the school closest or
next closesit to his place of residence which provides

the aporopriate prade level and type of education for

such atudent .

1

The Act aloo makes clear, howover, that its provisiens are 'not

irtended to wodidy or diminish the authority of the courts of’ the
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United States to cenforco fully the Cifth ond fourteonth swendients

to the Constitution of the United Staces." 20 U.S.C. § 1702(h). |

this court, Uhwevefore, retains its cquitable powers to remedy past

Y
-
ey

weongs, the scope of which "is broad, fTor breadth and Llexibility

A\ '

arce ivherent in equitable remedics. Swrnn, supra, 402 U.S. at 15H.
T ‘ i
In analyzing the impact off the Educaticnal Act_upon the court's |

cavitable poecers, the First Ciucuit oiat

530 ¥.2d 401, 412-13 (lst Cir. 1978), S | |

"By explicitly leaving the district court the

i

power to determine the adaguacy of r:imadices, the

SRR

Aot necessorily does not: restuict the breadth of

discrcetion of that court to determine what scope

.

of rewmedy is constitutionally required. Thus the

Act monifests its purpose uvot to limit judicial

power but to guide and chanuel its exercice. Tn a ,
scnne 1t dis a statutory 'less rvestriciive means'
guideline, endeavoring to ensuve that substantial :

conpulsory transportation be used as a last xmoesert. ,

Tt should be noted that the revisions of the M-to-M rogiram
coniemplated by this court do not involve a progrem of forced

busineg, a rernedy which the Act secks to discourage, but a progvoam o
[ J . $a 2 1 ] i

which will provide trauspovtation for those students who vol-miteoc

to transfew to a school i which their race is in the minority. ;

So long as the school system operates its M-to-U program, this

Cinds that travsporvtation and other reviegions are consiitu-

tionally requived so that the program will provide cqual cduca-

tional coportunitics while helping to eliminate the vestiges of

a Jdual school eyoteom in Dekalb County, of . Movpan v. Herrigan,

supra, 530 L 2d ot 413,
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Singlet
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court

cefondonts have more than complied with this

court

yility of

Sinpgleton,
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Th court held din its 1969 order that

"Race or color shall ot he a factov in U

hiring, assigument, rceassignmenl, prouwolicn, domo-

tion, or dismicsal of tecachecs and other plOf'”“

sional stall wembers, inecluding studens teachers,

cseept that ruce iy be taken into account for the

purpose of coiuioorvacting or correcting the effect

of the ated assignment of faculty and staff

Y Yyt
seoua

in the old dual system." (Slip opinion at 7.)

accordiagly vequived that "[wlherever poss

assigned so that more

> (white or Negio) shall be

o &

on

Nouever, the court also wmandated thaoi the

"County Board shall establish as an objective

that the pattern of teacher assignrent to any par-

ticular schonl noi be identifiable as taillored for

a heavy concenivaiion o

school .... [and] shall take siteps to assign

sign teachers and other proflessicnal staff

menbers to eliminate the effccts of the dual systewm.

(Slip opinien at 8.)

finds thai the defoendants

-

ilize reassis .anL of teachers to reduce the racial

faculty ia accovdunce wilh the stondard sct

won v, Joackson Honicioal Sopavare School Districr,

the Court off Avpo als for the Fifth Circuit

in order Lo rveduce racinl idoutifixmility of

should Le sosioned oo hat the ratic of blnﬁk o white
in ococh cehool s "sobatantially (:11(:‘ same' s szlv(ﬁfl ratio
[ ! R PR i , RS ) ¢ -

ible,
than one teacher of the miix
the desepregated faculty." Id.

|
i
explicit requivae |
t

cither Negro or white pupils

have not: taken adequate steps
q I

a faculty, stafl

tcachers

Ceoschers:

writy i

identi-
out in
supra.

held that

chrough-



Delendants asle that the court cowmpave the facts in the insvaot

case with Fllis v. Board of ]"nbhv Tnstruction of Oraagce County,

L TP S S O N Y a—- PO

423 1.2 202, 205 (Hth Cirx. 1970), where the cdui:t found the school
systen to be dn compliance with Siogleron, despiie the existence
o racial rotios in individual schools twelve peicentage poinks
higher than the wacial ratio of the entive scheol system. Uhile

N N » . [ | - 1 - e, R, ,,,;\,, . L PP PR A .. [ K .
the court do aware ol #he problems inhovent o vequiring (hatl tho

teachers 2t any school be maintained at an O};aci: abitracy waclal

ratio, United Staies v. Wilcew Count v Boar d of Tdueatio., 494 I

24 575 (5ih Civ. 1974), the current 40-48% of black i;e;:c:l':,c.\.ré% in
some of the more predominantly black elementary schools does not

even “approximate' the 157 system-wide ratio. Seo Carier v. West

Feliciana Purish School Board, 432 ¥.2d 875, 876 (5th Cir. 'J‘("’ )) .

v e s <8+ . R A

A significant reason for the wide disparity in rhe raci.

ratios amongstt cchoels in DeKalb County is the reliance on tho.

roplacemenl process, and the avoidance of' reassigneents Lo ovan

i

r~

out: the dintribution of faculty. The court finds that this : ysten

aoply with the Sinpleton standacd, nor with this couct's
1969 order which voquived reassignmant of ieachers to elimionte
the effects of the dual school system. Accordingly, reassigruoent
ofl teachers must be ubilizod to make thc‘racial‘,ratio of tho

faculty in dudividusl schools truly substontially similar to the

system-tride ratio, Teoc v. Macon County ])_Q}ru of Fducation, stpra,

ship opinion at 23.

Attendonce Zona Chanpoes

i

In dis previous order, this court held that

t

"[T]o rhe exten: censistent with the proper

opewation ol the nysicn, the County will, in

Locating end designing vew ochools, in expoeding

i
2

coleting Tacilitios and in consolidating schools
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do so with the objective of ecrndicating o

ea

O] -
LK \r_)(,l

-

tion and pevpetuatiog desegregation.”

Plaintiffs contend, bewever, thvough a repovt prepored for the

court by the Departiment of Health, Fducation and Welfare, that

the "DeKalb County School System, in its response to racial tron-

ftion, drpoved Lis rosponsibility to affirnmoatively evadicoate
seorepation and perpetinate desegregation.'  HEW Repori, ab 11.
Specificelly, plaintifls avgue that the scheol zone changas mole

by defendants have resulted in racially identifiable scheols.

Defendants counter by stating that the increasing nuuberc of

racially identifizble schools in the southwest section of DoKalb

Comty has been cavsed not by the zone changes implevented by the

board, but by ihe natural populatiian rr“r‘1itun which has ocenrrad:

.

in the residentcial scetions of that area. Defendavts further

avnun thar hoving Duplomeniced the 1909 descpregation order, they

canmoi be beld vesponsible fov residentiol patterns thet have

1

doveloped since that order. Dofeundints rely upon arn,  supTa
k | A 4

vherein the court stated

Yedihor school authoyiting nor district
courts ave consiitubionally wequired to make
yearv-hy-year adjusinents of the raecial composi-
tion of student bodies since the affirmative duty
to derepvegate has been mccbmplu shed - and r&t'dl
discrimination through official action is elimi-
nated from the system.  This does not mean that
federal courts ave without power to deal with
Fuirure probylena; but in the absence of a. showing
that cither the scheol anchorities ér‘some other

crency of the state has delibercately attempted to
i< or altev domociashic pattemns to alfect: the

itarerial MO IRISIH ition of the schooly Turt

17~




vention by a district court should not: be necos-

sary, "

Defendants also point to the recent: casce of Pasadena Loarnd of Rd

11
cation v. Spanpler, 44 U.S.1L.W. 5114 (Juﬁe 29, 1976), which in-
volved the subsequent interprelation of a desegregation plan ent-
ervaed byAa district court in 1970, The covrt-approved plan -
qitired that no school have a ma jb'vy:i...tty of minovity studeuts. With-
in two years of the cntry of the order, changes in the resid atial |
patitoins in the arca causaed some schools to have a black e@rollu
ment in excess of 50%. The Supreme Couri found that althouéh ihe
school systenm had not vel achieved the‘uﬁitary syastem conternplaind
by the above-quoted language from Swann, |

o ' Thiat does not undercut the force of

tha principle underlying the quoted languagé from

Geann.  In this case the District Court approved a

plan desigoed to ohtain rocial neulrality in the

attendonce of students ot Pasadrena's publice schools.

Mo one disputes that ithe initial implenentation of

this plan acconplished that objective. That heing

the case, the Diginiot Court was not entitled tﬁ

require the School District to rearrvange the atten-

dance zones each year so as to ensurce that the

racial mix desired by the couft was maintained in

2

perpeiuity.'  ¥d. at 5117.

Tn Pasadena, once the initial desegregatcion order had been inmple-
Leinettietiel 5 L

wented, changes in vwesideutial patterns and resulting shifts in

% - :
iine racial wmakeup off schools were unaflfected by iy actions talen

]

by scheol officinls, beesvse no official action was taken. Tt idis
For this reason that the distvict court in Pasedenn was forbidden

T

from ovdering school officials to restructure attendance lines.
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Nifferent considerations are relevant, however, when shifts
in residential patierns are accompanied by alterations in alien-
dance Jines made by school ofificials.  The Supreme Court has held
that

ek ok [Alny oticeapt by state or local ofifi-
cials to carve oul a new school district from an
cxiating dix i::j.j:i_cz!‘: that s in the process ol Gis-
a dual school system '.ausic he judged
according to vhethoer it hinders ow furtboers the
process of scheool desegregation. Tf the proposal
would impede the dismantling of a dual system,
then a distvict couri, in the cxercise of its
rewedial discretion may cenjoin it from being car-
ried out.'" United States v. Scotland Meck Board

off Wlucoiion, 407 U.S. 484, 489 (1871), quoting

O'f: ] 1«T)Uo

V. Cownes a, 407 U.S. 451, 460

Tn the instant case new bouvndary lines weve dvavn with the build-
ing of Cedar Grove clowoentary and high schools. AL the sae . timoe,
schools in thait arca cexperienced substantial chores in their

racial coxpositicn. This court must look to whether such boundary-

line changes had the offect of impeding desegregation in thesae
schoola. O couise, such inquivy cannot ignore the racial t -

sittion cccuriiug in Lhig arca apart from any zoae changes.

The court wmust pavsue this examination despite its finding

that boundary-line chonees were made for the wmost part bo accomno-

4

date the pew ochools widich bad been bhuill Co welicve overcronding.

p—

Tn determining whotheo a school bonud's action is permissible,
covii g have "focvsad vpon the effect--not the purpose or wmotliva-
tion'" of such acticn ca the dismontling of a dual system. '"The

cxisitence of o permiseilble purpose caonnot sustain an action that

9=
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"

g

has an dvpermissible effeer”

V. ('mm(‘ﬂ o{' ]”1.}0'1’

407 U.S. at 462. _ C

Tu applylng this test to the facts as found by the couct, it

is apparcnt that the redvawing of elementary school lines in scuth-

vest Delalb had come elfect upon the perpelustion of a dual sysiom
in the county. Cver the cource of one suvmmnr, CH Tton vont foom
307 to 637 black. Surely the influx of black fomilice end depav-

tuire of white fanmilics cecounted Tov some of the increaca. Pub

the redrawing of attendance lines along 1-285 and the
12000 have conbributoed somevhat to this dramatic increase. Addi-

tionally, it must be said that the total effect of the hm cntal

boundary lines drawn o accommodate these three c¢f cmentary schools

vig o encure that one predominantly white schocl, Cedar Growve,

vould rewain predosinontly white for a nunber of years.

FIS RN I

Altloush the school board's actious may have hod these ef-
foets, dts zoniug decizion wust alco be scrutinizaed in the contert
off the circumstonces oxisting at the time and the feasibility ~nd
practicality of avatleble alternatives., Tor LU is only the awnil-
ability of moure promic ﬂnv COUFHeS of action to dismuntle a cdual

sysier that "places a beavy burden upon the board to explain iis

prefereree for an eoppavently less eflfective method." 'Green v,

(()”;‘i

291 U.S. 430, 439 (1967), Uright v. Councll

of Yeporin, supra, 407 U.S. at 467,

At the time these attendasnce zone chinges were made, tha
' P
Cedar Grove site had olieady been chosen, and the cholce was made,

4.

at a time when @ho vacial cowposition of the arveca was alwost con-

pletely wivite., As 6 developoed, it was the Tocation of this noew

.

.

school, aecempanicd by o ULransition in fhe residential patleins

in the cvea, which bhad the ceifectr of perpeltuating a dual cystenm,

3
bocatsa the reheol gite dictoted to a roo axbent the placeiont

of the new attendanes Tines.  Yhe propriety of the sclection of
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kven so, plaintifls, supported by HEV, contend thal, given

the fLocation of the Cedar CGrove Elenentary Schoeol, at tendancae

Lines conld have been divawn din such a way as not to acceniurte thoe

racial identifiability of the schools. . HUW's report suggests tha
since blacks recide primesily nocih of I-255 and the South River,
aod most whites are located to the rsouth‘of those lines, drawing
iy lince vergienlly, Tike come of the original l.Ii.i.l(.:'.'-‘. au
oprosed to the howizontal lines chosen by itha defendants, wvonld
have crented more racially balanced zones. Hewever, HEU's weport
fails to consider the exact location of familics south of 1285
and the South River. Tor with the exception of tho p‘f.‘cdom?,u:ﬂtly

black Counly Line comuvunil just north of llenry County, mo: of
b 3

ine poprlotion clusters towands the centoer of this arca. The dving-

of vertical 1iues wvorid thus have had little offect upon the
I

racial wokeup of the school. In fact, because of the resideniial

Ve

1

A

patiewas iu southuest Denlb T 1973-74, and because of the
location of teadowvicw, Clifton and Cedar Grove within thosce palb-
tens, only the deacing of extresaly gercyinandered lines would
have vesulted in ore racially balinced sclicols. Sm,mh goerrymond-
cving would have created lorge travel distances for students ond
vould have been genesally dmpractical.  In light of the ciwvcua-
stances exisiing at the time these zone changes were made, it

cannol be said that such changes were cons ulJondHy imperiais-

sible.

The sepe is larpely true wiith rvespect to changes in high
school aitendance zones. The location of the Cedar Grove Iigh
School mindoted to a certaoin depres the establishment: of a pre-

#
r

dominant:ly white sehiool. })cccm:xé of the racial cowposition of the
population survovn:dling Cednr Grove, and two predoninantly black

schools, because of the vesidential tronsitions occurring in that
prea. the alternative of vorCical boundary lines, sugsested by

HELN, was vituadly dmposcible hecause Cedav Grove iipgh School ig

-!~'.:~::'1 !'t;:;:'!'»l | T

2.




Plaintifls aud IEV, however, also cowplain about certain

changes that were made the Codar Grove school had opennd

and the a-ca had been rezoned accovdingly.  As €6 these chenges,
1

there appoeac to have beon altevnatives 3o anong them, to make no

change at 2ll--and defiendants have not adequately met the heavy

der, voaihor thoo Duelhor, desegregation,  Specifically, +

chongos in 1974 which conasiricted Cordon to the area norih of T-70

and noved Codar Grove's novithiorn bosndary to I-285, wi

in betweon going to Walkerw, had the elfects of (1) incieasiite
Gordon's already predominantly black population, (

17

the Cedar Grove area from the peth of residential transition,

vith Ualker scrving os a buffer zone, and (3) helping Walker to

tip over to a predominantly black school. Defendants ju

o

L.

‘et

%}

Cedar CGrove boundary change by d wunﬁtruting that 35 out of 43

hite. Yet, defendants could clearly see thair this area vezoned
from Cedar Grove to Walker was in the dirvecit path of residenilal
toasiiclon and wag becoming increasingly black. Defendants have

. . i

offered no funther justifications Lor theivr zone changes.

Another contested boundary live chauge occurred in 1975
when parvt of Soutlurest DeKalb's attendance area was zoo-d into
Caednr Grove to relieve overcrowding in Scuthwest DeKalu. The
wonte change split a subdivision down the middle and created trav

cling distances of up o five-ond-a-half miles for some of the

rezoned childven.  NEY points out that, like Cedar Grave, ColzfAJu

vas also under copacity and a lavgely white arcen betweon I-20,
Condier Road and 1-2385 covld have beoen wezoved from Southwest

) P
[BEAR R

Detalb into Cotumbina.  Such a ¢ ¢ -would have impeded Columbhin

.
ts

teansiition towards becoming anethew predominantly black school

~

in addition, he wasiviua travel distance For a rezoned chil

vould Lo only two-and-a-hel miles.  Thevelove, in an attempti to

~dow of explaining the alternatives chosen which tended to hin-

Cy the

students removed from Cedar Grove as a result of the rezmoning were

o




C g

relieve overcrowding in one school, defendants fajled to choose

T

regation,

There ave two problems

cnavailable alternaizive which would have also furthered dusag-

1

with a finding by this court that the

cbove boundary changes had the cffect of hindexing the process

of desegresation within the

this scction of the county,

meaning of Wrisht, supra. First

b

1

beceeuse of the rapid residential transition ocecurring throughiout

and affceting the racial ratios of

schools in which no zone changes have been made, it is imposgsible

to determine whether the zone changes in question actually accel-

erated the transition at one extreme, or vhether they had little

el fect on the process of desepregation which was in fact impeded

by a natural process of residential trancition.

Toin is that cven weso thoe

The sccond prob-

court to find the former to be trun and

cerelude thai thecefore the boundary changes were impermissible,

an injumetion agoinst theis

be mesuingless.

i

ivposition at this point in time voeould:

The percentage of blacks in this arca has in-

creased dranatically and, as the HEY veport admits,

"Becausa of this concontration of black

studenlis, we belicve

congideracion of remodies

would hsave to look beyond weve alteration of

school zone lines in

Reporii, at 11,

the aveqa schools.'" HEW

Uhotever indeterminable efificet the aforementioned zone changesn

have had on the process of

DeKalb County, the sctions

changes do not justify the

Levond the olicroiion off schiool zone . lines.

o ensore,

purchase of nany new scheol

oif Tucihering as opposed o bindering deseprezation.

however, that any future zone changes as well as the

descgregaizion in this portion of

of the defendants in making thesc
ordering off a rewedy which would go
Tha court does wish
cites are made so as to have the cifoech

Accordingly,




a biracial committece will be esteblished which will, as pari: of
its functions, approve such zone changes and school site purchrscs

Sinegleton v. Jacksen Uunicipal Sepovate School District, supra,

426 ¥.2d at 1370; kllis v. Vosud of Pubiie Tnstruction, 423 ¥.2d

203, 207, n. 4 (Hth Cie. 1970).

ORDTR

For the foregoing recasons, the courc herchby ORDERS that:

~

(1) The M-to-M program be modified so that any studang may
transfer from a scheol where his race is in the majority to any
other school within the couunty in which his race is in the minon-

ity. Space must be made available in the rcceiving schools for

transferces who shall be given priority for space over othar now

studenize, but in no instance shall a transferee displace a student

previously corolled in the receiving school.
(2) Such M-to-M transfers shall be effected by as cimple an

FXORERN

feni

vide M-to-M transfer forms at the student's neighborhoeed school.
he ctudent's parent or guavdian must, under usual C"'chumst;z;\cos,
corplete the form on or before May 1 of the school year precoding
the school year for which the student desires to osarticipate in
the M-to-M program. The school system shall provide the student
with a copy of the form which shall be prescesied to the receiving
school by the student on the ennual repgistration '.day.

(3)  The school sysiem shall publicize the M-to-M transfer

Y -

procedure by paid adverticoments in local ncwspapers; news rcelea-

scs o all medis; brochures aveilable at each school; and nobicoes

placed in school newsletters aud newspapervs no later than Mairch

15 of cach yeor.  Such poblicity shall be followed by notices sont

to cach parent or prardisn no laiew than Maceh 31 ol cach year.

(/1) Any stodont nay erxercise o majority-to-wminorily trans-

For once durine the astdoat s olemenlevy coveer ond once during

strative procedure as possible. The school system will pro-
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the sceondary scheol carecr. Once a transfer :i.:-; clfifected, the
transferce need not reapply for the twansfer cach yeaw. T{ the

student's race becowmrs a majority in the reccelving school, Le may
(a) renain at the receiving school; (b) reiurn to his neighborhoond
school; or (e¢) transfer to anothoer school in \;~;f::1'.ch his race doos
not comprise move than a majority of the student body.
(5) ‘Iwsospoctation shall bhe provided at the expensce off the
1

schiool syst(;-.n.t to any it-to M studoni who so vequests and who 1ives

more than one mile from the weceiving school. BDefendants moy scel

modification of this provision of the oxrder if, based on theo pum-

boer of students clecting to exercice M-to-M transfers and the

receiving schools chosen, a workable plan of transportation proves
imposgible.

(6) These changes in the M-to-M program shall be implemented
for tvensfers beginning with the 1977-78 zchool term. Students
wvishing to participate in the program for the remainder of the
1976-77 school temm, may transfer to a school which qualifies
under the provisions of this order a]ld in which there is space

available. Transferces must provide their own transportation for

the bolance of the 1976-77 school torm.

Disitribubion of Faculty

(7) "The ratio o¢f black to \ffllite teachers in each school must
be substentielly similar to the system-wide racial ratio. Dafen-
dants are required to rweassipn teachers with all deliberate speed
so that the racial distcibution of faculty in all schools approxi-
mates the distribuiion o faculty in the entire school f'.'ss.t;:m.

@

iriacial Conmiiticoe

b
(8) A bivzoacial comaittee shall be estoblished which shaoll

overcee Lhe operation of the M-to-M program as modifiicd by this

ovdas.  The cowaitiec's appiuoval must also be secnvred on any pro-

ty
H

poced schivol zone

cen or schoel site pucchasces.  The comaiiitee

i
l
j
|
!
?



suit. The nuwber of mexbers will be detevmined by this

court and shall consist of ne wmore than 20 nor less rhan Cen moen-

bhers.
hlack
wihite

ports

0
)

’
&

a

s

[

'The membership shall be cqually divided between whites and
hi

aind the chaivmanship sholl alternote annvally betweon a

nd a black choirmea. Tthe committec shall make annual ro-

0 the court concerning the functizming of the M-to-I} pro-

viam and any other action teken by the comamitiec on proposed

attendunce zone changes or school purchase sites.

is b day of Novewber, 1976.

T~
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¢ b f el
United States Distreic . Judge
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