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IN THE DISTRICT COURT OF THE UNITED STATES 

FOR THE SOUTHERN DISTRICT OF CALIFORNIA 

CENTRAL DIVISION 

11 

12 GONZALO MENDEZ, et al., ) 

13 Petitioners, ) 

14 vs. ) 

15 WESTMINS1ER SCHOOL DISTRICT OF ) 

16 

17 

18 

19 

20 

ORANGE COUNTY, et al., ) 

Respondents.' ) 

______ ' ___________ 1 

No. 4292-1;1 

PETITIONERS' OPENING BRIl!:j~ 

21 This suit was begun to test the validity and constitutionali-

22 ty of Rules and Regulations under which American children of Me:xican 

23 ancestry are segregated from all others in the public schools. 

24 The petition alleges facts to show that the respondents 

25 have enacted such laws in their respective districts and schools 

26 and prays for a declaration that such Regulations are themselves, and 

27 as applied, unconstitutional and void for injunctive relief, for a 

28 writ of mandate and for such, other and further relief warranted. 

29 Exhibits provided by respondents and introduced during the 

30 trial briefly provided informa.tion as to the schools of th.e several 

31 districts involved, and those to which American-Mexicans, only, are 

32 sent a.nd those where all other pupils attend.' 
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1 The Court has jurisdiction of this action under the Judicial 

2 Code (28 U. S. C. A. Sec. 43, subdivision 14) which reads: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

"Suits to redress deprivation of civil rights. 

Fourteenth. Of all suits at law or in"equity authorized 

by law tobe brought by any person to redress the depriv­

ation, under color of any law, statute, ordinance, 

regulation, custom, or usage, of any State, of any 

right, privilege, or iw~unity, secured by the Constitu­

tion of the United States, or of any right secured by an 

law of the United States providing for equal rights of 

citizens of the United States, or of all persons within 

the jurisdiction of the United States. (R. S. I 563, 

par. 12~ I 629, par. 16;)0 

15 O:uESTIONS SUGGESTED BY THE COURT 

16 At the close of the trial the Court very clearly indicated 

17 certain questions to be briefed, the first question being: 

18 "First, the question of jurisdiction. 

19 I consider that to be a crucial question in 

20 the case, and I want to state it now so that 

21 there will be no misunderstanding about it. 

22 Has the Federal Court, the Federal District 

23 Court, jurisdiction of this case under the 

24 record as it exists at this time? That will 

25 involve, I think, a discussion as to.whether 

26 or not education is not essentially a State 

27 matter." 

28 (R. Tr. p. .704"'1) 

29 

30 

31 

32 
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1 It is believed that no doubt can exist that this question 

2 must be answered in the affirmative. In fact the Supreme Court of 

3 California and the Supreme Court of the United States have each 

4 decided that in California education is definitely a State matter, 

5 but in Hamilton University of California, 293 U. S. 245,.79 L. ed. 

6 343, the United States Supreme Court definitely answered the above 

7 question in toto. 

8 The opinion shows that the University of California is a 

9 state institution created by al!- act whose purpose was declared to 

10 be educationa~; that by the Morrill Act, "called the organic,act" 

11 it is provided any resident of california, of the age of fourteen 

12 (14) years or upwards, of approved moral character, shall have the 

13 right to enter himself in the University; and that said act l!Ia.kes 

14 provisicn for several colleges and for state funds to support the 

15 institution. This decision holds: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

. 32 

1. That the phrase "statute of any staten as used 

in Section 237 (a) of the Judicial Code, providing that the 

final judgment or decree in any suit in the highest court 

of the State in which a decision in the suit can be had, 

where is drawn in question "the validity of any statute 

of any state, n on the repugnancy to the constitution of the 

United States, may be reviewed by the United States SupreE 

Court, is not limited to acts of the state legislatures, 

but is used to include every act legislative in character 

to which the State gives sanction. 

2. That a Federal ~estion was presented by a conten­

tion that an order of the State Board of. Regents of the 

State of California qy making an order compelling all 

students to receive military training was repugnant to 

the privileges and immunities clause and the due process 

clause of the 14th amendment. 

3. That the privilege· of attending the University 

does not come from a Federal source, and the onlY,immunity 

claimed by the students "is freedom from the order prescribing 

- 3 -



1 

2 

3 
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5 

6 

7 

military training, and that alleged immunity is not disting­

uishable from the "liberty" of which they claimed to have 

been deprived. 

4. That such order of the Board of Regents was not 

repugnant to the due process clause, and, therefore, its 

enforcement did not violate the privileges and immunities 

,clause. 

8 Thus it was held in the first instance that the petition 

9 might have merit, am that.it presented a Federal question even 

10 though the right to attend a state educational institution was a 

11 right arising from the state citizenship and not from Federal. citizen-

12 ship. 

13 In the instant case the petitioners do not claim that the 

14 rights of the children to attend the public schools, which right is 

15 undoubtedly created by the state constitution and laws, has been 

16 viOlated. However, they claim that their right to the equal proteo-

17 tion of the State's laws has been infringed by discriminatively 

18 arbitrary and unreasonable segregation rules; and that such rules 

19 are'repugnant to their right to the privilege of attending the 

20 schools in their distriot without regard to such descriminatory 

21 rules, and the immunity which they assert is to be free, as other 

22 ohildren not Mexicans are, from regulations based upon no other groun 

23 than race ancestry, which privilege and immunity are both within 

24 the fourteenth amendment equal protection of the laws clause. 

25 It seems that the Hamilton decision alone forecloses any 

26 doubt that a Federal question has been presented or that this Oourt 

27 has jurisdiction ina matter involving a state educational institu-

28 t ion or system. 

29 However, the case which the Oourt pointed out during the 

30 trial reaches the same conclusions, although it does not refer to 

31 the, deciSion just discussed. 

, 32 In Kerr v. Enoch Pratt Free Library, etc., 149 F. (2d) 212, 
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1 the petitioner was a Negress and complained tba. t she was barred from 

2 receiving a library training course by an order of the Board of 

3 Trustees of the Library. The grounds relied upon were the same as 

4 in the instant case. It WaS held: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

1. That although this Board was appointed independently 

of the city of Baltimore, and wa~ self-perpetuating, since 

the city had supplied and was supplying the greater part 

of the funds to support it and otherwise exercised a public 

function in the matter of its direction, control and main­

tenance, the Library was not a private corporation but was 

a State instrumentality. 

2. That the maintenance of a public library is a 

well-recognized proper function of the State. 

3. That the petition presented a Federal question 

which gave the District Court full jurisdiction to hear 

and determine the questions involved. 

4. That the order of the ~oard of Trustees was 

State action, and that the petitioner's averments as to 

the arbitrary and unreasonable discrimination, based upon 

racial classification, had been sustained. 

22 It is believed that these two cases dispose of the Court's 

23 first question favora.blyto the petitioners herein. 

24 

25 

26 

27 

28 

29 

RASIA1 StGREGATION HAVING BEEN CONCLUSIVELY PROVED 

AND EXPUSS];.Y AmUTTEl>, THE BUaDEN WAS ON RESPOND_ S 

TO SHOW THAT SUCH SEGUGATION WAS NOT IN VIOI,.ATION 

OF CONSTlTUTIOW"IWIBITIONS. 

First, petitioners contend that when it was made to appear 

30 that by action of state agencies a.ll Mexican pupils were assigned 

31 to certain schools and all others to certain other schools, a 

32 prima facie case was made out. This situation at dnce and as 
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1 res ipsa loquitur bespeaks racial discrimination, and it becomes 

2 the responsibility of those who created it to show affirmatively, 

3 as they have pleaded affirmatively, that circumstances, conditions 

4 and facts existlhich reasonably and justly warrant the action which 

5 has ,been taken. 

6 The respondents are peculiarly qualified to produce such 

7 proof, if it exists: they know, and no one else can, the reason,s 

8 ,upon which they have been actuated, and the facts which, to them, 

9 sufficed to sustain such reasons; they have or should have essen-

10 tial records, among others -- health records, student ability test 

11 records, student conduct records and student scholarship records. 

12 The teachers who have first hand knowledge of vital matters are 

13 their employees and agents: the whole res bas been and is under 

14 their exclusive control. By analogy the principle res ipsa loquitur 

15 is applicable. Every element thereof is fully present, under which 

16 it is settled law that a prima facie case is established. 

17 Note. In a recent book, Ohain on \IRes Ipsa Loquitur,n 

18 it is shown conclusively that the term "prima facie 

19 case" implies that the burden is on the defendant 

20 to explain and overcome, or at least meet the plaintiff 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

case. Among the hundreds of cases cited are Gleeson 

v. Virginia Midland Ry., 140 U. S. 435, 35 L. ed. 458; 

Oincinnati etc •. Ry. v. South Fork Ooal 00., 139 Fed. 

528, 1 L.R.A. (NS) 533 and other U. S. and Federal 

decisions. Also Judson v. Giant Powder 00., 1070al. 

549, 29 L.R.A. 718, 48 A..B.R. 146: Michenor v. Hutton 

203 Oal. 604, 59 L.R.A. 480; John v. McGinniss 00., 

37 C.A. (2d) 17~; Ky. v. Oaldwell, 39 O.A. (2d) 698, 

and other Oal ifor Ilia cases. 

As a matter of common sense the situation places the burden 

31 on the respondents~ Over and over again in the transcript we find 

32 Mexican'parents asking school authorities just why their children 
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1 are treated differently than those of other Americans. 'l'hat was a 

2 fair question. It cannot be denied that they had a right to ask 

3 it. Not once did they receive an explanation or an answer which 

4 was not an insult to their intelligence, their race and to them 

5 personally. They were told that Mexican children are dirty; that the 

6 dc not take baths; that they do not speak English; that they are 

7 inferior to Portuguese and Japs and Negroes; that they do not have 

8 the mental ability of the "white children,1I and other similar 

9 statements. 

10 These parents knew that as applied to their own children 

11 these reasons were fictitious, trumped up and false. Their children 

12 were not dirty; they did speak English; nearly all of them spoke 

13 it "perfectly;" they had proved their ability in schools of other 

14 districts or in those where they lived. 

15 These parents still have a right to believe that they and 

16 their children have been grossly abused, and that their constitutional 

17 rights are being violated without any semblance of reason or justice, 

18 because the respondents have failed to meet the prima f~cie showing 

19 and inferences arising from actwal racial segregation. 

20 We have found no case which decides this question for or 

21 against ~etitioners' contentions, but the foregoing considerations 

22 are persuasive, and it is almost a universal rule that affirmative 

23 defenses must be proved, especially where the facts, as in this case 

24 are peculiarly within tae knowledge cf the defendant. ('10 Cal. Jur. 

25 pp. 786 et seq. Cal. C.C.P. Sec. 1981.) 

26 Hence, petitioners contend that unless respondents have 

27 produced satisfactory proof that the Regulations and the I!lanner in 

28 which the Boards and their ale~ts have construed and applied them 

29 are not arbitrary, unreasonable and discriminatively unjust, the 

30 judgment should be entered as prayed. 
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THE SECOND QlJES'rION 

In framing the second question the Court said: 

"Secondly, the question, which is perhaps 

factual, that segregation having been proven 

and undoubtedly it has been proven, there is 

no question about that, and there cannot be 

any argument but what there has been segrega­

tion -- whether or not under the evidence that 

segregation has gone to the extent of unjust 

discrimination." (R. Tr. p. 704.) 

The defendants! Answer, in effect, admits the fact of 

segregation of Mexican children 'in the districts involved from 

other children. Reference to Mexican children reads: 

UThat for the efficient instruction of pupils from 

said families, the Westminster School District has 

found it desirable to instruct said pupils atdif­

fererit locations than are provided for the instruction 

of pupils Who are familiar with the English language; 

·That for the purpose and for the benefit of said 

pupils, and to give them instruction in the aforesaid 

subject separate and apart from the English speaking 

pupils, the Board of Trustees of said District have 

determined that it is for the best interests of 

said pupils of Mexican descent and for the best 

interests of the English speaking pupils, that 

said groups be educated separately during the 

period they are in the lew er grades." 

(Answer p. 3.) " , 
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'l'he evidence also overwhelmingly shows such segregation, 

as will be pointed out in discussing the remaining portion of the 

question, to-wit: 

"Whether or not under the evidence that segregation 

has gone to the extent of unjust disorimination." 
, 

In disoussing this question we will confine ourselves to 

evidenoe which indioates the unreasonable, unjust and discriminatory 

basis and grounds for the segregation of Mexican pupils in the 

sohools of the districts involved and the unfair and discriminating 

manner in which the regulations of the Boards have been applied by 

those administering suoh regulations. 

The testimony of the witnesses representing the schools 

but called by petitioners, coming from the souroes adverse to the 

latter IS oause, supplies the strangest type and quali:ty of substan­

tiation of the averments of the petition. 

Early in the tria~, in overruling an objection made by 

Mr. Holden, the Oourt indicated that the attitude of the state, of 

mind of the Superintendent of the Garden Grove Schools, Mr. Kent, 

was important, where he is charged with discriminating against 

20 "oertain people in a oase." (R. Tr. p. 93.) Undoubtedly this 

21 element is a key faotor in the quest for the tru.th of this charge. 

22 Therefore, 'let us begin with the testimony of James L. Kent. 

23 Having admitted that It some Mexioan children ••• have all 

24 of the qualifioations" that are required of theohildren who are 

25 in the Linooln Sohool (where there are no Mexioans), (R. Tr. pp. 127, 

26 128), and having testified that Mrs. Oohoa's child "had to be taken 

27 out of Lincoln because of a social problem," the Oourt asked, "Isn't 

28 that the parental duty, to a,e,where the child goes rather than 

29 school authorities? I mean, except as to distriots?" Mr. Kent 

30 answered, "Our job is to see that we put the Child where he Can get 

31 the best education, and there is more to it than just book learning. 

32 There is an assimilation of social outlook we must give these ohildre .n 
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1 Then the Court asked: 

2 "If Mrs. Ochoa, assuming that she is the legal 

3 guardian of the children, would request that her 

4 child be plaoed together with the other children 

5 where he or she could commingle with those children 

6 and acquire by const~t association attitudes which 

7 we feel are necessary for our children to acquire in 

8 public schools, why wouldn't she be permitted to 

9 do that 1" 

10 (R. Tr. p. 134.) 

11 

12 The foregoing testimony and the statement elsewhere made 

13 by Mr. Kent to the effect that the complete segregation practiced 

14 in his district was ordered for the welfare of the children of 

15 Mexican ancestry demonstrates a mental attitude and a beaurooratic 

16 psychology so unwarranted, unbalanced and arbitrary as to leave no 

17 room for doubt that this sohool administrator was blind to the 

18 rights and duties of parents and in an equal degree entertains , 
19 concepts and exercises powers existing only in his imagination and 

20 Violently in conflict with California School Law as well as State 

21 and Federal constitutional guarantieS. 

22 The parent is the natural and legal guardian of his children. 

23 No law of California has altered this common law oondition. These 

24 American Mexican children are not juvenile delinquents to be taken' 

25 over by the State on the theory that the parents have somehow failed 

26 in the performance of their legal and natural responsibilities. 

27 Yet the concept held by Mr. Kent is that school administra-

28 tors have the right to disr~a~d the expressed desires and demands 

29 of Amerioan-Mexican parents as to their children not being associated 

30 solely wi th others of Mexican ancestry, and that they be educated 

31 in contact with Anglo-Saxons and American pupils generally in the 

32 "democratic schools," as the Court aptly te~ed them. 
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1 powers and responsibilities, and, incidentally, the child's privilege 

2 of looking to his parent s for guidance and hi s immunity from the 

3 control of total strangers who are aliens to it as far as kinship, 

4 natural or legal, is concerned. 

5 

6 Neither the California Constitution nor the 

7 School Law Uphold Respondents' Olaims and 

8 Their Pseudo Self-created Authority. 

9 There is a lawful and constitutional way to manage 'DubHc 

10 schools and to treat any genuine shortcomings of 'Du'Dils of any raoe, 

11 without mocking constitutional guaranties by either sO'Dhisticated 

12 or simple-minded modes of discrimination. 

13 The public schools of the State of California are created 

14 and maintained under the authority and mandate of the State Constitu-

15 tion. (Art. IX, Sections 1 to 15, inclusive.) , Section 1 directs 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

the legislature to "encourage by all suitable means the promotion 

of intellectual, sCientific, moral and agricultural improvement. n 

Under Section 5 of said Act it was held that the opportunity is 

accorded to every child, between the ages of five and twenty-one 

years of age, to reoeive instruction in the public sohools,and that 

this is a vested legal right whioh the parent should enforce. 

(Ward v. Flood, 48 Cal. 36, 51.) 

The School Code, Seotion 3.170, provides that the elementary 

schools of each school district "shall be open for the admission 

of all children between six and twenty-one years of age residing 

in the boundaries of the district." 

Parents and guardians having control of children between the 

ages of eight and sixteen a:/ie required to send suoh children to the 

publio full-time sohool for the full time for whioh suoh sohools 

are maintained in the distriot where the ohildren reside. (Sohool 

Code, Section 1.130.) 

Several sections of the Sohool Code expressly or implicitly 
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1 recognize the parent's authority and responsibility for the childls 

2 welfare. Fcr example, under Section 16483 of the 1l:ducation Code 

3 which ?rovides for physical examinations, "to insure proper care 

4 of the pupils\! , the parent or guardian is authorized to refuse 

5 consent to such examination, and the child is exempted therefrom. 

6 

7 In Section 17261 of the Education Code providing for 

8 "compulsory education of the deaf" provides "nothing .in this 

9 chapter shall be construed as limiting the power of a parent, guar-

10 dian or person standing in loco parentis to determine what 

11 treatment or correction of any physical defect shall be provided 

12 for' a child or the agency to be employed for the purpose." 

13 There is no authority right or sanction by law given to 

14 any School Board or person to segregate children in attendance 

; 15 at Public Schools upon any basis except when expressly authorized 

16 by law, and any such unreasonable segregation is Violation of 

17 their constitutional rights as well as those of their parents.' 

18 In Hardwick v. Board of Education, 54 Cal. APP. 696, it 

19 was held: 

20 ~The courts have the right to look into a public 

21 law or a local ordinance or regulation for the purpose 

22 of determining whether, upon its face, it is 

23 reasonable or in its operation will be unreasonably 

24 burdensome upon the body of citizens to which it may 

25 be applicable, and if it is found to be oppressive 

26 in its effect when put, in cperation Or violative 

27 of any of the fundamental rights of any person or 

28 set of personslP ~ t will and should be nullified by 

29 judicial fiat as unconstitutional and void, notwith-

30 standing that the legislature or the governing board 

31 enacting or adopting such law or ordinance or regula-

32 tioD has passed upon the fa,cts upon which the law or 

- 13-
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3Z 

ordinance or regulation is based and made a determina­

ticn that it is reasonable or that it will not impose 

unreasonabl e burdens upon thos e who come wi thin the pur­

view of its terms •••• 

• • • 

P. 709. 

"In truth, the proposition even extends beyond 

the question of the ultimate effect of danving 

exercises upon minor children. It also involves the 

right of parents to control their own children --

to require them to live up to the teachings and the 

principles which are inculcated in them at home under 

the parental authority and acoording to what the 

parent s themselves may conceive fill be the c aurse 

of conduct in all matters which will the better ani 

more surely subserve the present and future welfare 

of their children. Can it be true that a law which 

vests in others the authority to teach and compel 

children to engage in those acts which their 

parents, upon what they regard as a well-founded 

theory, have conceived that H is not conduoive 

to their personal welfare to adopt and follow, 

have specially and strictly enjoined them not to 

engage in, is a valid enactment? Has the state 

the right to enact a law or confer upon any public 

authori ties a power the effect of which would be 

to alienate in a measure the children from parental 

authority? Mau the parents thus be eliminated in 

any meaSure from consideration in the matter 

of thediscipline and education of their children 

along lines looking to the building up of the 

personal character and the advancement of the 
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personal welfare of the latter? , These ques-' 

tiona, of course, proceed upon the assumption 

that the views of parents affecting the educa­

tion and disciplining of their children are 

reasonable, relate to matters in the rearing ani 

educati,on of their children as to which their 

voice and choice should first be heeded aId 

not offensive to the moral well-being 

of the children or inconsistent with the best 

interests of society; and to answer said 

questions in the affirrrative would be to give 

sanction to a power over home life that might 

result in denying to parents their natural 

as well as their constitutional right to govern 

or control ,within ,the scope of just parental author­

ity, their own progeny. Indeed, it would be 

distinctly revolutionary and possibly subversive 

of that home life so essential to the safety 

and security of society and the government 

which regulates it, the every opposite effect 

of what the pub+ic school system is designed to 

accomplish, to hold that any such overreaching 

power existed in the state or any of its 

agencies. n 

14 (a) 
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It seems from respondents' Answer, above quoted, that the 

mental attitude and bureaurocratic psychology of Mr. Kent also 

pervade the Boards of Education, and that this is the real reason far 

the complete segregation of the American-Mexi can children. 

Prior to a recess in the trial Mr. Kent had always believed 

that Mexioans are not of the white raoe and are an inferior people, 

and he clung to his superiority complex to the last. He repeatedly 

contrasted Mexicans with "white" children. He was first asked, 

nls it not a fact, that you believe that the Mexican is not of the 

white race?" and replied, "I believe he is an American. I don't 

believe he is of the white race." (R. Tr. pp. 119, 120.) He 

17 admitted having written a thesis in which he revealed his investiga-

18 tion of the Mexicans asa race, and claimed that they were not of 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

the white race. After the recess he declared that he believed that 

a Mexican is of the "white" race, and he said, flThat is one of the 

reasons why they are being segregated." (R~ Tr. p. 124.) 

Mr. Kent told the Court that Mexicans are inferior to the 

"white" in matters of personal hygiene, in their ability, in their 

eoonomic outlook, their ctothing and ability to take part in school 

activities. (R. Tr. pp. 121, 122.) Mr. Kent also said that he would I 

not permit a Mexican child to attend sohools set apart for Cauoasi8JllS 

even if the child met all of the qualifioations to attend such a 

sohool otherwise, beoause, ~ ~aid, that "is not fair to him; and 

we haven't done that. • .' to put him in a whole olass of white people 

and to put him there by himself, would not be fair to him or to the 

other ohildren." 

Kent admitted that from an educational standpoint it would be 



1 practicable to transfer suoh a Me~ican pupil, but "because there is 

2 a psychology of the thing" it would not be practicable. (R. Tr. 

3 pp. 128, la9.) This witness throughout his testimony has demonstrate 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

an attitude of racial superiority such as that of Hi tIer combined 

with and productive of the belief that, at least as to Mexican 

inferiors, the State, acting through School Bo.ards and School 'Buperin 

tendents, has the right and duty to determine whether the ohild shoul 

be allowed to exercise its oonstitutional rights to be treated as 

other American ohildrenare and to enjoy the same privileges. 

As said in the Hardwick opinion, supra, of a similar concept, 

"it would be distinctly revclutionary and possibly subversive ••• 

to the safety and security of society and the government which regu­

lates it," because Mr. Kent IS and the respondents' ism, whatever it 

may.be called, is at war with the American idea of equality and the 

democratic ideals declared in the bill of rights. 

The attitude and psychology of the Boards and their 

Superintendents is further revealed by the evasive and sometime dis-. 

sembling charaoter of the latter's testimony. For example, Mr. Kent 

19' testified; 

20 

21 

22 

23 

24 

25 

26 

"Our policy is not as you stated, to send the 

Mexicans to the Hoover School. However, the policy 

does read that for non-English-speaking students and 

students who need help, we have set up the Hoover 

Sohool for the Spanish-speaking students. That is 
, " 

what we are following. " (R. Tr.p. 81.) 

On its face the foregoing is sham. It purports to provide that all 

27 Hnon-English-speaking students" and all "who need help" shall be 

28 

29 

30 

31 

assigned to the Hoover Schoot, but adds that the school is for 

n Spanish-speaking students." 

It is common knowledge, and Mr. Kent elsewhere was foroed 

to admit that other race students need help and have the defects 

32 contemplated, which he said came from "a bilingual handicap." Also, 
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1 Kent admitted that these handicapped children of other races were 

2 assigned to the Anglo-Saxon schools. (R. Tr. pp. 82,) 

3 Mr. Kent insisted that the Mexican children were not sent to 

4 Hoover School merely because of their Mexican ancestry, hav.l. ng first 

5 admitted that many Mexican pupils spoke English and had no "linguis-

6 tic difficulties,lI (R. Tr. p. 84,) When pressed for reasons as to 

7 why such children were kept in the Hoover School, Mr. Kent answered, 

8 IIBecause of their location as to the Hoover School, n and that it 

9 would be IIsilly to transport them to any other school." That this 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

answer is sham, or, that there was arbitrary discrimination is shown 

by the facts, established 'by undisputed testimony of parents, that 

non-Mexican children also lived closer to the Hoover School than to 

the school to which they were sent, and that several of the witnesses 

lived closer tc Lincoln School than to the Hoover. 

Another reaSon was that the Mexicans must be "taught manners" 

and II cleanliness. U (R. Tr. p. 85.) However, Mr. Kent admitted that 

the same defects in "white children" had required that special , 
classes be provided at Lincoln School as were maintained at Hoover 

to remedy this. (R. Tr. p. 86.) 

Another reason given was "mannerisms, dress and ability to 

get along with people," This one is too obviously trivial to discuss 
, 

22 However, he admitted that other race students required training in 

23 

24 

25 

26 

27 

28 

29 

30 

31 

these matters which was given to them elsewhere. (R. Tr. p. 87.) 

The next reason aSSigned waS "Americanization" for which a 

special program was supplied, (R. Tr. p. 87.) Mr. Kent admitted 

that no tests were gi.ven to find out whether Mexican pupils were 

defective as to Americaniz~~ion, and that they did not talk with 

the parent about the matter. Whether the pupil speaks English, 
~ 

he said, or has an II atti tude ll of some kind, or is "adapted to going 

to School" -- these are the tests in determing whether they should 

be placed in the school fo r Mexicans on account of needing Ame;rican-

32 illation. (R. Tr. p, 88.) 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

However, Mr. Kent declared that if the child speaks English, 

is clean, lives near the other school, it would make a difference, 

and if he met all of the tests which he had given (the foregoing 

reasons), the pupil would be allowed to attend the Lincoln School. 

Yet, he claimed that not one of the 292 at Hoover had ever met the 

tests. (R. Tr. p. 89.) 

Elsewhere in this brief it is shown that, largely under the 

Oourt's question,ing, the "Ajericanization" reason was exploded. 

Space will not permit pursuance of this question further as to this 

witness' testimony, but throughout it exhibits partiality against 

Mexican pupils in applying reasons to them which are in fact equally 

applicable to others and also triviality which can only be attributed 

to prejudice. 

In contract with the theories of Mr. Kent and the respondents 

15 the views of an American-Mexican parent are of value. Mrs. Fuentes 

16 said that in one of her conversations with Mr. Reinhard, he asked 

17 her why she wanted to put her son Bobbie in Franklin Sohool, and she 

18 replied: In Franklin School he had more privileges, he would learn 

19 more, and he would not be held behind, kept behind in school. I told 

20 him that Bobbie knew how to tal~ in the English language, and, she 

21 said Reinhard merely stated that he couldn't do anything about it. 

22 (R. Tr. p. 154 .• ) 

23 In the same conversation Reinhard admitted that if he had a 

24 child he would not Bend him to Fremont School, "Because," he said, 

25 "they didn't have any privileges,1I and, "I would want the best for my 

26 child. " (R. 'l'r. 157.) 

27 It is submitted that these ~merican~exicans have exhibited 

28 a far more Bound and perfect;, allpreciation of true Americanism than 

29 have the school authorities. When parents, like Mr. Palomino , 

30 organize and demand that their children be treated as other American 

31 children are, every agency of the government, including the Gourts 

32 are duty-bound to aid them as far as it is within their power.' 
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1 Palomino told the Court: I want to raise my children as good as 

2 Americans, if they give us a ohanoe. I want my ohildren to attend 

3 the Lincoln School. (R. Tr. p. 48.) 

4 Juan Munoz told Mr. Emley, Superintendent of the Garden 

5 Grove Sohools, PI am fighting for my children's rights,· and waS 

6 told, Mexioans are too dirty, Japanese and Filipinos are a higher 

7 raoe than Mexioans and better qualified oitizens. Munoz protested 

8 that all Mexioans are not alike nor dirty; that for one dirty Mexioan 

9 they should not all "have to take it;" he protested against Mr. Emley' 

10 direoting lIall Mexioan pupils to the nurse's room" instead of sending 

11 only the ones who were dirty, and he said the pupils of other races 

12 "laugh at us. n (R. Tr. pp. 65-67.) 

13 American-Mexicans are unable to understand why their child-

14 ren should be segregated. For example, Mrs. Fuentes, in her endeavor 

15 to have her boy reoeived in the Franklin School in Santa Ana, asked 

16 why her children, of'Mexican desoent, are not given lithe same rights" 

17 and taught II just the same ll and allowed to "mingle with the .Ane ricans 

18 right along with the citizens of the United States, as ! am." (R. Tr. 

19 p. 161.) 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

This plain question speaks a volume. It depicts the injured 

and embarrassed feeling of Mexican parents, which must be reflected 

and magnified in the children who are the direct victims of the 

disorimination; it portrays a yearning for being taken into American 

life and fellowship and the despair Which comes from realization of 

the sad reality that they are now a people apart from, and subject 

to a purported race who assume superiority. 

Mrs. Fuentes is no doubt an example of others, and she has 

felt the humiliation of her !p0~ition and that of her child so keenly 

that she kept her boy at hOme because "they have discrimination of 

the children," and she told the Superintendent that she would do so, 

and finally sent him to Fremont School (for Mexicans only) because 

she could not send him to Franklin. (a. Tr. p. 164.) 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 
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Other Grounds Advanced by Resp.ondents. as 

Reasons for Their Segregation Regulations 

Establish that Such Regulations Are Unjust 

and Arbitrarily Discriminat.ory. 

I. 

Superint endent Kent a sserted that the Mexican children are 

"dirty;" have lice; impetigo; "generally dirty hands, face, neck, 

ears; H and are inferior to the whit e race in the matter of persoIR 1 

hygiene. (R. Tr. pp. 116, 121.) Mr. Kent admitted that "on aooount 

of oleanliness" the ohildren of Mexican desoent have been segregated. 

(R. Tr. p. 88.) That this is one ground for the segregation regula­

tions is sufficient, of itself, to render them Violative of the 

14th amendment. 

It would be unreasonable and unjust to deny these children 

privileges whioh others enjoy even if they were allunoleanly, and 

it is unneceesary; yet Kent admitted that some of them a.re not 

subject to this criticism. (R. Tr. p. 116.) It is contrary to the 

system established by the Oalifornia Sohool Oode, whioh authorizes 

the governing board of any distriot to exclude children of vicious 

or filthy habits from the sohool. (Sohool Oode Seo. 1.10.) 

The Oode also enjoins upon the Boards the duty "to give 

diligent care to the health ••• of the pupils." (Part 1, Ohapter 

IV, Artiole I, Sec. 1.lOO;)it authorizes the employment "suoh a 

number of nurses as are deemed neoessary" to work under the direotion 

of the physical inspeotor (Part 1, Ohapter IV, Artiole II, Section 

1.110), and for physical examinations of pupils (Part 1, Ohapter IV, 

Artiole III, Sec. 1.120 a). 

Section 1.122 of thSl s?J!le Artiole provides for the notifica­

tion of the parent or guardian by the physioal inspeotor of any 

defeots disoovered, "asking suoh action as will oure suoh defeot 

or defeots," and if the ohild is not oured and the physioal disabili 

is "inimioal to the welfare of other pupils" the child may be 
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j' 1 excluded (Part 1, Ohapter 1, Article II, Sec. 1.12), or if the 

2 disease is contagious, like impetigo, the child may be excluded 

3 (Part I, Ohapter I, Arti~le II, Sec. 1.11). 

4 These sections indicate'the plan and system contemplated by 

5 the law of Oalifornia for coping with the problem which, according 

6 to Mr. Kent, is the reason why the respondents "have segregated 

7 them,lI the Mexican pupils, and denied to them the privilege of 

8 attending the schools which the children of Negroes, Japanese, 

9 Portuguese, Ohinese ~d all other Caucasians than those of Mexican 

10 ancestry are privileged to attend. 

11 And what of the rights of the American-Mexican pupils who 

12 meet the standards of hygiene set by those who attend the schools 

13 from which the former are barred? Mr. 'Kent and the Sa,nta Ana 

14 School Board keep them in the same school with those whose defents 

15 make them aliens in Franklin School, where the alleged super-race 

16 pupils are eneconced and safeguarded, and these authorities tell 

17 the Court that this procedure is for the benefit of the children of 

18 Mexican ancestry, including those who meet all of the requirements 

19 to enter the other school. The thesis is pure sophistry and too 

20 thin to deceive. 

21 As far as the Santa Ana City District is concerned the 

22 Superintendent's testimony, alone, suffices to establish the unjust 

23 discrimination by board regulations, and as they have been applied, 

24 as alleged in the petition. However, the testimony of seve,ral 

25 wi tnesses pile up the evidence in that regard. 

26 Mrs. Felicitas Fuentes testified that she lived in the 

27 Santa Ana District and her son, Roberto, eight years of age, attended 

28 the Fremont School (all Mexi;.lan pupils). 
, , (R. Tr. pp. 142-144.) 

29 That she made Jegular yearly' pilgrimates to enroll her chil9- in , 
30 Franklin School and had three conversations with the AsSistant 

31 Superintendent, Mr. Smith, one at the beginning of each school year, 

32 the last being in 1944, who told her, she testified, that "Mexicans 
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1 were iirty" and Roberto must attend Fremont S'chool. (R. Tr. pp. 

2 151, 152.) 

3 Juan Munoz testified that in his talk with Superintendent 

4 Emley the latter asserted that the reason why Munoz' child must go 

5 to the school for Mexicans only was that these pupils are dirty ,and 

6 never bathe. (R. Tr. pp. 65-67.) 

7 

8 II. 

9 Mr. Kent enumerated the prevalence of tuberculosis amopg 

10 Mexican children as one of the reasons for keeping them apart from 

11 others not of that national origin. (R. Tr. p. 116.) Of course, 

12 this was silly, almost Childish, and he thereafter admitted as 

13 much in testifying that such children were not permitted to attend 

14 school, and that children in all schools were found who were thus 

15 afflicted and received the same tests and treatment. (R. Tr. pp. 

16 118, 119.) 

17 III. 

18 The need for Americanization was one of the reasons stressed 

19 by Mr. Kent. He declared that a special course is given to the 

20 Mexicans, and that "it isn't needed in other schools." (R. Tr. pp. 

21 87, 88.) Yet, he t estH ied that no tests were given to determine 

22 whether a particular child requires the course. They decide the 

23 matter by talking with the pupil, lito see their attitudes and whe-

24 ther they can speak the Englisn language; n sometimes they hear the 

25 parents talk and sometimes not. He asserted that II if a child 

26 

27 

28 

29 

30 

31 

32 

speaks the English language and is clean and lives hear the other 

school besides the Hoover School," it would make a difference then. 

(H. Tr. pp. 88, 89.) j, 

It is submitted that nothing in all of this, could provide 

a test by which it could be determined whether or not a child needed 

a special course in "Americanization." He might well speak the 

Engligh language, be clean and live near the Lincoln School for 
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1 Anglo-Saxons, and have little conception of American ideals or 

2 ways of life, and the same would be true in judging the parents and 

3 the home, from hearing them talk. However, it is plain that this 

4 was not any nsubstantial reason which caused that district to 

5 segregate. 

6 There were 292 children at the school for Mexican-Americans. 

7 R. ('fr. p. 39). According to Mr. Kent not ORe passed the test as 

8 to Americanism, except those who lived near the Hoover School and 

.9 not in the district near the Lincoln School. This was untrue. 

10 Mr. Munoz testified that he lived only five blocks from the Lincoln 

11 School and a mile and a quarter from Hoover (R. Tr. pp. 68, 69); 

12 that they spoke both languages in their home; he denied that they 

13 were dirty or lacked cleanliness'; and that his children talked 

14 English at scho-ol. (R. Tr.pp. 72, iIl3.) 

16 Mrs. Sianez testified that she lived one-half mile from 

16 Bolsa Sohool (for Anglo-Saxons) and three miles from the Hoover 

17 School. (R. Tr. pp. 54-56.) She said they spoke English when they 

18 came to the Garden Grove district and to school there, and they 

19 came from Huntington Beach schools where there was no segregation. 

20 (R. Tr. pp. 56, 57.) They were refused entrance to the Bolsa 

21 School "because they were Mexicans" and was so informed When she 

22 asked to have her Children attend there. (R.Tr. p. 59.) 

23 Mrs. Ochoa's children spoke the English language and were 

24 not unclean. (R. Tr. pp. 14, 15.) She testified that the Hoover 

25 School was further from her home than Lincoln, (R. 'fr. p. 13), and 

26 she told Mr. Kent of this fact when she asked to have her boy 

27 admitted to the closer school. It was more than a mile to the 

28 Hoover School, and her boywa~ very young. (R. Tr. p. 25.) 

29 ,These examples should suffice to show that Mr. Kent1s 

30 exception above mentioned was without factual foundation, and also 

3.1 that he did not apply the test which he announced in refusing 

32 these parents permission to enter their children in Lincoln School, 
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1 and this excludes the alleged ~ricanization reason for segregation. 

2 

3 IV. 

4 Frank A. Henderson, Superintendent of Schools in the Santa 

5 Ana City School District, stated that they classified the children 

6 for purposes of segregation largely by "looking at their names" to 

7 determine whether they were of Mexican descent. (R. Tr. p. 255.) 

8 He said it makes no difference whether they or their parents were 

9 born in the United States or are citizens here, and that the Board 

1'0 . pays no attention to this question. (R.Tr. pp. 2M, 257.) He 

11 

12 

13 

14 

15 

16 

17 

admitted that there is complete segregation in the Santa Ana District 

(R. Tr. p. 213), and that even in a few cases where by special 

permission Mexican children had attended the schools for others, 

letters (in evidence) had been sent cancelling such permits and 

directing that the children go to the schools for those of Mexican 

ancestry. (R. Tr. pp. 218-221.) However, later he testified that 

it is not "the policy of the Board to segregate all the Mexican 

18 children in one school or another school." (R. Tr. p. 235.) He 

19 refused to say that the Board intends to refuse permission to grant 

2'0 transfers to Mexicans from the Mexican School. (R. Tr. p. 227.) 

21 Yet, in answer to questions of the Court concerning an 

22 alleged contemplated change in the composition of the Fremont Mexican 

23 attended school, Mr. Henderson apparently gave the true picture 

24 which was much clouded by contradictory statements in his replies 

25 to questions by petitioners· counsel. On transcript page 227, et 

26 seq. the witness testified to the following as facts within his 

27 knowledge: Fremont School was then wholly Mexican attended; if 

28 it were changed so as not t~ ~e wholly Mexican, parents of children 

29 not MeXicans ani living in the district would not have to get 

3'0 permission to have their children attend that school, (Ft. Tr. p. 

31 229), but in the past such children have been given permission to go 

3Z to non-Mexican schools in other three directions, outside of the 
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1 Fremont district, because this is. the policy of the Board and it 

2 applied to "little colored children" of whom there were a few, the 

3 said policy being to permit those in a small minority to transfer 

4 to a school I1where they find their own people." This is a policy 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

and practice of the Board conveyed to the Superintendent, tacitly 

or by resolution. 

It practically meant that the transfers were made 

"automatically," and "the request would come, if they knew it had 

to come," that is, the request from the parent or guardian, and the 

witness blandly asserted "they know our policy and practice." 

In the same way Mexicans living in the Franklin district, 

all non-Mexican, got transferred to t he Fremont school. 

Henderson said, "We use the s arne practice with all classes 

of people and all nationalities," (R. Tr. pp. 227-230), but the 

only groups which he mentioned we~e Negroes and Mexicans, and this 

policy had existed for 12 or 13 years, 

Petitioners insist that in this testimony Mr~ Henderson 

significantly yet inadvertently gave the Court the true picture of 

actual operation of segregation as practiced. The Board had a 

policy and practice which aotually segrega~edMexicans solely on 

the basis of their respeotive races. To carry it out the c hlldren 

23 were transferred automatically, and the parents knew it so well 

24 that they did not generally ask for ~ransfers but would if necess~ry 

25 because "they knew it had to come, of course." 

26 Mr. Henderson emphasized the foregoing at once in answer 

27 to a question by petitioners' counsel; said that as an employee of 

28 the Board he followed the pplicy enunciated by the Board, which 

29 were made "tacitly or by resolution, in writing or orally." 

30 (Emphasis added.) (R. Tr. p. 231.) 

31 Then, inexplicably, Mr. Henderson denied that "it is the 

32 polioy of the Board to segregate all Mexioan ohildren in one 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

school or another," and declared that it just "happens SOli in the 

Fremont School. (R. Tr.p. 234.) He was forced to concede that 

the same situation existed in the other two all-Mexican Schools, Del' 

and Logan. (R. Tr. pp.236, 237.) 

Truly, strange things really happen in the Santa Ana 

D1:strict under the Board's policy to permit minori tygroup children 

to join "their people in districts where they are a majority." 

Petitioners believe that this is a situation which calls for the 

application and use of the doctrine put into effect in Kerr v. 

Enoch Pratt Free Library v. Baltimore, 149 F. (2d) 212, where the 

Ooul'tsaid it would determine whether t he petitioner had been 

excluded from a libr~ry training course because of her race and, 

if so, Whether this was contrary to the Federal Constitution by u~ 

appraisement of the facts," and not upon mere technicality. We 

apprehend that when the Oourt 1 s cpestioning relaxed the bag, the 

16 cat emerged, and the story which he told was the truth. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

.29 

30 

31 

32 

This conclusion is upheld by the hYpothesiS which renders 

other admissions against interest admissible, namely, that a person 

will not prevaricate to his own dil~dvantage. 

Acc9rding to the truth the asserted happening in these 

all-Mexican children schools was the direct result of the Board's 

cleverly-varnished pOllcy and practice by which compulsion was 

successfully achieved. The Mexicans, as Henderson said, all knew 

this practice and policy and" of course" would do what they knew 

"had to beA done. 

V. 

In El Modino District the baSis of segregation was 

"intellectual" and "educati~~l" according to Harold Hammarsten 

who had been Superintendent of the El Modino School District for 

seven years. He said, it is true that the general policy that the 

children of Mexican descent are to be educated in schools separate 

and apart from other students has been observed "over a long period 
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1 of years. II (R. Tr. p. 291.) It has eXisted for 15 years. (R. Tr. 

2 p. 29:4.) He had inquired of the present Board or the Board that 

3 was there during "the last seven years" as to their reasons for 

4 this polioy. (R. Tr. p. 293.) The enrollment at Linooln Sohool 

5 was 100~ Mexioan. Regardless of where the other ohildren reside, 

6 they are sent to the Roosevelt Sohool. (R. Tr. p. 294.) 

7 He said he believed in segregation of Mexioan pupils as 

8 set up in respondents' Answer, "If you will inoludethat it is 

9 for the best interest of the Mexioan pupils. (R. Tr. p. 295.) 

10 The two sohools are 120 yards apart. He said the pupils "use the 

11 same sidewalks." (R. Tr. p. 296.) 

12 However, right there oommunity of interest and oontaot 

13 between Mexioans and others stops, as far as sohool polioy oan 

14 oontrol the situation. The sohools open at different times. The 

15 reoesses are "staggered" so that eaoh may use the playground 

16 separately. The lunoh hours are different, and they get out of 

17 

18 

sohool at diffe~ent times. (R. Tr. pp. 296, 297.) The Mexioan 

students are Amerioan born. (R. Tr. p. 299.) If ohildren are of 

19 Mexioan desoent, when they enroll "they all go there," to the 

20 Lincoln School, and no tests are given. (R. Tr. p. 302~) 

21 Mr. Hammarsten definitely evaded answering when asked, 

22 "It is the policy of the board, isn't it?" He saicj., "We maintain 

23 the sohools for them," an9- followed with similar answers to ques-

24 tions on th~ same point, but did admit that the· children probably 

25 follow the polioy of the Board in attending the Linooln School. 

26 (R. Tr. p. 303.) The witness claimed that the children or their 

27 parents thought it was for their best interests to. attend the 

28 Linooln Sohool, beoause, he ;;.sll;id, if they did not think so they 

29 would have applied for a transfer to the Roosevelt School. (R. 'rr. 

30 p. 303.) 

31 Hammarsten was not as oandid as Superintendent Henderson. 

32 The conditions as to segregation were similar in their distriots. 
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1 The same policy had existed in both for a long period, and Henderson 

2 testified that everyone knew the Board's policy; that as Mexi can 

3 children enrolled they ere automatically assigned to schools for 

4 them only, and he said, in effect, that they knew they had to go 

5 to such schools and so did not n~ke requests to be tra~sferred. 

6 Proof that even when reques~ for transfers were made the 

7 Mexican-American pupils were kept in the Lincoln School because 

8 of their lineage was produced as this witness admitted that Miss 

9 Torres and Robert Perez had no lack of basic understanding of the 

10 English language. (R. Tr. p. 306.) Yet, MiSS Torres testified 

11 that she and others made known their ,deSire to go to the Roosevelt 

12 School. (R. Tr. p. 264.) The boy probably did the same, but the 

13 Court sustained an obj ection by Mr. Holden because t he conversation 

14 occurred in 1941. (R. Tr. p. 272.) Mr. Hammarsten admitted that 

15 he never had advised the children attending at Lincoln School 

16 that they could be transferred. (R. Tr. p. 306.) 

17 After much testimonr through which the witness, at times, 

18 indicated that there was a difference in the courses of instruction 

19 given in the two El Modino Schools, he finally conceded that the 

20 courses of instruction in both schools follow pretty muoh the 

21 course "prescribed" by the "Oounty Schools," by which he meant 

22 the course prescribed by the County Board of Education, whose 

23 course they ai'e bound to follow. He also admitted that the courses 

24 followed in the two El Modino Schools are lithe same" on a basis 

25 that is "probably" not a.s broa.d and comprehensive in the Lincoln 

26 School as in the Roosevelt. (R. Tr. p. 319.) 

27 

28 

In answer to questions by the Oourt this wi tness said 

the idea of segregation·of the students was based on lithe level , , 

29 in scholarship." He admitted that there were some students in a 

30 certain grade in the Lincoln School who surpass those of the same 

31 grade in Roosevelt. (R. Tr. p. 322.) Yet, when asked why these 

32 Mexican children were not transferred, Hamma.rsten replied, KIt 
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1 woulii not bEl practical in our school management, and educatiom:l.lly 

2 I don't think it would be practical," and he -said, ""Well, you are 

3 getting right into this business of segregating the Mexicans, and 

4 then you are selecting out of that group of Mexicans to send over 

5 to the Roosevelt School." The transcript continues: 

6 

7 

8 

9 

10 

11 

12 

flQ But you are not selecting them on a Mexican 

basis, you are selecting them on an 

intellectual basis. 

A The trouble is they don't look at it from the 

educational standpoint, but from the Mexican 

standpoint.' 

Q Well, never mind. You have never tried it.~ 

13 (R. Tr. p. 323.) 

14 By the foregoing Mr. Hammarsten definitely admits that the 
is 

15 segregation/on the basis of Mexioan ancestry. He admits that they 

16 are "selecting," that is, segregating them "on a Mexioan baSiS," 

,17 and he deplores the fact that the Mexioans adhere to their own 

18 II standpoint," which is that they want their constitutional rights. 

19 Again in this same inquiry by the Court the witness said, 

20 off-guard, MSuppose we did allow them to make applioations?" Thus, 

21 he plainly assumed that they do not allow these ohildren to make 

22 applications ·fer transfers. Finally, he admitted that it was "pos-

23 sible and practicable, from a school standpoint!! to cease segrega-

24 tion and put all children together in the schools. (R. Tr. p. 325 .• ) 

25 The witness said that he had never, at any time, where a child 

26 showed special aptitude in the English language to grasp the 

27 course of study, and had a basiC training in it, transferred a 

28 Mexioan ohild on hiS, the S,.e~intendentls, own volition. (R. 'fl'. 

29 p. 333.) 

30 The oommenoement exeroises are separate for the two 

31 schools. (R. Tr. p. 337.) 

32 It is believed that the testimony of this SuperintendeKt 
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1 shows beyond dispute segregation on the basis of Mexican ancestry 

2 as to most of the Mexican children; that this is a matter of 

3 usage and custom, as well as school policy, and that it is definitel 

4 not regulated on intellectual or ability tests. 

5 Although Mr. Holden expressed the opinion that, "In this 

, 6 Westmister District ••• the segregation waS not proper, as far 

7 as that is concerned," t he Superintendent made a strong effort to 

8 convince the Court to the contrary. This is the district concerning 

9 which an unsucoessful attempt was made to compare the issues on the' 
, 

10 basis of assurance that the segregation waS about to be discontinued. 

11 Mr. Harris testified that Pthe Hoover School is attended 

12 solely by Men can children, H and the Westminster SchoOl "is 

13 attended by children other than of Mexican descent, and of Mexican 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

descent." (R. Tr. pp. 345, 346.) The essence of Mr.' Harris' reason 

for segregation was the "oultural backgrounC!' of persons of 

Mexican ancestry (R. Tr. p. 357), which he brought forth after 

indicating that their inability to speak the English language 

retarded, in some degree, all such Children, and continued to do, 

evenihough about 60% of them spoke English when 1they entered the 

first grade"and the other 40% acquired such ability as they 

progressed. (R. Tr. pp. ~52-355.) 

ThiS witness was cautious to the degree of uncertainty 

in difficult answers. .He often qualified or safe-guarded his 

conclusions by such words as "perhaps" and "I suspect" and "I am 

not so sure." (R. Tr. p. 358.) In thiB way he testified that a 

"language handi cap" might remain almost indefinitely, but' "would 

not say that the educational program of which segregation wa.s 

apparently a part is a ben~it to all of these Mexican children. 

(R. Tr. p. 358.) 

Again wi,th caution he eaid, "It is very possible" that a chll 

31 maJ, be retarded in a cquiring the English language by associating 

32 wi th others who do not speak it. (R. Tr. p. 360.) , The trans cript 
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1 oontains pages' of Mr. Harris' testimony about· dividing the classes 

2 in the fourth grade into three groups, "a slow fourth," "a more 

3 progressive fourth," and "a more rapid learning fourth," classified 

4 on an liability" basis. (R. Tr. pp. 362-369.) Yet, he teStified 

5 that they were given the same course of study, but Hit was given to 

6 them in a slightly different manner, or perhaps a more gradual 

7 incline basis." 

8 The difference must be slight, indeed, beoause not one of 

9 them ever progressed fast enough to be sent to the Westminster 

10 Schoof at the end of the fourth grade. (R. Tr. p. 367.) Yet, he 

11 testified there were Mexican children in the Hooyer School whose 

12 ability is above that of some in Westminster. (R. Tr. p. 381.) 

13 It seems quite obvious, therefore, that from a practical 

14. standpoint the "ability" groupings in the Hoover School, at least, 

16 were of. no substantial advantage, but mere subterfuge. At any rate, 

16 in answer to a direot and simple question as to whether it is not 

17 a faot that the ohildren at the Hoover School were separated because 

18 they were of Mexi can descent, Mr. Harris declared that he was "unable 

19 to answer because of tl:!e historical background." (R. Tr. p. 369.) 

20 He was confronted with his answer which avers that "for the rest 

21 interests of the pupils of the Hoover School. that, being of Mexioan 

22 descent.n it is the policy of the, Board that they "be educated 

23 separate and apart from the English-speaking pupils, H in t he lower 

24 grades, and replied, "It undoubtedly is an educational policy which, 

25 has been broadly interpreted." (R. Tr. p. 372.) He said that 

26 this segregation in the lower grades would undoubtedly continue. 

27 (R. 'l'r .:' • 373. ) 

28 He admitted after readi,ng another averment of this answer, 

29 that rega:rdless of whether the ohild speaks or understands the 

30 English language, he is still required to attend the sepa.rate school 

31 because he is of Mexican descent, and that is the policy of his Board. 

32 (R. 'l'r. p. 374.) In explanation and attempted justification of this 
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1 un-American policy Mr. Harris Reverted to the II cultural background" 

2 of these Mexican-American children, and he claimed that it was due 

3 to this factor that they must remain segregated to be taught by 

4 specialists. However, in answer to the next question he averred 

5 that this was only one element, one handicap of these children as 

6 .compared with an American culture "as interpreted in English words," 

7 and as thus IIseen." When asked to distinguish this cultural basis, 

8 whether the mild does or does not speak English, the Oourt was 

9 told that it all goes back to "Mother Goose Rhymes." 

10 A poetess of renown wrote, "Little drops of water, little 

11 grains of sand, make the mighty ocean and the pleasant land." But 

12 a wise phylosopher reasoned, "Little things affect little minds." 

13 It seems that one or the other of these theories is applicable. 

14 According to this erudate educator, out of the Mother .Goose 

15 Rhymes lIoome stories of our American heroes, our American frontiers, 

16 rhymes, rhythms ,'I and since the Mexican-American child, "has not 

17 had these stories read to him in the English language," he has no 

18 conception of them, and, ergo, he must have "a speciallytraine.d 

19 teacher" to give him the background which he lacks, presumably 

20 beginning with the Mother Goose Rhymes, ani, of course, such classes 

21 are not given in any other school, regardless of how many pupils 

22 in them never were endowed with an education and Mother Goose 

23 cultural background. It would be interesting to take a poll of 

24 the judiciary or use a questionnaire to discover how much or how 

25 little they are thus endowed. 

26 However, if Mr •. Harris' estimate of Mother Goose Rhymes 

27 in interpreting stories of our American heroes, and other stories, 

28 has any substantial factual ?a~iB" what of the ohildren of Portuguese 

29 descent, of German or French or Italian or Greek lineage? Admittedly, 

30 there were Portuguese and Filipinos and Japanese, and they were not 

31 sent to the Hoover School. 

32 Also, Mr. Harris admitted, in answer to the Oourt's question 
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1 that some of the parents in the Westminster district of the children 

2 attending the Hoover School had themselves acquired the essent ia1 

3 cultural background. (R. Tr. p. 37.7.) At least, as to them, the 

4 policy and regulations of the Board are discriminatory and unjust. 

5 As far as the reason, cultural background, is concerned, it 

6 seems unthinkable that any Court can say that it reasonably warrants 

7 the impairment of con$ti~tional guaranties herein involved and . 

8 the substitution of State School authority for parental responsibil-

9 ities and rights. 

10 But, Mr. Harris finally admitted that when the child has 

11. grasped the English language so that through it he can. see and 

12 grasp the cultural background, "he is equa+ and not inferior to 

13 the other children. II (n. Tr. p. 382 • .) 

14 Hence, the lack of said cultural background is, in fact, 

15 Mr. Harris' and his Board's only reason for keeping these children 

16 segregated, and the Mother Goose Rhymes in~nelr view have grown 

17 into lImighty mountains" (but not pleasant lands), to block am 
18 blight' the Americanization and realization of sacred rie:hts under 

19 the Federal Constitution. 

20 

21 Before ending this discussion of the second question, 

22 attention should be called to the fact that although it is incon.,. 

23 sistent with respondents' Answer, the several Superintendents of 

24 Schools, some less seriously than others, claimed that the lack of 

25 knowledge of the English language by children of Mexican ancestry 

26 was the principal reason for segregation. Yet, none of these 

27 witnesses testified that any genuine or definite or subst.antial 

28 test was us.ed to determine ilr;he, question, and Mr. Henderson of the 

29 Santa Ana district ~de no pretenSions that any test was employed 

30 but said they were largely classified by their Mexican names. 

31 (R. Tr. p. 255.) Mr. Hammarsten of El Modino District said no 

32 tests were given for children entering the first grade. (R. Tr. pp. 

301-303.) 
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1 On the other hand a number of the parent witnesses who 

2 attempted to have their children sent to the other schools said no 

3 test was given t heir children, but their requests were refused. 

4 Mrs. Ochoa said no tests were given, and that Mr. Kent said 

5 nothing about the ability of her children to speak English (R. Tr. 

6 p. 37.) 

7 Mr. Palomino said no tests were given his .children. (R. 

8 'l'r. p. 49.) 

9 Mrs. Sianez testified to the same effect (R. Tr. p. 58), 

10 as did Mr. Munoz. (R. Tr. pp. 65-67, 69.) 

11 Not one of the other parent witnesses who related converSa-

12tions with school authorities related that any reference was made to 

13 the child1s ability to qualify in the matter of knowledge of the 

14 English language. Their undisputed testimony also. showed that each 

15 of the children of these petitioners who appeared spoke English 

16 in their homes and before they went. to school. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

THE THIRD QIJESnOr 

In the language of the Court the third question is; 

"Third, as to whether or not the plaintiffs 

are in a position to involj:e this action as a 

class action, or as to whether their rights 

are individualistic; and if the action is an 

individual suit between the individuals named 

as plaintiffs and the respective school district 

against whioh it is directed, any relief can be 

afforded in the action other than personal relief 

to the individt1fi-l plaintiff as to the children 

of that individual plaintiff. And, ultimately, 

assuming that the plaintiffs can recover -- in 

other words, that there is jurisdiction in the 

court and that the evidence justifies recovery by 
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1 

2 

3 

4 

5 

6 

them -- what form of relief are they asking 

in this action, and what form of relief to the 

plaintiffs, if entitled to any relief, is 

appropriate within the issues of the aotion.­

(R. Tr. pp. 704-705.) 

The averment of the Petition, Paragraph XXIII, in this 

7 behalf alleges: (PP •. 6-7.) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

"This action is brought on behalf of petitioners 

and some 5,000 other persons of Mexican and Latin 

descent anli extraction all citizens of the United 

States of America, residing within, said Districts. 

That the questions involved by these proceedings 

are one of a common and general interest and the 

parties are numerous and it is impractical to 

bring all of them before the Court. Therefore, 

these petitioners su~for the benefit of all." 

Also, it is a1lleged in Paragraph XVI as follows: (P.4.) 

"That each of Petitioners are beneficially 

interested in the privileges, management, con-

trol and operation of his respective School 

District and System and its facilities." 

Seotion 382 of the California Code of Civil Procedure 

provide'S: 

" • , • when the question is one of a common 

or general interest, of many persons, or when the 

parties are numerous, and it is impracticable to 

bring them all before the court, one or more may sue 

or defend for \he benefit of all." 
.' 

This being a matter of practice and procedure in a civil 

case, the State law of California controls, 

C ode and Judiciary.) 

{Title 28, Sec. 7241 Jud 

The test of the right- to sue under the above p~ovision 
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1 of said Seotion 382 is whether an action for the same relief would 

2 lie on behalf of each of the parties alleged to be represented by 

3 the petitioners to protect or enforce their individual rights. 

4 If so, Section 382 applies and one may sue for the benefit of all. 

5 (Water District v. Stevens, 206 Cal. 400.) 

6 In Carey v. Brown, 58 .Ca1. App. 505, it was held that a 

7 party who seeks to avail himself of this provision of Section 382, 

8 "must show that 'the question i.s one of common or general interest 

9 of many persons' or that 'the parties are numerous and it is 

10 impracticable to bring them all before the court. I" 

11 The Court will take judioial knowledge that there are 

12 numerous parties situated similarly to the petitioners herein. 

13 Also, the mere factual allegations of the Petition establish 

14 the common interest of IImany persons," to-wit: all school-age 

15 American children of ](exican ancestry within the di stricte involved, 

16 and the data supplied by the respondents shows that there are 

17 hundreds of them attending the schools of said districts. 

18 However, it is of no particular moment in this case to 

19 distinguish between individualistic and class actions, since a 

20 determination favorable to the petitioners as individuals must 

21 necessary determine the rights of all others Similarly situated, 

22 that is, the privileges and immunities of all American school-age 

23 children of Mexic.an ancestry and their parents or guardians. 

24 This obvious fact, also, proves the class-action nature of the 

25 suit. 

2S If the action be regarded as one between the individuals 

27 who instituted it and the defendants, the result is a judgment 

28 for plaintiffs and against def~ndants. 

29 

30 The R.elief 

31 There is but one form of action in California (Cal. C. C. P., 

32 Sec. 307). The pleadings of fact and the evidence determine what 
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1 relief the Oourt may adjudge and decree. 

2 

3 

,4 

I. 

The instant Petition asks injunctive relief. There can be 

5 no doubt of the jurisdiction of a District Court to grant this 

6 relief in a case of th,isnature. The decision of the United States 

7 Supreme Oourt in Hague v. Oom. for Ind, Org., 307 U. S, 496, 83 L. 

8 Ed. 423, definitely determines this question. 

9 It holds that Federal Courts have jurisdiction to entertain 

10 ,a suit to el'ljoin the enforcement of an ordinance of a municipality 

11 where the petition avers that the ordinance denies citizens rights 

12 protected by the 14th amenrunent to the Federal Constitution and 

13 violates,the privileges and immunities clause thereof. It held 

14 that jurisdiction to grant injunctive relief is conferred by the 

15 provisions of Section 24 (14) of the Judicial Oode, which, it is 

16 said, grants jurisdiction of suits "at law or in equity authorized 

17 by law to be brought by any person to redress the deprivation under 

18 color of law, statute, ordinance, regulation, custom, or usage, of 

19 any state, of any right, privilege o,r immunity, secured by the 

20 United States, or of any right seeured .by any law of the United 

21 Sta.tes... " 

22 The Petition alleged that, pursuant to an ordinance, they 

23 had been arrested for distributing printed matter on the public 

24 streets and prevented from holding public meetings within Jersey 

25 City. 

26 In the instant case the same and similar constitutional 

27 rights are charged to have been Violated, and injunctive relief 

28 is, under the Hague decisio~ ~ right of the petitioners, if they 

29 have established such charge during the trial. 

30 

31 

32 

II. 

A Writ of Mandamus is sought. 

"The practice, pleadings and forms and modes of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

proceeding in civil causes, other than equity 

and admiralty in the district courts, shall 

conform, as near as may be, to the practice, 

pleadings, and form and modes of proceeding 

existing at the time in like causes in the 

oourts of record of the State within which such 

district Oourt is held, any rule of court to the 

contrary notwithstanding." (Title 28, Sec. 724, 

Jud. O.ode and Judiciary.) 

Even though the Federal Oourts do not thus conform to State 

procedure in equity matters, Federal Oourts, in granting Writs of 
, 

12 Mandamus, ma.y follow such State procedure in proper cases. Wisdom 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

v. MemphiS, Fed. Oas. No. 17,903 (0. O. Tenn.); Laird v. De Soto, 

25 F. 76; U. S. v. Keokuk, 6 Wa.ll. 514, 18 L. eo.. 933. 

It is said in Nielsen v. Richards, 69.0al. App. 533, that: 

"Where one has a substantial right whlch may be 

enforced by mandamus, land there is no plain, 

speedy, and adequate' remedy in the ordinary course 

of law, he is entitled as a matter of right to 

the writ.' (Gay v. Torrance, 145 Oal. 144, 148 

(78 Pac. 540); Inglin v. Hoppin, 1560al. 483. 

(105 Pac. 582.»)." 

And Section 377 authorizes Federal District Oourts to issue 

mandamus where there is no other adequate remedy and an existing 

duty is peremptory and plain. (MoOarthy v. U. S. Dist. Ot., 19 F'. 

(2d) 462.) 

The use of this Writ has been much extended in modern times. 

(Virginia v. Rives, 100 U. f\. 313, 25 L. eo.. 667.) 

It is not a matter of rIght but of sound judicia.l discretion 

and upon equitable principles. (Duncan Townsite 00. v. Lane, 245 

U. S. 308, 62 L. ed. 309; Katsh v. Rafferty, 12 F. (2d) 460; U. S. 

ex reI St owell v. Deming, 19 F. (2d) 697.) 
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1 It is settled law that under Section 377, the Courts of the 

2 ,United 'States may issue Writs of Mandamus when necessary to the 

3 exercise of their jurisdiction. (Notes to U. S. C. A., Vol. 28, 

4 Sec. 377 Jud. Code. pp. 73, 74.) 

5 In t"he instant case, indeed in all cases where a cons,ti tu-

6 tional right is being openly and flagrantly violated and where the 

7 respondents are acting in pursuance of a long-established policy 

8 and system and which they threaten to and undoubtedly will continue 

9 unless restrained or compelled to abandon by order of this Court, 

10 the necessity for the issuance of a Writ of Restraint in the proper 

11 form is self-evident. 

12 Damages are not asked in this case because the injury to 

13 the pupils, if illegal, could not be measured in damages,' and no 

14 amount of damages could be adequate and a mere declaration of the 

15 petitioners' rights would be of no avail. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

III. 

The prayer seeks declaratory relief. It is prayed: 

"(1) That said rules, regulation, custom or 

usage be adjudged void and unconstitutional. 

• • • 

"(6) For 'such other and further relief as this 

Court may deem just, and for costs of suit." 

Laws of the State of California and Federal laws provide for 

25 declaratory relief. Jurisdiction to grant such relief exists under 

26 Title 28, Section 400, U. S. O. (Jud. Code, Sec. 274 d), .entitled 

27 "Declaratory Judgment Authorized; Procedure, I. Secs. (1) and (2). 

28 Provisions for decla .. t.ory relief are found in Sections 

29 1060 to 1062 a of the Oalifornia Code of Civil Procedure. 

3{) Under both Federal and State laws declaratory relief may be 

31 granted without precluding any party from obtaining additional 

32 relief based on the same facts. 

Hence, it must be concluded that in the instant case all 
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1 . three forms of relief sought are within the Court's power to grant. 

2 

3 , Al though the following oi ted oase might well have been 

4 interposed under the first question propounded by' the Court, we 

5 feel that it is of suoh significance that disoussion may be had 

6 of it at the present st'age of this Brief. In Lane v. Wilson, 307, 

7 U. S. 268, the Court through Justioe Frankfurter said: 

8 "The case is here on oertiorari to review the judgment 

9 of the Cirouit Court of Appeals for the Tenth Cirouit 

10 affirming that of the United States Distriot Court for 
, 

11 the Eastern Distriot of Oklahoma, entered upon a 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

.28 

29 

30 

31 

32 

direoted verdist in favor of the defendants. The 

aotion was one for $5,000 damages brought under 

I 1979 of the Revised Statutes (8 U. S. c. I 43), 

by a oolored citizen olaiming disoriminatory treat­

ment resulting from electoral legislation of Oklahoma, 

in violation of the Fifteenth Amendment. Certiorari 

was granted, 305 U. S. 591, because of the importance 

of the question and an asserted conflict with the 

decision in Guinn v. United States, 238 U. S. 347. 

• • • 
liThe defendants urge two bars to t he plaintiff's 

reoovery, apart from the constitutional validity 

of I 5654. They say that on the plaintiff's own 

assumption of its invalidity, there is no Oklahoma 

statute under which he could register and there­

fore no right to registration has been denied. 

Seoondly, they ar£?Ue that the state procedure for 

determining olaims of d:iisorimination IllUst be 

employed before invoking the federal judioiary. 

These contentions wi~l be considered first, for 

the disposition of a oonstitutional question must 
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be reserved to the last. (Emphasis added.) 

. . . 
I1This case is very different from Giles v. Harris -­

the difference having been explicitly foreshadowed 

by Giles v. Harris itself. In that case this 

Oourt declared 'we are not prepa.red to say that an 

action at law could not be maintained on the facts 

alleged in the bill.' 189 U. S. at 485. That is 

precisely the basis of the present action, brought 

under the following 'appropriate legislation' of 

Congress to enforce theFifteenth Amendment; 

U 'Every person who, under color of any statute, • • • 

of any State or 'l'e:eri tory, subj ects, or causes 

to be subjected, any citizen of the United States ••• 

within the jurisdiction thereof to the deprivation 

of any rights, privileges, or immunities secured 

by the Constitution and laws, shall be lia.ble to the 

party injured in an action at law • . . 
• • • 
"The Fifteenth Amendment secures freedom from 

discrimination on account of race in matters 
, 

affecting the franchise., Whosoever lunder 

color of any statute I .subjects another to such 

discrimination thereby deprives him of what the 

Fifteenth Amendment secures and, under I 1979 

becomes Iliable to the party injured in an action 

s.t law. I The theory of the plaintiff I s action 

is that the de~endants, acting under color of 

§ 5654, did discriminate against him because 

that Section inherently operates discriminatorily. 

If this claim is sustained his right to sue under 

R. S. I 1979 follows. The basiS of this action 

- 41 -



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

is une qual i ty of treatment though under color of 

law. not denial of the right to vote. Compare 

Nixon v. Herndon. 273 U. S. 536. (Emphasis 

added. ) 
, 

"The other preliminary objection to the maintenance 

of this action is likewise untenable. To vindicate 

his present grievance the plaintiff did not have 

to pursue whatever remedy may have been open to him 

in the state courts. Normally, the state legislative 

process, sometimes exercised through administrative 

powers conferred on state courts, must be completed 

before resort to the federal courts can be had.: 

PrentiS v. Atlantic Coast Line Co., 211 U. S. 210. 

But. the state procedure open f or one in the 

plaintiff's situation (5654) has all the indicia. 

of a conventional judicial proceeding and does not 

confer upon the Oklahoma 90urts any of the 

discretiona;vy or initiatory functions that are 

characteristic, of a.dministrative agenCies. See 

Seotion 1 of Article IV of the Oklahoma Constitu­

tion; Oklahoma Cotton Ginners' Assn. v. State, 

174 Okla. 243; 51 P. 2d 327. Barring only 

exceptional Circumstances, see e. g. Gilchrist 

•• Interborough Rapid Transit 00., 279 U. S. 159, 

or explicit statutory requirements, e. g. 48 Stat. 

775; 50 stat. 738; 28 U. S. C. I 41 (1), resort 

to a federal court may be had without first 

exhausting the t)~dicial remedies of state courts, 

Bacon v. Rutland R. 00., 232 U. S. 134; Pacific Tel. 

Co. v. grhndall, 265 U. S. 196. 

"We therefore cannot avoid passing ,on the merits of 

plaintiff's constitutional claims. The reach of 
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the Fifteenth Amendment against contrivances by 

a state to thwart equality in the enj oyment of 

the right to vote by citizens of the United States 

regardless of race or color, has been amply 

expounded by prior decisions. Guinn v. United 

States, 238 U. S. 347; Myers v. Anderson, 238 

U. S. 368. The Amendment nullifies sophisticated 

as well as simple-minded modes of discrimination. 

It hits onerous proceduralreguirements which 

effectively handicap exerQise of the franchise by 

the colored race although the abstract right to vote 

may remain unrestricted as to race." (Emphasis 

added. ) 

THE CONSTITUTIONAL VIOLATIONS CHARGED 

IN THE PETITION ARE SUSTAINED BY 

UNDISPUTED PROOF OF USAGE AND CUSTOY. 

The matter of usage and custom was surely so completely 

19 proved that citations of testimony are unnecessary. It was shown 

20 in every distriot that segregation was oomplete, and that, except 

21 in a very few instanoes where special permits were giVen, no 

22 Mexican child had attended a school other than those where no 

23 others were enrOlled, and that this was true although it waS admit-

24 ted that some Mexioan pupils had all of the qualifications e xoept 

25 anoestry to go to the other sohools. 

26 From this showing two propositions are established: 

27 (1) As the rules and regulations of the several 

28 Boards were construed and a~l~ed by their administrative agenoies, 

29 they have for years Violated the equal proteotion of the laws clause 

30 of the Fourteenth Amendment and have denied to pupils of Mexican 

31 anoestry the privileges and immunities accorded to all other 

32 American pupils. 
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(2) Said usages and customs and such construction 

of them was a matter of common knowledge in c.the several districts, 

and neither the petitioners herein nor any other Americ/,m-}i:exican 

were required to demand that their children be received in schools 

other than those which the Boards had created for them exclusively, 

for no> one is compelled, under penalty of wai:ver to make a demand. 

which he knows will be refused, although 'the demand was made in 

each of the above districts. 

Much- that. might be said has been left unsaid in the 

interest of, not brevity, but an attempt to refrain from prolonging 

the Brief beyond the dictates of propriety. 

The subject matter invites, indeed, necessitates discussion 

and argument, without which a Brief in this case would aid but 

little in providing answers to the questions which have arisen, 

because the proper interpretation of acts, and the language of 

witnesses, is the essence of such solution. 

The erudite Superintendents, whose testimony comprises the 

greater part of the transcript, present their theories in profession­

al and sometimes abstruse fashion necessitating interpretation. 

It is obvious that their viewpoint is quite one-sided and excludes 

the viewpoint of these Mexican-American petitioners and those of 

their ancestry group. 

There is no doubt that their belief in segregation of the 

ohildren of this group in the schools is genuine, but it seems 

that in their efforts to JUStifY rules and regulations and usage 

and custom which puts their ideals into effect, the reasons advanced 

are, as was said of a certain other tenuous theory, "an illustrati'on 

of exquisite folly rssul ting from wisdom too finely spun. n For 

example: We cannot believe that the cultural background of an 
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1 . Americ.an child ofMexioan anoestry, perhaps several generations 

2 having been born in California, require that it be educated apart 

3 from all other children except others of the same ancestry, because 

4 of assumed deficienoy in familiarity with Mother Goose Rhymes or 

5 even with the tales of American heroes, when American-Japanese, 
, 

6 Portuguese and Filipino children need not be and are not segregated 

7 on that basis. We cannot believe that these and other eduoational 

8 volumes must be "seen" through the "English language" to have a 

9 cultural effect. 

10 It is commonly known that in Europe almost everyone speaks 

11 one or more languages beside their own; they read books in such other 

12 languages, and it has never been thought or suggested that the 

13 cultural effects upon the readers of such books are lost or lessened. 

14 Many Americans of Anglo-Saxon ancestry have acquired aptitude in 

15 a foreign language, Spanish, for example, and read the Spanigh 

16 language books of all kinds, some of which have few if any superiors, 

17 culturall y • 

18 Has any broad gaged worthwhile educator ever condemned the 

19 practice because some one thinks such books must be "seen" through 

20 the Spanish language? Such wisdom would surely be regarded as 

21 too finely spun, and sheer folly by any clear thinking American, and 

22 it is difficult to desoern a differenoe where a.person versed in 

23 Spanish reads books in English, having aoquired suffioient knowledge 

24 to do,eo. 

25 Of what avail is our theory of democracy if the principles 

26 of equal rights, of equal proteotion and equal obligations are 

27 not praotioed7 Of what avail is our good-neighbor policy if the good 

28 neighbor does not permit of to~est neighborliness1 Of what use are 

29 the four freedoms if freedom is not allowed? Of what avail are the 

30 thousands upon thousands of lives of Mexican-Americans who sacrifi'oed 

31 thei;r all for their country in this great "War of Freedom" if free-

32 dom, of eduoation is denied them? Of what avail is pur "education" 

if the system that propounds it denies the equality of all,? 
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" 
1 Are we to look to simple-minded,theories of segregation 

2 and say these praotioes are not disoriminatory? Are we blinded 

3 by the technicali ti es of theory and form over the broader lntelli-

4 gent matter of p~actice? 

5 The indelible imprint of mass discriminaticn of psuedo 

6 theories of intellectual superiority upon the minds and lives of 

7 innocent children decries the principles of democraqy, freedom and 

8 justice. 

9 The decision of this Court is of tremendous importanoe. The 

10 burden cast upon this Court involves the live~, future happiness of 

11 uncounted thousands of American citizens. Eager eyes and attentive 

12 ears North and South of our borders await the result. We cannot 

13 fail them. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

We respectfully submit the prayer of our Petition be granted. 

DAVID C. MARCUS, Attorney for Petitioners~' 
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