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Attorney at Law . )
213 Spring & Second Bldg.
- 1y
Los Angeles 123, California ) ‘ vil 29 1945

VA. 6311

v et e vwwml A mmm mw man et wmn e e v mma

IN THE DISTRICT COURT OF THE UKRITED STATES
FOR THE SCUTHEZRN DISTRICT OF CALIFORNIA
CENTRAL DIVISION

GONZALO ¥ENDEZ, et al., )
Petitioners, )
ve. - )
FESTMINSTER SCHOOL DISTRICT OF No. 4293-Y
ORANGE COUNTY, et al., ) PETITIONZRS ! OPEHiNG BRIEF
Respondents. )

This suit was begun to test the validity and constitutionali-
ty of Rules and Regulations under which American children of Mexcan
ancestry are segregated from all others in the pﬁblic schools,

The petition glleges facts to show fhat the respondents
have enacted suéh laws in their respectivérdistricts and schools
and praye for a declaration that such Regulations are themselves, and
as applied, unconstitutional and void for injunctive relief, for a
writ of‘mandate end for suchﬁoﬁhér and further relief Warraﬁted;

Exhibits provided by respondents and introduqed during the
trial briefly provided information as to the schools of the several
distriets involved, and those to which Americanéﬁexicaﬁs, only, are

sent and those where all other pupils attend.
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The Court has jurisdiction of this action under the Judicial
Gode (28 U. S. C. A, Sec. 43, subdivision 14) which reads: '

nguite to redress deprivation of civil rights.

Fourteenth. Of all suits at law or in equity authorized
by law tobe brought by any person to redresé the depriv-
ation, under color of any law, statute, ordinance,
regulation, custom, or usage, of any State, of any
right, privilege, or immunity, secured by the Constitu-
tion of the United States, or of any right secured by any
law of the United 8tates providing for equal‘rights of
citizens of the United States, or of all persons within
the jurisdiction of the United States. (R. 8. } 563,
par. 135 | 639, par. 16;)“ '

QUESTIONS SUGGESTED BY THE COURT

A4 the close of the trial the Court very clearly indicated
certain questions to be briefed, the first cuestion beiﬁg:_
"First, the guestion of jurisdiction.
I consider that to be a crucial.question in
the case, and I want to state 1t now so that
there will be no nisunderstanding about it.
Has the Federal Court, the Federal District
Court, jurisdiction of this case under the
record as 1t exists at this time? That will
involve, I think, a discussion a8 %o whether
‘or not education is not essentially a State
matter.n |
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It is believed that no doubt can exist thdt this guestion
must be answered in the affirmative. In fact the Bupreme Court of
Qalifornia and the Supreme Court of the United States have each
decided that in Cglifornia educetion is definitely & State nmatter,
but in Hamilton University of California, 283 U. 8. 245,.79 L. ed.

343, the United States Supreme Court definitely answered the above

i question 1n toto.

The opinion shows that the University of California is g
8tate institution created by an act whose purpose was declared to
be educational; that by the Morrill Act, "called the organic.act!
it is provided any resident of california, of the age of fourteen
(14) years or upwarde, of approved moral charadter, shall have the
right to enter himself in the Unlversity; and that sald act makes
provision for several colleges and for state funds to support the
ingtitutien, Thié decision holds:

1. That the phrase "statute of any state" as used

in Section 237 (a) of the Judicial Oode, providing that the

final judgment or decree in any sult in the highest court

of the State in which a decision in the suit can be had,
where_is drawn in question *the validity of any statute

of any state," on the repugnency to the constitution of the

United States, may be reviewed by the United S8tates Suprem

Court, is not limited to acts of the state legislatures,

but is used to include everyract legislative in character

to which the State gives sanction. |
3. That a Federal question was presented by a contén-
tion that an order of the State Board of Regents of the

Btate of Celifornia Ry meking an order compelling all

gtudents to receive military tralning was repugnanf to

the privileges and imﬁunitiea clause and the due process

clauge of the 1l4th amendment.

3. That the privilege of attending the University

does not come from a Federal source, and the only immunity

claimed by the students "is freedom from the order presoribing

Il
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military training, and that alleged immunity is_not disting-

uishable from the "liberty" of which they claimed to have

been deprived; |

| 4, That such order of the Board of Regents was not

repugnant to the due process clause, and, therefore, its

enforcement did not violate the privileges.and immunities

.clause.

" Thus 1t was held in the first instance that the petition
might have merit,‘and that it presented a Federal question even
though the right to attend a state educational institution was a
right arising from the state citizensghip and not from Federal citizen-
ghip, .
| ;n the instant case the petitioners do not claim fhat.the
rights of the children to attend the public schoois, which right is
undoubtedly created by the state comstitution and laws, has been
violated, However, they claim that their'right to the egunal proteo—
tion of the State'g laws has been infringed by discriminatively
arbitrary and unreasonable segregation rules; and that such‘rules
are repugnent to their right to the privilege of attending the
schools in their district without regard to such descriminatory
rulés, and the immunify which they assert is to be free, as other
children not Mexicans are, from regulations based upon no other ground
than race ancestry, which privilege andrimmunity are both within
the fourteenth amendment equal protection of the laws clause,

It seems that the Hamilton decision alone forecloses any
doubt that a Federal guestion has been presented or that this.coart
has juriédiction in & matter involving a state educational instilitu~
tion or system. _

However, the case which the Court pointed out during the
trial reaches the same conclusions, although it'dpes ﬁot refer %o
the.decision just discussed.

In Kerr v, Enoch Pratt Free Library, etc., 149 P, (2d) 213,
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t&e petitioner was a Negress and complained that eshe was barred fronm
receiving a library training course by an order of the Board of
Trustees of the ﬁibrary. The grounds relied upon were the same as
in the instant case. rIt‘was held: |
1, That although this‘Board was appointed independently
of the city of Baltimore, and was self-perpetuating, eince
the city had supplied and was supplying the‘greater part
of the funds to support it and otherwise exercised s public
function inm the matter of itg direction, control and main-
tenance, the Library was not a private corporation but was
a State instrumentality.
2. That the maintenance of a public library is a
well-recognized proper function of the Siate.
3., That the petition presented a Federal cuestion -
which gave the District Court full jurisdiction to hear
and determine the questioné involved, |
4, That the order of the Board of Trustees was
State action, and that the petitioner's averments as to
the arbitrary and unreasonable discrimination, based upon

racial classification, had been sustained.

It is believed that these two cases dispose of the Court's

first question favorably to the petitioners herein,

RACIAL SEGREGATION HAVING BEEN CONCLUSIVELY PROVED
AND EXPRESSLY ADMITTED, THE BURDEN WAS ON. RESPGﬁD‘

PO SHOW THAT SUCH SEGREGATION WAS NOT IN VIOLATION
OF e@KSTITﬂT__§§; INBIBITIONS.

First, petitioners contend that when if was made to appear
that by action of state agencies all Mexican pupils were assigned
to ecertain schools and all others to certain other schools, a

prima facle case was made out. This situation at once and as
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res ipsa loquitur beespeaks racial diserimination, and it becomes
the responsibility of those who created it to show gffirmatively,
as they have pleaded affirmatively, that circumstances, conditions
and faocts existwhich reaksona.bly and justly warrant the action which
has been taken. |

‘The respondents are peculiarly qualified to produce such

proof, if it exists; they know, and no one else can, the reasons

upon which they have been actuated, and the facts which, to them,

sufficed to sustain such reasons; they have or should have essen-
tial records, among others -- health records, student ability test
records, student conduct records and student scholarship reeords;
The'feachers wﬁo have first hand knowledge of vital matters are
their employeee and agents; the whole res has been and is under
their exclusive control. By anélogy the principle res ipsa loguitur
is applicable.- Every element thereof is fully present, under which
it is settled law that a prima facie case is established.
Note. In a recent book, Chain on "Res Ipsa Loguitur,®
it ie shown conolusively that the term "prima facie
case" implies that the burden is on the defendant
to explain and overcome, or at least meet the plaintiff
case, Among the hundreds of cases citedfarejeieeson
v. Virginias Midland Ry., 140 U, 8. 435, 35 L. ed, 458:
Cincinnatl etc. Ry. v. South Fork Coal Co., 139 Fed.
528, 1 L.R.A. (N8) 533 and other U. 8. and Federal
décisions. Also Judson v. Giant Powder Co., 107 Cal.
549, 29 L.R.A. 718, 48 A.S.R. 146; Michenor v. Button
203 Cal. 604, 59 L.R.A. 480; John v. McGinniss Co.,
37 C.4. (2d) 176; Ky. v. Oaldwell, 39 C.A. (2d) 698,
and other Califormnia cases.
Az a matter of common sense the situation plaées the burden

on the respondents. Over and over again in the transcript we find

Mexican parents asking school authorities just why their children
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are treated differently than ﬁhose of other Americans. That was a
fair question. It canngt be denied that they had a right to ask
it. ’Not once did they receive an explanation or an answer which
was not an insuli to their intelligence, their race and to them

personally. They were told that Mexican children are dirty; that they

‘do not take baths; that they do not speak English; that they are
inferior %o Portuguese and Japs and Negroes; that they do not ﬁave
the mental ability of the "white children," and other similar
statements, |

 These parente knew that as applied to their own children
these reascons were fictitious, traﬁped up and false. Their children
were not dirty; they did speak ¥nglish; nearly all of them spoke
1t "perfectly;" they had proved their ability in schoole of other
districts or in those where they lived.

These parents still have a right to believe that they and
their children have been grossly dbused, and that their constitutional
rights are being violated without any semblance of reason or gustice,
'because the respondents have failed to meet the prima facie showing
and inferences arising from actyal racial segregation.,

We have found no case which decides this question for or
against ?etitioners' contentions, but the foregoing considerations
are persuasive, and it is almost a universal rule that affirmative
defenses must be proved, especially where the facts, as in this case
are peculiarly within the knowledge of the defendant. (10 Cal. Jur.
pp. 786 et seq. Cal. C.C.P. Sec. 1981.) |

Hence, petitioners contend that unless respondents have
produced satisfactory proof that the Regulations and the manner in
which the Boardé and thelr agents have construed and applied them
are not arbitrary, unreasonable and diseriminatively unjust, the

judgment should be entered as prayed,
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THE SECOND QUESTION

In framing the second question the Court sald:

*8econdly, the question, which is perhaps
factual, that segregation having been proven --—
and undoubtedly it has been proven, there is

no question about that, and there cannot be

any argument but what there has been segrega-
tion -«- whether or not under the evidence that
segregation has gone to the extent of unjust

disocrimination.® (R. Tr. p. 704.)

The defendants! Answer, in effect, admits the fact of
segregation of Mexican children in the districts involved from

other children. Reference to Mexican children reads:

¥That for the efficient instruction of pupile from
said families, the Westminster School District has
found it desirable to instruct said pupils at dif-
ferent locations than are provi@ed for the instruction
of pupils who are familiar with the English language:
"That for the purpose and for the benefit of éaid
pupils, and to give them instruction 1nithe aforesagid

subject separate and apart from the English speaking

~pupils, the Board of Trustees of said District have

determined that it is for the best interests of
said pupiles of Mexican descent and for the best
interests of the English speaking pupils, that
said groups be educated separately during the
period they are in the lower grades.?®

(Answer p. 8.)
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The evidence also overwhelmingly shows such ‘segregation,
a8 will be pointed out in discussing the remaining portion of the
guestion, to-wit:

"Whether or not under the evidence that segregation
has gone to the extent of unjust disorimination.®

In discussing this question we will confine ourselves t0
evidence which indicates the unreasonable, unjust and discriminatory
basis and grounds for the segregation of Eexiéan pupils in the
schools of the districts involved and the unfair and discriminating
manner in which the regulations of the Boarde have been applied by.
those administering such regulations, | |

The testimony of the witnesses representing the schools
but called by petitioners, coming from the sources adverse to the
latter's cause, supplies the strangest type and cualify of substan-
tiation of the averments of the petition.

Early in the trial, in overruling‘én objection made by
Mr. Holdeén, the Court indicated that the attitude of the state of
mind of the Superintendent of the Garden Grove S8chools, ¥r. XKent,
was_important,-where he is charged'with discriminating against
"certain people in & case.® (R. Tr. p. 93.) Undoubtedly this
element is a key factor in the quest for the truth of this charge.
Therefore, let us begin with the testimony of James L. Kent.

Having admitted that "some Mexican children . . . have all
of the gualifications" that are required of the children who are
in the Lincoln School (where there are no Mexicans), {R. Tr. pp.‘127,
128), and having testified that Mré. Ochoa's child "had to be taken
out of Lincoln because of a social.problem,“ the Court asked, “Igntt
that ‘the parental duty, to gge where the child goes rather than
school authorities? 1 mean, except as to districts?" Mr, Xent
answered, *Our job is to see that we put the child where he can get
the best education, and there is more to it than just book learning.

There ie an assimilation of social cutlook we must give these children
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Then the Court asked:
"If Mys., Ochoa, assuming that she is the legal
guardian of the children, would request that her
child be piaced together with the other children
where he or she could commingle with those children
and acquiie by constant asgsociatien attitudes whichl
we feel are necessary for our children %o acquire in
public schools, why wouldn'y she be Qermitted to
do that?" |
(R. Tr. p. 134.)

The foregoing testimony and the statement elsewhere made
by ¥r. Kent to the effect that the complete éegregation practiced
in his disgtrict was ordered for the welfare of the children of
¥exican anéestry demonstrates a mental attitude and a beaurocratié.
psychology so unwarranted, unbalanced and arbitrary as té leave no

room for doubt that this school administrator was blind to the

rights and dutiee of parents and in an equal degree entertains

concepts and exzercises powers existing only in his imagination and
violently in conflict with Galifornia'School Law as well as State
and Federal constitutional guaranties.
The parent is the natural and legal gu&rdian of his children,

Ko law of California hﬁs altered this common law c@nditi?n. These
American Mexican children are not juvenile delinquents to be taken '
over by the State on the theory that the parents have somehow failed
in the performance of their legal and natural responsibilities.

| Yet the concept held by Mr. Kent is that school administra-
torS‘have'the right to disrqga;d the expressed desgires and demands
of American-Mexican parents as to their children not being associated:
solely with others of Mexican‘anceetry, and that thef be educated
in contact with Anglo-~Saxons and American puﬁils generally in the

tdemocratic schoolsg,? as the Court aptly termed them.

- 10 -
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powers and reSponéibilities, and, incidentally, the child's privilege

of looking to his parents for guldance and his immunity from the

| control of total strangers who are allens to it as far as kinghip,

natural or legal, is concerned.

Weither the California Comstitution nor the
‘8chool Law Uphold Respondents' Claims and
Their Pseudo Self-created Authority.

There.is a lawful and constitutional way to manage public

schools and to treat any genuine shortcomings of pupils of any race,

without mocking constitutional guaranties by either sophisticated

or simple-minded modes of discrimination.

The public schools of the State of California are created
and maintained under the authority and mandate of the 8tate Constitu-
tion, (Art. IX, Sections 1 to 15, inclusive.) ' Section 1 directs
the legislature to "encourage by all sultable means the promoction

of intellectual, scientific, moral and agriculiural improvement.H

" Under Sectiom 5 of said Act it was held that the opportunity. is

accorded to every’child, between the ages of five and twenty-one
yearsrof age, to receive instruction in the public schools, and that
this is & ves%ed legal right which the parent should enforce.
(Ward v. Flood, 48 Qal., 38, 51,)

‘The School Code, Section 3.170, provides that the elementary
schools of each school district "shall be open for the admission
of all children between six andﬁtwenty—one'years of age residing.
in the boundaries of the district.”

| Parente and guardians having control of children between the

ages of eight and sixteen are reQuired to send-suéh childreh to the
public full-time school for the full bime for which such schools
are maintained in the district where the children reéide. (School
Code, Section 1,130.) |

Séveral sectione of the 8chool Code expressly or implicitly

- 12 -
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‘frecognize the parentt!g authority and responsibility for the chlld's '

welfare. For example, under Section. 16483 of the Zducation Code
which provides for physical examinations, "to insure vroper care
of the pupils", the parent or guardian is authorized to refuse

consent to such examination, and the child is exempted therefrom.

In Section 17261 of the ®ducation Gode providimg for
Weompulsory education of the deaf® provides ﬂnothingtin this
chapter shallﬁbe construed as limiting the power of a parent, guar-
dian or person standing in loco parentis to determine what | |
treaﬁment or correction of any physical defect shall be prdvided
for = child or the agency to be employed for the purpose.!

Thgre is no authority right or sanction by law givén to
any School Board or person to segregate children in attendance

at Public Schools upon any basis except when expressly authorized

| by law, and any such unreasonable segregation is violation of

their constitutional rights as well as those of their parents.
In Hardwick v, Board of Education, 54 Ga1; App. 896, it
was held: _ |
fThe courte have the right to look into a public
law or a local ordinagnce or regulation for the purpose
of determining whether, upon its face, it is
reasonable or in its operation will be unreasonaoly
burdensome upon the body of citizens to which it may
be applicable, and if it is found to be oppressive
in.its effect when put in operation or violative
of any of the fundamental rights of any person or
‘set of persons, ?t will &nd should be nullified by
judicial fiat as unconstitutional and void, notwith=
standing that the legislature or the governing board
enacting or adopting such law or ordinance or regula-

tion has passed upon the facts upon which the law or

‘= 13 -
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tion that it is reasonable or that it will not impose
‘unreasonable urdens upon those who come within the pur-
view of ité terms.. . .

P, 709,

UIn truth, the proposition even extends beyond

the question of the ultimate effect of danving
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'éxercises upon minor children., It alsc involves the

Tight of parents to control their own children -=
to regquire them to live up to‘the teachings and the
principles which are inculcated in them at home under
the péarental authority and according to what the
parents themselves may conceive ¥ill be the course
of conduct in all matters which will the better amd
more surely subserve the present and future welfare
of their children. Cgn it be true that a law which
vests in others the authority to teach and compel
children to engage in those acts which their
parents, upon what they regard as a weil-founded
theory, have conceived that it is not conducive

to their personal welfare to adopt and follow,
havelspecially and strictly enjoined them not to
engagé in, is a valid enactment? Has the state

the right to enact & law or confer upon any public
authorities a power the efifect of which would be

to alienate in a measure the children from parental
authority? May the parents thus be eliminated in
any measure from consideration in the matter

of thediscipline and education of their children
along lines looking to the buiiding up of the

personal character and the advancement of the

- 14 -
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- personal welfare of the latter? These ques-’

tione, of course, proceed upon the assumption
that the views of parents affecting the educa-
tion and disciplining of their children are
reasonable, relate to matters in the rearing amd
education of their children as to which their
voice and choice should first be heeded am

not offensive to the moral well-being

of the children or inconsistent with the best
interests of eociety; and %o answer said
questions in the affirmative would be éo give
sanction to a power over home life that might
result in denying to parents their natural

as well as their constitutional right to govern
or control,within the scope of just parental‘aﬁthor-
ity, their own progeny. Indeed, it would be
distinctly revolutionary and possibly subversive
of that home life so essential to the safety
and seourity of society and the government
which regulates it, the every opposite effect
6f what the public school system is designed to
accomplish, to hold that any such overreaching
power exisied in the state or any of its

agencieg, "

14 (a) -
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I+ seems from respondents' Answer, above quoted, that the

- mental attitude and bureaurocratic psychology of Mr., Kent also

pervade the Boards of Education, and that this is the real reason for

the completé segregatidn of the American-MeXican children.

Prior to a recess in the trigl Mr. Kent had always believed
that Mexiocans are not of the white race and are an inferior people,
and he clung to his superiority complex to the last, He repeatedly
contrasted Mexicans with "white" children. He was first asked,
wle it not a fact, that you believe that the Mexican is not of the
white race?® and replied, "I believe he is an American. I don't
believe hé is of the white race.® ({R. Tr. pp. 119, 120.) He
admitted having written a thesis in which he revealed his investiga-
tion of the Mexicans as a race, and claimed that they were not of |
the white race. After the recess he declared that he believed that
a Mexican is of the “white" race, and he said, "That is one of the
reasons why they are being segregated." (R. Tr. p. 134.)

Mr, Kent told the Court that Mexicans are inferior to the

"white" in matters of personal hygiene, in their ability, in their

economic outlook, their clothing and ability to take part in school
activities. (R. Tr. pp. 121, 123.) Mr. Kent also said that he would
not permit a Mexican child to attend schools set apart for Caucasiams
even if the child met all of the qualifications:to attend such a
school otherwise, beocause, h@ gaid, that "is not fair to him; and

we haventt done thet. . . to put him in a whole clase of white people,
and to put him there by himself, would not be fair to him or to¢ the
other children,?

Kent admitted that from an educational standpoint it would be

- 15 -
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practicable to transfer such & Mexican pupil, but "because there is

a psychology of the thing? it would not be practicable. (R. Tr.

:pp. 128, 129. } This witness throughout his testimony has demonstrated
an attitude of racial superiority such as that of Hitler combined
with and productive of the belief that, at least as to Mexican
inferiors, the State, acting through School Boards and School Superin-
tendents, has the right and duty to determine whether the ohild should

- be allowed to exercise its constitutional rights to be treated as

other American children are and to enjoy the same privileges.

As said in the Hardwick opinion, supra, of a similar concept,
it would be distinctly revolutionary and possibly subversive c e
to the safety and security of society and the government which regu-
lates 1t,Y because Mr, Kent'!s and the respondents! ism, whatever it
mey be called, is at war with the American idea of equality and the
democratic ideals declated in the bpill of rights,

The attitude and psychology of the Boards and their
Superintendents is further revealed by the evasive and sometime dis-.
sembling character of the latter's testimony, For example, Mr., Xent
testified;

#Our policy is not as you stated, to send the
mexlcans to the Hoover School, However, the policy
does read that for non-~English-speaking students and
students who need help, we have set up the Hoover
8chool for the Spanish-speaking students., That is
what we are following.® (R. Tr. p. 81.)
On its face the foregoing is sham., It purpoTrts to prbvide that all
non-English-speaking students® and all ®who need help" shall be
éssigned to the Hoover School, but adds that the school ie for
ﬂSpanish-speaking students.™ |

It is common knowledge, and Mr. XKent elsewheré was forced

to admit that other race students need help and have the defects

contemplated, which he said came from "g bilingual handicap." Also,
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Kent admitted that these handicapped children of other races were

assigned to the Anglo-Saxon schools. (R. Tr. pp. 83.)

Mr. Kent insisted that the Mexican children were not sent to
Hoover School merely because of their mexican ancestry, having first
admitted that many Mexican pupils spoke English and had no "linguis-
tic difficulties." (R, Tr. p. 84,) When pressed for reasons as to

why such children were kept in the Hoover School, Mr. Kent answered,

‘WBecause of their location as to the Hoover School," and that it

would be ¥silly to transport them to any other school.t Thaf this
ansﬁer is sham, or, that there was arbitrary discrimination is shown
by the facts, éstablished'by undisputed testimony of parents, that
non-iexican children also lived closer to the Hoover School thanlto
the school to which they were sent, and that several of the witnesses
lived closer to Lincoln School than to the Hoover,

Another reason was that the Mexicans must be "taught manners®
and "cleanliness.*. (R, Tr. p. 85.) However, Mr. Kent admitted that
the same defec¢ts in "white children® had fequired that special
classes be provided at Lincoln 8chool as were maintained at Hoover
to remedy this. (R. Tr. p, 86.)

Another reason given was "mannerisms, dress and ability to
get along with people." This one is too obviously trivial to discuss
However, he admitted that other race students reduiréd training in
these matters which was given to them elsewhere. (R. Tr. p.l87.)

The next‘reason assigned was “Americanizatién“ for which g
special prograu was supplied. (R, Tr. p. 87.) Mr. Xent admitted
that no tests were given to find out whether Mgxican pupils were
defective as %o Americanizgfion, and that they did not talk with
the parent about the nuem%'t:en.':I Vhether the pupll speaks English,
he said, or has an “attitudé“‘of gome kind, or is “aﬁapted to going
to School" -~ these are the tesis in determing whether they should

be placed in the school for Mexicans on account of needing American-

igation. (R, Tr. p. 88.)
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However, Mr. Kent declared that 1f the child speaks English,
ig clean, lives near the other school, it would make a difference,
and if‘he met all of the tests which he had given (the foregoing
reasons), the pupil would ﬁe allowed to attend the Lincoln School.
Yet, he claimed that not one of the 292 at Hoover had ever met the
teste. (R. Tr. p. 89,)

Elsewhere in this brief it is shown ﬁhat,‘largely under the
Court's questioging; the "Ajericanization® reason was exploded.

Spacé will not permit pursuance of this gquestion further as to this
witness' testimony, but throughout it exhibits partiality against
Mexicen pupils in applying reascns to them which are in fact equally
applicable to others and also triviality which can only be attributed
to prejudice.

In contract with the theories of Mr. Kent and the respondents,
the views of an American-Mexican parent are of value. Mrs, Fuentes
said that in one of her conversations with My. Reinhard, he asked
her why she wanted to put her son Bobbie in Franklin School, and she
replied: In Franklin School he had more privileges, he would learn
more, and he would not be held behind, kept behind in echool. I told
him that Bobbie knew how to talk in the English language, and, she
said Reinhard merely stated that he couldn?t do anything about it.
(R. Tr. p. 154.) | |

In the same conversation Reinhard admitted that if he had g
child he would not send him to Fremont School, *Because," he said,
fthey didn't have any privileges," and, "I would want the best for my
child.* (R. Tr, 157.)

- It is submitted that these American-Mexicans have exhibited
a far more sound and perfect appreciation of true Amerioanism than
have the school authorities. When parents, like ily. Palomino, |
organize and demand that their children be treated as other American
children are, every agency of the government, including the Qourts

are dﬁty—bound t0 aid them as far as it is within their power.:
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Palomino_told the Courf: 1 wanf to raise my children as good as
Americans, if they give us a chance. I want my children to attend
the Lincoln School. (R. Tr., p. 48,) |

Juan Munoz told Mr. Emley, Superinﬁendent of the Garden
grove Schools, "I am fighting for my childrentg rights,? and was
told, HMexicans are too dirty, Japanese and Filipinos are a higher'
race than Mexicans and better qualified citizens. ¥unoz protested
that all Mexicans are not alike nor dirty; that for one dirty Mexican
they should not all "have to take it;" he protested~against ¥r., Emley!
directing "all Meiican pupils to the nurse's fcom“ instead of sending’
only the ones who were dirty, and he said the pupils of other races
%laugh at us." (R. Tr. pp. 65-87.)

American-Mexicans are unable to understend why their child-
ren should be segregated, For example, Mrs. Fuentes, in her endeavor
to have her boy received in the Franklin Bchool in Santa Ana, asked
why her children, of Mexican descent, are noi given‘“the same rightsh
‘and taught "just the same" and allowed to "mingle with the Are ricans
right along with the citizens of the United States, as T am." (R. Tr.
p. 181.) ‘

- This plain guestion speaks a volume, It depicts the injured
and embarrassed feellng of Mexicaﬁ parente, which must be reflected
and magnified in the children who are the direct vicfims of the
discrimination; it portrays a yearning for being taken into Agerican
life gnd fellowship and the despair which comes from reglization of
the sad reality that they are now a people apart from, and subject
to a purporied race who assume superiority.

¥rs., Fuentes is no doubt an example of others, and she has
felt the humiliation of her position and that of her child so keenly
that she kept her boy at home because "they have disérimination of
the chiidren,“-and ghe told the Superintendent that éhe would do so,
and finélly'sent him to Fremont School (for Mexicans only) because

she could not send him to Franklin, (R, Tr. p. 164.)
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~ Hdirty;% have lice; impetigo; "generally dirty hands, face, neck,

' hygiehe.j (R. Tr. pp. 116, 121.) ¥r. Kent admitted that Yon account

" it is unnecessary; yet Kent admitted that some of them are not

Other Grounds AdVanced by Resvpondents as

Reasgsong for Their Segregation Regulations

Fstablish that Buch Regulations Are Unjugt
and Arbitrarily Discriminatory. |
1.

Superintendent Kent asserted that the Mexican children are
ears;" and are inferiecr to the white race in the matter of persoml

of cleanliness" the children of Mexican descent have been segregated.
(R. Tr. p. 88.) That this is one ground for the segregation regula=-
tions is sufficient, of itself, to render them violative of the
14th amendment,

It would be unreasonable and unjust to deny these children

privileges which others enjoy'even if they were all uncleanly, and

subject to this criticism. (R. Tr. p. 116.) It is contrary to the
system established by the California SBchool Code, which authorizes
the governing beard of any district to exclude children of vicious
or filthy habits from the school. (School Code Sec. 1.10,)

The Code alsé enjoins upon the Boards the duty "to give
diligent care to the health . . . of the pupils.“ (Part 1; chapter:
IV, Article I, Seec. 1.100;)it authorizes thelemployment fguch a

number of nurses as are deemed necessary? to work under the direction
of the physical inspector (Part 1, Chapter IV, Article I, Section
1,110), and for physical examinations of pupils (Part'l, Chgpter IV,
Article III, See. 1.1230 a), | |
Section 1,133 of the same Article provides for the notifice-
tion of the parent.or guardian by the physical inspector of any
defects discovered, "asking such action as will cure such defect
or defects," and if the child is not cured and the physical disability

is Yinimical to the welfare of other pupila® the child may be
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excluded (Part 1, Chapter 1, Article II, Sec. 1.13), or if the

- disease 1is contagioﬁs, like impetigo, the child may be excluded

(Part 1, Chapter 1, Article II, Sec. 1.11).

These sections indi cate the plan and system contemplated by
the law of California fof coping with the problem which, according
to ¥r. Kent, is the reason why the respondents "have segregated
them," the Mexican pupils, and denied to them the privilege of
attending the schools which the children of Negroes, Japanese,
Portuguese, Chinese and all other Caucasians than theose of Mexican
ancastry_aré privileged to attend. ’

And what of the rights of the American-Mexican pupils who

meet the standards of hygiene set by those who attend the s chools

from which the former are barred? Mr. Kent and the Sgnta Ana
School Board keep\them_in the same school with those whose defents
make them aliens in Franklin School, where the alleged super-race
pupils are ensconced ﬁnd safeguarded, and these authorities tell
ﬁhe Court that this proceduré ie for the benefit of the children of

Mexican ancestry, including those who meet all of the reqﬁirements '

' to enter the other school. The thesis is pure sophistry and too

thin to deceive.

| Ag far as the Synta Ana City District is concerned the
éuperintendent's testimony, alone, suffices to establish the unjust
discrimination by board regulations, and as they have been applied,

as alleged in the petition.' However, the testimony of several

‘witnesses pile up the evidence in that regard.

Mrs. Felicitas Fuenteé testified that she lived in the
Santa Ana Distriet and her son, Roberto, eight years of age, attended
the Fremont School (all Mexigam pupils). (R. Tr. pp. 142-144.)
That she made regular yearly pilgrimates to enroll her child in
Franklin School and had three cenversatlens with the Agsistant
Superintendent, Mr. Smith, one at the beginning of eath school year, .

the last being in 1244, who told her, she testified, that "Mexicans
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were dirty* and Roberto must attend Fremont School. (R. Tr. op.

151, 152.)

Juan Munoz testified that in his talk with Superintendent
Emley the latter asserted that the reason why Munoz! child must go
to the scheool for Mexicans only was that these pupils are dirty and

never bathe. (R. Tr. pp. 65-67.)

I, |

Mr, Xent enumerated thé prévalence of tuberculosis among
Mexicen children as one of the reasone for keeping them apart from
others not of that national origin. (R. Tr. p. 116.} Of course,
this was silly, almost childish, and he thereafter admitted as
much in tegtifying that such children were not vermitted %o affend
ghool, and that children in all schools were found who were thus
afflicted and received the same tests and treatment., (R. Tr. pp.
118, 119.)

III. |
- The need for Aﬁericanization wag one of the reasons atresged

by Mr. Kent. He declared that a special course ié given to the
Mexicans, and that "it isn't needed in other schools." (R, Tr. pp.
87, 88.) Yet, he testified that no tests were ziven to determine
whether a particular child reguires the dourse. They decide the
matter by talking with the pupil,wﬂtd see their attitudes and whe-
ther they can speak the English language;" sometimes they hear the
parents talk and sometimes not. He asserted that "if é child
speaks the English language and is clean and lives %ear the other
school besides the Hoover School,” it would make a difference then;
(R. Tr. pp. 88, 89.) - |

It is submitted that nothing in all of this. could provide

a test py yhich 1t could be determined whether or not a child needed
a special course 1n “Americanization.® He might well speak the

Engligh language, be clean and live near the Lincoln School for
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Ang16~Saxons, and have little conception of American ideals or

ways of 1ife, and the same would be true in judging the parents and
the home, from hearing them talk, However, it is plain that this
was not.anyasubstantial‘reason which caused that district to

gegregate.

Phere were 392 children at the school for Mexican-Americans,

. R. (Tr. p. 39). According %o ¥r. Kent not one passed'the test as

to Americanism, except those who lived near the Eoover 8chool and
not in the district near the Lincoln School. This was untrue,
Mr. Hunoz testified that he lived only five blocks from the Lincoln
School and a mile and a quarter from Hoover (R. Tr. PP. 68, 69); [
that they spoke both languages in their home; he denied that they
were dirty or lacked éleanliness: an% that his children talked
English at school. (R, Tr. pp. 73, $3.) |

Mrs, Sianez testlified that she lived one-half mile from_
Bolza School (for Anglo-Saxoﬁs)'and three miies fror the Hoover
School. (R. Tr. pp. 54-56,) Sne said they spoke English when they
came to the Garden Grové district and to school there, and they :
came from Huntington Beach schools where there was no segregation.
(R. Tr. pp. 58, 57.) They were refused‘entrance to the Bolsa
8chool "because they were Mexicens" and was so informed when she
asked to have her children attend there. (R. Tr. p. 59.) |

Mrs. Ochoa's children spoke the English 1anguége and were
not‘unclean. (R. Tr. pp. 14, 15.) She testifiszd that the Hoover
School was further from her home than Lincoln, (R. Tr. p. 13), end
she told Mr. Kent of this fact when she asked to have her boy
admitted to the closer school. It was more than a mile to the
Hoover School, and her boy wes very young. (R. Tr. p. 25.)

. These examples should suffice to show that ¥r, Kenti's
exception above mentioned was without factual foundation, and also
that he did not apply the test which he announced in refusing |

these parents permiseion to enter their children in Lincoln School,
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‘pays no attention to this question. (R. Tr. pp. 358, 257.) He

and this excludes the alleged Ame ricanization reason for segregation.

IV,
Frank A. Hendaréén, Superintendent of Schools in the Santa
Ana City School District, stated that they classified the children
for purposes of segregation largely by "looking at their names" to
determine whether they were of Mexican descent. (R. Tr., p. 2355,)
He said it makes no difference whethér they or their parents wefe

born in the United States or are citizens here, and that the Board

admitted that there is complete segregation in the Santa Ana District
(R, Tr. p. 213), and that even in a few cases where by special
permission M¥exican children had attended the schools for others,
létters (in evidencé) had been sent cancelling such permits snd
directing that the children go to the schools for those of Mexican
sncestry. (R. Tr. pp. 318-231.) However, later he testified that
it is nbt "the policy of the Board to segregate all the Mexican
children in one school or another school." (R. Tr. p. 335.) He
refused o éay that the Board intends to refuse permission to grant
transfers to ¥exicans from the Mexican School., (R. Tr. p. 337.)
Yet, in answer to questions of the Court concerning an
alleged contemplated change in the composition of the Fremont Mexican
attended schooi, Mr. Hendergon apparently gave the true picture
which was much clouded By-contradictory statements in his replies
to questions by petitioners'! counsel. On transcript page 237, et
geq. the witness tesgtified to the following as facts within his
knowledge: Fremont School was then wholly Mexican attended; if

it were changed so as not tq be wholly Mexican, parents of children

not Me*icans amd living in the district would not have to get
permission to have their children attend that school, (ﬁ.'Tr. Do
229), but in the past such children have been given permission to gd

to non-Mexican schools in other fthree directions, outside of the
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Fremont district, because this is the policy of the Board and it

applied to "little colored children" of whom there were a few, the

. said policy being to permit those in a small minority to transfer

to a school "where theyffind their own people.® This is a policy

and practice of the Board conveyed to the Superintendent, tacitly

or by resolution.

It practically meant that the transfers were made
"gutomatically," and "the request would come, if they knew it had

to come,¥ that is, the request from the parent or guardian, end the
witness blandly assgerted chey know our‘policy and practiée."

In the same way Mexicans living in the Franklin district,
‘all non-Mexican, got tranéferred to the Fremont school.

Henderson sald, "We use the same practice with all clésses
of people and all nationalities," (R. Tr. pp. 327-330), but the
only groups which he mentioned were Negroes and Mexicans, and thie
policy had existed for 13 or 13 years.

Petitioners insist that in this testimony ¥r] Henderson

significantly yet inadverteﬁtly gave the Court the true pioture of
actual operation of segregation as practiced, The Board had a
policy and practibe which actually segregated.ﬁexicans golely on

the basis of their respective races. To carry it out the children

were transferred automatically, and the parents knew it so well
thﬁt they did not generaliy ask for &ransfers but would if'necessary
because "they knew it had to come, of course.t

Mr. Henderson emphasized the foregoing at once in answer
to a question Dy petitioners' counsel; said that as an employee of
the Board he followed the pgl%cy enunclated by the Board, which
were made "tacitly or by resolution, in writing or orally,"
(Emphasis added.) (R. Tr. p., 33l.) | |

Then, inexplicably, Mr. Henderson denied that "it is the

policy of the Board to segTegate all Mexican children inrone
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‘District under the Board's policy io_permit minority group children

school or another,® and declared that it just "haopens so" in the
Fremont School. (R. Tr. p. 234.) He was forced to concede that
the same situation existed in the other two all-Mexican 8chools, Delhi
and Logen. (R. Tr. pp. 338, 337,)

. Truly, strange things really happen in the Santa Ana

to join "their people in districts where the? are a majority,t
Petitioners believe that this is é'situation which calls for the
application and use of the déctrine put into effect in Xerr v.
Enoch Pratt Free'Libiary v. Baltimore, 149 F. (3d) 213, where the
Court said it would determine whether the petitioner had been
excluded from a library training course because of her race and,

if so, whether this was contfary to the Federal Comstitution by "an

appréisement of.the facts," and not upon mere technicality. Te
apprehend that when the Court's queétioning relaxed the bag, the !
oat emerged, and the story which he t0ld was the truth.

This cbﬁélusion is uphéld by the hypothegis which renders
other admissions against interest admissible,.namely, that a person
will not prevaricate to his own diq&dvantage,

According to the truth the ;sserted happening in thesé
all-Mexican children schools was the direét result of the Boardt's
cleverly-varniéhed policy and praqtice by which compulsion wés’
successfully achieved. The Mexicans, as Henderson said, all knew

this practice and policy and "of course" would do what they knew

*had to bhe" done.

‘ v.
| In El Modino District the basis of segrégation was
“intellectual“ and "educatignal" according to Harold Hammarsten
who had been Superintendent of the E1 Modino School District for
seven years. He said, it is true that the general policy that the
childrén of Mexican descent are to be educated in schools separate

and apart from other students has been observed "over a long period
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of vears.® (R. Tr. p. 291,) It has existed for 15 years, (R. Tr.
p. 2394.) Ee had inquired of the present Board or the Board that
was there during "the last seven years" as to their reasons for
this policy. (R. Tr. p.'293.) The enrollment at Lincoln School
was 100% Mexican. Regardless of where the othér children reside,
they aré sent to the Roosevelt School. (R. T, pP. 294.)

He said he believed in segregation of ¥exican pupils as
set up in respondents! Answer, "If you will include that it is
for the best interest of the Mexican pupils. (R. Tr. p. 295.)
The two schools are 120 yards apart. He said the pupils "use the
same sidewalks," (R. Tr. p. 296.)

However, right there community of interest and contact

Il between Mexicans and others stops, as far as school policy can

control the situation. The schools open at different times. The
recesses are "staggered" so that each may use the playground

separately. The lunch hours are different, and they get out of

school at different times. (R, Tr. pp. 296, 297.) The Mexican
students are American born, (R. Tr. p. 299.) If children are of

exican descent, when they enroll "they all go there," to the
Lincoln School, and no tests are given. (R. Tr. p. 302;)

Mr, Hammarsten definitely evaded answering when asked,
"It is the policy of the bo&rd, isn't 1t He sald, "We maintain
the schools for them," and followed with similar énswers to ques-
tions on the same point, but 4id admit that the-children'probably
follow the policy of the Board in attending the Lincoln School.
(R. Tr. p. 303.) The witness claimed that the children or their
parents thought it was for their best interests to attend the |
Lincoln School, because, heysaid, if they did not think so they
would have applied for a transfer to the Roosevelt School, (R; Tr.
p. 303.) '

Hammarsten was not as candid as Superintendent Henderson.

The conditions as to segregation were similar in their distriocts,
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The same policy had existed in both for a long period, and Henderson

I testified that everyone knew the Board's policy; that as MeX can

' ¢children enrolled they ere automatically assigned to schools for

them only, and‘he‘said,‘in effect, that they knew they had to go

to such schools and so did not nake Teguests to be transferred,
Proof that even when requests for transfers were made the

ﬁexican-American puplls were kept in the Lincoln 8S8chool because

of their lineage was produced as this witness admitted that Miss

“Torres and Robert Perez had no lack of basic understanding of the

English language. (R. Tr. p. 308.) Yet, Mise Torres testified
that she and others made known their .desire to go to the Roosevelt
School. (R. Tr. p. 264.) The boy probably did the same, but the
Court sustained an objection by Mr. Holden because the conversation
occurred in 1841, (R. Tr. p. 373.) Mr. Hammarsten admitted that
he never had advised the children attending at Lincoln Sghool |
that they could be transferred. (R, Tr. p. 308.) | “

After much testimony through.wﬁich the witness, at times,. |
indicated that there was a difference in the courses of.instruction
given in the two El Modino Schools, he finally conceded that the
courses of instruction in both schools follow pretty much ﬁhe
course ‘prescribed" by the "County Schools,® by which he meant
the ¢ourse prescribed by the County Board of Education,'whose
course they are bound to follow, He 2lso admitted that the courses
followed in the two El Modino Schools are "the same" on a basis
that is Yprobably! not as broad and comprehensive in the Lincoln
School as in the Roosevelt. (R. Tr. p. 312.)

"In answer 1o questions by the Gourtrthis witness said

the idea of segregation of {he students was based on #the level

" in scholarship." He admitted that there were some students in a

certain greade in the Lincoln School who surpass those of the same
grade in Roosevelt, (R. Tr., p. 323.} Yet, when asked why these

Mexican children were not transferred, Hammarsten replied, ®It

1
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-would not be praciical in our school management, and educationally
I don't think it would be practical," and he said, ""Well, you are

| gétting right into this business of segregating the Mexlcans, and

then yvou are selecting out of that group of Mexicans to send over

to the Roosevelt School." The transcript continues:

fQ But you are not selecting them on a ¥exican
basis, you are selecting them on an
intellectual basis, |
A The trouble is they don't loock at it from the
educational standpoint, but from the Mexican
standpoint, |
. Q Well, never mind. Tou have never tried it.%
(R. Tr. p. 323.)

By the foregoing Mr.'Hammarsten definitely admite that the
segregation/ig the basls of Mexican ancestry. He admits that they
are "selecting," that is, segregating them "on a Mexican basig,"
and he deplores the fact that the Mexicans adhere to their own
"gtandpoint," which is that they want their constitutional rights.

Again in thié same inquiry by the Court the witnese saild,
off-guard, *Suppose we did allow them to make applications?“ Thus,
he plainly assumed that they do not allow these children to make

applications for transfer#. PFinally, he admitted that it was "pos-

gible aﬁd-pr&cticable, from a school standpoint® to cease segrega=
tionrand put all children together in the schools. (R. Tr. p. 335.)
The witness said that he had never, at any time, where a child |
ghowed special aptitude in the English language to grasp the
course of study, and had a basic training in it, transferred a
Mexican child on his, the Superintendent's, own volition. (R. Tr.
p. 333.) |

The commencement exercises are geparate for the two
schools. (R. Tr. p. 337.) .

It is believed that the téstimony-of this Superintendenﬁ
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.'“language haﬁdicap“ might remain almost indefinitely, but “would

shows beyond dispute segregation on the basis of Mexican ancestry
as to most of the Mexican children; that this is a matter of
usage and custom, as well as school policy, and that it is definitely
not regulated on intellectual or ability tests.

Although Mr. Holden expressed the opinion that, “in this
Wsstmister District . . . the segregation was not proper, aslfax
as that is concerned,” the Superintendent made a strong effort to
convince the Court to the contrary. This is the district concerning
which an unsuccessful attempt was made to compare the issues on the |
basis of assurance that the segregation was about to be discontinued,|

Mr, Harris testified that ®the Hoover School is attended
solely by Hexi can children," and the Westminster School Mis
attended by children other than of Mexican descent, and of Hexican
descent." (R, Tx. Pp. 345, 348,) The essence of Mr.'ﬁarfis‘ Treason
for segregation was the Youltural background® of persons of
¥exican ancestry (R. Tr. p. 357), whieh he brought forth after
indibating.that their inability to speak the English languageA
retarded, in some degree, all such.dlildren, and continued to do,
even though abouf 80% of them spoke English when %they entered the
firset grade, and the other 40% acquired such ability as they
progresesed, (R. Tr. pp. 352-355.)

This witness was cautious to the degree of uncertain%y
in difficult answers. He often qualified or safe-guarded his
conclusions by such words as "perhaps" and "I suspect® and "I am

not so sure." (R. Tr. p.‘358.) In this way he testified that a

not say that the educational program of which segregation was
apparently a part is a benéﬁiﬁ to all of these Mexican children.
{R. Tr. p. 358.)

Again with caution he mid, l“It is very possible“ that a chila
ma¥ be retarded in acquiring the English language by associating
with others who do not speak i%. (R. Tr, p. 360.) The tramscript
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contains pages of Mr., Harris' testimony about dividing the classes

in the fourth grade into three groups, "a slow fourth,® "a more

prOgressive fourth," and Ya more rapid learning fourth," classified
on an Yability" basis. (R, Tr. pp. 363-369,) Yet, he testified

that they were given the same course of study, but *it was given to

them in a slightly different manner, or perhapes a more gradual
inoline basis.t |

The difference must be gégggg, indeed, because not one of
them ever progressed fast encugh $o be sent to the Westminster
School\at‘the end of the fourth grade. (R. Tr. p. 387.) Yet, he
testified there were Mexican children'in the Hoover School whose
ability is above that of some in Westminster. (R. Tr. p. 381.)

It seems quite obvious, therefore, that from a practical
stahapeinﬁ_the "ability" groupings in the Hoover School, &t ieast,
were of no substantial advantage, but mere subterfuge. A+t any rate,
in answer to a direct and simple question as to whether it is not
a fact that the children at the Hoover School were separated because
they were of Meiican descent, Mr. Harris declared that he was "unable
to anewer because of the historical background.” (R. Tr. p..369.)
He was confronted with his answer which avers that "for the test
interests of the pupils of the Hoover School, that, being of Mexican
descent," it is the policy of the Board that they "be educated
geparate and apart from the English-speaking pupils,® in the lower
grades, and replied, "It undoubtedly is an educational policy which.
has been broadly interpreted.“ (R. Tr. p. 372,) He said that
this segregation_in;the lowef grades would undouﬁtedly continue,

(R, Tr. v, 373.)

He admitted after reading another évermgnt of this answer,
that regardless of whether the ckild speaks or understands the
English languagé, he is still'required to attend the separate school
because he is'of Mexican desgscent, and that is the policy éf his Board.,

(R, Tr., p. 374.) In explanation and atteﬁpted justification of this
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gpecialists., However, in answer to the next questlion he averred
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un-Americen policy Mr. Harris Reverted to the "cultural background®

of these Mexican-American children, and he claimed that it was due

to this factor that they must remain segregated to be faught by

i

that this was only one element, one handicap of these children as

compared with an American culture "as interpreted'in English words,*

and as thus "seen," When asked to distinguish this cultural basis,
whether the dhild does or does not speak English, the Court was
told that it all gpes back to "Hother Goose Rhymes,®
A poetess of renown wrote, "Little drops of waber, little
grains of sand, make the mighty ocean and {the pleasant land.® But
2 wise phylosopher reasoned, "Little things affect little minds.'
It seems that one or the other of these theories is applicable;
Agcording to this erudate educator, out of the Mother Goose
Rhymes "oome stories of our American heroes, our American frontiers,
rhymes; rhythms,* and since the Mexican-American éhild, "has not
had these stories read to him in the English language," he has no
conception of them, and, ergo, he must have "a speoially trained
teacher® to give him the background which he lacks, presumably
beginning with the Mother Goose Rhymes, ard, of course, such ciaéses
are not given in any other school, regardless of how many pupile
in them never were endowed with an education amd Mother Goose
cultural background. It would be interesting to take a poll of
the judiciary 6: use a questionnaire to discover how much or how
little they are thus endowed,

However, if Mr. Harris' estimate of Mother Goose Rhymes

in interpreting stories of our American heroes, and other stories,

has any substantial factual basis, what of the children of Portuguese
&escent, of Gefman or French'of Italian or Greek lineage? Admittedly,
there were Portuguese and Filipinos and Ja@anese, and they #ére not
sent to‘the Hoover School.

Also, Mr. Harris admitted, in answer to the Court's guestion
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that some of the parents in the Westmineter district of the children

| attending the Hoover School had themselves acquired the essential

~cultural background. (R. Tr. p. 327.) At least, as to them, the

policy and regulations of the Board are discriminatory and unjust.

As far as the reason, ocultural background, is concerned, it

- seems unthinkable that any Court can say that it reasonably warrants
- the impairment of comstitutional guaranties herein involved and
| the substitution of 8tate School authority for parental responsibil-

. itles and rights.

But, Mr. Harris finally admitted that when the child has
grasped the English language so that through it he can see and
grasp the cultural background, "he is equal and not inferior to
the other children.* (a. Tr. p. 382.) ‘

Hence, the lack of said cultural background is, in fact,
¥r, Harris! and his Board'g only reason for keeping these'ehildren
segregated, and the Mother Goose Rhymes in #%Beir view have grown
into "mighty mountains® (but not pleasant lands), to block and
blight the Americanization and realizationlof sacred rights under

the Federal Constitﬁtion,

Before ending this discussion of the second guestion,

attention should be called to the fact that although it is incon-

gistent with respondents! Answer, the several Supérintendents of
Schools, some less seriously than others, claimed that the lack of
knowledge of the English language by children of ﬁexican-ancestry
was the principal reason for segregation. Yet, none of these

witnesses testified that any gernuine or defimnite or substantial .

test wag used to determine fhe question, and M¥r, Henderson of the

Santa Ana district made no pretensions that any test was employed
but said they were largely classified by their Hexacén'names.

(R. Tr. p. 255.) Mr, Hammarsten of El Modino District said no
tests were givén for children entering thé first grade, (R. Tr. pp.

301-303.)
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On the other hand a number of the parent witnesses who

Ea.ttempted to have their children sent to the other schools said no

test was giﬁen their children, but their requests were refused,
Mrs. Ochoa said no tests were given, and that ¥r, Kent said
nothing about the ability of her children to speak English {(R. Tr.

p. 37.)
¥r. Palomino said no tests were given his children, (R.

Tr, p. 49,)

Mre, Sianez testified to the same effect (R, Tr. p. 58),

ss did ¥r, Munoz, (R. Tr. pp. 65-67, 69.)

Hot one of the other parent witnesses who relsted conversa-

tione with school authorities related that any reference was made to

the c¢hild!s ability to qualify in the matter of knowledge of the
English language. Thelr undisputed testimony also showed that each-
of the children of these petitioners who appeared spoke English

in their homes and tefore'they went. to school,

THE THIRD QUESTION

In the language of the Court the third gquestion is;

8Phird, as to whether or not the plaintiffs

are in a position to invoke this action as a
class action, or as to whether their rights v
are individualistic; and if the action is an
individual suit between the individuals named

as plaintiffe and the respective school district
against which it 1is directed, any relief can be
afforded in the action other than personal relief
fo the individqgl plaintiff as to the childien

of that individuai plaintiff, And, ultimately,
assuming that ﬁhe plaintiffs can recover -- in
other words, that there is jurisdiction in the

court and that the evidence justifies recovery by

- 34 =
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provides:

 them ~- what form of relief are they asking

in this action, and what form of relief teo the
plaintiffs, if entitled to any relief, is
appropriste within the issues of the action.®

(R. Tr. pp. 704-705.)

The averment of the Petition, Paragraph XXIII, in this

behalf alleges: (Pp. 8-7.)

#Thieg action is brought on behalf of petitioners
and some 5,000 other persons of Mexican and Latin
descent and extraction all citizens of the United
States of America, residing within saeid Districts._
That the questions involved 5y these proceedings

are one of a common and general interest and the

- parties are numerous and it is impractical to

bring all of them before the Court. Therefore,

these petitioners sue for the benefit of all.M

Also, it is alleged in Paragraph XVI as followe: (P. 4.)

"That each of Petitioners are beneficially
interested in the privileges, management, con-
trel and operation of his respective School

District and System and its facilities,®

Section 382 of the California Code of Civil Procedure

" ., . . when the question is one of a common

or general interest, of many persons, or when tﬁé
parties are numerous, and it is impracticable to
bring them all before the court, one or more may sue

or defend for the benefit of all.®

This being a matter of practice and procedure in a civil
case, the State law of California controls. (Title 28, Sec, 7847 Jud|
¢ ode and Judiciary.)

The teet of the right to sue under the above provision
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of éaid Sectién 382 is whether an action for the same relief would

- 1ie on behalf of each of the parties alleged to be repfesented by

the petitioners to protect or enforce their individual rights.
If =0, Section 383 applies and one mey sue for the benefit of all,
(Water District v. Steveﬁs, 206 Cal. 400.)

In Carey v. Brown, 58‘Ga1. App. 505, 1t was held that a

‘party who seeke to avail himself of this provision of Section 582,‘

fmist show that 'the cuestion is one of common or general interest

- of many persons' or that *‘the parties are numerous and it is

impracticable to biing them all before the court.t® _

The Court will take judicial knowledge that there are
numerous parties situated similarly to the petitioners herein.

Also, the mere factual allegations of the Petition establish
the common interest of “many persons," to-wit: all scﬁool-age
American children of Mexican ancestry within the districts involved,
and the data supplied by the respondents shows that-there are
hundreds of them attending the schools of said districts.

However, 1t is of no pﬁrticular moment in this case to
distinguiceh between individualistic and class actions, since a
determination favorable to the petitioners as individuale must
necessary determine the rights of all others éimilarly situated,
that is, the privileges and immunities of all American school-age
children of Mexican ancestry and their parents or guardians.

This obvious fact, also, proves the class-action nature of the
suit.

If the action be regarded as one between the individuals
who instituted it and the defendants, the result is a judgment

for plaintiffs and against defendants.

The Relief

There is but one form of action in California (Cal. ¢. C. P,

\

S8ec. 307). The pleadings of fact and the evidence determine what
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relief the Court may adjudge and decree,

I.
The instant Petitlion asks injunctive relief. There can be

no doubt of the jurisdiction of a District Court to grant this

‘relief in a cagse of this nature. Thé:decisien of the United States

Supreme Court in Hague v, Com. for Ind. Org., 307 U. 8, 496, 83 L,

Ed. 433, definitely determines this question.

It holds ‘that Federal Courts have jurisdiction to entertain

a sult to enjoin the enforcement of an ordinsnce of a municipality

wheie the petition avers that the ordinance denies citizens righis
protected by the 14th amendment to the Federal Constitution and
violates the privileges and immunities clause thereof. It held

that jurisdiction to grant injuncitive relief is conferred by the

‘provisions of Section 34 (14) of the Judicial Code, whioh, it is

said, grants jurisdiction of suits "at law or in equity authorized

by law to be brought by any pérson to redress the deprivation under

- color of law, statute, ordinance, regulation, custom, or usage, of

any state, of any right, privilege or immnity, secured by the
United.States, or.of any iight secured by any law of the United
gtates, . . " . 4

The Petition alleged that, pursuvant to an ordinance, they
had been arrested for diétributing printed matter on the pabiic
streets and prevented from_holding\?ublic meetings‘witﬁin Jersey
o1ty. | | |

In the instant case thé same and similar constitutional
righte are charged to have been violated, and injunctive relief

is, under the Hague decislonms & right of the petitioners, if they.
have established such charge during the trial, |

I1,

A Writ of Mandsmus is sought.

"The practice, pleadings and forms and modes of

- 37 =
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proeeeding in civil causes, other than equity
and admiralty in the district courts, shall
conform, as neal as may be, to the practice,
pleadings, and form and modes of proceeding

existing at the time in like causes in the

, - gourts of record of the State within which such
district Court is held, any‘rule of court to the
contrary notwithstanding.® (Title 28, Sec. 734,
Jﬁd. Code and Judiciary.)

Even though the Federal Courts do not thus conform to State
pr?CEdHTE'in equity'matters, Federal Courts, in granting Writs of
Mandamue, may follow such State procedure in proper cases. Wi sdom
v. Eemphis, Fed. Cas. No. 17, 903 (C. C. Tenn.); Laird v. De Soﬁo,
25 F. 7685 U. 8. v. Keokuk, 6 Wall.'514, 18 L. ed. 933.

T+ is said in ¥ielsen v. Richards, 69 Cal. App. 533, that:
"Where one has a substantial right which way be
enforced by mandamus, 'and there is no plain,
speedy, and adequate‘remedy in the ordinary course
of law, he is entitled as a matter of right %o
the writ.' {Gay v. Torrance, 145 Cal, 144, 148
(78 Pac. 540): Inglin v; Hoppin, 156 Cal. 483.7
(105 Pac. 582.))." _

And_Section 377 authorizes Federal District Courts to issue
mandamus where there is no other adequate remedy and an existing
duty is peremptory and plain. (ﬁcﬂgrthy v, U. 8. Dist. L., 19 )
(24) 483.)

The use‘of this Writ hes been much extended in modern times.

(Virginie v. Rives, 100 U. §. 313, 35 L. ed, 667,)

It is not a matter of right but of sound judicial disecretion |

and upon equitable principles. (Duncan Townsite Go.'v. Lane, 245

| v. 8. 308, 62 L. ed. 309; Katsh v. Rafferty, 12 F. (24) 460; U, 8.

ex rel Stowell v. Deming, 19 F. (3d) 697.)
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It is settled law thaet under Section 377, the Courts of'the

| United States may issue Writs of Mandamus when necessary to the

exercise of thelr juriédiction. (Notes to U. 8. C. A., Vol. 28,
Sec, 377 Jud., Code. pp. 73, 74.)
In the instant case, indeed in all cases where a constitu~

tional right is being openly and flagrantly violated and where the

| respondents aretacting in pursuance of a long-established policy

gnd system and which fhey threaten to and undoubtedly will continue
unless restrained or compelled to abandon by order of this Gourt;
the necesslity for the issuance of a Writ Qf Restraint in the proper
form is self-evident. | ‘
Domages are not ssked in this case because the injury to
the pupils, if illegal, could not be meagured in damages, and no
amount of damages could be adequate and a mere declaration of thé

petitioners! rights would be of no avail,

III. i | \

The prayer seekse declaratory relief, It is prayed:

"{1) That said rules, regulation, custom or
usage be adjudged void and unconstitutional.

#(8) For such other and further reliéf as ﬁhis
Court may deem just, and for cogts of suit.”

Laws of the State of Califdrnia and Federal laws provide for
declaratory relief, Jurisdietion to grgnt such relief exists under
Title 88, Section 400, U. 8. 0. (Jud. Code, Sec. 2374 4}, entitled
"Declaratory Judgment Authorized; Procedure," Secs. (1) and (2).

Provisions for declagyatory relief are found in Sections

1080 to 1088 a of the California Code of Oivil Procedure,

Under both Federal and State laws declaratory relief may be
granted without precluding any party from obtaining additioﬁal
relief based on the same facts,

Hencé, it must be concluded that in the instant cese all
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three forms of relief sought are within the Court's power to grant.

‘Although the following cited case might well have been
interposed under the fifst question_propounded'by'the Court, we
feel that it is of suoh significance that discussion may be had
of it at the present stage of this Brief, In Lané v. Wilson, 307,
U. §. 268, the Court through Juctice Frankfurter said:

"The case is here on certiorari to review the judgment
of the Circuit Court 6f Appeals for the Ténth Circuit
affirming that of the United States District Court for
the Eastern Distriéf of Cklahoma, entered upon a |
directed verdist in favor of the defendants. The
aotion was one for $5,000 damages brought under

§ 1979 of the Revised Statutes (8 U. 8. €. | 43),

by a colored citizen claiming disctiminatory treat-
mentt resulting from electorsl legislation of Oklahoma,
in violation of the Fiftesnth Amendment. (Certiorari
was granted, 205 U, 8., 591, because of the impoTtance
of the question and an asserted conflict with the

decision in Guinr v. United States, 338 U, 8. 347,

. » *

*The defendants urge two bars to the plaintifflg
recovery, apart'from the constitutional validity
of | 5654. They say that on the plaintiff'y own
assumption of its invalidity, there is no Oklahoma
statute under which he could register and there-.
fore no right to registration has Leen denied,

Secondly, they grgue that the state procedure for

determining claims of discrimination must be

employed beforé invoking the federal judiciary.

These contentions wil be oongidered firet, for

the disposition of a constitutional guestion must

- 40 -
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 be reserved to the last. (Emphasis added.)

© o -3 )]

8Thig case is very different from Giles v. Harris —-

the difference having been explicitly foreshadowed

by Giles v. Harris itself. In that case this

Court declared 'we are not prepared to say that an
action at law could not be maintained on the factse
alleged in the bill,® 189 U, 8, at 485. Tpat is
precisely the basis of the present action,'biought
under the following ’aﬁprbpriate legislation! of
Congress to enforce theFifteenth Amendment;

"tEyery person who, under color of eny statute, . . .
of any State or Te@ﬁitory; subjects, or causes

to be subjected, any citizen of the United States . .
within the jurisdiction thereof to the depriﬁation_
of any rigpts, privileges, or immuniiies secured

by the Conetitution and laws, shall be liable to the
party injured in an action at law . . .°

#The Fifteenth Amendment secures freedom from
discrimination on account of race in matters
affecting the franchise. ﬁhosoevér lunder

color of any statute'.sﬁbjects anothef to such
discrimimation thereby deprives him of what the
Fifteenth Amendment secures and, under | 1979 j
becomes 'liable to the party injured in an action
at law.! The theory of the plaintiffls action

igs that the de@epd&nts, acting under color of

J 5654, did discriminate against him because

that Section inheréntly operaﬁes discriﬁinatorily;

If this claim is sustained his Tight to sue under

R. 8, | 1879 follows. The basis of this action
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is unequality of treatment thourh under color of

law, not denial of the right to vote. Compare

L T
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Nixon v. Herndon, 273 U, 8. 536. (Emphasis
added, ) ;
"The other preliminary objection to the maintenance

of this action is likewise untenable. To vindicate

“his present grievance the plaintiff did not have

to pursue whatever remedy may»have been open to him
in the state ocourts. KNormally, the state legislative
process, sometimes exercised throﬁgh administrative
powers conferred on state courts, must be completed

before resort to the federal courte can be had,

Prentis v, Atlantic Ccast Line Co., 211 U. 8. 210,
Eut_the state procedure open for one in the
plaintiff's situaxion (§5654) has all the indicia
.of a conventional judicial proceeding and does ﬁot'
confer upon the Oklahoma courts any of the
discretionary or iniftiatory functions that are
characteristic of adminisirative agencies, See
Sectiﬁn 1 of Article IV of the QOklahoma Constitu-

tion; Qklahoma Cotton Ginners' Assn, v. State,

174 Okla, 243; 51 P. 24 3237. Barring only

exceptional circumstances, see 6. g. Gilchrist

¥, Interborough Rapid Transit @o., 379 U. S. 159,

or explicit statutory requirements, e. g. 48 Stat.
775; 5O ‘Stat. 738; 28 U. 8. 0. | 41 (1), resort
to a federﬁl court may be had without first
exhausting the ;judicial remedies of state courts.

Bacon v. Rutland R, Co., 23323 U, 5. 134; Pacific Tel.

Co, v, Kgykendall, 265 U. 8, 198,

"We therefore cannot avoid passing on the merits of

plaintiff's congtitutional claims., The reach of
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the Fiftéenth Amendment against contrivances by

a state to thwart equality in the enjoyment of

the right to vote by citizens of the United States
regardless bf_race or coler, has been amply

expounded by prior decisions. Guinn v. United

States, 238 U. 8. 347; Myers v. Anderson, 338

U. 8. 368.7-The Amendment nullifies sophisticated

a8 well as simple-minded modes of discrimination.

It hits onerous procedural reguirements which

effectively handiCap exercise of the franchise by

the colored race although the abstract right to vote

i

may remain unrestricted as to race." (Emphasis

 added. )

THE CONSTITUTIONAL VIOLATIONS CHARGED
IN THE PETITION ARE SUSTAINED BY
UNDISPUTED PROOF OF USAGE AND CUBTOM,

' The matter of usage and custom was surely so completely
proved that citations of testimony aré'unnecessary. It was shown
in every districti that segregation was complete, and that, excépt \
in s very few instances where special permits were given, no
Mexican child had attended a school other than those where no
others were enrclled, and that this was true although it was admit-
ted that‘some Mexican pupils had all of the qualifications excépt |
ancestry to go to the other schools,

From this showing two propositions are established:

(1) As the rules and regulations of the several

Boards were construed and agpl;ed by their administrative agencies,
they have for years violated the equal protection of the laws clause
of the Fourteenth Amendment and have denied 0 pupilé of Mexican
ancestry the privileges and immunities accorded to all other

American pupils.
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{3) . Said usages and customs and such construction

| of them was a matter of common knowledge in the several districts,

and neither the petitioners herein nor any other American-¥Yexican

were reguired to demand that their children be received in schools

‘other than those which the Boards had created for them exclusively,

. for no one is compelled, under penalty of waiver to make a demand

which he knows will be refused, although the demand was made in

each of the above districts,

CONCLUSION

Much that might be said has been left unsaid in the
interest of, not brevity, but an attempt to refrain from prolénging
the Brief beyond the dictates of propriety.

The subject matter invites, indeed, necessitates discﬁssion
and'argument,lwithout'which a Brief in this case would ald but
little in »roviding answers to the questions which have arisen,
because the proper interpretation of acfs, and the language of.
witnesses, l1s the essence of such solution.

The erudite Buperintendents, whose testimoﬁy comprises the
greater part of the transoript, present their theories in profession-
al and sometimes abstruse fashion necesgitalting interpretation.

It is obvious that their viewpoint is quite one-sided and excludes
the viewpoint of these Mexicén—American petitioners and those of
ﬁheir ancestry group. ‘ |

There is no doubt that their belief in segregation of the
children of'this group in the schools is genuine, but it seems

that in their efforts to jusfify rules and regulations and usage

- and custom which pute their ideals intec effect, the reasons advanced

are, as was sald of a certain other tenuous theory, "an illustration
of exquisite folly resulting from wisdom too finely spun." For

example: We cannot believe that the cultural background of an
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| American child ofHexioan ancestry, perhaps several generations

having been born in Oglifornia, recuire that it be educated apart
from all other children except others of the same ancestry, because
of assumed deficiency 1n~familiarity with ¥other Goose Rhymes or
even with the tales of American heroes, when American«Japanése,
Portuguese and Filipino children need not be and are not segregated
on that basis. We cannot believe that these and other educational
volumes must be %peen? through the "English language“ to have a
cultural effect. | |
It is commonly known that in Eﬁrope almost evéryone speaks

one or more languageé beside their own; they read books in such other
languages, and it has never been thought-or suggested that the |
cultural effects upon the readers of such books are lost or lessened,
Many Americans of Anglo~$éxon ancestry have acquired aptitude in

a. foreign language, Spanish, for example, and read the Spapigh
language books of all kinds, some of which'have few if any superiors,
culturally.

Has anyﬁbroad gaged worthwhile educator ever condemned the
practice because some one thinks such books must be Yseen" through
the Spanish language? Such wisdom would surely be regarded as
too finely spun, aﬁd sheer folly by any clear thinking American, and
it is difficult to descern a difference whers & person versed in |
ﬂpanish reads books in English, having'acquired suffieient knowledge
to doBo. . . ~ | ' f

Of what avaii is cur theory of democracy if'the pr&nciples
of equal rights, of equal protection and equal obligations are
not practiced? Of what avail is éur good-neighbor policy if the good
neighbor.does not permit of ponest neighborliness? Of what use are
the four freedoms if freedom is not allowed? Of what avail are the
thousands upon thousands of lives of Mexican-Americans who sacrificed
thei; all for their country'in this great "War of.Frgedomﬂ‘if free-
dom of education ie denied them? Of what avail is our "education®

if the system that propounds it denies the equality of all?
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Are we to look to simple-minded, theories of segregation
and say these_practices'are not discriminatory? Agye we blinded

by the technicalities of theory and form over the broader intelli-

:gent matter of p;actice?

The indelible imprint of mass discrimimtion of psuedo
theories of intellectual superiority upon the minds and lives of

innocent children decries the principles of democraqy, freedom and

-justieeo‘;

The decision of ﬁhis Court is of treﬁendous importance, The
burden cast upon this Court involves the liveg, future happihess of -
uvnecunted thousands of American citizens, Eager eyes and attentive
ears North and South of our borders await the result. We'cannét

fail {them.

We respectfully submit the prayer of our Petition be granted.

DAVID C. HARCUS 6 Attorney for Bstitioners,

£
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