UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

TEDDY NORRIS DAVIS, et al,

Plaintiffs,

VS. CIVIL ACTION NO. 2:12-CV-166

BILLY PIERCE, et al,

w W W W W W W W

Defendants.

OPINION AND ORDER ON CROSS-MOTIONS FOR SUMMARY JUDG MENT

In this prisoner civil rights action, Plaintiffs @@y Norris Davis and Robbie Dow
Goodman allege that Defendants have violated, amiinzie to violate, their right to
practice their Native American religion, in violati of the Religious Land Use and
Institutionalized Persons Act (RLUPIA), 42 U.S.C2@00cc, and the First Amendment.
Plaintiffs seek injunctive and declaratory reliedbrh the Texas Department of Criminal
Justice, Criminal Institutions Division (TDCJ-CIDRy and through the TDCJ-CID
Director William Stephens, sued in his official eafy only, to: (1) allow Plaintiffs to
smoke a communal pipe and/or a personal pipe diNatgye American ceremonies; (2)
provide a minimum of two pipe ceremonies per moatil/or otherwise increase the
number of Native American services at the McConbglit; (3) allow Plaintiffs to grow
their hair and/or grow a kouplock; and (4) allovaiRtiffs to wear their medicine bags at
all times. (D.E. 1, 16, 88). Plaintiffs have aleed Clint Morris, the TDCJ Program
Analyst for Designated Units, claiming that he pely violated their First Amendment

free exercise rights because he failed to advofmtdhe rights of Native American
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prisoners, including Plaintiffs, and as such, @ble in his individual capacity for
monetary damages.S¢eCase No. 2:12-cv-166, Minutes Entry for 02/22/a8d D.E.
143 at pp. 1-2, Plaintiffs’ SIM response).

Pending is Defendants’ motion for summary judgmentleny Plaintiffs’ claims
(D.E. 120-122, 125), and Plaintiffs’ cross-motiar summary judgment. (D.E. 129).
For the reasons stated herein, Defendants’ mosiagranted, and Plaintiffs’ claims are
dismissed with prejudice.

l. Jurisdiction.

The Court has federal question jurisdiction ovés #ttion pursuant to 28 U.S.C.

8§ 1331. Upon consent of the parties (D.E. 87, 1), this case was referred to the
undersigned United States magistrate judge to arralufurther proceedings, including
entry of final judgment. (D.E. 107S5ee28 U.S.C. § 636(c).

Il. Procedural background.

The procedural history of this case has been falyg accurately detailed in
previous pleadings, and is adequately reflecteatiendocket. However, a brief review is
presented to explain the current posture of Pféshitlaims against the remaining two
Defendants.

Plaintiffs are prisoners in the TDCJ-CID, and aothbcurrently confined at the
McConnell Unit in Beeville, Texas. Both Plaintiffgactice the Native American (NA)

faith.! On May 21, 2012, Plaintiff Davis filed his origihaomplaint challenging as

! The Court acknowledges that neither the term “Nafivnerican faith” nor “Native American
religion” adequately represents the defined belstem of the Plaintiffs or any particular Native
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unconstitutionalinter alia, the TDCJ grooming policy requiring inmates to it hair,
the prohibition of wearing a medicine bag, and Ik of NA services. (D.E. 1). He
named as defendants the TDCJ-CID Director (therk Ribaler, and now William
Stephens) and Bill Pierce, the Director of the TIBD&plaincy Department.

On June 21, 2012, @pear$ hearing was held with Plaintiff Davis, and he byal
moved to add as defendants (1) Clint Morris, thegRam Analyst for Designated Units,
(2) Madeline Ortiz, the Director of RehabilitatiPeograms, and (3) Shawna Mitchell, the
McConnell Unit Chaplain.

On June 22, 2012, Robbie Goodman was granted tegoee as a plaintiff. (D.E.
16).

On July 12, 2012, Plaintiffs filed a motion to add a defendant Regional
Chaplain Sam Longoria. (D.E. 21).

On July 13, 2012, service was ordered on Defend@htder, Pierce, Morris,
Ortiz, and Mitchell. (D.E. 22).

On August 27, 2012, Defendants Thaler, Pierce rigloDrtiz, and Mitchell filed

their Answer. (D.E. 30). On August 30, 2012, Shavwitchell filed a Rule 12(b)(6)

American practitioner because the faith itself enpass a wide range of beliefs from different
tribes and regionsSeeAffidavit of Chari Bouse, Contract Native Americ@maplain, MSJ App.
122 (“Currently, there are 565 federally recognizglles... Each tribe has its own specific
customs and traditions. However, there are sevataf-tribal’ customs, and even that varies in
tribes from different states. NAs are not religiday nature, but adhere to what we call a ‘way of
life.” Our people are ‘monotheistic,” meaning wexognize only one Creator God or deity...").
A running similarity in the Native American faittysgem is the central relationship of human
beings, and their bodies, to the land, naturejtyeand spirituality. SeeLyng v. Northwest
Indian Cemetery Protective Ass485 U.S. 439, 460-61 (1988) (J. Brennan, dissghtin

2Spears v. McCottei766 F.2d 179 (5th Cir. 1985).
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motion to dismiss (D.E. 32), to which Plaintiffsragd (D.E. 44), and Chaplain Mitchell
was dismissed from this action. (D.E. 64).

On October 10, 2012, Defendant Morris filed a motio dismiss arguingnter
alia, that Plaintiffs were attempting to hold him lialue a theory ofespondeat superior.
(D.E. 51). On January 7, 2013, Plaintiffs’ RLUIRAd § 1983 claims against Morris in
his official capacity were dismissed; but the Coattained Plaintiff's free exercise claims
against Morris in his individual capacityS€eD.E. 65, 80).

On September 17, 2012, Plaintiffs were granted detoy add as a defendant
Chaplain Longoria, (D.E. 39), and on November 1120Longoria filed a motion to
dismiss. (D.E. 56).

On November 23, 2012, Plaintiffs sought leave te in amended complaint.
(D.E. 71). Leave was granted, and on Februar@13, Plaintiffs filed their Amended
Complaint® (D.E. 88).

On February 22, 2013, a telephone conference wasdweing which Plaintiffs
orally moved to dismiss all claims against Defertda®rtiz, Longoria, and Pierce.
Plaintiffs retained their RLUIPA claim and First A&mdment claim against the TDCJ
Director, and retained their free exercise clairaiagt Defendant Morris in his individual
capacity only.

On July 8, 2013, Defendants filed the instant motmr summary judgment (D.E.

120), with an accompanying appendix, (D.E. 121-1a8) supplemerit.(D.E. 125).

*The operative pleading is now Plaintiffs’ Amendeoh@laint (D.E. 88), filed on February 11,
2013.
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On July 19, 2013, Plaintiffs filed a motion for famary judgment default” (D.E.
129), to which Defendants filed a response (D.El)13Also on that date, William
Stephens was substituted as the proper party daiendplace of Rick Thaler.

Following several extensions of time, on October 2813, Plaintiffs filed a
response in opposition to Defendants’ summary juglgmrmotion. (D.E. 143). Thereatfter,
additional time was granted for both parties te &tlditional supplements, responses, and
replies.

[ll.  Summary judgment evidence.

On April 13, 1995, Jolene Yellowquill, a Native Ani@an of Ojibwe heritage who
was confined at a TDCJ unit in Gatesville, Texasdfsuit for injunctive relief in the
United States District Court for the Southern Destrof Texas, Houston Division,
seekingjnter alia, that the TDCJ be required to provide sacred pipensenies to Native
American adherents confined within the TDC3e€ Yellowquill v. Scotf,ase No. 4:95-
cv-1080, D.E. 1, 63). On May 22, 1997, the Housltrict court granted Yellowtail's
motion for a temporary restraining orderld.( Case No. 4:95-cv-1080 at D.E. 71).
Thereafter, the parties reached a settlemiehf.D.E. 119. AlthougtYellowquillinvolved
only one inmate, the resulting settlement agreemented as the basis for the TDCJ

implementing certain policies to address the pcaatif the NA faith.

*On December 20, 2013, the Court granted Plaintifguest for a complimentary copy of the
Appendix (filed at D.E. 121 and 122), Refendants’ summary judgment motionSegD.E.
150). Because all parties have access to the Appdor consistency and ease, reference in this
Order to the summary judgment evidence will beAppgx” followed by a specific page citation,

if appropriate.
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On January 7, 1998, Plaintiff Davis identified inedigious preference as Baptist
when entering the TDCJ system.Sege Appx 100-101, relevant portions of Davis’
Chaplaincy file). On September 13, 1999, Plainfifavis changed his religious
preference to Native American spirituality. (Ap@01l). On May 5, 2011, Davis
changed his preference to Native American Shaman(gppx 101).

On November 27, 1996, Plaintiff Goodman listed hesigious affiliation as
Baptist when he entered the TDCJ. (Appx 103, Gaodm Chaplaincy file). On
November 20, 1999, Goodman changed his religioesepnce to Native American.
(Appx 103).

In November 2004, the TDCJ Offender Orientatioméfzook was revised. Sge
Appx 227-244). The Handbook includes a groomincgamandating that offenders
maintain “good personal hygiene,” brush their tegdhly, and be clean-shaven. (Appx at
235). As to hair length, the grooming policy ssate

Male offenders must keep their hair trimmed uplibek of their neck
and head. Hair must be neatly cut. Hair mustdieamund the ears.
Sideburns will not extend below the middle of ttese No block

style, afro, natural or shag haircuts will be petad. No fad or

extreme hairstyles /haircuts are allowed. No mdsawails, or

designs cut into the hair are allowed.

(Appx at 235). The November 2004 Offender Handbatso includes the TDCJ’'s

Tobacco Policy, stating that “[a]ll facilities withthe TDCJ are designhated as tobacco
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free,” and advising offenders found in possessiotiaihacco products, paraphernalia or
similar products may be charged with a disciplinaifgnse.® (Appx at 238).

On May 8, 2006, the TDCJ instituted Administratdaective AD-07.30 (rev. 6)
regarding Procedures for Religious Programming.pp$d 370-381). AD-07.30 is a
general statement encompassing all faith groups:

The Texas Department of Criminal Justice extendsffenders of all

faiths who are supervised or incarcerated withirCIperated units

or contracted facilities, reasonable and equitaijgortunities to

pursue religious beliefs and participate in religioactivities and

programs that do not endanger the safe, securegraedy operation

of the Agency.
(Appx at 370). AD-07.30 defines such terms as fappd volunteer,” “Holy Day” and
“religious ceremony,” and sets out general guiddifor offenders seeking to participate
in religious activities. (Appx 371-381). AD-0D.3loes not address any single faith
group in particular.ld.

In November 2008, the TDCJ Chaplaincy Departmewitsesel Policy 09.03 (rev.
4) to create an exception to the TDCJ tobacco bamNA believers at pipe ceremonies.
(SeeAppx 367-369). The policy provided:

(3) TDCJ policy forbids the use or possession batzo in prison by
offenders. However, an exception to policy is ffee for Native

American religious practitioners participating ihet circle group
prayer pipe ceremony of Native American-designataits/facilities.

® Effective March 1, 1995, the TDCJ banned the usaldbbacco products within its
institutions, for both offenders and employeeSedAppx 127-129).
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(5) The pipe ceremony will be conducted at a rdteamore than
twice each month on Native American-designatedts/facilities
This is contingent upon availability of a qualifiéthtive American
chaplain, or a TDCJ approved volunteer, the piperaeny will be
supervised and/or facilitated by one of these.

(6) The pipe ceremony will include tobacco or sag@geet grass,
kinnikkinnick, or cedar. These may be used in cowaion as
prescribed by Native American tradition.

(Appx 367-369) (emphasis in original).

In June 2009, the TDCJ Chaplaincy Department eeiviBolicy 09.01 (rev. 4) in
regards to general information about the religibabefs of practitioners of the Native
American faith. $eeAppx 414-418). The policy addresses group worsnd pipe
ceremonies, smudging, and “medicine bundldd.’at 417-18.

Also in June 2009, the TDCJ Chaplaincy Departmewised Policy 09.02 (rev. 5)
regarding medicine bags. Sd€e Appx 419-422). Policy 09.02 provides specific
information about the size of the permitted medicbags and identifies the objects it
may contain. ld. at 421. In addition, it advises offenders th&fn“prison, wearing the
medicine bag is limited to the offender’s cell ornnediate bunk area in a dorm setting
and at religious servicesd. TDCJ Chaplaincy Department Policy 05.02, also askbe
approved devotional items for offenders to possesd)ding those relevant to the NA
faith. (SeeAppx 410-413).

On March 9, 2010, TDCJ revised its Administrativieebtive AD-03.83 (rev. 6),

to provide that offenders who do not comply witlke tirooming standards are subject to

disciplinary action. $eeAppx 245-247).
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On June 16, 2011, William Chance, a Native Ameripasoner confined at the
Michael Unit in Tennessee Colony, Texas, sued tB€J and certain officials in the
United States District Court for the Eastern Dgitof Texas, Tyler Division, alleging
that he had been deniemter alia, the right to participate in pipe ceremonies and
smudging rituals in violation of RLUIPA and his sirAmendment rights. See Chance
v. TDCJ,Case No. 6:11-cv-435, D.E. 1). Plaintiff Chanetated that he suffers from
two serious infectious diseases, Hepatitis C antefaulosis, and because of his
communicable diseases, he could not smoke frontdhemunal pipe used during pipe
ceremonies, and he sought permission to possessanal pipe.ld.

In response to th€hancelitigation, on September 8, 2011, a meeting wasl hel
with former TDCJ-CID Director Rick Thaler, ChaplaynDirector Bill Pierce, Program
Analyst Clint Morris, and other officials to disauthe status of NA contract chaplains,
the possibility of hiring full-time chaplains, aiA communal pipe services, including
medical and sanitation issues, liability releagestective covers for pipes, frequency of
pipe services, costs of pipes, and the incread¢Airadherents over time. (Appx 111-
114). At the meeting, it was decided that only M&tive American Chaplain could
smoke the ceremonial pipe at a pipe ceremony. XA#8, Affidavit of Billy Pierce,
Director Chaplaincy Operations). All Native Amext chaplains conducting pipe
ceremonies were advised by telephone after theimgeeind the policy went into effect
as of that date.ld.

On May 21, 2012, the instant lawsuit was filed..ED1).

9/39



In July 2012, the TDCJ Chaplaincy Department religolicy 09.01 (rev. 5).
(SeeAppx 198-200). Revised Policy 09.01 provides ttatly the Native American
chaplain/volunteer is authorized to smoke the piged for the pipe servicedd. at 199.

V.  Summary judgment standard.

Summary judgment is proper if there is no genussee as to any material fact
and the moving party is entitled to judgment asadten of law. Fed. R. Civ. P. 56(c). A
genuine issue exists “if the evidence is such @haasonable jury could return a verdict
for the nonmoving party.”Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986).
The Court must examine “whether the evidence ptesarsufficient disagreement to
require submission to a jury or whether it is se-sided that one party must prevail as a
matter of law.” Id. at 251-52. In making this determination, the Gmowust consider the
record as a whole by reviewing all pleadings, déjoos, affidavits and admissions on
file, and drawing all justifiable inferences in tavof the party opposing the motion.
Caboni v. Gen. Motors Corp278 F.3d 448, 451 (5th Cir. 2002). The Court may
weigh the evidence, or evaluate the credibilitymdhesses.ld. Furthermore, “affidavits
shall be made on personal knowledge, shall sdt Burth facts as would be admissible in
evidence, and shall show affirmatively that theiaaff is competent to testify to the
matters stated therein.” Fed. R. Civ. P. 56¢eg also Cormier v. Pennzoil Exploration
& Prod. Co, 969 F.2d 1559, 1561 (5th Cir. 1992) (per curignefusing to consider

affidavits that relied on hearsay statemen#grtin v. John W. Stone Oil Distrib., Inc
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819 F.2d 547, 549 (5th Cir. 1987) (per curiam) t(stpathat courts cannot consider
hearsay evidence in affidavits and depositions).nawthenticated and unverified
documents do not constitute proper summary judgregittence. King v. Dogan 31
F.3d 344, 346 (5th Cir. 1994) (per curiam).

The moving party bears the initial burden of shayithe absence of a genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the moving
party demonstrates an absence of evidence suppdhinnonmoving party’s case, then
the burden shifts to the nonmoving party to comsvéosd with specific facts showing
that a genuine issue for trial does exidflatsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 587 (1986). To sustain this burdle@ nonmoving party cannot
rest on the mere allegations of the pleadings.. Reciv. P. 56(e)Anderson 477 U.S.
at 248. “After the nonmovant has been given anodppity to raise a genuine factual
iIssue, if no reasonable juror could find for thexmovant, summary judgment will be
granted.” Cabonj 278 F.3d at 451. “If reasonable minds couldedifis to the import of
the evidence ... a verdict should not be directgthtierson477 U.S. at 250-51.

The evidence must be evaluated under the summatgmjent standard to
determine whether the moving party has shown tiserate of a genuine issue of material
fact. “[T]he substantive law will identify whicha€ts are material. Only disputes over
facts that might affect the outcome of the suitamthe governing law will properly

preclude the entry of summary judgmentd. at 248.

11/39



V. Discussion and Analysis.

A. Threshold determinations.

(1) TheChance case and summary judgment.

As a threshold matter, the Court notes that a comtim@ad throughout Plaintiffs’
RLUIPA claims is premised on the fact the TDCJ pasly allowed practices that it
now seeks to prohibit. Plaintiffs argue that, hessathe TDCJ followed more liberal
policies in the past, and also because other wiatlaw certain practices that the TDCJ
does not, there necessarily exists a genuine issueaterial fact on the issue of least
restrictive means such that summary is inappropaata matter of law.

The Fifth Circuit has squarely rejected the idest thfact issue is created as to the
issue of least restrictive means simply becauselrih€J had a past policy allowing a
now-prohibited activity or that other correctiosgistems allow an activity that the TDCJ
prohibits. SeeUnited States v. Chanc&30 F.3d 404 (5th Cir. 2013). Kahance,the
Native American plaintiff was seekingter alia, access to a sweat lodge, and he offered
evidence that a federal correctional facility nggpbovided such accessd. at 411. The
Fifth Circuit found irrelevant the practices of ethprison systems, noting that a
comparison of policies ignores “the differenceswasn institutions and all the other
factors that might be more relevant in a given ¢aséd. (citing Fowler v. Crawford,
534 F.3d 931, 934 (8th Cir. 2008)). The Fifth @itcconcluded that the mere existence
of a prison policy that differs from a past poligy another institution’s policy does not
necessarily entitle a plaintiff to survive summaguggment on his RLUIPA claim.ld.

Indeed, as th&€hanceCourt aptly noted: “That TDCJ or other prisons ddwlerated
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unsafe practices in that past is not a reason tmaeently bind it to a dangerous
policy.”® Id. at 412. Rather, as will be discussed in more deglbw, the RLUIPA
analysis mandates a case-specific approach wheyzanathe issue of least restrictive
means on summary judgment, and accordingly, thet@werrules Plaintiffs’ argument
that a fact issue exists simply because the TD@Jiqusly had more liberal policies or
that other penal institutions provide more servieesl accommodations to offenders
practicing the NA faith.

(2) Exhaustion.

As another preliminary matter, the Court acknowsidghat Defendants have
moved for summary judgment to dismiss certain dirRiffs’ claims for failure to
exhaust administrative remedies.

In 1996, Congress enacted the Prison LitigatioroRefAct, which mandated that
no action shall be brought by a prisoner “until lstedministrative remedies as are
available are exhausted.” 42 U.S.C. 8§ 1997e(ape Bupreme Court unanimously
concluded that inmates must exhaust their admatigé remedies before proceeding in
federal court. Booth v. Churnerb32 U.S. 731 (2001). It has also repeatedly hedd t
exhaustion is mandatory and is required for albastbrought by prisonersiVoodford v.

Ngo, 548 U.S. 81, 84 (2006porter v. Nussle534 U.S. 516, 524 (2002). [ones v.

® Other circuit courts have rejected the adoptiom @ler se rule or bright-line test in evaluating
RLUIPA'’s least restrictive means issu8ee, e.g., Mays v. Springbo&¥5 F.3d 643, 647 (7th
Cir. 2009) (affirming summary judgment dismissingspner’s free exercise claim where “the
only evidence he produced was that the [forbiddems] were allowed at other prisonsSpratt

v. R.l. Dep’t of Corr.482 F.3d 33, 42 (1st Cir. 2007) (“[E]vidence oflipies at one prison is
not conclusive proof that the same policies woutdknat another institution.” ).
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Bock, 549 U.S. 199, 217 (2007), the Supreme Court rejeet “name all defendants”
requirement that was judicially created by the ISRircuit.

Plaintiff Davis’ relevant grievance records aredilat Appx 001-037. Plaintiff
Goodman'’s relevant grievance records are filed gxA039-066. In turn, Defendants
have offered the Affidavit of Sandra K. Murphy, TD®anager of Offender Grievances,
who testifies that, based upon her review of thievgnce records for both Plaintiffs,
neither Davis nor Goodman submitted a grievancartegg his medicine bag. Sée
Appx 038 (Davis), Appx 067 (Goodman)). In theirnmsuary judgment response,
Plaintiff Davis states that his medicine bag griees were lost when TDCJ officials
packed his possessions and moved him to 3-Builsingtaliation for filing a grievance
about the pipe ceremonies. (D.E. 143, p. 12)er@er Goodman claims that he filed a
grievance about the medicine bag as a precurdomi suit in state court. (D.E. 143, p.
14).

The Court concludes that it need not resolve theaestion dispute because it will
be more beneficial to address Plaintiffs’ RLUIPAaiohs on the merits. Thus,
Defendants’ motion for summary judgment for failtwmeexhaust is denied as moot.

(3)  Sincerity of Plaintiffs’ beliefs.

The last issue properly addressed at the onsdti®fcase is the sincerity of the
Plaintiffs’ Native American beliefs.See Moussazadeh v. TDG®3 F.3d 781, 790-92
(5th Cir. 2012). Briefly, each case turns on istigular facts.Id. at 791. The specific
religious practice must be examined rather thargthreeral scope of applicable religious

tenets, and the plaintiff's “sincerity in espousititat practice is largely a matter of
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individual credibility. Id. at 792. In fact, the sincerity of a plaintiff igagement in a
particular religious practice is rarely challengdd. at 791. AsMoussazadelexplains,
“[tlhough the sincerity inquiry is important, it mube handled with a light touch, or
‘judicial shyness.” Id. at 792 (quotincA.A. ex rel Betenbaugh v. Needville 1SD1 F.3d
248, 262 (5th Cir. 2010).

In this case, Defendants do not seriously challeghgePlaintiffs’ beliefs, but do
point out that Plaintiffs were both self-identifiad Baptists when they entered the TDCJ.
This fact fails to cast doubt on the credibilityather Plaintiff, and the Court finds that
both Davis and Goodman are sincere in the praofitieeir NA faith.

B. The RLUIPA Standard.

Congress enacted the RLUIPA as a response to ive@a Court’s decisions in
Employment Division, Department of Human Resouofe®regon v. Smith494 U.S.
872 (1990) ancCity of Boerne v. Flore$21 U.S. 507 (1997). I8mith,the Supreme
Court held that the Free Exercise Clause typicaddélgs not shield religiously motivated
conduct from the burdens of generally applicablesla 494 U.S. at 878-79. Congress
responded three years later by enacting the Rabgitseedom Restoration Act (RFRA).
In an effort to restore the level of protectiontthaligious observations enjoyed before
Smith,the RFRA mandated that “government”—including statd local governments—
“shall not substantially burden a person’s exerafeeligion even if the burden results
from a rule of general applicability” unless such barden met a “compelling

governmental interest” and “least restrictive méaest. 42 U.S.C. § 2000bb-1. In
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Flores, the Court declared the RFRA’s application to th&tes unconstitutional because
it exceeded Congress’s Fourteenth Amendment enfacepower. 521 U.S. at 532-36.
In response to th&lores decision, Congress enacted RLUIPA, predicating its

enactment not only on its power to enforce the temmth Amendment, but also on its
Spending and Commerce powers. RLUIPA targetsadmas: land-use regulation and
institutions that receive federal funds. With mdpto its protection of institutionalized
persons, the RLUIPA provides:

No government shall impose a substantial burderthenreligious

exercise of a person residing in or confined tanatitution ... even if

the burden results from a rule of general appliggbiunless the

government demonstrates that imposition of the dmraén that

person—

(A) isin furtherance of a compelling governmernitérest; and

(B) is the least restrictive means of furtherilgttcompelling
governmental interest.

42 U.S.C. §8 2000cc-1(a). The Act broadly definedigious exercise” to include “any
exercise of religion, whether or not compelled by,central to, a system of religious
belief.” 1d. 8 2000cc-5(7)(A). Under the RLUIPA, the plaintifars the burden to
prove that the challenged law, regulation or pcacfubstantially burdens his exercise of
religion. Once a plaintiff has made tlpsima facieshowing, the defendant bears the
burden to prove that the challenged regulatiohedéast restrictive means of furthering a
compelling governmental interestd., 8 2000cc-2(b). And seeSossamon v. Texas31

S. Ct. 1651 (2011).
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Despite RLUIPA’s express purpose to protect thkgioals observances of
individualized persons, the statute does not gougts carte blanche to second-guess the
reasoned judgments of prison officials. IndeedilevBongress enacted the RLUIPA to
address the many “frivolous or arbitrary” barrienspeding institutionalized persons’
religious exercise, it nevertheless anticipated toarts entertaining RLUIPA challenges
“would accord ‘due deference to the experience amgertise of prison and jall
administrators.” Cutter v. Wilkinsonb44 U.S.709, 716-17 (2005yoting 146 Cong.
Rec. 16698, 16699 (2000) (joint statement of Setiatch and Kennedy on the
RLUIPA)). The Supreme Court has cautioned thafé[do not read RLUIPA to elevate
accommodation of religious observances over aitutisih’s need to maintain order and
safety,” and “an accommodation must be measurethabit does not override other
significant interests.”ld. at 722. The Court further instructed:

We have no cause to believe that RLUIPA would reoapplied in an
appropriately balanced way, with particular sewiti to security

concerns. While the Act adopts a “compelling goweental interest”
standard, context matters in the application oft tlstandard.

Lawmakers supporting RLUIPA were mindful of the emgy of

discipline, order, safety, and security in penadtitations. They
anticipated that courts would apply the Act's stadwith due

deference to the experience and expertise of priaod jalil

administrators in establishing necessary regulateord procedures to
maintain good order, security and discipline, cstesit with

consideration of costs and limited resources.

Id. at 722-23 (internal quotation marks and citationsitted). This deference is not,

however, unlimited, and “policies grounded on msgpeculation, exaggerated fears, or

post-hoc rationalizations will not suffice to mettte Act's requirements.’Rich v.
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Secretary, Florida Dep’'t of Correctiong,16 F.3d 525, 533 (11th Cir. 2013) (internal
guotation marks omitted).
C. Application of RLUIPA Standard to this Case.

(1) The policies complained of present a substantidburden on
Plaintiffs’ ability to practice their faith.

Under RLUIPA the Plaintiffs must initially demonstrate that avgoment
practice imposes a “substantial burden” on theigicus exercise, which requires the
Court to determine: (1) whether the burdened agtig “religious exercise,” and if so,
(2) is the burden “substantial”Adkins v. Kaspar393 F.3d 559, 567 (5th Cir. 2004).
RLUIPA defines “religious exercise” to include “amxercise of religion,” whether or
not compelled by, or central to, a system of religi beliefs.” Id. A government action
or regulation creates a substantial burden onigioak exercise if it truly pressures the
adherent to significantly modify his religious belma and significantly violates his
religious beliefs.Id. at 570.

Plaintiffs Davis and Goodman argue that certain JDgblicies impose a
substantial burden on their ability to practiceith¢A faith. In particular, Plaintiffs
complain about the TDCJ’s: (1) ban on communaliadd/idual pipes; (2) lack of twice-
monthly NA services; (3) the TDCJ grooming polidat prohibits long hair and/or a
kouplock; and (4) the TDCJ’'s ban on medicine bagadworn outside of an offender’s

cell or living area.
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Plaintiffs complain that they are denied the rightpersonally smoke from the
sacred pipe during pipe ceremonies. Plaintiffstaén that the pipe ceremonies enable
the participants to establish a personal relatigns¥ith the Creator through a direct
dialogue, which can only be accomplished by pergpmehaling and exhaling the smoke
from the pipe. (D.E. 147 at 17). For the Spirctianswer a NA participant’s prayers, “he
must make a personal offering to them by persoratipking the pipe.ld. Plaintiffs
argue that their desire to practice the sacred pgremony in this manner is consistent
with the NA faith and is the method practiced bynjnather Native Americans, both
incarcerated and outside of the prison settilag.

Plaintiffs’ NA faith is practiced and reinforced ceremonies and gatherings with
other NA believers. Plaintiffs claim that Defentiarave denied them the right to
congregate with other Native Americans on a reghksis because they have failed to
provide volunteer chaplains to conduct and/or ceeiremonies.

Another tenet of Plaintiffs’ NA faith is to groweir hair and to cut it only in cases
of mourning. BeeTranscript of June 21, 2012 evidentiary hearings.[26 at 39).
However, the TDCJ grooming policy requires that enaffenders must keep their hair
trimmed up the back of their neck and head, and wisxmed around the ears. (Appx
227-244, at 235). If an offender refuses to cgmpith the grooming standards, he is

subject to disciplinary charges that can resulthea loss of privileges, and possibly,

" Plaintiff Davis testified: “TDCJ has this policyasing that no inmates are supposed to be able
to inflict harm on another inmate. For the pastygérs, they've been allowing an inmate to
forcefully cut my — a living part of my body — miatie it ...” (D.E. 26, p. 39).

19/39



adversely affect time-earning classification anddydime credits. (Appx 245-247).
Plaintiffs suggest that, as a proposed compromoiserty hair, they be permitted to wear
a kouplock, that is, a 2” x 2” square patch of lzithe base of the skull which may grow
continuously. (D.E. 143 at 13; D.E. 143-1 at 12-17

Finally, Plaintiffs maintain that Defendants hawbstantially burdened their
religious exercise by not allowing them to wear e bags at all times, including
when they walk to chow, are at recreation, oraang in common areas. Plaintiffs
believe that the medicine bag and its contents epect them from evil spirits.

In Atkins v. Kaspar,the Fifth Circuit noted that it held under RFRA ttha
circumscribing the use of a medicine bag did n&¢ to the level of a substantial burden
on a prisoner's NA practice, but grooming regullasialid® Atkins, 393 F.3d at 568, n.
35 (citing Diaz v. Collins,114 F.3d 69 (5th Cir. 1997)). However, given Swgpreme
Court's mandate to examine RLUIPA claims on a fgu#eific case-by-case basis, the
Court concludes that Plaintiffs’ have met their soany judgment burden to establish
that the complained-of TDCJ policies and practiplexe a substantial burden on their

religious exercise of their NA faith.

8 In Odneal v.Pierce 324 Fed. Appx. 297, *2-3 (5th Cir. Apr. 3, 200%he Fifth Circuit
reversed this Court’'s 8§ 1915A dismissal of the rgldis RLUIPA claims concerning his
medicine bag and kouplock because this Court masigkapplied the “legitimate penological
interests” test oTurner v Safley 482 U.S. 78 (1987) and not the RLUIPA’s heighteaandard

of review. The fact that th@dnealdecision was reversed and remanded on the kouplodk
medicine bag claims, however, does not mean thk Eifcuit found TDCJ'’s policies regarding
the kouplock or medicine bags to be a substantieddn on Odneal’s religious exercise. To the
contrary, because it was a 8 1915A dismissal, thexe no factual record created. Thus the
Odnealcase has little or no bearing on the cage judice
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(2) Least restrictive means.

Having established substantial burden under RLUI®W, burden now shifts to
Defendants to demonstrate that the challengedieslare the least restrictive means of
furthering a compelling governmental interest. U4Z.C. § 2000cc-1(a)Chance v.
TDCJ, 730 F.3d 404, 410 (5th Cir. 2013).

(@  Smoking and/or possessing a pipe.

Under current TDCJ policy, the contract NA chaplarmauthorized NA volunteer
Is the only individual permitted to smoke the pig8eeAppx 201-203, October 12, 2012
Inter-Office Memorandum Re: “Policy regarding Na&tivAmerican pipe service”).
Offenders are permitted to handle the pipe priotstdghting. Id. at 202.

Prior to this change in policy, Plaintiffs and ati¢A offenders were allowed to
smoke a communal sacred pipe. However, severaloNénders filed administrative
grievances with the TDCJ complaining about the rmk communicable disease
transmission from a communal pipe, prompting TD@itials to seek a medical opinion
from Dr. Robert Williams, Deputy Director of TDCJHKealth Service Division. See
Chance, 730 F.3d at 413 (noting that, prior to Chance glihis lawsuit, other NA
inmates had raised health concerns about the coalnpipe)). In his opinion, Dr.
Williams concludes:

There is no way to share an object designed tol&deeg in one’s
mouth outside of a clinical setting with enoughtamity that diseases
cannot be transmitted for Health Services to adeousstituting this
practice. If it is determined that [TDCJ’s] obligan to allow
observance of this practice outweighs [TDCJ’s] gdtion to prevent

spread of infection in our institutionalized segtifTDCJ] will have to
take as effective measures as are feasible, Bhbiild be understood
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that the repercussions of this practice may extbegond the

participants since they would subsequently expdlsers with whom

they have close contact to any disease they caatraérom

participating in the practice.
(See Appx 115-120 at 116, Affidavit of Dr. Williamndated June 10, 2013, citing to his
previous opinion that is also cited @hancg. Based on Dr. Williams’ recommendation,
the TDCJ determined that it would no longer permitcommunal pipe ceremony.
Although a form of the sacred pipe ceremony woudlll se held, only the chaplain
conducting the service would be allowed to smokepipe and pray on behalf of those
present. $eeAppx 201-203, October 12, 2012 Inter-Office Memalam Re: “Policy
Regarding Native American pipe service”). The urested evidence establishes that
the change in the communal pipe policy was basetth@TDCJ’s compelling interest in
preventing the spread of diseases.

Plaintiffs argue that the TDCJ's new pipe ceremoisy an insufficient
accommodation of their religious exercise under RRAJbecause personal participation
in the pipe ceremony is essential. Conceding thdical concerns, Plaintiffs argue that,
with respect to the least restrictive means, NAeaehts should be allowed to possess
their own personal pipe, and that the pipes coaldtbred in-between ceremonies by the
prison chaplain in his or her office.

The TDCJ previously considered the idea of NA ptiacters possessing personal
pipes, but concluded that the security risks asd@ated costs were too great, and that a

pipe smoked only by the ceremony leader is indéwedléast restrictive means. For

example, on September 8, 2011, Defendant Morrieeddr Pierce, and numerous TDCJ
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officials met to discuss various issues conceriliagjve American ceremonies. (AppxX
111-114). It was noted that pipe ceremonies weralacted at the Daniel Unit with a
shared pipe, and a discussion followed regardinglicaé and sanitation issues, and
liability releases.|Id. at 111-112. Security issues were discussed, tands noted that
tobacco distributed for the pipe ceremony at thai€la Unit “kept disappearing.1d. at
112. The group discussed personal pipes for N&iwerican offenders, but concluded
personal pipes would create too great of a secaohgern and burden, and the cost was
great. Id. at 113. It was noted that the Cherokee Natiohexfas, the Lakota Nation and
the Apache Nation were not interested in assistiiily the cost or donation of personal
pipes as they believed the offenders had “lostridiet to take of the pipe.”ld. at 114.
The group reached a consensus that there be: (tpmmunal offender pipes; (2) no
offender-owned or possessed pipes allowed; (3}orage of offender-possessed pipes or
pipe herbs by the TDCJ; and (4) Native Americangtorided with one pipe ceremony
per month, with smoking to be done only by the atder/chaplainid. at 114.

Robert Eason is the TDCJ-CID Deputy Director ofséni and Jail Operations.
(Appx 425-445, Affidavit of Robert Eason). Mr. Bashas been a TDCJ employee for
over twenty years and has personal experienceeratbas of prison staffing, budgets,
and security reviewld. at 425. Mr. Eason related that, as part of theée®eiper 8, 2011
meeting, TDCJ officials examined whether individpades would be feasible as the least
restrictive means, and it was noted at the onsgt tRipe ceremonies in which offenders
are allowed to smoke and handle contraband, sugbipas, tobacco and fire starting

materials present serious challenges to the safetyrity, and operation of a unitld. at
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428. In addition, it would take considerable titoalistribute, inventory, and track every
Native American believer's pipe for every pipe ceomy. Id. Additional logistical
problems are created by the necessity of catalggammt storing several hundred pipes.
Id. Mr. Eason explained that disposable pipes, asgyrauailability, would not be a
feasible alternative.ld. This is because tobacco is banned in Texas prisams$ is
considered valuable contrabandld. The TDCJ would have to devote extensive
manpower to ensure that none of the pipe ceremarticipants stole or hid a pipéd.

As to the McConnell Unit in particular, Mr. Easooimied out that, due to the
boom in the hydraulic fracturing industry on thegleaFord Shale, wages and the cost of
living have increased in the area, and the TDQibtsable to compete with the oil and
gas salaries available, resulting in severe staffrtages. (Appx 425-445, at 437).
Indeed, on Mr. Eason’s last visit to the McConntit on June 27, 2013, only 37 of the
99 correctional officers working there were ass@yrie that unit; the other 62 are
assigned to other units and were working overtitdeat 47.

In Chance v. TDCJhe Fifth Circuit considered essentially the samidence as
is now before this Court in regards to pipe cereemnncluding Dr. Williams’ medical
opinion and Mr. Eason’s costs and security analysls730 F.3d at 412-414. The Fifth
Circuit concluded that the TDCJ had met its burdé¢restablishing that the ban on
communal and individual pipes, and allowing onlg teremony leader to smoke the pipe
at ceremonies, was the least restrictive means oloduct pipe ceremonies, and
accordingly, not in violation of RLUIPA. In thisase, the TDCJ has presented even more

compelling evidence to support this same concluggoren the documented staff
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shortages at the McConnell Unit. Thus, Defendangsentitled to summary judgment in
their favor on Plaintiffs’ RLUIPA challenge to tA&CJ pipe policy.

(b)  Frequency of NA ceremonies.

Plaintiffs claim that theYellowtail decision mandated pipe ceremonies twice a
month, with additional ceremonies for holy dayseféhdants do not object to the idea of
bi-monthly services as well as holy days, but iadteffer the affidavit of TDCJ Director
of Chaplaincy Operations Billy Pierce detailing #igorts and difficulties in hiring and
paying contract chaplains, as well as finding dieai NA volunteers. (Appx 402-409).
Director Pierce, who testified also in t@&ancelawsuit, provides a detailed statement as
to the Chaplaincy Department’s search for assistéoen May 2009 through June 2013:

TDCJ seeks to obtain as many volunteers as podsildssist
with NA services. The NA chaplains attempt to récvelunteers to
assist him or her in conducting prayer circles saatvaany additional
units as possible. | personally have made numeatiampts to locate
persons who adhere to NA spirituality as both vt#ders and paid
contract chaplains. | routinely send letters an#ertalephone calls to
each of the 60+ known NA resource groups in theéoredout rarely
get a response or follow-up commitment from thesbe$ and
organizations.

Along with sending letters, the Chaplaincy Deparitnbas
diligently worked to try to find volunteers and ¢@ct chaplains to
conduct NA services at McConnell and other unlts2009, a poster
was developed which encourages participating veknst to help
other faith groups by serving as a volunteer adifig others who will
do so. It was posted at all units at a locatioerehvolunteers would
see it. All TDCJ chaplains were enlisted in theruément effort. At
volunteer appreciation events and other volunteeetings, those in
attendance are asked to help by being voluntearsottoer faith
groups.

In addition, considerable efforts have been madintbeither
an unpaid volunteer or a paid contract chaplaicdoduct monthly
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NA services. In November 2009, the Chaplaincy acied the
Alabama Coushatta tribe: there was no responsee sHme day,
Chaplaincy contacted Sammy Gutierrez from the Titn@ians of
Yselta del San Pueblo in El Paso, Texas. Mr. @Gaizesaid he was
unavailable due to geographic location. In Fely@&10, Chaplaincy
contacted Professor Lara-Lisa Condello of the Nidéalley Institute
of Technology, Institute of Indigenous GovernmehCanada. She
was unavailable due to distance and geographictiboca On
February 12, 2010, Chaplaincy contacted Dr. PeShefM&ie NA
Church of Strawberry Plains Tennessee. She wasilable due to
distance and geographic location, but offered derca if needed. In
March 2010, Chaplaincy contacted Kent Frazier frowithout
Reservation” and he provided NA and Christian rdcws.

In March 2010, Chaplaincy contacted Dr. Bob Piesrwl
proceeded to hire him as a NA contract chaplaiofaday 2010. In
May 2010, Regional Chaplain Sam Longoria visitedhwdavier
Loera, a tribal historic and preservation officéitiee Tigua of Ysleta
del Sur Pueblo; at that time no volunteers wereilable due to
distance and geographic location. NA volunteer Saonewolf
starting providing services at the Michael Unit Jaly 2010 until
November 2010. From December 2010 through Marchl120
Chaplaincy staff regularly recorded Dr. Bob Piescseérvices at the
central unit. In March 2011, NA contract chaplainari Bouse
started NA services at Michael, Hughes, Mountaiew/iCrain, and
Murray units. In October 2011, NA contract chapldRichard
VanWormer started religious services at the Stemengnit. In
November 2011, NA contract chaplain Ed Hernandextest NA
services at Daniel, Connally, McConnell and Teneiks.

In April 2012, NA contract chaplain Chari Bousemneted two
volunteers who went through volunteer training. e3é& volunteers
attended one service and then decided that volungem prison was
not for them. In March 2012, Chaplaincy contacizoug Tapper
from “Storyteller” radio program and he provided N#ad Christian
readings. In April 2012, NA contract chaplain E@rrlandez was
hired as a State Chaplain | at the Estelle Unitenehhe performs a
teaching circle once a month. He provides NA sexwionce a month
for offenders on the Terrell unit. He has also eoted the Alabama
Coushatta tribe about volunteering and providingises for TDCJ.
In May 2012, Chaplaincy hired volunteer Shawna Neit as a NA
contract chaplain for Daniel, McConnell, and Cohnalnits. She
performs the pipe ceremony once a month on eadheotinits. On



November 10, 2012, the Committee on Native Amerib&nistries
from the United Methodist Church met with Chaplgirand decided
to promote a First Nations Family Heritage Day evéor the
offenders’ family members at the South Apache Mus&uHouston,
Texas. Flyers were sent to each of the NA desgghanits to be
placed on the Chaplaincy Bulletin Board and eachtract NA
presented the information to the NA offenders dyritheir NA
service.
(Appx 402-409, Pierce Aff't, dated July 5, 2013486-406).

Director Pierce’s affidavit establishes that them@ary reason more frequent
services cannot be held is not the result of anZJIpolicy, but instead, is the dearth of
available people willing and able to oversee religi ceremonies. This same opinion is
echoed by Defendant Morris in his affidavit. See Appx 357-360). The summary
judgment evidence shows that, pursuant to longstgn@iDCJ policy, prisoners may
only organize religious gatherings under the prapgrervision of a contract chaplain or
gualified outside volunteer. Despite efforts toelNA chaplains and continuous requests
to more than 60-plus NA resource groups in thearegDirector Pierce was unable to
obtain anything but religious recordings and vagoenmitments to help. Similarly,
Defendant Morris has traveled to various citie§@xas and has spoken with leaders of
numerous tribes in an attempt to find volunteed@nrecruit chaplains. (Appx 358-59).
More recently, these efforts have proven successhdeed, following a low of monthly
services in 2012 at the McConnell Unit when onlgen{9) NA services were conducted

in a year, for the months of January 2013 througieJ2013, the McConnell Unit had

nineteen (19) NA services. (Appx 403).
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The Fifth Circuit has considered challenges byates of other faiths regarding
the frequency of services. The volunteer policy lh&en reviewed and upheld on
numerous occasionsSee Mayfield 529 F.3d at 613-14yicAlister v. Livingston 348
Fed. Appx. 923, 936-37 (5th Cir. 2008)ewby v. Quartermar825 Fed. Appx. 345, 350-
52 (5th Cir. 2009). Moreover, iBhance v. TDCJhe Fifth Circuit expressly rejected
the plaintiff's RLUIPA complaint about the frequgnof services due to the limited
number of outside volunteers, finding that the woder policy itself is reasonable and
necessary, and “that it is the least restrictiveamseof furthering TDCJ's compelling
interest in prison administration.Chance, 730 F.3d at 414-15. Althoughance
involved an inmate at the Michael Unit, the summadgment evidence establishes that
the difficulties in finding qualified chaplains analunteers is prevalent across Texas,
adversely affecting all TDCJ prison units. Muchtloé evidence in this case is the same
or updated versions of the evidence presente@hance,and accordingly, Plaintiffs’
RLUIPA claim based on the frequency of NA servisefreclosed.

(c)  Wearing long hair or a kouplock.

As previously noted, Plaintiffs successfully esisti#d that the TDCJs grooming
policy imposes a substantial burden on their religiexercise, and therefore, the burden
shifts to Defendants to demonstrate that the omgéld grooming policy is the least
restrictive means of achieving the compelling goweent interest behind the policy.
Garner v. Kennedy713 F.3d 237, 241-42 (5th Cir. 2013). Plaintifésiggest that the

policy is not the least restrictive because womgasopers can wear their hair longer.
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Defendants contend that the grooming policy reggirshort hair serves multiple
compelling TDCJ interests related to both secuaitgl costs.

In support of their position, Defendants offexter alia, the affidavit of Tracy
Bailey, the current senior warden at the Estell& Huantsville, Texas. (Appx 248-252,
Bailey Aff't at 248). Warden Bailey has been enyad by the TDCJ for over 21 years
and has held the positions of Correctional Offi&ergeant, Lieutenant, Captain, Major
and Assistant Wardenld. Acknowledging that TDCJ women offenders can wéeairt
hair longer than TDCJ men, Warden Bailey statestti@policy “reflects the difference
in the in-prison conduct of male and female offesde Id. The TDCJ has a much
greater male population than femaltl. at 249. From fiscal years 2009 to 2012, the
male population ranged from a low of 140,310 toighlof 144,036, while the female
population ranged between a low of 11,954 to a lwfji2,486, approximately a 12:1
ratio. ld. “Based on the vast difference in number of male famale offenders, it is
logical that male disciplinary offenses of escap@#empted escape, assaults on a
correctional officer would greatly outnumber thentde number of disciplinaries.’ld.
Indeed, the data demonstrates that a TDCJ maladdfeis 12 times more likely to
commit an offense than a female offender, and tbffemses are more serious, involving
physical injury and/or attempted escapelsl. Statistics also show that TDCJ male
offenders demonstrate a higher rate per capitaisdbddience and violence toward
correctional officers. Id. at 249-51. Warden Bailey testified that, from ecigity
perspective, because men are considerably mory likebe disciplined for a felony in

prison than a female, the grooming policy mustthets Id.
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TDCJ Regional Director Robert Eason testified that grooming policy impacts
the TDCJ's compelling interests in both security aosts. (Appx 425-445, at 441). Mr.
Eason first observes that longer hair would neceggsasult in increased searches and
increased physical contact between officers aneholiérs in the “strike zone Id. at 438.
Currently, correctional officers are trained to fxean arms-length distance between
themselves and offenders, and with an inmate’s haitonger than the collar, visible
inspections are effective and the officer needtaoth the inmate.ld. If an inmate is
allowed to wear long hair or even a braid, the Inaust be searched, thus diverting the
attention of the officer from supervising the larg@pulation to focus on a single
prisoner. Id. In addition, searching an offender’s hair takeset and time pressures
impact the entire unit schedule and the abilityntave offendersld.

In addition to exposing officers to more risk anefjatively impacting time and
schedules, Mr. Eason notes that long hair can ke against the offender himself if
assaulted or otherwise engaged in a physical cotation. (Eason Aff't, Appx at 439).
Long hair or a braid allows another inmate to gita hair and control the victinid.’
Mr. Eason points out that the TDCJ is regularlydsiy prisoners for allegations of
failure to protect, and he states that the rislon§y hair unnecessarily exposes the TDCJ

to increased liability. Id. Finally, Mr. Eason points out that long hair woultbke

°This case is distinguished from t@arnercase for that reason. @Garner,the Plaintiff’s right,
under RLUIPA, to wear of a quarter-inch beard walsald by the Fifth CircuitGarner, supra.
Unlike the Plaintiff inGarner, Plaintiffs here seek to wear a kouplock of unleditength on the
back of the head, and have never suggested thathdd be satisfied with quarter-inch
kouplock.
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identification of prisoners both in and outsidepafon (in the event of an escape), more
difficult. Id.

Defendants also offer the testimony of Jennifer £adev, Assistant Budget
Director of the TDCJ Business and Finance DivisigAppx 450-52). Using “54” as the
number of active McConnell Unit NA faith adherent$s. Gonzalez calculated that the
annual cost for searching the hair of those 54 temaould be approximately $7,753.15.
Id. at 450.

Although RLUIPA claims must be evaluated on a dagease basis, the Fifth
Circuit has effectively foreclosed Plaintiff's RLBA claim regarding the grooming
policy and their desire to wear long hair. Ulongoria v. Dretke507 F.3d 898 (5th Cir.
2007), the plaintiff, an inmate of Mexican and NatiAmerican descent, requested
permission to grow his hair because the Great tSpistructed him to do sdd. He
advised prison officials that he would not cut har due to his religious beliefs, but
officials told him he would not be exempt from tgeoming policy. He sued under
RLUIPA and the district court dismissed the lawsastfrivolous. On appeal, the Fifth
Circuit referenced its decision Diaz v. Collins,114 F.3d 69 (1997), that was decided
under RFRA, and held: “Because the test under RBU# sufficiently the same as that
previously imposed under RFRA, we hold TDCJ-ID dat violate Longoria’s rights by,
pursuant to the grooming policy, denying him pesius to grow his hair.” Longoria,
507 F.3d at 901.

In Thunderhorse v. Pierc&64 Fed. Appx. 141 (5th Cir. 2010) (unpublished

Fifth Circuit again relied obiaz andnoted:
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... that prisoners may hide weapons and other caatichin their hair.

114 F.3d at 73. In addition, requiring short haiakes it more

difficult for an escaped prisoner to alter his appece from

photographs that the TDCJ periodically takes ohaamate. Id. In

light of these concerns, we held that “the secuntgrest at stake

cannot meaningfully be achieved appropriately by driiferent or

lesser means than hair length standatds.
Thunderhorse364 Fed. Appx. at *4. Thus, the Fifth Circuit ldetermined that, even if
the grooming policy interferes with a prisonerght to practice his religion, the policy is
the least restrictive means of furthering the TBGImMpelling interest in security and
managing costs. The evidence presented in thesfedls squarely within that reasoning,
and Plaintiffs fail to establish that a genuinaeiesssf a material fact exists.

Similarly, Plaintiffs’ desire to wear a kouplockisas the same security concerns
and costs as does their request to grow long Adie Fifth Circuit has held that RLUIPA
“is not meant to elevate accommodation of religiobservances over the institutional
need ... to control costs,” and “controlling costsinvolves compelling governmental
interests.” DeMoss v. Craing36 F.3d 145, 154 (5th Cir. 2011) (quotiBgranowski v.
Hart, 486 F.3d 112, 125 (5th Cir. 2007). The TDCJ is abligated to spend large
amounts of money in order for Plaintiffs to weamndohair or a kouplock. The
uncontroverted summary judgment evidence estalslishat allowing long hair or a
kouplock could increase the danger to correctioffaders during a search as they must
enter the “strike zone,” increase the risk of agimjury to NA offenders if attacked by
another inmate, and lead to increased liabilityosxpe to the TDCJ. The grooming

policy is the least restrictive means of promotihg TDCJ's compelling interests in

security and costs.
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(d)  Medicine bags.

For the same reasons Plaintiffs’ RLUIPA claims nfagtin regards to hair length
and kouplocks, so must their challenge to the Tp@lity that limits the wearing of their
medicine bags: the potential security risks andscare too great.

In 2009, TDCJ Chaplaincy Department Policy 05.08uded medicine bags as
approved devotional items for offender possessi@ppx 410-413, at 412). However,
that same policy expressly limited an NA offendevisaring of the bag “to the offender’s
cell/dorm area or immediate bunk area in a dorrtinggtand at all religious services.”
Id. at 412. In July 2012, the issue of medicine bags moved to Chaplaincy
Department Policy 05.01, but the provisions conicgrithe wearing of the medicine bags
remained virtually the same. (Appx 343-356). $imEadly, as to “Medicine Bags or
Pouches,” Policy 05.01, Procedures II.D.1. providéws]earing the bag or pouch is
limited to the offender’s cell or immediate bunlearnn a dorm setting, and at religious
services.” (Appx at 346).

The TDCJ's security and cost concerns are magniiiredhe context of NA
medicine bags. This is because under the TDCJtidenab items policy, correctional
officers are instructed toot touch the medicine bag or its contents. (Appx 412).lyOn
visual inspection is permitted.ld. If NA practitioners were allowed to wear their
medicine bags at all times, correctional officemd have to perform visual inspections
of the bag upon every ingress and egress whichdvoohrguably take additional time
and hinder the scheduled operations of the pristdMoreover, the very fact that the

medicine bag can and does contain items, raiseemus contraband and smuggling
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concerns. Finally, it is inevitable that otheresfflers would attempt to grab or take a
medicine bag from an NA adherent if worn throughttvet day. The medicine bag could
also result in choking of an inmate. The medidiag policy is justified by security and
resource concerns, and there is no reason to qudke TDCJ's position that it is using
the least restrictive means of furthering those peliing state interests.

C. First Amendment claims against Morris in his individual capacity.

Plaintiffs are suing Mr. Morris in his individuahpacity for monetary damages for
alleged violations of their First Amendment right$laintiffs argue that Mr. Morris
arrived at the McConnell Unit in May 2009, and latttime, pipe ceremonies were in
fact authorized by TDCJ policy. Plaintiffs contetiét Mr. Morris failed to perform the
very responsibilities he was hired by the TDCJ e¢ofgrm, effectively denying plaintiffs
their right to practice their religion as provideg the First Amendment. Defendant
Morris seeks to dismiss plaintiffs’ claims on th@wgnds that they have failed to raise a
constitutional violation and argues that his aci@rere objectively reasonable, such that
he is entitled to qualified immunity.

The defense of qualified immunity protects goveeninofficials performing
discretionary functions from “liability for civil @mages insofar as their conduct does not
violate clearly established rights which a reastsmalerson would have knownHarlow
v. Fitzgerald 457 U.S. 800, 818 (1982)ytle v. Bexar County, Tex560 F.3d 404, 409
(5th Cir. 2009). Government employees are preswalptientitled to the defense of
gualified immunity. Once asserted, the burden shift a plaintiff to demonstrate that

gualified immunity does not bar their recoveBalas v. Carpenter980 F.2d 299, 305
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(5th Cir. 1992). A two-step process has traditipndleen employed in evaluating the
defense of qualified immunitySaucier v. Katz 533 U.S. 194 (2001). Under the
traditional approach, a court must first considdrether “the facts alleged show the
officer's conduct violated a constitutional rightd. at 201. Second, if the plaintiff has
satisfied the first step, courts are required ttidkewhether the right at issue was “clearly
established” at the time of the defendant’s allegesconduct.ld. See also Brown v.
Strain 663 F.3d 245, 249 (5th Cir. 2011). “To be cleasbtablished for purposes of
gualified immunity, the contours of the right migt sufficiently clear that a reasonable
official would understand that what he is doinglaies that right.’Brown v. Callahan

623 F.3d 249, 253 (5th Cir. 2010) (citations ondi}tel'he Fifth Circuit has specified that
the issue for a court’'s consideration with respecthe second step is whether the
defendant’s actions were objectively unreasonablight of clearly established law at
the time of the conduct in questiorshort v. West662 F.3d 320, 325 (5th Cir. 2011)
(citations omitted). Conclusory allegations of ngedoing fail to satisfy both the first
and second requiremertgeter v. Fortenberry849 F.2d 1550, 1553 (5th Cir. 1988).
More recently, the Supreme Court held that a camg e dismissed based on either step
in the qualified immunity analysis: “The judgestbe district courts and the courts of
appeals should be permitted to exercise their saisatetion in deciding which of the
two prongs of the qualified immunity analysis stibbe addressed first in the light of the
circumstances in the particular case at haf@arson v. Callahan555 U.S. 223, 236

(2009); Short v. West62 F.3d 320, 325 (5th Cir. 2011).

35/39



Defendant Morris first argues that Plaintiffs hamet shown a constitutional
violation under the Free Exercise Clause. The Suopr€ourt has made it clear that
prisoners must be provided “reasonable opportiwiitie exercise their religious beliefs.
Cruz v. Betp405 U.S. 319 (1972pér curiam). The Court has recognized, however, that
limits may be placed on the religious rights thaistrbe afforded to inmates. Turner v.
Safley 482 U.S. 78 (1987), the Supreme Court held “[fldvincarceration brings about
the necessary withdrawal or limitation of many peges and rights,” and “[w]hen a
prison regulation impinges upon the inmates' cariginal rights, the regulation is valid
if it is reasonably related to legitimate penolagimterests.’ld. at 89. Four factors that
should be considered in determining the reasonabteaf a regulation: (1) there must be
a valid, rational connection between the prisonul@ipn and the legitimate
governmental interest put forward to justify it;) (are there alternative means of
exercising the right that remain open to prisonates; (3) the impact accommodation
will have on guards and other inmates, and on thecaion of prison resources
generally; and (4) the absence of alternativesigeace of the reasonableness of a prison
regulation.ld. 89-91. Shortly after th@urner decision, the Supreme Court applied the
test to uphold a prison policy that prevented iresafrom attending Islamic prayer
services. O'Lone v. Estate of Shabaz482 U.S. 382 (1987). The Fifth Circuit
subsequently added that the Supreme Court neite&t any single factor to be
dispositive, nor did it require all four factors b2 met.Scott v. Mississippi Dept. of
Corrections 961 F.2d 77, 80 (5th Cir. 1992). The first factoas been held to be

controlling in these cases, and the other factoesen provided help in determining
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whether the connection was logichl. at 81. More recently, the Fifth Circuit reaffirmed
the basic idea that rationality is the controllfagtor. Mayfield 529 F.3d at 607.

Because Plaintiff has not shown a violation undetRRA, he likewise has not
shown a violation of the Free Exercise Clause bee&LUIPA imposes a more stringent
standard than that of the First Amendmedvatel v. U.S. Bureau of Prison§15 F.3d
807, 813 (8th Cir. 2008). Indeed, Fineeman the Fifth Circuit expressed surprise that the
inmate plaintiff brought religious claims under thiest Amendment instead of RLUIPA
because RLUIPA provides far greater challengesrisop regulations. 369 F.3d at 857
n.1. The Fifth Circuit has considered free exerciagms similar to Plaintiff’s claims and
have rejected thenSee Freeman369 F.3d at 862-63 (rejecting challenge to policy
regarding volunteersBaranowski 486 F.3d at 121-22 (rejecting challenge to vaent
policy); Thunderhorse, suprdrejecting requests for items to practice NA faith,
observance of holy days and pipe ceremony). As showler the discussion of RLUIPA,
there are valid rational connections between thalemged policies and practices and
compelling governmental interests. The first factothe Turneranalysis is satisfied with
respect to all of Plaintiffs’ claims.

Plaintiffs have failed to establish a constitution@mlation in order to satisfy the
first step in the qualified immunity analysis. Mower, Plaintiffs have not offered any
evidence to suggest that Defendant Morris engagehy actions that were objectively
unreasonable in light of clearly established ld»efendant Morris is entitled to summary
judgment based on qualified immunity to the extBtaintiffs have sued him in his

individual capacity for monetary damages.
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D. Plaintiffs’ motion for summary judgment.

Plaintiffs filed a pleading entitled “Motion for &umary Judgment Default against
Defendants.” (D.E. 129). In this pleading, Pldistsummarize the September 8, 2011
meeting at which it was determined by TDCJ offigitliat the communal pipe would be
smoked only by the NA chaplain or service lead&eeAppx 111-114 Chancditigation
meeting held on 09/08/11). Plaintiffs then arghat tDefendants were required to file
their summary judgment motion on or before July2813, but failed to do so, and
therefore, Plaintiffs should be granted summargment in their favor. (D.E. 129 at 5).

Defendants’ summary judgment motion was filed diy 842013. SeeD.E. 120).

In addition, Plaintiffs were provided with a copy the Appendix to the summary
judgment motion. (D.E. 150). There are no groufmdsdefault, and Plaintiffs’ motion
(D.E. 129) is denied.

VI.  Conclusion

The summary judgment establishes that the TDCJcipsli challenged by
Plaintiffs, -- the Native American communal pipelipp, the requirement that all
religious gatherings be conducted by a chaplaimpproved volunteer, the grooming
policy, and the devotional items policy, -- all ioge substantial burdens on Plaintiffs’
religious exercise. However, the TDCJ has estadtisvith an abundance of uncontested
and unchallenged evidence, that the policies adeed the least restrictive means of
furthering the TDCJ’'s compelling interests in maint security and monitoring costs.
Moreover, because the protections offered by th& Fimendment are more limited than

those extended under RLUIPA, Plaintiffs claims agaiDefendant Morris in his
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individual capacity fail as a matter of law. Acdowgly, Defendants’ motion for
summary judgment (D.E. 129) is granted, Plaintifisdtion (D.E. 125) is denied, and
Plaintiffs’ claims are dismissed with prejudice.nyAand all other pending motions are
denied as moot.

ORDERED this 27th day of February, 2014.

UNIT D STATES MAGISTRATE JUDGE
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