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105 ANGELES, CALIFORNIA, TUESDAY, JUNE 26, 19486. 10:00 A.M,

THE CLERK: No. 4292 Civil, Gonzale Mendez, and others,
vs., Westminster School Distriect of Orange County, snd others,

THE COURT: Are you ready in that, gentlemen?

MR, HOLDEN: The defendants are ready, and Mr. Marcus
wae here a moment ago. Here he 1s now.

THE COURT: Your case has been called, Mr. Marcus, for
pre~trial,

MR. MARCUS: Yes, your Honor, and we afe prepared.

THE COURT: Does the amicus curiee appear at all in the
matter? I haven't seen anything in the file which indicates
any appearancé. They requested permission to appear and the
Court granted the request. I see nothing further indicating
any activity on thelr part except the petition in the file.
Of course, if they saré going to appear in the case, we want
them at all stages and not when they feel like it.

THE CLERK: Mr, Tietz is here.

THE COURT; Mr. Tietz, an &pplication waes made by your
firm, I believe,for: leave to appear in this case of Mendez,
et al., against Westminster School Diatriet of Orange County,
et al,, 4292-M of the files of this Court, and the Court
grented the applicetion for lesve to appear as amicus curale
in the case. The case is called for pre-trial this morning,
and I didn't know what the attitude of the amicus curaie was.

MR. TIETZ: The part we would like to play at present
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would be that of an observer, and then later possibly file a
brief,

THE COURT: Of course, if we sare going to have amicus

" curiae, I would prefer to have the representation at all

- stages of the case, and not have them come In just when they

feel 1like coming in.,

MR. TIETZ: I éee, your Honor.

THE COURT: I sm very glad to have the amicus curiae
or any other light that can be thrown upon this very important
question thet is involved in the cass,

MR, PIETZ: Mr. Wirin is out of town, and my under-
standing was not that I should give that much time, for this
may take a very considerable emount of time., I can't very
well decide &t this moment, your Honor, whether we can make
that commitment of time. It mey be it 1as a situation which
woulédn't be acceptable to the Court.

THE COURT: The matter this morning is, of course, of
great importance In determining just what the lssue 1s, and
undoubtedly the amicus curise had some definite views on what
1t might be, and we want all the light we can get. You are
here, and 1 think you might participate in the pre-trial.

MR. TIETZ: Thank you.

THE COURT: Gentlemen, fhe Court has directed in its
order for pre~trial certain matters. This is not an explora-
tion via witnesses, unless that is considered to be appre-

priate, It 1s more for the purpose of narrowing the issues
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and finding what issues are necessary to emplére effectively.
We might go over the pleadings here serlatim and see just
whet there is here. I think probably, Mr. Marcus, you must
have some definitely organiged views on the case, and I will
ask you to assume your proper role here. You have the burden
in the case, of course, belng the plaintiff, How,lgt'a see,
Allegations 1, 2, 3, 4, 5, 6 ==

MR. MARCUS: 7 1s denied, your Honor.

THE CQURT: Part of 11, part of 16, and all of 16, I
guess, seems to be admitted, Is that corraét, Mr. Holden?

ME. HOLDEN: Yes, your Honor. If it might generally
simpliify this metter, the only thing that we deny dofinitely

b

is that there . 1a agmmconapiracy betwoen the school districts,
PR e R s iy S

and we deny the plaintiffa here ropresent 8 class, that this

SR z
g 5”:1.(; e g vs‘ﬁq;"- ahtaimer R ol 3

Thoy “don't repre‘"ﬁf‘g class. He

it ‘ﬂw%'ﬂg‘,@lqu#‘;f? AR R T

1iwg”§§op;; %zFié;gg
claims to‘fepreseﬁﬁ 8 class of Mexican people, and we deny
that, and we deny the conspiracy. We admit that the children
ere teught in different schools practically frop the first ™y
grade to the sixth grade. That is generally sdmitted.
) MR. EARCUS: Your Honor, there is no allegation --

THE COURT: Just one at a time in the court room,
always, Mr., Marcus.

MR, HOLDEN: We admit the petitioners in this case are
free from infection, and that they a re qualified to attend
the publlec schoolsy that 1s, the named petiticners. The

only thing that we deny 13, we deny that theya re segregated
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solely for the reason that they are of Mexican descent, We
claim that they & re segreated for the beneflt of the peocple,
that they are all in a class that speaks the Spanish langus ge
that they live in cormunities inhabited by the Spanish
descendants, and that in their own homes and among them-
selves they speak the Spanish language and are unfamiliar
with the English lsnguage to the same exter‘fi:" that the so-
called Anglo-Saxon students are. In other wbrds, we say
that there is a handicep on these people, that there 1s a
large class of them, -and that they are handicapped by thelir
deficlency in the English lenguage, and that we sogre@te
Rt

them, those that are unfamiliar with the English language or

familier to Such sn extent that they ; my not progrearwit.h

A ekt i s

the other students., 1In two of the districts theya re segre-

e e bttt AT ki

gated to the sixth grada and 1n two of the diatricts t:hey
are segregated to the eightp grade. I think that is the
ot A b

Now, we deny that we discriminate in any way against
the students. We deny that there is sny diseriminaticn., We
allege thet we give them exactly the same education, the same
facilities are furnished to them, the same type of teachers
are employed as for the other students, and the same courses
of instruetion sre given in those schools., There is no dis-
crimination as between one school and the other. In fact, if]
they a re in the Santa Ana -~ well, generally, I think we can
go that far, I don't think that these schools can properly




006

| here, although she 1s not of school age, the Guzman child, is

| would be practically 100 per cent xexican- The Sﬂnta Ana

?i particular zones where the Mexicans predominate, the people
;f_living there are predominantly of the Mexicsan descent, sna thJ

kachools would be the same.

6

be joined togethers We deny that there 1s any relationship
between the schools. We say that each district 1s a aeparat%
and independent school district, and thét no Board has con-

trol whatever over the Board of another district, and what I
have sald applies to all of the districts except in the Santa

Ana School system.

In the Santa Ans Schools, we sdmit that the petitioner

e, g b SR IR e

not of” compulsory séhool age, she does live in & district

e, o PP AR SRR A s w1 e T Tty g R e e

that 1a zoned, that 13, the people rasiding in that zone are

R g S s

predéﬁinantly Méxican, and that the beop1e Bttonding thg S
school to which she 1s assigned, should she 8o to school,

School District has 14 elementargia hool systems, and the

A B e e

R B M'”"’*

eity 1s zoned for ‘each district. It happens that in those

THE COURT: Are there any resolutions or ordinances or
officinl authoritative actions thet are memorialiged by writ-
ing concerning the mstters to which you have adverted?

MR. HOLDEN: I have, pursuant to your order, a statemenq
from the Superintendent of the Santa Ana Schools in which he
gives the enrollment here. This also will certify that the
Bosrd of Education has never at any time passed a minute order

or resolution on the subjeet of sepa:ation or segregation of
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pupils by race. District lines as set up by the Board detern
the school attendance, and that is what I am trying to ex-
plain here, that the City of Sante Ans 1s divided into 14
distriets. That i1s, there 1s just one school district, but
they have }E_g}gggg&gzy schools in the eity, and they divide
the city into eight territories and one school serves each
territory. It hgppensmthat there are thrae school that serve
Mexican deacendan::walmost 100 per cent. There are three |
schools that serve white or -- well, white isn't, of course,
the proper term to use here, but it has been used in the
pleadings.

MR. MARCUSy No, 1t hasnt't, counsel.

THE COURT: Don't do that, Mr. Marcus. Don't repesat
that again, Do not interrupt counsel.

MR. MARCUS: I am sorry.

MR. HOLDEN: Let's divide them into English speaking
and Spanish speaking just for the purpose of talking here.
?pgpe“prglgpree schools that serve English speaking puplls
axclusively. In the other eight schools English speaking arm

T — i i
e e S A MDA 3 s A AT R

Ine

Spanish speaking people are mixed although the largar per-
centage of them are‘Engiish spaaking pupils. I have the
statistics on that that your Honor requested. Would you like
to have me -=-

THE COURT: I want to ask you a questlon or two first.
What 13 the official method of school control in the City of

Santa Ana? 1Is there a Board of Education elected, or are
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_\:eraaﬁﬂel rolative to tha 11nguistic qualitiea of the student

these governing bodies appointed Boards?

MR. HOLDEN: They are elected by the electors of each

district. The Santa Ana system 18 under what we call a Uity

EER S -

Board of Eﬂqggt;gn. In other words, in a city of the fifth

class, the Board of Education is the governing Board for the
elementary schools and the high schools and junior college.
THE CODRT: Santa Ana, Californis 1s a city of ths
fith class under the Political Code of the State of Californid?
MR. HOLDEN: That's right.
THE COURT: And as such the electors of that city have
chosen the Board of Education?
¥MR. HOLIDEN: Yes, your Honor.
THE COURT: Are those facts agreed to, Mr. Marcus?
MR. MARCUS: They are, your Honor.

THE COURT: Eaa the Board of Education of the Cit;%°:m¢

: w.ia enacted any mnmoria

" A ,ﬁaw&\"‘"“ AR st
N
e

J— I
R AR

et
s e R A R R T ity e g TR

ho would attend those achools?

¥R. HOLDEN: They havo_not.

iawﬁﬂ¢v~#sreed?ﬂw

THE COURT:

¥R. MARCUS: Your Honor, counseél here came up to ask me
& question &t th§ time you were interrogating counsel and I
did not hear that, I am sorry.

THE COURT: I want you to follow this closely, because
that is the only method of arriving st a stipulation here.
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Will the reporter read that, please?

(Record read.)

THE COURAT: Do you agree that is correct?

MR. MARCUS: I will have to accept counsel's statement
if he so state=, because I have no knowledge of the fact that
there 18 any memorial in respect to that, your Honor.

THE COURT: Haven't you examined the records of these

various school bodies to ascertsin what they have done

officlally?

MR. MARCUS: I lmve questioned them, and I requested

pemission to examine the records. They advised me that

there are no recordn ot‘such acts, but it 1s a custom of the

e -

school diatrict -

THE COURT: dJust answer the Court's question. Then you
have made some inquiries and examination to ascertain whether

or not there are any official memorials or acts of the Board

of Education of the City of Santa Ana?

MR. MARCUS: Of the City of Santa Ana alone?

ety i S AR *’%mﬂw

o D R e R R A S e
b R i T T

THE COURT: I am only esking about the City of Senta

T R

Ana, Tt

MR. HARCUS: Yea, your Ho

Al AR

THE COURT: Did you aseertain anything contrary to what

Mr. Holden states to bg the fact?

RN

MR. HARCUS: No, I have not, your Honor.
o SR TR AR e
THE COURT: Then you hnve no evidence tp offer to show
e o
that what he s tates to be the fact is pof. ,,,mgfact?
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ME. MARCUS: That's right, your Honor,

THE COURT: It will be considered factually determined
that there are no such memorials, Now, with respect to thesé
other dlstricts -~

MR. MARCUS: May I interrupt the Court on that subject
alone? There are letters 1n. existence written by the
Buperintendent of the Schools of Santa Ana to the varioua

students of Mexican descent uho have attended theae 8chools,

e e

THE GOURT: Do you have those letters, Mr. Holde
MR. HOLDEN: YT Héver heard o -

THE CQURT: Did ?oh EJ‘%W%EBZ??"’

}i!“((ﬂ;

¥R MKRCUS: I have some with me.
e i e B R S A R

MR. HOLDEN: Well, I didn't know that there were any
such letters.

THE COURT: There is a Supsrintendent of Schools or a
Superintendent of Instruction, bhaving advisory and executive
suthority of the elementary and grammar school facllities in
the City of 3anta Anma, California, is there, Mr+ Holden?

MR, HOLDEN: Yes, there is, your Honor.

THE COURT: And that official is and has been appointed
by the Board of Educatlion?

MR. HOLDEN: Yes, your Honor.

MR, MARCUS: May I show these to your Honor?




11
ooll 1 THE COURT: Yes. What do you represent those docu-
, | ments to be, Mr. Marcus?

3 « MARCUS: Well, these are lettera to the parents

sapwRmE

i

4 of the s tudents that have attended the achools where Anglo

TR s S
crrcaFET

R

5| Saxon children have attended rsquesting thnm to remove the

-\.-,-;aguf

¢ | children fmm that particular schoo;t to the othar school.

e g v, e e TR R LA T

7 THE COURT. And do you represent that those comrmnica-
g tions, which Mr. Holden now has and which will be marked

9| later for identification, were recelved through the mails by
10| the person addressed in the letter?

1" MR. MARCUS: Yes, we do, your Honor.

12| ¥R, HOLTEN: I don't doubt the authenticity of these

18 lqtters, your Honor. They sare not signed by the Suparintende?t,
14 | however., They are signed by Mr. Harold Yost, who 1is the

15 | buzsiness mana ger, I didn't intend to interrupt there.

16 THE COURT: Have you read the letter, Mr. Holden?

17 MR, HOLDEN: Yes, your Honor. I think that the authen-
18| ticity of the letters would be stipulated, and we would stipu

¥

19{ late that Harold Yost; who signed these letters, 1s a

gt

st .
21 the Santa Ana Elomentary School District. However, I would

s S A PR O N R

22 like td know this. Did not thase Q}Hﬂﬂgﬁﬂ reside An..

s P

23 Fremont Diatrict? In othor words, they were permittad to

e AR AT A

%
2| go fram the zone 1n which they lived to another school, and

S A e s RS B

25 than required to go baek to thﬂ school in which they lived.

% | Is not that the subatance éf thess Tt ters?

o gegpir g TR
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THE COURT: The letters will spesk for themselves.

MR. HOLDEN: I think not, unless you introduce the
fact that the children --

THE COURT: You have asked him for the fact, and I
am going to ask him now whether your statement of the fauct 1s
conceded by the plaintiffs,

MR. MARCUS: To this extent, your Honor, and the allega+
tions in the complaint, I believe, will support this position

that I have taken. They have established certain arbitrary lf,f'

lines which curve and bend an& twist to 1nclude only those
R T T et 8 g

children or Mexican descent. There are childran that sre

attending the school where Mexican children attend that have

PR AR i,

to go through the various lines whare only the American

children attend.‘”-w-wzum

THE COURT. Jﬁwait just & moment. "Only American

children attend." What do you mean by "American children?"

MR. MARCUS: Well, we will say of Anglo Saxon descent.

THE COURT: You mean children other than of Mex{ean
lineage, dc you notf

MR, MARCUS: That is correct, your Honor, but I was
using the language adopted by counsel in his answer,

THE COURT: On what page?

MR. MARCUS: Page 3, "That for the efficient instrue-
tion of pupils from said families, the Garden Grove
Elementary School District has found it desirabls to instruet
said pupils at different locations thana re provided for the
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instruction of pupils who are familiar with the English
language and who are more advanced according to the Americen
standards in personel hygiene."

THE COURT: On that point there is an sdmission, is=s
there not, Mr. Holden, in the answer that as far as the
health and the sanltation and hygienic qualities of the

" students are concerned, it is admitted bg the defendants

YR

g7 AT R,
e e "“""Wm,.» e

that the children who arse the plaintiffs in the case, repro-

e i

sented by their reapective parenth ‘Eithority, meet all re-
quirements ef*health.and sanita%ion?

. \ ﬁﬁm , ’

I think,_if I might suggeat thia, we were talking about the

As to these pe

_,_,ﬂtioners, that is admitted.

P e

Santa Ann School District. )
" IHE COURT: Thaet's right.

‘MR. HOLDEN: And counsel has read from the Garden
Grove answer, I might at this time polnt out that in the
Garden Grove School District, you are not in court, because
those children do not live in the Garden Grove School

District. There are no petitioners here that live in the

PN
W e

g *«—%mwm e TN

Garden Greve District.
THE COURT. Is that fact admitted?
MR. MARCUS: ﬁo, your Bonor,

s e

THE COURT: You claim there are chilﬁfgn here who are
living within the Garden Grove School District?

MR. MARCUS: That is rporrect, your Honor.

THE COURT: You mean that theya re here as named
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plaintiffs or because theyare in a cless which you claim is
the subject of this litigation?

¥MR. MARCUS: I think, your Honor, and the complaint
will so show, that there are children in the Garden Grove

s e T

School District uho are plai t frs.

et R bt

¥R, HOLDEN: We deny 1£ in the answer, and for your
information -~

MR. MARCUS: 1In Paragraph Ij your Honor.

THE COURT: Paragraph 1 reads: "Phe Garden Grove
Elementary School District, is a legslly constituted school
district in the County of Orange, State of California, and
William C. Noble, Robert B. Smith and Paul C. Applebury, sre
the duly elected, qualified and acting Board of Trustees and
James L. Kent 1s the Districet Superintendent of said School
District."

Where is the allegation there that sny of the plain-
t1ffs are residents within that district?

MR. HOLDEN: There 1s snother paragraph where they al-

lege that some of the petitioners reside in Garden Grove, but

gs a matter of fact, tﬁbﬁé'pstiéi “Weside 1n Westminster

School District.

THE COURT: Do you lnow that that is or is not a fact,

Mr. Marcus?

MR, MARCUS: I have been advised and the information
given me, your Honor, 1is that it is in the Garden Grove

Distriet., I think there are Bome here that reside there.
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THE COURT: I don't want you to discuss it yith the
witnesses. If you have prepared the case, you know what you
can prove and you can s tate what you expect to prove. That
18 the purpose of a mre-trisl hearing, It is not to explors,
not to take up time here. That should be taken up outaide of
the courtroom. You are not able to anawer the Court's ques-
tion, Mr. Marcus?

MR. MARCUS: I am.

THE COURT: What 1s 1t?

MR. MARCUS: 7Your Honor apprecistes that I haven't
personally gone out and inspected the places where they
reside, but I have been advised that they do reside in the
Garden Grove Distriet.

THE COURT: By whom have you been so advised?

MR. MARCUS: By Mr. Mende

l\%;ﬁéﬂw 5

THE COURT: 1 don't want you to ask him that in the

court room. You do that when you a re preparing the case.
What have you been advised by Mr. Mendez with respect to that
matter?

MR, MARCUS: That they resided in the Garden Grove
District, '

THE COURT: That who resided there?

MR. MARCUS: That Mendez resided there.

MR. HCLDEN: Mendez resides in Westminster.

MR, MARCUS: He 1s required to go to the school there
in Westminster.




' ' 16
0016 1, THE COURT: Your position is, Mr. Marcus, is it not,
k that the pleintiff Mendez resldes in a district in the County
! of Orange, a school district in the County of Orange, State
of California, different from the district in uhich bis chil-
dren are required to attend schaol?

R R

M « MARCUS: That's right your Honor.

L ) A e

THE COURT: Whet are those districts?

3 MR. MARCUS: There is Westminster District and Garden
Grove District.

10 THE COURT: And do Mendez, his famlly and his children,
;1 | reside 1n Westminster or in Garden Grove?

12 MR. MARCUS: I have been so sdvised, that they resid

i

13| in the Garden Grove District. *”""”w %i w{&%’y? r % e

sz AR

1 IHE COURT: And that the children so reiiding sre re="]

15 | quired to attend the distriet achool of Westminster?

16 MR. MARCUS: Westminster, yes, sir.

17 TEE COURT: Are you prepared to take 1ssue on that?

18 MR. HOLDEN: That is not a fact, definitely is not a
19| faet.

20 THE COURT: That is a matter we will have to take evi-

21 | dence on, undoubtedly. We will try to get what you can
22 | agree on here.

23 MR. MARCUS: And there is Paragraph XII, toc, your Honol,
2% | of the complaint, which states, "That Frank Palomino, is the
% | father and next of friend of Arthur and Saliy Palomino who

ot et DR

% | 1ive and reaide in the Garden Grove Elamentary School
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District, as aforesaid and that said children, both minors,
are subject to said rules sand regulations of seid District
and segregated and required to attend separate schools within
said District all as specificaelly alleged herein,"

MR. HOIDEN: Look at the answer; it is denied.

THE COURT: If 1t is denled and if the defendants are

taking issue on it and relylng on it, of course, it can't be
determined now.

MR. HOLDEN: Well, it is denied, your Honor, and that
48 the fact. Those children, I know, happeﬁ to go the
Westminster School District and theya re enrolled there,

THE COURT: May I see those letters, please, and they
will now be marked for identification.

ME. HOLDEN: I don't understand whether counsel had

" P

%
agreed that these children lived within the dlstrict to which

e A B R

they had been assigned by that letter.

FR R S e T

THE COURT: Ybu mean the dhildren referrad to in these
three letters? -

Yes.

B M"R.w“ﬁ—sug,
THE COURT: which.will now ba marked for identificetion

Mr, Clerk, as Plaintiffs' Exhibits. 1, 2 and 3.

(The documents referred to wers
marked as Plaintiffs' Exhibits 1,
2 and 3, for ldentification.)
THE COURT: I will read them before we go further.
These letters are each upon what purports to be and what has

been 8 tipulated to be the official stationery of the Santa ang




b 18
ool8 ,| City Schools and are eschdated October 20, 1944, and
‘ ~ 2| epparently they are form letters, end wlth the sxception of
3| the person addressed and the child or children referred to,
4| contaln the same composition. The letter addressed to Mr.
;| Prank Garcia, 1721 West First Street, Santa Ana, Celifornia,
g reads:
7 "Dear Sir:
8 At the meeting of the Board of Directors on
9 Friday, October 13th, it was pointed out that certain
10 children at the presantb timo attending“’Franklin Scﬂgoﬁ%ﬂw’
11 | ;;;}:m;m; th:Fremon;: School District and have been given
12 specilal permisaion to attend Franklin.
13 "Dissatisfaction arises with other parents whose
14 children are not granted the same privilege. We were
15 instructed by the Board of Education to 1ssue notice
16 that your children, Frank and Socorro, now attending
17 | Frenklin School, would be permitted to complete this
18 year there, but thst beginning September, 1945 the
19 permit will be withdrawn and they will be required to
20 attend the s chool serving the district in which you 11vq
21 % . at that time.
22 Herold Yost, Secretary
23 BOARD OF EDUCATION OF THE
o4 CITY OF SANTA ANA."
25 Each of the other letters, one asddreased to Mrs. Mabel
2 (Mendegz and another to Mr. Salvador Sanchez, are in the same
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composition with the exception of the children indicated and
the school referred to, respectively.

MR. MARCUS: Your Homor, with respect to tint matter,
possibly counsel and I could stipulate that the Franklin
School 18 a school that is attended exclusively by children
of Anglo Saxon descent and the Fremont School 18 one that 1is
attended exclusively by children of Mexican descent.

THE COURT: The Court wouldn't concur in that. I donft
know anything about the antecedents or ethnic or anthro-
pologlical features of the children, but I wéuldn't concur
in the Anglo Saxon feature. Undoubtedly, there are Celtic
children there.

MR. HOLDEN: In that connection, we couldn't stipulate
on thet, I have some stetistics here, and i1f the Court would
lixe to heve & copy --

THE COURT: Yes, I would.

MR. HOLDEN: This is Santa Ana (handing document to
Court).

THE COURT: That is right., This designation seems to
be more appropriste to an accurate classifleation of ante-
cedents than Anglo Saxon. That term hasn't mich significance
This form, which will be marked also for identification, is
headed a certificate, and reads thus:

"I, Frank A. Henderson, Superintendent of the

S8anta Ana Schoeol District, do hereby certify that the

Santa Ana School Distriet operates and maintains

3
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=ffourteen (14) elementary schools which furnish in-

ﬁatruction to pupils between the first and sixth grades,
& R —

"THAT I have examined the records of each of said

;{inclusive,

schools and seld records show the attendance st eesch

of said schools, aa between Engliah speaking pupils

A e

and pupils of Maif?ﬁﬁfﬁgscent or Spanish speaking
pupils to be as follows

SERRR

Then there is the name of the school, and listed under

that are the respective names of these fourteen schools;
totel of pupils, and listed under that are the estimates of
the numwber of pupils; English speaking pupils, and the same
with respect to that 1£em; Spanish speaking pupils, and the
gsame with respect to that.
"Enrollment figares are as of March 22, 1945,
Dated, this 1lith day of June, 1945, Frank A. Henderson."
I observe in thls certificate the following s tatement:
"That I have examined the records of each of said
schools and said records show the attendance at sach
of seid schools, a& between English speaking pupils
and pupils of Mexican dezcent or Spanish speaking
pupils to be as follows:"
Are the d efendents ahble to concede thatpuplls in those
schools have been allocated to the r espective schools because
of Mexiean descent and only Haxican descent?

MR. HOLDEN: On that, we wouldn't be able to do that.
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They have zoned the districts and it happens that they have

T st

St AR

drawn lines so that the lines include moatly Mexican people,
and they permit only the people living within that zone to
attend those schoola. In some of thoae zones, there are
English 8peaking pupiis, very few, and theytlre permitted to
go to anethor school out of the district.

THE COUDRT: Arethe children of MOxican descent, regard-
less of their linguistic qualifications, permitted to sttend
the s ame school as the English spesking children are pemittel.l
to attend?

MR. HOLDEN: Not unless they live in the zone where
they admit English speaking puplls.

TEE COURT: In other words, then, there is a definite
line of demsrcation officlally set up by the school authori-
ties in the Sante Ana School District, that prescribes &s one
of its limitations that chlldren of Mexican descent, regards-

leas of thoir linguistic qualifications, are not permitted to

R

s

attend the same séhbol as the children who live within that

1

district attend?

ME. HOLDEN: Unless they live in a district that is com;

posed of English speaking pupila.

THE COURT: That doesn't answer the Court's question.
Will you read it, Mr., Reporter, pleese?

(Record resad,)

MR, HOLIEN: No, your Honor, I wouldn't say that, The
situation in Santa Ana is that the town 1s divided into 14
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districts and thearea to be served by each school 1s pre-

"scribed by the Board of Education., The Mexicans who live

within that boundary go to the school that is serving thst

eres. 1t happpns that the Mexican people live 1n a certain

part of the town, that 13, to a 1arge extent;-and tha

R e : ARG

zoned that 1n a certain way. For example, the Fremont School

T R

| is'in an n'rea where the Mexican people live, so they have

zoned it as a school to which the Mexlcan people or students
in that area should attend that school. So_the attendance in
that school 18 practicsal 1y 100 per cent Mexican because the
inhabitants of the area that has been zoned for that school
are approximately 100 per cent Mexicen. Now, I will stipu-
late to this: That in that district thare are probably

IR P P e

betveen 5 and lompl;.

‘ fho are not of the Mexican descent,

e T sﬁﬂﬁ‘ﬂ%«

pemitted to so to a r.8

In othsr worda, they do@jgmmaka thoqg between 5 andg&&ﬁg@gila

attend the Fremont School.ﬁ

e

THE -COURT. “HeFore we leave that, let's take 1t up
further. Is it conceded that with respect to what you term
the practically 100 per cent of the school attendance of the
Fremont School, regardless of the linguistie qualifications
of those pupils, 1f they are of Mexican ancestry or deacent,

o i

they cannot be permitted t°.°x°r°1 C

. same choice that the

: gggila ara pem:haa tLg ﬁe;;ercis e?

Engliah

MR, HOLDEN: I think there are some exceptions. I

TR g,?=1w.Jsr.w:f-:«wa;rﬁ:m,,.:__,-..,,
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wouldn't say that those all would be denied that right,

. S B

THE GOURT: You are not able to answer that?

MR. HOIDEN: I am not able to say all of them.

THE COURT: Then that would be probably e xplored?

MR, HOLDEN: Probsbly, yes.

TEE COURT: It seems to me that 1f we choose a school,
the Fremont Schpol seems to be a typical school, to save
the time of the Court and economize the litigatlon as far as
it can practicably and Justly be done, that that school,
having perhaps the largest pupll population, would be typical
of the legel guestions that are involved,according to this
exhibit. What is the number of thet, Mr. Cross?

THE CLERK: No. 4.

(The documént referred to was
marked as Plaintiffs' Exhibit 4,
for identification.)}

THE COURT: According to Exhibit 4 for identification,
the Fremon School had on the date specifled, March_22, 1945,
325 pupils, and under the heading "English Speaking Pupils"
there 1s "0", and under the heading of "Spanish Speaking
Pupils”,"325" Counsel for the @ efendants states he 1s not
able to represent to the Court that that is preclisely
accurate,

MR. HOIDEN: As for sttendance, your Honor, that 1is
accurate. The question that I couldn't answer the Court on
is this: That 1f some of those 325 who were advanced in
English wanted ﬁo go to the Wilson School, let us say, I am

i
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rot sure whathar thay wnuld be permitted to go there or not.
- THE COURT: Do you think, gentlemen, for tha prlain-
tiffs and amicus curaie, that the Fremont School would be a

typicaljclassical scheool from which the question of dis-
crimination could be measured in this acticn as far ag the
Santa Aﬁa City Schools are concerned?

MR. MARCUS: Your Honor, if I might suggest that the
three schools in that district be taken, because there are
other schools and possibly it might be of assistance to the
Court to take, for instance, the Wilson Schéol where the
total number of pupils ls 259 and the English speaking pupilJ
are 269 and the Spanish speaking pupils none.

THE COURT: That would be exactly the converse of the
othe; school.

MR. MARCUS: Thet's right.

THE COURT: According to the table.

MR. MARCUS: That wouldbe correct, your Honor. I
iould like to mske inqulry of counsel, and it may possibly bg
of assiztance to the Court in determining the matter, what he
means by Spanish speaking pupils. Does that mean thaet they
only speak Spanish or that they speak both Spanish and
English?

MR. HOLDEN: Of course, it mesns as alleged in the
answer, that they are ﬁot efficient in English; in other
words, there 1s a handicap due to language and that this

represents those pupils who are handicapped by a language
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deficiency. Of course, you can't get out of the first grade
in any school unless you can speak some English, and as you
progress up to the sixth grade, you certalnly couldn't get
through without speaking English.

THE COURT: Are there set up in these schools ~- the
Court is spesking of matters of judliclal knowledge now ~--
whet are considered to be retarded puplls who are kept in the
same school but who are allocated to certain teachers and
certain facilities in that achool house?

MR. HOLDEN: I think tiat they have sbandoned that prac-
tice because 1t didn't work out satisfactorily. They used
to have subnorms&l classes, but there sare very few, if gﬁﬁubf

THE COURT: Has the School Department of the City of
Santa Ana set up facilitles in the way of physical s tructures,
buildings, and equipment, into which all petarded or so-called
backward puplils go regardless of their lineage?

MR. HOLDEN: No, they have not, your Honor.

THE COURT: I think, then, in the trial we will, if 1t
reaches that point, take those iwo schools in the City of
Santa Anas and they will be typical schools, the Fremont
School and the Wilson School, and they will be 1llustrative
of the general course and practice pursued by the school
authorities in the City of Sante Ana.

MR. HOLDEN: Could we include the Delhi, too? That is
another Spanish speaking school. 1 don't believe it would
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require much time, your Honor, for each school, because I
believe the Fremont is typical, but I would like to also go
into the Delhl.

THE COURT: I see no objectlon.

MR. HOLDEN: It is practically the same set-up there.

THE GBHRT§ Do you want to take any other school
representing the converse of the principle involved in the
exploration of these schools? -

MR. MARCUS: I em in this situation. I don't know whét
the defendants mean by Spanish speaking pupils. There may be

some puplls not of Mexican descent that have been listed

[}

under Spanish speaking pupils here, There are many nationall
ties that speak English. | '

. THE COURT: I think the Court should at this time and
can at this time announce the principle of law with respect

to segregation, without determining ultimately what is the

AL
R e Fie, s

ly because of thair anceatry or lineage, that 1t 1a an un-

lawful diacriminatory act on th@ part of ths scho“

ties. Further than that we will not go at this time. That

P AR T

as far as the Court is concerned, unless at the trial some
reliable authority, legal authority, of more than persuasive
effect is presented by one or the other sides of the casme.

Now, let's take up the rural districts, Is it conceded),
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Mr, Holden, that the compoeitioh, management, direction ang
control of the various schools 1is the same? I know the rural

districts in the County of Orange, State of California, are

analogous on the same basis, that there is no difference.

MR. HOILDEN: The only difference 1e == yes, 1t is

governed by a Board. Each district 1e governed by 8 separate
ey,

Board of Trustees, and 1n the districts outside of Santa Ana,

they a re known as the Board of Truatees, and there are three
members, and they govern only the elementary schools.

THE COURT: Are you able to state the position of the
school districts with respect to classification of pupils
concerning their ancestry, llneage, and lingual characteris-
tics and qualifications? If that isn't clear, I will clarify
it.

MR. HOLDEN: Are we tsking up, we will say, the Garden
Grove School Distriet? In the Garden Grove School District,

"Mw

the Board 4id pass a resolution -
Wyt R A o

THE COURT: I will ask the Clerk to mark that firat.

¥R. HOLDEN: This minute memorandum was asdopted by
the Garden Grove School District. At this pre-trial hearing,
I am not waiving eny of my objections to the jurisdiction of
the court, you understand.

THE COURT: No, no, of course not.

MR. HOIDEN: You see, I am relying quite strongly on
the question of the juriedietion of this court.

THE CQURT: You have the jurisdictional question at all
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stages of the case insofsr as the power of the court to pro-
ceed in the case 1s concerned, but any other phase of the
jurisdictional question, of course --

MR. HOLDEN: I am not waiving the objection to the

Garden Grove, I contend that they don't have any petitioner

here plaintiff in t.ne %%;rd@nf@rove@'i?istri"“"‘""‘ ,,

RS AR g e

THE COURT: That is undoubtedly a question for ultimate
decision, which 1s not dependent upon the factual questions
which the Court 1s now propounding to you. By jurisdiction,
I want it clearly understood what the Court-means, and that
1s the only reservetion that the Court is making at this time
on that question of jurisdiction. That 1s the only open
question of jurisdiction,and the one that will remain open
until the case is closed and decided, will be the power of
this court to proceed in this case,

ME. HOLDEN: Yes, your Honor.

THE COURT: That 1s understood?

MR. HOLIDEN: That 1s the point I ém raising very
definitely.

THE COURT: You understamd the court's limitation, do
you, on the queation of jurisdiction, Mr. Holden?

MR. HOLDEN: Yes.

THE COﬁRT: And do you understend thst, Mr. Marcus?

MR. MARCUS: Yes.

THE COURT: And the amicus curaie?

MR. TIETZ: I think so.
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THE COURT: You are all thén to be bound by that rule,
and I want you to understand what it is now. If there is any
dissent from it, state it, You may proceed. Is this repre-
sented to be an authentic document? _

MR. HOLDEN: That 1s supposed to be a certified copy,
but it doesn't look like 1it, doeslit? It was signed by two
members of the Board of Trustees and it 1s a correct copy, I
know,

THE COURT: Do you agree that it 13 a correct memorial
of officlal action of the Board of Trusteoarof the Garden
Grove Elementary School District, Mr. Marcus?

MR. MARCUS: The language 1tselfl 1s rather misleading,
your Honor, s8c far as the actual memecriel or the writing is

concernad, We do know, 88 & matter of fact that thero is

complete and absolute aegregstion in that district.

i ‘fﬁ%’ﬁ‘mg’iﬁu«-

Tik COURT: “We1T 1 was not asking you about that. But

do you agree that the paper which counsel has produced, which
will be merked for identification in this record, is an ac-
curate memorial of the Garden Grove Elementary School
District as it appears to be recorded upon this document?

MR. MARCUS: If counsel so represents to the Court, I
am willing to eccept his representation that it is a correct
memorial.

MR. HOLDEN: I bave seen a correct certified copy. 1I
haven't looked at the minutes, but I would say that there

isn't any question but what this is a correct representation
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of the minutes.

THE COURT: The exhibit will be marked for identifica-
tion.

THE CLERK: That should be defendants! your Honor?

THE COURT: Yes,

THE CLERK: That will be Defendants' Exhibit A for
identification.

MRE. HOLDEN: Your Honor, these are the documents that
you requested.

THE COURT: Yes, but you produced them.

MR, HOLDEN: At your request.

THE COURT: You produced them.

MR. HOLDEN: But 1 am not putting them in.

THE COURT: They are produced at the direction of the

Court.

MR, HOLDEN: I am not putting them in as part of the
defendants' case,
THE COURT: Mark them for identification generally then.
(The documents referred to were
marked as Defendants' Exhibit A,
for identification.)
MR. HOIDEN: The Court requested that we bring in any
memorisls that might be there. ‘Personally, I wouldn't intro-
duce this in evidence, because I don't think it helps-the. .

defendants' case in any way, but that 1s. the only one in

response to your direct nﬁ as to the memorials, that is the

only one the Garden Grove District has,
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THE COURT: I will read 1t generally into the record
at the pre-trisl hearing. It i3 on the special ls tter-head
of the Garden Grove Elementary School District, James L.
Kent, District Superintendent, Garden Grove, California.
"Excerpt of minutes of Board of Trustees meeting
held Sept. 13, '44.
"Some problema Jgxre prosented regarding the at-

--------- T s

tendance or Hexican puplls 1n gpo school. After some

SRR

S P R R

discuasion a motion was made by Mr. Appleberry and
seconded by Mr. Smith that a policy be adopted whereby
there be no segregation of pupils on 8 racial basis,

but that non-English speaking pupils, so far as prac-

ERE

ke st £

tical, should attend achools where thsy can be glven
special instruction, that is not necessary for English
speaking pupils, and that due regard be given to the
proximity of the pupils' residence to the nearest
school. Motion carried.”

Then at the bottom there is "Members, Board of Trustees

"William Noble and
"Paul Appleberry."

Mey I inguire, Mr. Holden, whether the Garden Grove
Elementary School District has three members of the Board of
Trustees or only two?

ME. HOLDEN: Yes, they have, your Honor, and in this
particular case the one member 1s back in Montsna, so he
wasn't there,

THE COURT: Did you want to say something, Mr. Marcus?
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MK. MARCUS: I thought counsel and I could stipulate
in the matter of the s chool in that district that has been
established for, as he calls them, non-English speaking
pupils. 1 am reading from this resolution. That school 1s
called the Hoover School, 1s it?

MR, HOIDEN: Yes,

ME. MARCUS: Do you have any records of that?

MR. HOLIER: We bhave the same information.

MR, MARCUS: And that in the Hoover School that only

ersons of Mexican or Spanish deascent are in a ttendance, that

m%\
hey are not permitted, regardless of where they reside, to

asipm TR s )
PR

c to any other school excqgt that acbapl 1n thgh district?
MR, HOLDEN: That 18 stipulated, that the Hoover School

SR

is exclusively Mexican.

R R L S O

THS“GOURT: Is there any agreement &s to whether within

the 1limits of that school district there are other pupills of
the same achool age as the so-called Mexican children who are
not required to sttend the same school as the Méxican chil-
dren? |

MR, HOLDEN: It is so stipulsted.

MR, MARCUS: And that they go to a different school, a
school maintained for Anglo Saxons?

THE COURT: No, not that.

MR. HOIDEN: They go to & school that --

THE COURT: I certainly object to that Anglo Saxon term,

MR. HOLDEN: They go to a school where people other
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Eban of Mexlecan dg@gggimfo. In other words, there a re two
other schools to the fifth grade. May I let the Court have
this, and we would proceed 1like we did with Santa Ana, and
maybe that would be better,

THE COURT: These certificates probablyare very illus-
trative of the numerical situation, Mr. Marcus, amd counsel
for the defendants doesn'’t desire to offer them as part of
his case. Do you have eny reason to suspect or belleve that
they are not accurate? You should prepars proper memorisls
yourself; otherwise, offer these in evidence,

MR. MARCUS: They are not accurate to this extent,
your Honor, when they recite the fact that there are Spanish
speaking ﬁupila, 1t would leave the inference with the Court,

insofar as the stipulation is concerned, that these pugils_ ‘

only speak Spanish, As & matter of fact, we are prepared to

show thet they speak English and spoke English prior to at-
tending school, and that the only discrimination practiced
is for thefact that, not because of any lingustic qualifics-
tions, but because theyare of Spanish descent.

THE COURT: The Court has already indicated its views
on that, if you can establish that,

MR, MARCUS: Because of the peculiar wording of this
certificate, we afe not willing to accept it on the basis
that they have offered.

MR, HOIDEN: I think what we ﬁre trying to do, as the
Court has polnted out and I agres, is to simplify a difficult
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situation here. Don't we mean that it is people of Mexican
descent who speak Spanish at homé and In the commmnities
where they reside? That 1s what the answer sets forth, and
that they are not efficient in English speaking?

MR. MARCUS: I cen't agree with the fact that --

MR, HOLDEN: Well, that is what --

THE COURT: One at & time, please,

MR. MARCUS: ~- that a chlld three or four years of age
is not proficient 1in the English language. I am willing to
say this, however, that they have the same proficiency with
respect to sSpeaking the English language as, we will say --
what was the word your Honor suggested? I don't want to use
the word Angloe Saxon.

THE COURT: English spesking people.

MR. MARCUS: You see, I run into that difficulty agein,
your Honor, because these childrern do speak English.

THE COURT: That would be a question of degree, that's
all, not of kind. We are trying to classify them so as to
accurately designate the various classifications, and not for
any othef purpose. A person msy be of Spanish descent or
origin, sncestry, and yet spesk English perfectly as far as
grammatical expression is concerned and as far as knowledge
of the language 13 concerned, but yet they do have an sccent,
That 18 true in the Unlted States., Native Americans reveal
that. Those who are natives of one sectlon of the country

have certain peculiarities of speech and accent and inflection
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and pronuncistion and idioms, that are not true of these
born in another section of the United States. Yet they are
born of English speaking parents and that hes been their
lineage for gensrations, So that that, I think, would not
be & proper method of classifying the children that are
involved in the question at lssue before the Court.

MR, HOLDEN: Might we stipulate that what this means
is the people we are talking about in the answer to the com-
plaint? He designates them as Mexicans and of Mexicen
descent., We are all talking sbout the ssme people.

THE COURT: That's right; trying to, snyway.

MR. HOLDEN: That's right. I can‘sﬁifulate“to this,

ot pecple that do talk

that there are no:fng_}@ﬁéﬁgﬂwvr“

Spaniahiin the Hoover School.

B

%w;$ﬁdThbM;iaintiffa refer to the matter in
Paragraph VIII of the complaint on line 21: "That all
children or persons of Mexican or latin descent or extraction)
though citizens of the United States of Americe, shall be,
have been and are now excluded from attending, using, enjoy-

ing and receiving the benefits of the education, health and

recreation facilities of certeln schools within thelr respec-

and have been segregated and required to and must attend and
use certsin schools in said districts and systems, reserved
for and attended solely and exclusively by children and

pérsons of Mexican and letin descent, while such other
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schools are maintained, attended and used exclusively by and

for persons end children purportedly known as White or Anglo

Saxon children.”

That i3 not a very accurate designation of any type of
children.

MR. MARCUS: Might I suggest thls to your Honor? The
Superintendent of this particular school district -- I think
counsel is scquainted with this document, this is a photo-
static copy of it, has complled sand prepared what he has
denominated a theory of dealing with this very subject. His
name i3 Kent and he 1s a defendant in this a ction, being the
superintendent of the school district of the Garden Grove
Elementary Schools. He has propounded a theory which we will
show from his own writings, and we are golng to offer this
as en exhibit, contending that the s egregation should be
absolute and complete, and that he has so practiced and has
so continued to practice the sbsolute segregetion of Mexicans
and he has prepared this thesis, which L am going to offer
the Court, giving the views and the opinions and the practice
which is now in existence in this particular school district,

THE COURT: What is the name of the purported author?

MR. MARCUS: James L. Kent, the Superintendent, I
believe.

MR. HOLDEN: Yes, he is the Superintendent of the Garder
Grove District, but if you will point out in there where he

says anything asbout the Garden Grove Schoo}, I will submit $t.

]
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MR. MARCUS: He doesn‘t say tha Garden Grove District.

e A

I ssy his views and his opinions and his purported practice
as set up in this matter of segregation have been propounded
by him in writing ss a memorisl and that he has followed and
practiced that matter of segregation in this particular dis-
trict.

THE COURT: That is the same James L. Kent that is on
this letter-head which is marked for identification as the
District Superintendent of the Garden Grove Elementary School
District?

MR. HOIDEN: That is correct.

THE COURT: Mark this for ldentification.

MR. HOLDEN: But on that point, let's don't get ahead
of ourselves. I object to the introduction of this. We
might even intreduce it, as fer as that goes, at the trial,
but this is a thesis that this young man wrote to get his
master's degree prior to the time he was associasted with the
Garden Grove School District a2t all, and 1t doesn't purport
to give his opinions. It 1s just a study that he made of the
segregation question.

THE COURT: .Of course, the Court has no means of know-
ing what he has written becsuse it hasn't resd the writing.
Is it contended that at the time this exhibit for identifica-
tion -- what is the number, please, Mr. Clerk?

THE CLERK: That will be & for identification, your

Honor.
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(The document referred to was
marked as Plaintiffs' Exhibit 5,
for identification.)

THE COURT: 1Is it contended that at the time
Plaintiffs' Exhibit & for identification was prepared, James
L. Kent was a school official of the Garden Grove School
District of Orange County?

MR. MARCUS: I don't believe he was at that particular

L‘"""ﬂ--— 3 AT T il e T B Al
time, your Honor, buf we propdB%~t& Sshow that he has practiced

since what he has written and is now practiclng what this
book purports to show. I might state, too,‘that these are
not his compilations or statistics. These are statistics
that are taken from other sources, But his opinions are set
forth 1n'this book, suggesting, and we will say evaluating
the advantages of segregation;

- TBE COURT: The exhlbit will be marked for identifica-
tion. The Court will read 1t between now and the time of
trial and at th§ time of trial, 1f it 1s offered in evidencs,
the Court will rule on it definltely at that time.

MR. HOIDEN: We will probably have plenty of evidence
on the same line at the timeof trial, 1f we get that far.
| THE COURT: Have we finished exploring thé features of
the s chool district just mentioned, the Garden Grove?
MR. MARCUS: I don't think we have, your Honor, Will
counsel be willing to stipulate with me that the pupils in
this particular Garden Grove District are segregated, and

that the Spanish speaking pupils are required to attend
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0039 1 certain schools in that district at which no other students
, | attend?
3 MR. HOIDEH: will stipulatq that 202 Spanish spesking

Py

;| Pupils are required to attend the Hoover School and that no

B el 0 e S S
5 | other students are required to attend that school,

s ‘%mm

e

8 MR. MARCUS: And the Bolaa School and the Lincoln

71 School? " S

8 MR. HOLIEN: They are English spesking,

9 THE COURT: What was that you are speaking of?

10 ¥R. HOLDEN: At the Bolsa School .there are 173 pupils

11 | and there are not any Mexican speaking pupils in that s=chool,

12| and at the Lincoln School, in that distriet there are 349,

13 | and they are all non-Spanish speakling pupils. That thoae

14 | three schools instmet pupils from the first to the fifth
16 grade, 1ncluaive.“ Thet they have another school in that dis-

e, R

16 | trict, the F1F§w§943§;, which instructs pupils from the sixth

17 | to the eighth grade, inclusive, and that the enrollment in

B e catd

18 | that school is 380 pupils, 280 of them are English speaking

19 | pupils, and 100 of them are Sﬁaniahfsﬁéaking'ﬁﬁhiis.
20 THE COURT: Is that agreed?

21 MR. MARCUS: Tlmt is agreed, your Honor. I was going
2 | into the situation.

2 MR. HOLDEN: I wes going to call that to the Court's
4{ldgttention, that this certificate didn't show that the three

%; chools went to the fifth grade and that the other school

cluded the sixth to the eighth grade, inclusive. g

R SN PYSI
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THE COURT: In other words, with respect to the four

schools in the Garden Grove District, one of the & chools, to-

wit, the E{;;#_ hool, does not segregate the pupils attendin
to the same degree, if at 811, that is accomplished in the

Lincoln, Bolsg, Angd. Hoog§£*50hools?
- .M%ﬂ " ::I ) )

HOIDEN: That 1s so stipulated, %:;Qﬁ%Eij

MR. MARCUS: Well, your Honor, you see in the fb#tM

school 1t doesn't embrace the same grede as the Lincoln,
Bolsa and Hoover Schools.

THE COURT: I understsnd.

MR. MARCUS: I understand the Fitgz School embraces the
sixth, seventh and elghth grade; and there is no segregation
in those grades, but between the kindergarten snd the sixth
grade there 18 absolute and complete dlscrimination becaﬁse
of lingulstic qualificationa.

MR, HOLIEN: There is no discrimination. There is
segregation.

MRE. MARCUS: Or segregstion.

THE COURT: 1Is 1it conceded by both of you that the

R =

issues here will pertq&gﬂg&&g@x to children 1n the kinder-
g P T s
gnrten, elementary and gremmar gradea up to and including

B

R g, st s, 5,

the sixth grade of the public school aystem of the State of
California?-

MR. HOLDEN: 1 think not, your Honor. The next two
defendants in this action have it to the eighth grade, that

is, it goes clear fram the first to the eighth grade,
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THE COURT: But the situatlon existing in the Garden
Grove School Diastrict, is it agreed between you that that is

a typilcal district that will illustrate the various issues of

segregation that are involved in this case?
MR. HOLLCEN: Ko, your Honor.
MR. MARCUS: As between the first and the sixth grade?
THE COURT: That's right.
MR. HOIDEN: No, your Honor, I don't think we can stipu-

late that there 1s any typical school. There are different

influences, I think thst Garden Grove and Westminater would

be typical.

THE COURT: What I am trylng to get at is if we can
siwplify this matter instead of taking up serietim each of
these school districts, if we can, as we did in the Santa Ans
School District, take one or two or three, 1if necessary, but
restrict it to a reasonsable limitation instead of having
cunulative evidence here for days.

MR. HOLDEN: I think, your Honor, what I would suggest
would be that in my opinion the E1 Modens School is typical.

THE COURT: What is your conteption as to the E)l Modena
School being typical and classical and characteristic of the
segregation which you object to in the management.and conduct
of the public school system of California?

MR. MARCUS: It is typical, your Honor, but we are all
typical today, if we may give them that deslignation.

THE COURT: If we are all typlesl, then the exploration
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haes reached st once the legal question lnvolved.

MR. MARCUS: That 1s true, your Honor. Possibly, by
counsel'!s stipulation here, 1f he Iis willing to go to that
extent as on the other schools, I don't think we are golng to
need a trial.

MR. HOLIEN: I don't see why there should be much
necessity for s trial. I think it is the law. But T do want
the record to show that there is a difference between, for

example, this Garden Grove School, which segregates to the

= 45T e AR
SRR P IREMNIRE i iddn ST R o

which, when‘we come »

A S LS

fifth grade, and the El Modena School,

AR

to that I can shcw that there 1s an entirely different situa;

g R R T

tion thera than at GgrdqnhGrove.

THE COURT- Can'trié take three of the rural districts
then? Counsel suggests the E1l Modena as being one which he
thinks 1llustrates the ‘segregation which is adopted by the
school suthoritlies, and whether you agree to that or not, you
can choose one which you think illusatrates whet you contend

to be t he discriminatory segregation, &n unlawful, discriminae

tory segregation of these rural districts,

MR. MARCUS: Counsel, what are you willing to stipulate
with respect to the El Modena School?

MR. HOLDEN: Wouldn't it be more orderly irf we were to
get through with the Garden Grove first?

TEE COURT: Yes, it would.

MR, HOLDEN: I think, your EHonor, so far as the Garden

Grove 1s concerned, it lsn't going totake us much time,
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-i;ecauae it is very definite there that the Mexican puplls up
ffto thém?§§zh éfgdé are éih red o-attend the Hoover Sehool.
if AR AR

MR, MARCUS Your Honor inquired of counsel on the

4» Sanﬁa Ans Scheools with respect to the linguistic qualifica-

;| tions. Would that be proper at this time with respect to

s thils district here? 7

7 THE COURT: Yes, it would be proper, because it is an

¢ | important feature, I think, in the case., In other words, if
g | & child because of his linguistic qualifications, and I don't
10 | meéan physical impediments, stuttering, or aﬁything like that,
1 MR. MARCUS: I understand, your Honor.

12 THE COURT: I mean his ability to speak the language,

13| the English language, the so-called Americen language -- I am
14 | using thet in & very improper sense, because I am not using
15| it as the vernacular, although that probably should be con-
16 | 81dered also. What I mean by the linguistic qualifications
17 | 48 Lf there 1s a general segregation that is adhered to

18| regardless of ancestry or ethnic or anthropological features
19 | of the child, racial features of the child, that applies to

20| all children of a certaln attitude or aspect, that 1s one

2 { thing, 1f it 18 based on the inabllity of the child to grasp
22 | instruction the seme as children who are so-called English

2 | speaking children. If there is some othef factor than the

24 | ones which have been indicated in the statement of the Court,

"% | that 1s quite snother thing. Now, you contend that there are

other facters than this question of lingusl qualifications,
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do you not, Mr, Marcus?

MR. MARCUS: We do.

THE COURT: And you contend, I believe, that those are
based upon rate or ancestry or heredity or ethnic or anthro-

pological features?

MR. MARCUS: That 1is correct,

THE COURT: And you contend that they are not, Mr.
Holden?t

MR. HOLDEN: That's right. 7

MR. MARCUS: We may make this statement to the Court,
that we do not contend that there is such a thingasa the

Mexican race. That will eliminate the question of race.

We do, howevef; contend that this adopted”précéaafo of com-

pulﬁbry school attendance at these particular districts 1is

‘based upon the fect that they are of Mexican or lLajin

descent,

'THE COURT: That does bring up another inquiry, Mr.
Holden. 1Is 1t the position of the school authoritias that
all children within the districts invelved in this case are
subject to the compulsory education law of the State of
California?

MR. HOLDEN: They are, your Honor, they are all subject
to the compulsory education law,

THE COURT: And I suppose you agree with him on that?

MR. MARCUS: We do, your Honor. Counsel, is it pos-

sible to agree to thils extent in this distriet and with respes

P
L




0045

10

11

12

13

14

15

16

17

18

19

45

to the other districts that we may & dopt, that the segrega-
tion 1s with respect to Spanish speaking s tudents regardless
of their sbility to speak the Spanish language?

MR. HOILDEN: No, it isn't, It 1sn't based upon that,

THE COURT: Are you going to contend that‘it is, Mr.
Marcus?

MR. MARCUS: I was reading from thelr certificate, and
thelr certificate recltes Spanish speaking puplls and English
speaking pupils.

THE COURT: There is & disjunctive there that I called
attention to when I read it.

MR. MARCUS: But you haven't set out Mexican descent.

MR. HOLDEN: . Well, would the Court llke to have me
state our theory of the case?

THE COURT: XYes.

MR. HOLDEN: Why we segregate these pupilas?

THE COURT: Yes.

MR, HCIDEN: The purpose of the segregation is simply
thias, They live in communities that talk Spanish. When they

e ikt L
ka.; T g, R wev-,c.o SRR P*Mw& \w’

come to school, they do ot undérstand one word of English,
that is, mos t of them don't. There are exceptions, and the
petitionersIn this cass, I wiil“samtt the petitioners in this
caée, the named petitioners, pfosgﬁT?wE}é ébiéwggwégéék
fairly good Engllsh, but they go into these schools, and they

are not, in the lower grades, sble to compete or to carry the

work that the students whoa re familiar with the English
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language are able to do. We have a flve-year 014 -- this is
confusing me, too, because I don't want to say white people,
because the Mexlcans are white, but say the non-Mexican.

In the first grade the Mexlcan, if he enters at five years
0ld, he won't make the first grade the flrst year, The
white pupil will easilj advance to the first grade when he
is six years old, and in age they are at least one to two
years ahead of the Mexicans., It isn't particularly dﬁe to
mental ability. It is due to a handieap that they come to
school with in the first place. In other words, these
schools are not schools that just heve a handful of Mexicans.
They are all schosls where up to one~half or one-third, in
El Modéna_two-thirds, of the pupils are of the Mexican
descant; Now, it would be an absolute necessity, if these
children were all brought into the same school house, to
put this group of Mexicans into one room or one class and
the other pupils into another, because they cannot do the
work together. They cannot advance together in the same
grades,

THE COURT: Because of their linguistic difference?

MR. HOLDEN: Yes. Sure, they can speak some English,
you know. They have to be able to understand & certain
amount of English before they can go from one grade to
gnother, but they cannot grasp it. Where they have lived
in the Spanish lengnage, with Spanlsh customs, and they talk

it at home, and a8 soon as theya re out of schoocl they go
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0047 , | back to their homes and commence telking Spanish agaln,

o | thinking in Spanish, they cannot compete with the other

s | students and advance in the same grade at the same age, and

" .| they would have to segregate them in the same school if they
5 | went to the same school together. There are 3o many of them
g1 in these particular districts that it 1s more advantageous,

w | not only for the Mexicans, but for the teachers, for the ad-
g | ministration of the school, to have them separated entirely.
9 THE COURT: What difference is there in the instructors
10! the t eachers in the two schools? |

1 MR. HOIDEN: The qualifications are identical, but

12| there 1s a difference in fhat the -- take the Santa Ana systak,
13 | the teachers who teach the Mexican schools are not only

14 | teachers, but they are crussders for the Mexican people. If
15 | somebody trles to discriminate againat a Mexlcan down there
16 | in Santa Ana, the first people you have to fight are the

17| school teaschers who teach these Mexlcan children.

18 THE COURT: Are those teachers what we call English
19| gpeaking teachers?

20 MR. HOLDEN: Yes. They don't permit any Spanish

2 | gpeaking in school.

2 | THE COURT: I am not asking sbout that. Wsit until

B | you get the purport of the Court's quesﬁion. Are the teachers
in the schools you have just mentioned, the Santa Ana Schools,
2% | Spanish spesking as well as English speaking?

% MR. HOLDEN: Ko, they are not. It 1s not required that
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they bs able to speak Spanish.
MR. MARCUS8: Would the Court permit me to answer

counsel at this time? He has mede some definite statements

to the Court as thelr reasons for adopting and continulng
this practice of segregation.

THE COURT: I think I will give you both a chance to
argue at the proper time. What I want to get at now is
whether we can economlze on your time and our time in getting
the factual situation before the Court. If we cannot, wse
will have to take the time of the Court in exploring it. But
it seems to me that we can arrive et an agreed statement of
facts regarding typleal schools which will illustrate all of
the s chools, whether they be rural schoocls in the County of
Orange or whether they be schools in the (ity of Santa Ana,
County of Orange.

MR. MARCUS: Counsel has mede the statement to your

Honor that these children come fram homes where they prae-
tice dnd speak the Spanish language., Thsat i1sn'’t the fact,
Many of the parents, practically all of the pareﬁts in those
particular districts, attended the s choocls that they are
trying to get thelr chlldren to go to now, and the parents
are American citizens, most of them.

THE COURT: I don't know whether you agree on thst or
not. I thought you did not agree.

MR. HOLDEN: I don't agree.

THE COURT: Then what is the use of arguing matters you
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don't agree on in a pre-trial hearing?

MR. MARCUS: I didn't want to let his statement go un-
an swered.

THE COURT: I don't care for your arguments. I want to
get an agreement.

MR. HOLDEN: I probably talk like I am arguing, but
what I was trying to say was our theory of segregation. I am
not trying to a rgue the case now,

THE COURT: At this time we have an agreement on the
composition of a typical school within the City of Santa Ans,
County of Orange, and we are now discussing the composition
and requirements of the Garden Grove School District with
respect to pupils in that district within the Garden Grove
District and up to the sixth grade of grammer school, is
that correct?

MR. MARCUS: Thsat is correct, your Honor.

THE CQURT: There is one other phsse of the rural dis-
triets that probably should be explored in a—pre-trial hear-
ing concerning which representations have been mede by Mr.
Holden that it would be typical, and that is with respect to
those grade schools from the seventh grade up to the twelfth
grade, Are we taking the high schools in here at all?

MR. HOLDEN: No, your Honor. These are all elementary
districecta. There is no segregation after the elementary

grades,

THE COURT: Does the segregation include the seventh




50
0050 grade?

MR, HOLDEN: 1In El Modena, yes, but 1n Garden Grove

TR A
EERREE U, st R ey

and Santa Ana no. .

TS A e R

. '.JTHE COURT: The seventh and eighth grade are not segre-
5| gated? T

" MR. HOLDEN: No.

. THE COURT: Is that agreed to?

. MR. MARCUS: Yes. Counsel, could we stipulate to this

g | fact, that the s egregitivii, wharever it 15 practiced in these

w0 | particular distri cts, applies only and with regard to

1 Spanish‘speaking students?

Ll MR. “HOLTEN: “Mhat's rlght.

18 MR. MARCUS: And there is no other segregation prac-
14| ticed with reapect to any other language?

15 MR. HOLDEN: That's right. Of course, the basis of
16 | that is they are the only classification of people that are

17 | of numerical strength so that we can classify them.

18 MR. MARCUS: That is golng into the matter of argument
19 | NOW,
20 THE COURT: Are there any other rural school districts

21 | that should be explored in pre-trial so as to get a complete
22 | pleture of all the districts that are involved in this

23 | action?

24 MR. HOLDEN: If we would take the Westminster School
2 | next --

2% THE COURT: Merk this for identification.
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THE CLERK: That will be Defendants! Exhibit B for
ldentification.
(The document referred to was
marked as Defendants' Exhibit B,
for identifilcation.)
MR. HOLDEN: I have the same statistics on the
Westmdnster.
THE COURT: Counsel hands to the Court enother certifi-
cate which will also be marked for ldentification.
THE CLERK: Thet will be Defendants' Exhibit C for
identification, your Honor. |
(The document referred to was
marked as Defendants! Exhibit C,
for identificstion. )
THE COURT: Which purports to show the statistical
dats concermning the Westminster School District.
MR. HOIDEN: This was'producéd at the Court's sugges-
tion, too.
MR. MARCUS: We have the same difficulty with respect
to Spanish speaking puplils here.

MR. HOLDEN: Well, haven't we agreed on what that means

THE COURT: State it agaln and ses,

ME. HOLDEN: I don't know whether I can, now, your Honor.

THE COURT: I think I understand what you stated, but
whether he agrees with it or not, I don't know. You had bet-

ter state it agalin.

MR. HOLIEN: The people who are predominantly speaking
the Spanish 1angﬁgzgmfﬁﬁ'E%%wﬁgﬁmﬁf?f%ieni 1n the -- well, I

- i %me:wn

1
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0052 ,| don't know how to say it. I seld it once,
2 THE COURT: How is this difficulty overcome by the

s | school authorities in respect to that matter? Where 1s the
4| line of demsrcation drawn so as to determine when & chilt—--

wM‘ﬂ ’

5 meetg’f“*ﬂrequiremonts that sre placed upon the English

et

¢ | Speaking children?

i A VT R M R

7 . MR. HOLDEN. The Brincipal ef the school at the time
g | of enrollment determines whether he should go to the one

g | school or the other.
?¢ﬁggglf that he determian

10 , MR. MARCUS: Is& ! E ; 5.; - W AE- ) v
- s
1nl| it based upon ths.fact that he 13 of Iatin or Mexican

R P éﬁw;r"’\l&

IR

12 descent? g

18 MR HOLDEN: Nou . cmrirmsomesine

14 MR. MARCUS: And he is compelled to attend, for in-

15 | atance, Hoover School in the Westminster Distriect, bscause of
16 | the fact that he 1s of Mexican descent and not because of his
17| ability to speak the English language or hls ability to spesk
18| the Spanish language?

19 MR. HOIDEN: We will not so stipulate.
% MR. MARCUS: The record will speak for 1tself then.
21 THE COURT: That is a matter that 1s in dlispute. Can

2 | 1t be agreed that the statistical enumeration contained on
22 | the certificate correctly indicates numerlcally the classifl-
24 | cation that has been made by the school authority under the

2% |, method disclosed by Mr. Holden?

% MR. MARCUS: That is agreeable, your Honor, except in
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this Westminster School where under the heading "Spsnish
Spesking Pupils" -- may it be stipulated, counsel, that that
&lso should include Mexican deascent or Spanish speaking
pupils?

MR. HOLDEN: I will stipulate that that always means
the same thing.

MR. MARCUS: With respect to the 14 under that, that
they have been requested to attend the Hoover School?

MR. HOLDEN : No, they have not. 1In fact, in this one

district there e
-’ «m-wmmw.%" i

MR, MARCUS;" Well, meybe we have accomplished some-
thing. R i Lo e e \%‘wawﬂ% A 2

On t ms y%’ wa Btmina ter

R SO R

MR HCLDEN: No, you did not.m Thgg&ggreedﬁ%gkit and

N«Muw SUEEHIEC R,

your plslintlff will tell you so, they &agreed on it six months

before this acfion'was.ffléﬁﬂ”“

e

5

MR, MARCUS They agreed to abandon that five or slx
ST e PR s ’MW,‘M

73 M A R

years ago, but they didn't do ila--
THE “‘C(}l};i:f*':% :ﬁ‘hat they didn't do is another thing from

what counsel says they have agreed to do., If they have not
agreed to do it, then you are within your rights in so
stating.

MR. MARCUS: This litigation may have added a 1little
impetus to the desire on their part.

THE COURT: Let me Inquire on this. There are oniy 14,
according to thls enumeration, What 1s the number of this
exhiblt?
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THE CLERK: That is Exhibilt C.

THE COURT: On Exhibit ¢, there are only 14 designated
under the heading "Spenish Speaking Pupils," and there are
628 designated under the heading of "English Speaking Pupils."

MR. HOILDEN: That is in the Westminster School?

THE COURT: Yes.

MR. HOLDEN: They have two schools there, your Honor.
One was the Hoover and the other was Westminster, and the
Westminster School 1s the one where the English speaking
puplils went,

THE COURT: 1Is it agreed, or can 1t be agreed between
you that the 14 puplils listed as Spenish speaking pupils in
the Westminster School are or are not of different character-
1stics than the 152 pupils who are required to attend the
Hoover 8chool in that district and who are apecified in

Exhibit C as being Spanish sperking pupils?

MR. HOLDEN: Well, the school authorities have determinad

i A b

that they are capable of progressing with the other students.

P

i e

Whether counsel would stipulate to that, I dnn't Jmow,
| ;g; ﬁARCUS Counsel, that is not & fact and we run
into that same difficulty. We have supported that by the
letters thet have been written by, I belleve 1t is the Garden
Grove District. We have other communications, too., In cer-
tain 1nstences ¢hildren ef Mexican descent have been per-

mitted to attend that Westminster School District, but

finally they were requested to go back to the Boover School.
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ME. HOLDEN: That is possibly true wh#re they couldn't
makks the grade,

THE CQURT: Was that because of scholarship attainments
or restrictions?

MR. MARCUS: ‘Because, a8 the letters indicate, the form
letters indicate, your Honor, because there was objection from
other students. Whether i1t be from the Anglc Saxon or the
white, as you call them, or from the Mexican children because
they were not permltted to attend the other school, although
residing within that district, but still -~

THE COURT: You contend, then, that it was not because
of scholarshlp attalnment?

MR. MARCUS: Certainly not.

THE COURT: Don't get angry about 1t. I just asked
jou the question.

ME. MARCUS: It strikes home, your Honor.

MRE. HOLDEN: Do you have one of those letters?

MR. MARCUS: Here is 2 letter that deals with Santa Anal

MR. HOLIEN: Well, we have bad that.

MR. MARCUS: This is something else, This goes to the
same point. They call the parents to the‘school and there
they advised them. We have one here on that,

MR. HOIDEN: This is the same thing.

THE COURT: Is that relating to Santa Ana?

MR. MARCUS: Yes.

MR. HOLDEN: This 18 the same thing, s duplicate of the

other,
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MR. MARCUS: No, I don’t think it is the seme.

MR. HOIDEN: OSure, it 1s. It 1s an exact duplicats.

THE COURT: They seem to be ebout the same.

MR. MARCUS: Well, it probably is practically the same
thing.

MR. HOLDEN: And 1t is from the Santa Ana District.

B i T o

THE COURT: 1t seems to be exactly the same except for
the children and the school. I don't know that you want to
burden the record with all of them,

MR. MARCUS: I guess we won't have to Burden the record,
Counsel, then you state that with respect to those 14 pupils
that you are advised that because of their inebility to com-
Ply or live up to or keep up with the other studenta, they
were requested to go back to the Hoover School?

MR. HOLDEN: No, they never were requested to go back
to the Hoover Schoézj\gg f:;&3§w§nggsfﬂ”55;£ is the attend-
ance to date.

TEE COURT: Thevre is a date on that certificate, June
13, I think.

MR. MARCUS: June 1Z2th.

MR. HOLDEN: They have never been requested to go back

to the Hoover School. As I say, in the Westminster District,

there will be no segregation this year because th -

G T SRS
centage -- well, tharaﬁ?

'

ME. MARCUS: Iat me ask yodfthié, couﬁadl, ﬁith respect

to this Westminster School District. Have they adopted or are
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they about to adopt certain lines or areas?
MR. HOLDEN: No,
we,
MR. MARCUS: Will/be confronted with this difficulty,

as they have adopted in Sata Ana, of setting certain areas

me»w"mhm“_%m .
and certein districts, and requiring the children_in that

[ N 7 R— ] B
ares to go to that Hoover School QMMW“?“““

PPl PPN it

MK, HOLTEN: ly understanding 1s that they are going to

e o AT RR S  Ta
o e e,

those buildings’ﬁgg;ﬂggere and connecting onte the other

g i 8
=R EL 86 ttime .

school bullding g

MR. MARCUS: That will be very nice if that can be
accompliished. Well, let's see the next one. '

THE COURT: There are one or two other rural districts
that should be explored.

MR. MARCUS: Counsel possibly could prevall upon the
other districts to move the same schools over and unite them
and then we would not have to go throﬁgh this.

MR. HOLDEN: You would have segregation just the same
i1f you had them all at the same same school house.

MR. MARCUS: I don't think so. You mesn, counsel, by
that because they speak Spanish, too?

KMR. HOLDEN: Well, we will show you why they ars segre-
gated when the trisl comes.

THE COURT: What is this onef

MR. HOLDEN: This is the El Modena.

THE COURT: Counsel hands the Court a certificaste which
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purports to be a certificate of Herold Hammsreten,
Superintendent of the El Modena School District, Is it

agreed that this is an authentic document, Mr. Marcus, or 1is

it represented to be such?

MR. HOLDEN: Yes, this, your Honor, represents correctls

the attendancs.

THE COURT: As of the llth day of June, 1945%
MR. HOIDEN: That's right.

THE COURT: What will this one be marked, Mr. Cross?
THE CLERK: That will be Defendants! Exhibit D, for
identification. |

{The document referred to was
marked as Defendants' Exhibit D,
for identification.)

THE COURT: The Roosevelt School here shows the total

number of pupils 108, Englifﬁﬂﬂpﬁ&éiﬁéwﬁﬁpils 83, and Spanish
speaking puplls 25, 1Is it stated thet that was, on the day

RSN e, e

of this certificate ané AS far as your knowledge 1s concerned,
as of this date, the correct classification of the puplls in
that school?

MR., HOIDEN: It 18, your Honor.

MR. MARCUS: Msy I inguire of counsel what grade the
Roosevelt School 1s?

MR. HOIDEN: It runs from the kindergarten to the
T e s

eighth, and the Lincoln is the same. These two schools are

e

located'right on the same school grounds, One is attended

by the Mexicans and the other by the English speaking.

-y
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THE COURT: How about the playground facilitles?

MR. HOIDEN: The seme playgrounds, the ssme facilitles
and they have théir contest$ between the two schools.

THE COURT: That would seem to be typlcal, gentlemen,
on its face of & lack of unjust discriminaigry activity,
that 1is, if couns;ETzd::;;;;;;;”::ngzzzgﬂt;“E}wtha%;Zain-
tirffs. There doesn't seem to be any purposeful ,systematized,
discriminatory action by the school authorities, on the
figures, I mean, the figures themselves. |

MR. MARCUS: If your Honor notices the difference there
for instance, in the Roosevelt Schcoi, if he intends to mean
that these are 25 students of Mexican descent --

MR. BOLDEN: Yes,

MR. MARCUS: We will show that those 25 students are up

et e S o

in the higher brackets, they are in the seventh or eighth
grade. e

MR. HOIDEN: I think you won't be sble to show that on
gl]l 25 of them. There are feur or five of tham 1n the first
erade. st g

MRE. MARCUS: There might be one or two exceptions
there that might be scheool pets, and I have had thet happen,
toc. I am not saying that facetiously.

THE COURT: Thet brings us back to the point where I
want to see if there is en agreement. Are you going to com~

tend that as 8 practice, & system, & methodical arrsngement,

discrimination is exercised by the school authorities in
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other than the grades up to and including the sixth grade of
the public school system of California?

ME. MARCUS: Yes, your Honor. There are tweo districts

in Orange County of the ones that we have named, in which the
discrimination is practiced, Thils Lincoln School is only
attended by children of Mexlican descent, although as counsel
stated, they have permitted some 20 students in the Roosevelt
School who speask Spanish to attend thet school, even though
of Mexican descent.

THE COURT: Well, now, unless you are ﬁble te show that
the 249 pupils are not linguistically, in the grades in which
they are, comparable in the judgment of proper authority with
the 25 pupils, then there isn't much room to argue unjust dis<
/grimination, because I think it would have to be conceded

thet the Court couldn't set 1tself up as the standard of the
:schcol msne gement except to ascertaln whether because of
some improper classification within the law the school authorﬂ

ties have arbitrarily and 1n a dictatorial manner used thelr

own judgment in the segregation of people on account of
LS PETCIN m%* pﬂ"" ‘"\A(

ifanguage. In other words this case of Meyer against
>

ebraske in 262 U, S., beginning at page 390, has some lan-

guage which 1llustrates what the Court is endeavoring to
state. Thiswas a statute that was passed by Nebraske in
which the teaching of any foreign language other than the
English languege was prohibited, one of the postwar legisia-

tive methods provided by certain astates after the last World
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In the course of the opinion the-Supreme Court used

this language:

"Phe problem for our determination 1s whether the
statute as construed and epplied unreasonably infringes
the liberty guaranteed to the plaintiff in error by the
Fourteenth‘Amandment. 'No State shall deprive any
person of life, liberty, or property, without due pro-
cess of law.'

"While this Court has not attempted to define with
exactness the liberty thus guaranteed, the term has re-
ceived much conslderation and some of the included
things have been definitely stated. Without doudbt, it
denotes not merely freedom from bodlly restraint but
alsc the right of the individusl to contract, to engage
in any of the common occupations of 1life, to acquire
useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates
of his own consclence, and generally to enjJoy those
privileges long recognized at common law &z essentlal

to the orderly pursuit of happiness by free men." And

they cite cases.

"The established doctrine 1s that this liberty may
not be interfered with, under the gulse of protecting
the public interest, by -'leagislative action which 1is

arbitrary or without reasonable relation to some
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062 1 purpose within the competency of the Stete to effect,”
2 Let me state parentheticelly thers that in this

s | Nebraske case we had a statute which was a leglslative enact-

+ | ment, whereas, of coursse, in this case, as far as the Court

5 is apprised now, we merely have the executive suthority, which

6! 48 quite & different thing, of course, than legislative action

7 { Continuing with the Supreme Court decision:

8 "Determination by the Legislature of what consti-

9 tues proper exercise of police power is not final or

10 é conclusive but 1s subject to supervision by the Court,"
1 P“ Citing cases.

12 ; 5 "The American people have always regarded education
13 f ; and acquisition of knowtedge as matters of supreme im-
14 portance which should be diligently promoted. The

15 " Ordinence of 1787 declares, 'Rellgjion, Morelity, and

16 knowledge being necessary to good government and the

17 happiness of mankind, schools and the means of educsation
18 shall forever be encouraged,' Corresponding to the

19 right of contml, 1t 18 the natural duty of the parent

20 -é to give his children education suitable to their station
a ig in life; and nearly all the States, including Nebrasksa,
2 ! enforce this obligation by compulsory laws.

23 "Practlically, education of the young is only pos-

24 8ilble in schools conducted by especially qualified‘per~
2z sons who devote themselves thereto. The calling always
26

- has been regarded as useful and honorable, essential,
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indeed, to the public welfare., Mere knowledge of the
Germen language csnnot reasonably be regsrded ss harm-
ful. Heretofore it has been commonly looked upon as
helpful and desirable, Plaintiff in error taught this
language in school as part of his occupation. His right
tﬁus to teach and the right of parents to engege him so
to instruct their children, we think, are within the
liberty of the Amendment.

"The challenged statute forbids the teaching in
school of any subject except in English; alsc the teach-
ing of any other language until the pupil has attained
and successfully passed the eighth grade, which is not
usually accomplished before the age of twelve, The
Supreme Court of the State has held that '"The so~callsd
ancient or dead languages’ are not fwithin the spirit
or the purpose of the Act!",citing the Nebraska Supreme
Court case of the Nebrasks District of Evangelical
Iutheran Synod vs. McKelvie. Then the Supreme Court of
the United States continues~ | | |

"latin, Greek, Hebraw are not proscribed; but
Germen, French, Spanish, Italian and every other alien

speech are within the ban. Evidently the Leglslature

B

has attempted matarially to interfere with the calling
of modern language teachers, with the opportunities of |

i o e

parents to control the education of their own.

- it R T T AR e
et et A AT R S T s WO
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"1t 1s sald the purpose of the legislation was to
promote civic development by inhibiting training and
education of the immature in foreign tongues and ideals
before they could lsarn English and acquire American
1deals; and 'That the English langusge should be and
become the mother tongue of all chlldren rearsed in this
State.!

"It is also affirmed that the foreign born popula-
tion 1s very large, that certein communities commonly
use foreign words, follow foreign leaders, move in &
foreign atmosphere, and that the children are thereby
hindered from becoming citlizens of the most useful

type and the public safety 1s imperiled.

.,.am.h_.w-—mm‘“"’"

in order to Improve the quality of 1ts citizens,
M”ﬂ“mm%“m s B
physically, mentally and morally, 1s clear; but the
e st s 5 AT T T

individual has certain fundamental rights which must be
[— wum""“‘m‘*’%c%““_mm e

respected, The protection ofﬂiggmggystitution axtends
to all, to those whe speak other languesges as well =s
to those borm with English on the tongue. Perhaps it
would be highly advantageous if all had ready under-
standing of our ordinary speech, but this cannot be co-
erced by methods which conflict with the Constitution -}
a desirable end cannot be promoted by ﬁggibited means.
"For the welfare of his Ideal Commonweslth, Plato

suggested a law which should provide: 'Thet the wives
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0065 1 of our guardians are to be common, and their children
2 are to be common, and no parent 1s to know hlis own
3 child, nor any child his parent. . . . The proper
4 offficers will taske the offspring of the good parents
5 to the pen or fold, and there they will deposit them
6 with certain nurses who dwell in a separate gquarter;
7 but the offspring of the inferior, or of the better
8 when they chance to be defofmed, will be put away in
9 some mysterious, unknown place, as they should bs.’
10 In order to submerge the individusl and develop ideal
11 citizens, Sparta assembled the males at seven into
12 barracks and intrusted their subsequent education and

18 training to official guardians. Although such measures

14 have been deliberately approved by men of great genius,

S —

e g it

15

thelr 1deae touching the relation between individual

i e e

16 and State were whelly different from thoee upon which
17 our tui%i%utions rest; and it hardly will be affirmed

that any Legieleture could impose such restrictions upon

18

19 the people of =& State without dolng violence to both

YA £ g i ms S

20 * letter and spirit of the Constitution.
21 "The desirg%of“phe Legislature to foster a homogeneons
22

people with American ideale prepared reedily to under-

stand current discussions of civic metters i1s sasy to

B
N S HO
A e SN

appreciate." Uhfeftunate experiencee during the late war

and a?“?sion toward every characteristic of truculent

¥ 5% B OB

adversaries were certainly enough to gqulcken that
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aspiration. But the means adopted, we think, exceed
the limitations uwpon the power of the State and con-
flict with rights assured to plaintiff in error. The
interference 1s plaln enough and no adequate reason
therefor in time of .peace and domestlic tranquility has
been shown.

"The power of the State to compel attendance at som:
school and to make reasonable regulations for all
schools, including & requirement that}thay sahall give
instructions in English, is not questioned. Nor has
challenge been mede of the State's power to prescribe a
curriculum for institations which 1t supports. Those
matters are not within the present controversy. Our
concern 1s with the prohibltion spproved by the Supreme
Court, Adams vs, Tgnner, Supra, page 594, pointed out
that mere abuse incldent to en occupation ordinarily
useful is not enough to justify its abelition, although
regulation mey be entlirely proper. No emergency has

arisen which renders knowledge by & child of some lang-

1ts inhibition with the consequent infringement of

rights long freely enjoyed, We are constrained to con-
¢lude that the statute as appllied 1s arbitrary and with-
out reasonable relation to any end within the compotencn

of the State.

"As the statute undertakes to interfere only with
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0067 . teaching which involves a medern language, leaving
0 complete freeddm as to other matters, there seems no
3 asdequate foundation for the suggestion that the purposd
‘ was to protect the child's health by limiting his
5 mental activities., It is well known that p{oficiency
6 in a foreign %iﬂﬁﬁiéiwﬂﬁiggﬁhfffiiwﬁﬁﬁ°§3w9°t instructdd
. Mge, end experlience shows that tga:{; J.’;mnot
8 inJurious to the health, morals or underatanding of -
9 the ordinary child."
10 Thoae principles sre, I think, rather'pertinont in this

11| case. It 1s now 12:00 o'clock. I think we will proceed at

12 1. 2300 o'clock thls afternoon and see i1f we can't get some

18 | agreement on just what we will have to try factually, because

14: & great mess of these witnesses can be eliminsted. They will

15 | be purely cumulative and 1f the factual situation that exists

16 | can be agreed.ﬁpon, then the Court is faced with that which,
17| I hope, may be a case of g8 clear question of law as to

- 18 | whether or not there 1s a dlscriminatory segregetion of

19 | Mexlcan children.

20 MR. MARCUS: Befors we adjourn, I wonder 1f your Honor
2 | would eniighten me upon this last district and your observa-
2 tion with respect to it, Did I understand the Court to aay
2 | that the --

2 THE COURT: Which one is that, El Modena?
2 MR, MARCUS: Becsuse of the admission of 25 Spanish

% | gpeaking pupils in the Roosevelt School, would that indicate
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to you there was no discrimination?

THE COURTs$ It would have the tendency to indicete that
there wasn't any fixed line of demercation between children
of Mexican lineage and other children.

MR. MARCUS: And how would we account for the Lincoln
School, where there 1s absolute discrimination in thet par-
ticular school within the district? You see, in this dis-
trict there are two schools, the Rogsevelt and the Lincoln
School. There are 249 pupils, 249 Spanish speaking pupils,
and no English speaking.

THE COURT: I might account for it in this way -- I
don't know what the facts are -- but if the evidence showed
thet the 249 children were within those gredes different
than the 25 pupils in Roosevelt School, then there would be
room for the inference ﬁhat it isn't the race or it iasn't
the ancestry or the llnesge, nor exclusively the language,
kind of language, that is the measurs of the school
authorities' directive, but it consists of other factors,
which would be considered not unreasonable, for instance, the
mentsl ability of the student, 1s he backward or nommal,
gradations in school work, because I think we all recognize
that it wouldn't be an unjust or unreasonable discriminstion
if the school authoritiss, assuming that they are properly
gqualified and have no prejudices or leaning against races or
people, assuming that the evidence shows there are no such

lem ings, for them to say certain puplls are backward, a
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certain percentage of the pupils are backward., If there are
100 pupils in the school, or; better, 50 puplls in a school
room, and let us say that 30 per cent of those puplls all
attained a minimum of scholastic quallfications. Should the
school authorities hold back those 30 per cent in order to
satisfy perhaps the desire of someone to have all the chil-
dren together, which 1s a desirable matter, a democratic
method of public school instructiont? Should this 30 per
cent of children be held back and prevented from going for-
ward because 20 per cent of the puplls falled to measuPe up
scholastically to the requirements set forth by the school
authorities? I don't think they should.

Maybe the anawer is that there may be practical fe&hmwei
there because of the great mass of people that have to be
gserved by the facilities in the public system. I think
ordinarily that there are some of those that are clearly with-
in the power of the school authorities, that the backward
child instrmaction method is ususlly adopted for children who
are retarded, not because they may not have meatsl squipment,
but they sre lazy, indolent, or have nervous disabilities or
disorders which prevent them from reaching what the normal
child attaina. I don't mean the brilliant child or the
prodigy, but I mean the normal child when you figure children

on the minimum.

MR. MARCUS: May I make inquiry of counsd if under
the E1 Mondens District he contends there is any difference
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between the 249 pupils in the Lincoln School and the 108
pupils in the Roosevelt School with respect to t heir educa-
tional qualifications, or as to whetheror not theya re back-
iard or forward, or whether or not it is simply a segrega-~
tion --

THE COURT: You can ask him one question and let him
answer that before you put the alternative, I1f he wants to
answer it.

- MR, HOLDEN: I say that in the El Modena School the
249 cannot come anywhere near them in mentai attainment.

MR. MARCUS: That 18 one point at issuye.

THE CCURT: How are we going to determine that? Cer-
';1n1y, I am not going to set this Court up as the determiner

f the s cholastic qualifications of puplls in the public
achool system.

MR. MARCUS: Let me ask counsel this further question.

Is that your position with regard to the other dlatricts
where there 1s segregation?

MR. HOLDEN: Well, it is my answer in E1 Modena.

MR. MARCUS: What about the others?

MR. HOLDEN: And in Santa Ane, I say there 1s no segrega-
tion other than according to where they live. In Garden
Grove, yes, they cannot compete with the other children.

MR. MARCUS: BSo that there is with regard to each dis-
trict that 18 named as defendant here --

MR. HOLDEN: In the Westmlnster District, no. They
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cannot find s demareation between the s tudents.

THE CQURT: Do you contend that would be a lawful
exercise of educational authority in that district?

3
&3 MR. HOIDEN: Thet is the district that is not going to

sogregate them. The El Modena District 18 a very unusual one

' in that as far as mental attainment is concerned, the line,

i e s 5 s S w‘ e
'? the procedure that usually develops, 083 not occur there.

[ e SRS B PR

THE COURT: Let me maka this 1nqu1ry, '

these districts where the territorial]l lines have bsen drawn

¢

Vorw?

%?to include within that srea Mexlcan families, Mexican chil-

dren, so-called, are you able to state whether or not the

eriterion of such classiflication has bema to arrange the

{districts by the school suthorities in such a way as to bring

lgﬁabout that result?

/gfff ¥R. HOIDEN: I think so, your Honor, on Fremont School
a

rticularly, that one school at least in Santa Ana. I be-
M

lieve that t meander the line a little bit in order to
WWMWW

 bring in the Mexican people.

THE COURT?H%?%Tyou cgﬁﬁiﬁh that that would be a lawful
exercise of school authority under the Constitution?

MR. HOIDEN: I think if the mental and the other quali-
fications are considered, I think it would be lawful for the
class; In other words, 1f they were permltted in the same
gchool to segregate them 1ln different clesses, then they
could segregate them in different school buildings. I think
that would have to be shown, and I think it can be.
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With respect to the Llincoln School, counsel,are there any
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MR. MARCUS: May I make one further inquiry of counsel?

different ogzggghdards in the E1l Modena District required of
the pupils that attend that school than those that attend
the Roosevelt School?

MR, HOLDEN: The courses of study are the same, the
same subjects are taught in both schools,

MR, MARCUS: In the same grades the same subjects are
taught all the way through?

MR, HOLDEN: That's right.

THE CQURT: The same curriculum,

MR, MARCUS: Then there 1s no different curriculum in
the Roosevelt 8chool from the Lincoln School?

MR. HOLDEN: Abscolutely not.

MR. MARCUS: Are there any special qualifications
between the two schools?

MR. HOLDEN: Yes., I might be sble to do arithmetiec
and you might be able to do earithmetic, but you can do it
twice as fast as I can, That is a difference,

MR. MARCUS: But beling the same curriculum, the same
course of study in both schools and no special requirements
necessary for elther school or both of them, you have under
the Lincoln School required all persons of Mexican descent
to attend and there are no English spesking pupils sttending
there.

MR. HOLDEN: That's right.
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o073 ] THE COURT: We willl hear the rest this afternoon.

o | There doesn't seem to be much left on pre-triai, goentlemen,

3| excepling to determine whether or not you want any further

+| typical, classical districts and schools before the Court to
s | 11lustrate the point that you have i1 the case factually.

6 MR. MARCUS: Your Honor, I only selected four schools.
7| There are many more in that distriet where the segregation 1is
s | practiced. I thought by selecting four schools we would set
9 | an example. I think there are some 12 or 15 where this is

10| practiced, and in every district in Orsnge éounty, where

11 | there are two separate schools. I know of one instance where
12; they ere across the street and only Mexican children are per-
13| mitted to attend.

14 THE COURT: Is there & County Board of Education in the
15 | County of Orange?

16 MR, HOLDEN: There 18 s County Board of Education, but
17) 1t doesn't have any jurlsdiction of this.

18 THE COURT: All of these matters that bave been explored,
13 | concerning which much bhas been made here this morning, are
2 | determinations by the respective local school suthoritips?
21 MR. HOLDEN: That's right,

2 MR. TIETZ: Your Honor, might I ask a question or two

2| of counssl?

2 THE COURT: Yes.
2% MR. TIETZ: Are the terms "English speaking pupils”
2

and Spenish spesking pupils", which seem to be the terma
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used by the school authorities in their segregatipn, us&d
uniformly throughout ell these tsbulatlons that have been

furnished? _

MR. HOLDEN: Well, so far as this lawsult is coneerned,
yes, because if you have read the pleadings, you notice thet
he calls his clients one thing and in the answer we refer to
them differently. That 1s the problem that we are confrontéd
with, I think i1t is stipulated here that those mean the

Mexican descent, Spanish speaking, or Americéna of Mexlcen

W
parentage. '

e ——,

MR. TIETZ: The definition then 1s those students who
sre able to comprehend the English languasge sufficlently to
maintasin the rate of progress that is expected?

MR. HOLDEN: That's right.

MR. TIETZ: If that 1s true, and 1f that was the intent)
to use the termminology uniformly, does a child who starts
cut under the claszification, in the eyss of school suthori-
ties, as Spanish speaking, later change over to an English
spesking classification?

MR. HOLDEN: Yes,

MR. TIETZ: If that is true, which it seems to me it
should be, how 18 the classification on Roosevelt School
accounted for where there are 25 who are still considered by
this definition_Spéuish speaking?

¥R. HOLDEN: That is simply because they a re going back
to our other definition of Spanish speaking, because of the
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Mexicen descent. It seys "or Mexican descent." We ha ve
stipulated for the purpose of this trial that is what it
means,

MR. TIETZ: Then there are two definitions: One,

Ed

I

ability to comprehend sufficiently to meintain progress, and
the other the definition of lineage?
MR. HOLLEN: The justification for the segregation ias

based entirely on the language difficulty of this marticular

group of puplls, thet is the definttton.

PR

MR. TIETZ: One more question. Why, then, in the
Roosevelt School are these 25 pupils still classified, at
least by the 8chool.authorities, as Spanish speaking pupils?

MR. HOLDEN: Becauseé they a re of Mexicen descent.

THE COURT: AAE’;;;ﬂ;:":;;;;’;:;;;;”;;;;#;;;t?

1 - MR. HOLDEN: No. His complaint says, "or Mexican

descent," and we ave interchanged the words "Mexican descent
ﬁm,wwn»mhmwmﬁw M T N i

end "Spenish spesking" and so this certificate saiﬁ“ﬁwﬁmu

Thaet means as far as parentage 1s concerned, that 25 is

exactly the same as the 249 as far as blood 1s concerned, In

other words, they are of Mexicand escent. |

MR. MARCUS: At least that definition is on the
Roosevelt School.

MR. HOLDEN: Yes. Up ebove I aay, "or Spanish" We
could have put that in.

MR. MARCUS: Do I understand 1t correctly, then, that

the same curriculum 1s established for each grade in the

|
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schools of Roosevelt and Lincoln?

MR. HOLDEN: And every other school in Orange County.

MR. MARCUS: And the same courses are taught 1n each
graede in every achool? '

MR. HOLDEN: That's right.

ME. MARCUS: And then your contention is that they can 't
make the grede?

MR. HOLDEN: They can't keep up with the other students1
thaet 1s my contention, -

THE COURT: That narrows i1t down pretty well to the
issue as to whether legally the school authorlties have im-
pinged upon a constitutional right of these children involved
here by so segregating them. ‘

MR. HOLDEN: That 1s the whole case,

THE COURT: Do you think there i1s anything factually to
explore then? You cen think it over and confer together
during the noon hour.

MR. HOIDEN: I think we are golng to bhave some testimony
on that point,

THE COURT: Maybe so.

MR, MARCUS: I feel that the proof of the pudding is in
the eatling, and we can come here and sspouse these principles
to the Court, but in the lest analysis we still have the same
situation out there, that is, that you have got 249 pupils
in one school end 8ll those 249 children are of Mexican

descent.
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0077 1 THE COURT: That mey be true and yet it may be not an

, | unjust discrimination against those pepple. The mere fact

s | that there are numbers wouldn't necessarily establish a fact

(| of unjust discrimination. There may be & reason for the

5 | classification which would not impinge the constitutional

¢ ' right to equality of educational faclilities in the public

7 | sechool system.

8 ME. MARCUS: On the face of 1t, it would indicate there
g3 11s something wfong in the matter of 249 pupils of Mexican

10 |descent belng in one school and not one American child, we

11 {will say, in that particular school. |

12 THE COURT: I wonder whether there are any other dis-

13| triets that need be explored in this pre-trial hearing?

14 MR. HOLDEN: I thimk those are all the districts that
15 |are menticned in this case, your Honor.

16 MR. MARCUS: Those sre the four.

17 THE CCURT: I would think that the way to proceed, Mr.

18 |1Mgrcus, at trial would be to employ the right which the plain-

19 |1t1ff has under the new rules, to call these school authori-
ties who have brought about what you contend to be an unjust
discrimination, and 1t may be from their evidence you will get]
in the record the factual situation that you think exists.

I don't believe you will have to cali%%%‘th&m. I-don't know
what they will say, of course, and it will depend on what they
testify to, but I don’'t see how 1t will be necessary to call

all of these witnesses, the children end the perents. You
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have got the certificates here. You heve got the stipula-
tions of counsel. You contend that the ségregation has been
mede not because of the scholarship attalinments, but because
of the origin of the children. The‘County contends here that
with the exception of one or two instances where I believe it
has been s tated there is going to be an effort made to
rectify the --

¥R, HOIDEN: Westminster, that is.

THE COURT: With the exception of those two instances,
that the segregation has been made because of scholastic
qualifications or lack of qualifications of those students.

MR. MARCUS: Appesrently that 1s & new thought of
counsel because he hasn't set that up in the answen

THE COURT: That is an issue in the ecase,

MR. MARCUS: _He says such puplls should & ttend said
schbols until they acquired some efficiency in the English
language or until they had completed the fifth grade,

MR. HOLDEN: I don't see any difference in that.

ME. MARCUS: "Some efficiency in the English language."
I was only prepared to meet that i1ssue. If he wants to go
into the scholastic ability of the various students, we can
do that. You see, that gets back to the very same principle
of what 1s called race superiority; that is on the basis that
the Anglo Saxon is superior mentally to the students of
Mexican descent, and I don't think there 1s any basis in :hnllr

to permit the segregation because of claimed superiority of
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the English speaking students because the Spanlsh speaking
students or the students of Mexican descent, as they cleim,
are not as proficient as the English speaking students.

THE COURT: The matter of tongue is no criterion in and
of itself as to scholsstic efficiency of an individual. The
matter of tongue may be an important element in the ability
to instruct and impart knowledge to a class of immature chil-
dren. There may be - some degree of ablllty to comprehend
thoughts, thoughts imparted in the public school system
through the English languege. It is required that the in-
struction be in the English lsnguage. That isn't anything
ageinst the child, except by someone who doesn't want to
argue the facts., The mere fact that a child, because of his
lack of contact with or knowledge of a perticular lesngusge
may be handicapped 1n another -- that 1s whet the Supreme
Coubt tried to say in this Nebraska case -- doesn't show any-
thing improper or doesn't show any reflection upon that ch114,
any more than the placing of chlldren who are of arrested
mentality or who are lazy or who don't want to work in
school 1n 8 room by themselves. That 1s no reflection on
them, and it 1s within the proper scope of school authority.
If there 13 something else, of course, you probably would be

N g
i RN 1 5 Lt i LT BN

able to show 1t by tha method the Court has suggasted, and B

i e B

I think you should pursue that method., Though you are not
bound by the testimony of these school authorities, you can

examine them, and the smlicus curiae would be here and he
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could assist in that in getting down to the mentality of the

individual. You could show the outward, verbal manifesta-

tions of the person for one thing; the deep down feellngs sare
another. Do either of you think it 1s necessary to go
further in the pre-trial?

ME. MARCUS: Your Honor, if we are going into the field
of the ability of these students, and your Honor suggested we
call the school officials at the time of the triasl of this
matter, we are going to be here week on week,

THE COURT: We can't help that. You brought us here
and you will have to put up with what we say or the 1l1ssues in
the case. You brought the case here,

ME. MARCUS: I am willing to do it. I understood you
to state that the segregation was because, not of any scholas-
tic ablility or inability of the respective students, but
because of the fact that they were unable to comprehend the
English langusg e sufficiently when they started into the
grade school.

THE COURT: That 1is just & play on words. Let me show
you how it is a play on words. I just stated what I thought
would be the explanation of that, The law requires that in-
struction in the public school system in Californis shall be
in the English langusge. That means that children who cannot
comprehend to the séme degree instructions may be handicapped.
The teacher may be very capable and yet he is not, or she

may not be able to impart to the pupil the knowledge that it
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is necessary for that pupll to have to meke a grade in schooll
That 1s part of scholarship sttainments. You can't divoree
that from other things that come within the realm of instruc-
tion. It just can't be done, that's all. That is what he
means, as I understand it, that 1s what he means by the
scholarshlp sttainments., It pertains to the ability of the
pupil to comprehend the instruction and to go forward ac-
cording to normal school regqulirements for the advancement of
pupils 1in grades.

MR. MARCUS: I had that purpose in mind when I asked
counisel 1f the exact same curriculum was established in every
school in this district, to which he replied it was and that
the pupils recelved the same instructions in each of the
schools. That would indicate, your Honor, that 1f a child
is in the first grade of the Roosevelt School, he got the
sgme a8 In the first grade of the Lincoln School.

THE COURT: It would indicate an effort was made to
give him tﬁat. Whether he received it or not would depend
upon the child.

MR. MARCUS: For all those attending the s ame school,
that would indicate they actually received it, On the other
hand, when you have the obvious siltuation of so many students
being of the Spanish speaking class and all in one school -~

THE COURT: The mere fact of numbers wouldn't indicate
g thing, Mr. Marcus. If it does, you could show it by the

evidence by bringing these people here and cross questiloning
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o082 ; | them why there are so meny students in one school and none
g | of them 1in another,
3 MR. MARCUS: Counsel here could give your Honor the
4 | 8same resson as the school suthoritles digd.
5 THE COURT: I don't want to hear elither of you on thst,
¢ | I want to know what evidence you have got and that would show
7 | one thing or enother.
8 MR. MARCUS: The school principals or instructors could
9 | come here and give an example with respect to the varlous
10| classes., He could say, "We are passing the#e students as
11 | they graduste from the various classes. We have segregated
12| them because we feel they are not capable of keeping up
13 | with one another, that the Mexlcan children are backward,
14 | that they are not able to grasp the learning or the teachings|"
16 | THE COURT: I doubt whether he would go to that extent.
16 | I apprehend you would find he would say something dlfferent
17! from that.
18 MR. MARCUS: He will give the reasons, whatever they
19 | may be, for the segregation. How are we going to overcome
20 | that except by bringing the pupils here that are actually
2 | involved in this difflculty?
20 22 THE COURT: You could put & concrete, factual) question
2| as to pupll John Brown or Maryr Brown, and you could take
24| that instance of that concrete examination and question the
% | appropriate school teacher or authority about John or Mary

% | Brown, and if they said that they couldn't measure up, I
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sappose you could bring John and Mary Brown here, but I
don't know whether the ‘ourt is the proper arbiter in en
educatl onel test of that kind. I doubt it.

MR. MARCUS: But the school authoritles in Orange
County haven't adopted that basis. They have stated that all
Spanish speaking pupils must attend that school.

THE COURT: Do you want to rest on the record here?
If you do, we will try the case on that theory, if you think
it shows that, without introducing any further evidenced

MR. MARCUS: Well, it may be that we could dispose of
it on that basis.

MR. HOIDEN: Of course, I think the Court indicated
the noon hour was here about a half hour ago.
| THE COURT: I did, and I was trying to see if I could
get you to slit down during the noon hour and see If you
could agree on something that would save us & grest deal of
time here. Come back at 2:00 o'clock.

MR. MARCUS: I suppose your Honor still has the same
elementary principle of law your Honor enunclated at the be-
ginning of this case?

THE COURT: Yes,

(Whereupon, at 12:40 o'clock p. me, 8 Tecess was baken

until 2:00 o'elock p. m,.)
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LOS ANGELES, CALIFORNIA, TUESDAY, JUNE 26, 1945. 2:00 P.M,
THE CLERK: 4292, Mendez and others against Westminster
and others,
THE COURT: Gentlemen, did you have a conference during
the noon hour?

" MR. MARCUS: Well, we can say yes, your Honor, but
counsel feels that this is not a representative sult and,
therefore, he could not consent to a general pollicy of dis-
regarding the segregation or eradicating thé segregation.

Fe says he 1s willing to make some concessiona with respect
to the plaintiffs in this sasction, but that certainly wouldn't
remedy the situation we are trylng to reach.

THE COURT: Well, it 18 a class sult, I suppose it is
a legal questilon, realiy.

MR. MARCUS: T certainly wouldn't be 1ln a position to
name some three or four thousand children in that district.

THE CQURT: I have been thinking a good deal about the
procedure in this case. The case seems to bs, 83 far ss I
can dlscover, sul generis, I don'ft believe there is any
case in the books that parallels this cese. The principles
that I have cited from the Nebrasks case, of course, are ap-
plicable in the case. I was hopeful that there might be
some appeal to the State court primarily lnstesd of bringing
the case to the Federal Court ab initlo. Counselrdoesn't

seom disposed to do that. The complaint did state a case, I
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think, under the modernized method of pleading in civil
ections in the Federal Court. For that reason I thought that
the motion to dismiss was not well taken. I stlll think that
i3 true, but I was hopeful when I permitted the amicus curise
to come into the caese that they they would help us some.
Instead of being friends of the Court, they seem to be on-
lookers. We heve been trylng to formulate some method where-
by the time of everybody could be conserved in a case of this
kind,

MR, MARCUS: Your Honor, there was a like suit in this
court before Judge Yankwich, The case Involved --

THE COURT: Well, that was the case that you called the
Court's attention to. That was a consent Jjudgment, as I re-
call It, wasn't 1t?

MR. MARCUS: That was after a hearing on the motion,
your Honor.

THE COURT: Well, I have ruled on the motion, I have
denied the motion.

MR. MARCUS: But the motion went to the respective
capacities to sue. Thb same position as counsel has taken
here was taken in that, That sult was brought by some four
people on behalf of all the Mexican people of Mexican
descent in San Bernardino County.

THE COURT: That case wasn't analogous to this case.

ME. MARCUS: Only with respect to beling a sult in a

representative cepaclty.
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THE COURT: What I am trying to do is to see whether
or not everyone's time can be conserved in presenting the case
for decision. I thought -~ and I stilll don't see why it
cannot be done -- that if typical schools wers selected, we
could proceed with those. let's assume that every achool in
the County of Orange or every s chool district, I don't know
whether it 15 true or not, but essume for the purpose of the
drawing out what is in the Court's mind, adopted this plan
of segregation. Certainly it wouldn't be necessary to go
into the detalls of every school 1n order to.arrive at = cor-
rect determination of the legasl issues involved. If certain
schoocls were to be selected and 1t was agreed that they were
representative of all the schools, a great deal of time would
be saved, a great deal of money, both public and private,
would be saved, and yet the issue that is in the case would
be presented for decision. That 1s the purpose of these pre-
trial proceedings. That is what I was hopeful that you
gentlemen could agree upon without sacrificing any legal
question that you might feel is in the case, either side, not
foreclosing you.

As I stated to counsel for the school district, the
gquestion of Jurisdiction which you raise, which you seriously
urge, 1s not jeopardized at all by it, because if the Court
has Jurisdiction at the inceptlon, it bas jurisdiction at
any s tage of the proceedings regardless of the factual matters

that can be properly conceded orpdléced in iasue,
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It 18 not my custom in pre-trial proceedings to force
matters, but I do certainly urge with all the force I can,
without simply stating that such and such a matter will be

the situatlion, that counsel get together and agres upon the
facts, and I think that can be done. I don't see why 1t
cennot, unless counsel, instead of being counsel in the case,
become participants and inject emotion into the case which
doesn't belong here as far as the presentation of it 1is con-
cerned, _

MR. MARCUS: Judge, could I offer this suggestion?

THE COURT: Yes.

MR. MARCUS: In the hope that it might solve the situa-
tion. Supposing we would proceed to the trial of this
action on the Garden Grove School Dlstrict, and if we can
frame all the lssues on that one particular district and dis-
pose of a1l the legal problems there, I think we might be
able to rest the other ones upon this one school district,
i1f counsel 1s willing to stipulaste that the Court's ruling
with respect to thils one district would be binding upon all
of the school districts.,

THE COURT: May I see the certificate in the Garden
Grove District?

MR. HOIDEN: In that connection, your Honor, the
Garden Grove, of all the dlstricts, is the one that there
isn't any petitioner before this court on according to our

information. That 18 the one where the petitioners do not
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live in Garden Grove or attend that district. I would prefer
thet we take E1l Modens.

THE COURT: Why wouldn't i1t be well to take a district,
Mr. Marcus, in which there lsn't any question but what the
child and the home i1s within the school dlstrict where the
school is located?

MR. MARCUS: I will tell the Court the reason why. My
main investligation in this case and my main search concerning
this particular Garden Grove School District, concerned the
principles enunciated by the Superintendent éf that school in
his brief, in his thesis on this subject, which are being'
followed in practice thers. There is complete segregation in
the various school"é?matpartmulm aistrict, both with
respect to English spealdng puplls and those of Mexican
descent,

THE COURT: Well, if thet ls thecase, you think that
is & district that represents the plaintiffs' viewpolnt?

MEk. MARCUS: Yes, your Honor, Now, if for some reason
orother there may be some difficulty with respect to the
plaintiff named in this case because counsel feels that they
are not residents of that district or have not attended that
school, 1f he is willing to stipulate, we will put some other
student in there, neme him as a party plaintiff and deem the
answer as bheing appliceble to that petitioner if that will
eradicate any difficulty with respect to that. I am not

interested with reference to one particular petitioner in




0089

10

11

12

18

14

16

16

17

18

19

5 B B B OB

8

89
this case. We are interested in particular with reference to
the class, the entire Mexican population of that district.

THE COURT: Why couldn't we take two districts? Why
couldn't you reach an agreement on two districts so as not
to prejudice either side of the case? We could take the
El Modena -- is that the name?

MR. HOLDEN: Yes, that's right, your Honor.

THE COURT: Take the E1 Modena Dlstrict and take the

Garden Grovse Distridt,}aﬁd confine your evIﬁJ?““'““”””*

R

two districts, and you could argue from either side of the
question that there is a class case or there is not a class
case. What I mean is to obviate the necessity of tsking

up seriatim and extensively each of these districts that sre
mentioned here in the complaint, which it seems to me is
going to prolong the case unnecessarily and to no avail,
because the number of witnesses will not be persuasive on
this Court at all, The 1ssue 12 not a matter which turns

on the number of persons who testify in the case., If it 1s
sﬁown in one,éase, factually, that the segregation 13 un-
justly discriminatory, I don't care how many there are who
come here, it will be discriminatory. The only pbase of it
that the numerical element could provide would be on another
angle. If this were Just an isolated aituatlon, spasmodic
situation, i1t wouldn't show a concerted plan which you have
alleged in the complaint, You have alleged here that there

has been a concerted plan to exclude these people because of
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their origin. That is the same plan statement of the issuesi|
If you get a class suit and you have got two districts that
1llustrate all phases of that issue, why would it be neces-
sary to take up any other?

MR. MARCUS: Well, counsel wanted me to proceed on this
Garden Grove School and then suggested that we have no peti-
tioner in court because from his investigation he has de-
termined this party is not a proper party petitioner. Maybe
we can obviste that by getting some other petitioner in that
@gistrict, and I know that I am, and I presume counsel is
interested in determining the question of law involved, not
so much who the petitioner 1s in this case. We can agree
upon the point as to who is a proper petitioner.

THE COURT: Do you know whether there are any persons
in the Garden Grove District who are of thet mind? They may
be all satiasfied in that distriet. Do you know whether they
are or not?

MR. MARCUS: Oh, yes, your Honor.

MR, HOLDEN: I don't think you will Iind any that ob~
Jjected to goiﬁg -=- well, that 18 your problem. If you can
get one that actuslly complained, that is all right.

THE COURT: I don't think a person is in a position to
raise a question of congtitutional law unless he 1is affecfed
by the matter, not coaxed into the situation, but doces it of
his own volition. I don't mean to say that they must be

iawyera 80 as to know what thelr constitutional rights are,
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but they must at lesst feel the injustice of the discrimina-
tion and complain about it. Otherwlse, you are just stirring
up a situation which isn't from any polnt of view the hap-
plest solution in a community.

MR. MARCUS: Your Honor, you csn rest sssured that
this is not litigation that has been promoted out of my own
mind nor out of the mind of the Mexlcan Government that I
represent., If your Honor had occasion to know of the meet-
ings that have been held in the various districts of schools
in that area, and counsel knows about them,'it would dlssi-
pate your mind that there wes any such thought in my mind of
promoting such litigetion as this. Now, your Honor, and
this 13 just a passing thought in this matter, you may have
read recently in the newspapers concerning the actions of
the Mexican University sdjolning the State of Texas, but we
ere trying, your Honor, throughout this litigstlion and through
our courts here, to obviate the situation that has arisen in
the Republic of Mexico where the s tudents--

THE COURT: That is down there In Brownsville?

MR, MARCUS: The knowledge of the dlscrimination
against people of Mexlcan ancestry --

THE COURT: You needn't arguse that to this Court at all}
I think the Court has clearly indicated 1ts view by over-
ruling the motion to dismiss, What's the use of arguing
matters that the Court is with you on?

MR. MARCUS: Well, it is my humble suggestion to your
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Honor that we, with counsel's stipulation, secure -- and I
don't mean by coerclon or by argument -- a plaintiff with
whom there 13 no guestion or doubt about his being & resident
of that district andattending that school, the Garden Grove
School District. Your Honor, so far a8 the Santa Ana School
District 1s concerned, are we in the maln pretty well agreed
upon the facts in that case?

THE COURT: I think so, the Santa Ana City School
District, I think you are. ’

MR. EOLDEN: They are divided into dlstricts and form
the districts in some places to conform to the population, to
the Mexican population.

THE COURT: In other words, they have deslgnedly set
forth within the City of Santa Ana, Californis, certaln terris
torial limits for the purpose of bringing within those limits
the Mexican people who have children that are requilred under
the compulsory laws of the States of California to attend
State schools?

MR. HOLDEN: That is substantially correct, yes,

THE COURT: The design has bhem --

MR. HOLDEN: In one of these schools they have, you
know, circled the line to embrace the Mexlican people.

THE COURT: Where it was necessary to do so to bring in
Mexlcan people who have children that must attend school, thé
publlic educetional authorities have so delineated those lines
ag to bring them &ll within that area?
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MR, HOIDEN: That's right.

THE COURT: Does that go further wlth respect to the
City of Senta Ana and concede that that has been done regard-
less of the ability or inabllity of the children to speak the
English language?

| MR. HOLDEN: No, I wouldn't say that that would be the
fact,

THE COURT: Speek and understand the English language?

MR. HOLDEK: The motive would be in the delineation of
the districts just the same as the segregation in the other
districts, I would think.

THE COURT: I would think the situation with respect to
the City of Santa Ana is very well explored and pretty well
in the record here by agreement.

ME. MARCUS: Very well, your Honor. I thought that, too|
and that it would not be necessary to go into that particular
school district.

THE COURT: This case 1s set for triel next week end I
want to proceed with it. You have got to get some new plain-
tiff, It may be thet you won't be ready for trlial on thst
date.

MR. MARCUS: May I offer thls suggestion, your Honor?
If we are willing at this time to submit on the Santa Ana
School District, that is the Ssnta Ana City School District,
and await the Court's ruling on that, possibly the ruling of
the Court may be such in that matter that it may not be
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necessary to try the other matters,

THE COURT: I am willing to do anything that I can to
get the case before the Court as expeditiously as is proper.

MR. HOLDEN: Well, I would prefer, 1f we go on one,
that we take the El1 Modena School District. The question is
more cleerly presented there than in any other district.

MR. MARCUS: And not the Santa Ana City School District

MR. HOLDEN: Yes.

ME. MARCUS: 1If we are willing at thils time to submit
it upon the record that we have stipulated to at the pre-
trial hearing, would you be willing so to do, sir?

MR. HOLDEN: You mean the Santa Ana?

MR, MARCUS: The Santa Ane City School District.

MR. HOLDEN: I wouldn't want to stipulate that that
would be the same rule as applied in the E1l Modena case,

MR. MARCUS: I didn't go so far as to say that.

THE COURT: Do you meen this, Mr. Marcus, tlat you are
asking him whether he will agree with you to submit this case
upon the agreed statement of facts in the record now as to
the Santa Ana City School District; is that what you are an-
ing?

MR. MARCUS: On that City School District, it may be
that your Honor's ruling with reference to that particular
district would obviate the necessity of any further hearing.

THE COURT: It might be,.

MR. HOLDEN: It might be that everythimg is in there
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now, I wonder if we could hear this record that we are stipu-
lating to.

THE COUﬁT: Well, we could ask the reporter to read it,
but it would take & long time. You can have him write it up
and see 1f that is the case.

MR. HOLDEN: It seems to me that that would be perfectly
all right, but I am not sure just what is In that stipulation.
Is 1t in there that the Board acted for the purpose of -- well
that they bad in mind the mental attainment of the children?
I think it 1is.

MR. MARCUS: Exactly to the contrary.

THE COURT: Do you have those letters here, Mr. Cross?

THE CLERK: Yes, your Honor.

THE COURT: I don't belleve there is anything in the
record of the Santa Ana School District with respect to that
particuler matter,

MR. HOIDEN: I would want that in there, that the lines
wore drawn and there is only one of them, as I understand 1t,
the Fremont School District 18 the only one where there has
been a little meendering of the line to embrace the Mexican
puplls, additional Mexican puplls. In other words, that
school house sits on the edge of the zone.

THE COURT: ILet me ask you this question with respect
to the Santa Ana City School Districts, particularly the one
just mentioned, Fremont School. How me&ny 8chool houses ser-

vice the children who are attending public schools in the
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grades which are serviced by the Fremont School
MR. HOLDEN: There 1s Just one school bulilding.
THE COURT: Just one school building?

MR, HOLDEN: One building in each zone. The city is

"divided into 14 zones.

THE COURT: How many of those zones have school houses
where no children are attending other than the children of
Mexicen Jlineage?

MR. HOLDEN: Three.

THE COURT: The other six school houses are.attended by
what type of children? ‘

MR. HOLIEN: There are three exclusively Mexican,there
are three that sre exclusively non-Mexicen ~--

THE COURT: Non~Mexican?

MR. BEOIDEN: Yes, and there are elght that are mixed.

THE COURT: Eight of them are mixed?

MR. HOILDEN: Yes, but the percentage of the mixture is
such that it runs from 1 to 89 -- tc bhe exact on that, let's
look at this. Shall I read 1t for the record here?

THE COURT: Yes.

MR, HOLDEN: In one, Spurgeon, there are 33 total a&nd
1 Mexican; in the Jefferson School, there are 205 not Mexican
and 4 Mexican; in the Edilson School, there sre 323 not
Mexlcan and 9 Mexicen; in the Franklin School, there are 161

non~Mexican and 76 Mexicens; in the Iowell School, there are

292 not Mexican and 5 Mexicans; in the McKinley School, there
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are 237 non-~Mexican and 20 Mexicans; in the Roosevelt School,
there sre 180 not Mexicans and 90 Mexicana; in the Muir,
there are 80 non-Mexicens and 65 Mexicans; in the Lincoln
School, there are 69 other than Mexlcans and 12 Mexicans.
Then there are three schools that are exclusively Mexlcan and
three that are exclusively non-Mexican.

MR. MARCUS: Your Honor, these pupils, these Spanish
spesking pupils, there are many Spanish speaking puplls in
these schools, and I have some of these pupils in the court
room at the present time, that are not Mexicﬁna, and when
they denomlnate those Spanish speaking pupils, there a re many
of those that speak Spanish that are not of Mexican descent.

MR. HOLDEN: Well, let's say Spanish speaking then.

MR . MARCUS: These schools, Fremont, Delhl and Logsan,

&+

are schools that are attended exclusively by persons of

Mexican descent and in those schools there is exclusive and
complete segregation. I thought that 1f you were required to
try the matter, that we would take the Fremont School or
Delhi, Logen and Wilson Schools &8s being examples of that.

THE COURT: Well, there are two others where the op-
posite is true, saren't there?

MR. MARCUS: That's right. The Wilson School is the
oppésite.

THE COURT: And the Hoover School?

MR. MARCUS: Yes.

THE COQOURT: And the Spurgeon Schoo] bhas one so=-called
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Spanish speaking pupil. Why wouldn't those two categories
furnish a basls for such additlonel factual matter that may
be properly introduced in evidence to either show or remove
any question of unjust discriminatlon.

MR. HOLDIEN: Of course, it comes down then to the
legal point of unjust diserimination.

THE COURT: Well, of course, that may not be a factual
matter.

MR, HOLDEN: ©No, it isn't, It msy be a purely legal
matter. |

THE COURT: And it may be & mixed question of law and
fact.,

MR. MARCUS: As I remember, this morning on the gues-
tion of this partlicular district, counsel stipulated for the
purpose of the record, and I am wllling to rely upon that,
that 1t was npt g gquestion of lingulstiec qualifications or
the ability of the student, the mental qualifications in the
City of 3antas Ana. As I remember the record --

THE COURT: You may be correct, I didn't remember he
had stipulated on it. ‘

MR. MARCUS: But in the El1 Modena District, he con-
tended 1t was & question of their mental abllity to keep up
with the varlous classes.

MR, HOLDEN: The only thing that I would stipulate to,
and I think we were talking about it, is that the City of
Santa Ana happens to be so situated that the Mexican people
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by & large percentage of them, live in certain localitiss
there that hﬁve been zoned for particular schools. The same
thing applles there as to atteinment as does any plece else.

MR. MARCUS: My cllents have advised me, and I have in-
spacted the schools out there, that there are many, many
times when the buses have to go & long distance to get to the
Fremont School snd cross over two or three‘other districts
before getting there, districts that are attended exclusively
by English speaking puplls.

ATHE COURT: Let's take the Fremont School, for instsnce
In the Fremont School, according to this exhibit, there were
on March 22, 1945, and presumebly the seme ratio today, 325
so-called Spenish speaking pupils and no so-called English
speaking puplls, making a total of 325 pupils in the school
at that time. Are you able to stipulate that within the ares
or the zone, ag you call it, there were on those dates end ar
now, presumably, many more puplls attendling public schools
in the City of Senta Ana?

MR. HOLDEN: No, there are not. In my answer the facts
are set forth. I want to refresh my memory herse.

MR. MARCUS: As you remember, counsel stated thls mom-
ing, your Honor, that there were other students residing in
that district --

MR. HOILDEN: If you willl wait just a minute, I will
tell you what my answer is,

MR, MARCUS: I am referring to your stipulation this
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morning. .

MR. HOLDEKN: Here are the facts in the Fremont School,
that in the zone served by the Fremont School the population
is 99 per cent of Mexlican descent and the pupils sttending
the said school are in the same proportion, or approximately
100 per cent., That is the district in which I said there are
5 to 10 pupils, and my recollectlion 1s that theyare of the
negro rece -- in the two schools there there are 12 negroes
end they live In the Mexican area, but they are English
speaking, 8o the school district permits thém to go to
another school where the English speaking pupils attend, So
there are those pupils living in that zone which are per-
mitted to leave that zonse to go to another school, and they
go to the English speaking school. That is what I would
stipulate to. |

THE COURT: The effect of that would be, then, that
within that particular district there are no school children
within the ages and grades serviced by that school that do
not attend the s chools where the so~called Spanish'apeaking
pupils attend, other than the persons of the negro race?

ME. HOIDEN: That's right. I have forgotten whether it
is between 5 and 10 thet are permitted to leave that zone to
g0 to another school.

THE COURT: And those 5 or 10 are 211 of the negro
race?

MR. HOLDEN: There might be a couple of them that are
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not of negro race. In one of those districts there are two
puplls that are neither negroes nor Spaniah that are permitted
to go to another school.Whsther that is Fremont or Logen, I
can't say right now for sure.

TEE COURT: Would they be Spanish speaking pupilles?

MR, HOLDEN: They would not be Spanish spesking, and
then those that you have the letters of there who were per-
mitted to go as the letters indicate., We don't deny that.

MR. MARCUS: Judge, you take that into consideration,
tégether w;th the fact that these lines or these areas for
the particular school districts were set forth as counsel has
stated to your Honor 1n such & meandering fashion -~

MR. HOIDEN: There is one line on the Frement School
that they tell me was meandered.

MR. MARCUS: Well, I have been advised that those t:hr_ee
districts were so meandered around.

THE COURT: Well, you cean introduce evidence on that.
That is the only way you could establish that, 1sn't 1t?

MR. HOLDEN:. We could have' a map of the district, your
Honor, and bring it here in court,.

THE COURT: He not only questions the physical appear-
ence of it now on the map, but the reason for delineasting it
especially in the menner that you describe,

MR. MARCUS: Thet's correct.

THE COURT: Well, that case, so far as the City of

Santa Ana is concerned, it seems to me 1is pretty well before

!
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0cl02 , | the Court excepting as to the last phase or aspect of it, If

;| You want to go into bringing these officials here and s how

3| whyr-if you can show -- there was anything other than counsel
4| for the district has stated as their motive or reason, what

5| actuated them 1n making those lines, o©f course, that would

¢ | be permissible for you to do. ‘

.. MR. MARCUS: That was one of the reasons or purposes

g | that I wanted to call witnesses to thestand, because they

g | have interrogated the officials of the respective districts.

10 THE COURT: I know, but you should bring the first

1 | band evidence to the Court.

12 MR. MARCUS: The parties who are inveolved in this ac-
18| tion.
14 THE COURT: Bring the others in, and then you can im-

15 | peach them by showing the other statements. The burden is on
16 | the plaintiff to show unjust discrimination, not by hesrsay,
17 | but by actual presentstion of evidence which would show that.

18 | Now, 1t seems to me that if counsel is correct, I don't say

19 he is, but I will tell you I want the case presented just as
o | fully &s possible, and yet expeditiously, if these school

21| suthorities, who have delineated and settled these zones, as
2! you call them, can be guestioned as to why they did it, and
23| 80 forth, it may be that they will present thé evidence which
2¢{ you contend is the case, If they do not, then you can pre-

95 | 3ent the other slde of it.

26 Now, the only remaining matter 1s as to the so-called
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rural districte., You don't seem to be able to agree that you
can get a typlcal rural district. ¥You think that the Garden
Grove District, Mr. Marcus, is one that is typilcal to bring
out a1l of the features that gre involved in the issues in
the case, gnd counsel thinks that the E]l Modena District is
one thet typically indicates the situation, I wonder if you
could agree or stipulaste on what both districts are?

MR. MARCUS: Officially, the entire matter at this time
your Honor, I think, 1s that we are down to the vitel issue
as to the reason for the discrimination. There is nc gues-
tion in my mind at this time that counsel's position is thsat
the segregation has been caused because of the lnability as
students of the Spanlish speaking students to absorb the curri
culum of the various schools.

THE COURT: A8 well as the other pupils in the schools
of equal age do?

MR. MARCUS: That's right. Having mede 1t a casuse of
absolute segregation wilthout respect to English speasking or
Spanish speaking, but having made i1t absolute with respect to
Spanlish speaking pupils only, and not with respect to
English speaking students, and now I am using that term
Spanish speaking advlsedly, because your Honor saspprecistes
what that means --

THE COURT: Yes.

MR. MARCUS: I think we have established the fact of

the complete segregetion. Would it not then be incumbent
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upon the defendants here to show the reasons for that segre-
gation? They have now admitted that,

THE COURT: They have admitted segregation, that 1is
true.

MR. MARCUS: That's right.

THE CQURT: They have denied that thet segregestion 1is
an unjust discriminatory sctivity on the part of the school
suthoritles., Therefore, the question is: Is or is not the
segregation an unjust discriminatory ectivity on the part of
the school authorities? That is the thing to grove or dis-
prove. You have got the burden of proof then,

MR. MARCUS: We have established the discrimination.

THE COURT: No, you have established segregation.

MR. MARCUS: Segregation, I should say. We have
established aégregation. They have admitted that segregation
in these various schools,

THE COURT: That's right.

MR. MARCUS: But they say that segregation -- as yet
they haeven't produced the proof of their position. We have 34
far produced the s egregation.

THE COURT: That's right.

MR. MARCUS: Now, they come 1n and say that that segre-
gation is because of their inablility to absorb the langusge,
but they are going to have to prove that. We have proved
the s egregation. That 1s an affirmative defense. The s egre-

gation for the Spanish speaking students has been established
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before this Court for the districts that we have mentioned
by their stipulation. Now, counsel in his statement to tle
Court and by way of affirmative defense in his snswer, says
that the segregation has come out by reason of their in-

ability to understand or comprehend or absorb the education

| offered them. Then we have to have the proof on that. The

burden 1s now upon them to establish that that segregation 1is
legal and not in violatlon of the Constitution.

THE COURT: What do you say as to thet, Mr. Holden?

MR. HOLUEN: As far as we are concerned, we say that it
13 perfectly constitutional, that we are not violating any
law, and that 1s the presumption of lsw. The presumption of
law 1s that the offlclal duty has been properly performed,
and we are a school district here, that School Boards do have
the authority to segregate pupils, there can be no question
of that, That they do it properly, that is a presumption of
law., There isn't any law that requires a School Board to
put &ll pupils in the same room or in the same school housse.
A School District, by reason of the fact that they educate
the people, have & right to classify the pupils. When a per-
son ralses a question of constitutionality, the burden rests
upon the person mising that questlon to prove it.

Now, our péint in this case, which I certainly think is
the gist of the whole thing, is what part of tl® Constitutlion
of the United States or of the laws of the United States did

we violate in segregating Mexicans in one school and white
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psople in snother, that is what I would like to know. Whet
laws of the United States or what part of the Constitution

have we violated? The courts have all held om segregation

cases that if any provision of the Fourteenth Amendment
applied on these cases, 1t would be that provision that says
that no State shall deny to any person within its jJurisdic-
tion equal protection of the law, and they likewlse have
held right from the first, end there 1s no case to the con-
trary, that where edual facilities are furnished to the peo-
ple in the different schools, that that is not a denial of
equal protection of the law, and that pupils, where they are
gotting the same education at public expense, are not being
denied equal protection of the law, and that the education
of the people, education of pupils, and who they shell edu-
cate, as long as they get equal protection, is in the hands
of the State, that the federsl govermment has no Jurisdie~
tion of the educationel facllities of the State, :Eg,iéhiswup
to the state to determine whether they educate their people,
and they caﬂwzgszzze :EZ“;I:IE“ZEE”I:;;Z“EEE“vnys~out, and
they can educate the people up to the age of 21, or they can
start them to school at 10. That 1s not a question of
federal concern. What they are trying to do in this case --
I am being frank in the matter -- i1s this. The merits in
this case are not going to be determined under the federal
law, I am satisfied of that. But once that this court gets

Jurisdiction, if they bring in some fact to give this court
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jurisdiction under a federal question, then they will say it
is up to this court to determine whmt the law of California
is.

THE COURT: Of course, we are clear on that, so you
needn't argue that, We are clear on what the duty of this
court 1s with respect to police powers, and that was the rea~
-son why I suggested it would have been desirable, I should
think, from the standpoint of arriving st a conclusion as
satisfactory as it could be, to have proceeded in the State
courts and then, if the remedy which the plaintiffs feel they

are entitled to is not avallable, to come into the federal

Jurisdiection. You can't compel them to do that i1f theyare

invoking properly the civil rights statute. They have a
right to come here, and that is the basis of thelr sult, of

course, as atated in the complaint, that it is a civil right.

MR. HOLDEN: I was wondering, your Honor, taking it as

a question of law, assume this is 8 question of law, and I
am not stipulating to this, but assume that s a question of
lew 1t was developed that every person of Mexican descent was

required to attend one school and everybody else to attend

another school. Now, under that state of facts, what faderal

law have we violated?

THE COURT: I don't know as I can answer that question,

but I will mske this observation. It may or may not be an

answer to that. That might be setting up class or group

government which, of course, would not be a constitutionsl
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govermment as we understand 1t. That might be an answer to
it. I have in mind a decision which you mentioned, the
question of color snd race and so forth, but that 1is not in
this case as I gather 1t. There is no question of race,

MR. HOLDEN: No.

THE COURT: You don't contend that there is any ques-
tion of rece in the case, do youf?

MR. MARCUS: ©No, there isn't, your Honor.

THE CQURT: Of course not. So that those decisions,
I think, are not applicable at all. If we had a question of
race, then 1t wouldpreseht & different problem than we have.
We have here a problem and the_ultimate question would be
what 1s meant by the ﬁifimﬁiwf?ﬁifwfiﬁiiiﬁiia' Thaf*fﬁifF't
simply mean the curriculum. It means social, in the senase
that chlldren are in a democratic environment, commingling
with one another on an equal basis as far as nature has con-
stifuted individuals to be equal. Of course, we must always
have that in mind, that we are talking about practical ques-
tions from a practical point of view, and that we must take
neture as we find 1t,

A child that is retarded mentally couldn't absorb the
same facllities or grasp the same implements that a child
that is normel could. Therefore, the school suthorities not
only have the right, but I presume it would be thelr duty,
to segregate children in that way.

That 1s not the claim here, as I understand it. The
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claim here 1s that they have just taken the Mexican peoplse,
their children, en masse and drawn & line around where they
live snd said to them, "Now, you have to Zo to & school in
this place here. You can't go to a school here where the
others who aren't of this origin go." That, as I understand
it, 18 the basis of their complaint.

Well, can we get any agreement on the rural districts?

MR. HOLDEN: The point was -- I got off the point --
the point was on the question of whether the burden of proof
was on us or on them to bring the Santa Ana officlals up.

My positlon is that they have undertaken thia lawsult., Now,
it 1s up to them to prove discrimination.

MR. MARCUS: We have established discrimination., We
have established, your Honor, that there has besn in these
various districts, the El1 Modena, the Gardén Grove, the Santa
Ana, and the Westminster Diatricts -

THE COURT: Are you golng to rest on that in the record|

ME. MARCUS: Well, your Honor ~-

THE COURT: I am not golng to tell you whether you have
established a discrimination or not until you have rested
your case. You have established segregation. There is no
doubt about that. You have established that in the City of
Santa Ana.

MR. MARCUS: I am not attempting to get the Court to
commit himself on the question of law,

THE COURT: I am not going to commit the Court on that
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question until you have presented your case. When you have,
then I am golng to decide it.

MR. MARCUS: It was my opinion, your Honor, that having
established the segregation in the various districts which
counsel has stipulated to, that 1t would cast the burden upon
the d efendeants to show that that sagregation was legal.

THE COURT: If you ere géing to submit your ;ase on
that theory, you can do so without any indicetion from the
Court as to what its ruling will be. ‘

MR. MARCUS: Well, I was just offering that suggestion
at this time. I would rather have the officials of the
various districts up here.

THE COURT; If that is the way you feel,‘youlbetter
bring them up.

MR. MARCUS: It was only in the interest of saving time
that I offered tbat suggestion.

THE COURT: We can't economize time by in advance pre-
judging a case. Now, we have disposed of that, so let's get
back to the question of the rural districts. Are we able to
get an agreement here between the parties as to & district
or as to two districts that will illustrate every 1ssue that
the plaintiffs contend is an issue in this case?

MR, HOLDEN: I think, your Honor, that my suggestion
would be it 1sn't golng to require much time if we teke both
Garden Grove and El Modena. I belleve we can get through

Just as fast that wey. I don't know how many witnesses
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counsel wants on that polint, but there is only one man 1n
each district that really knows the facts, the Superintendent
of Schools, he would be the man that knows.
THE COURT: Is it the Superintendent of Schools with
whom you claim the folks contacted and had some statement
from him? |
MR. MARCUS: In these various districts, your Honort
THE COURT: Yes.
MR. MARCUS: Yes.
THE COURT: Well, you could have an éxamination of the
Superintendent and then if his testimony lsn't as you think
the faects are, you could lay the foundstion to show the facta
from the other side, and then present such witnesses, limit-
ing them to & reasonsble numbef, instead of calling them all
on a cumulative matter, and present your side of the case.
MR. HOLDEN: In Garden Grove, they don't have any
etitioner that lives in Garden Grove, but we have sdmitted
hat the other petitioners demanded admlssion to the school
t E1 Modena.

THE COURT: I am inclined to think you will have to

have someone 1n the particular distrlct concerned which you

claim you are entitled to relief in. I don't believe you

would be entitled, even under the theory of its being a class
suit, to say that a child going to school in the Westminster
District, let us say, or the El Modena Distriet, is the samse,

or that the show ng that 1s made there would be necessarily
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the same in some other district than Garden Grove.

MR. MARCUS: Counsel would be willing to stipulate with
me that another plaintiff in that particuler district may be
edded to this suit.

MR. HOILDEN: Well, I think if you can find one that
demanded -~

MR. MARCUS: I am sure that we can.

MR. BOLDEN: -~ thet demended admission, I think would
be proper for the Court to order, wouldn't 1it?

THE COURT: The Court couldn't order a plaintiff to the
sult in this tjpe of case, Thls i1s s civil‘rights case and
that is personal to the individual, and the individual mst
be the one to come forward and assert his right.

MR. HOLDEN: I would have no objectlion 1f counsel will
furnish me as soon a8 possible who he is.

THE COURT: It should be done so that the case can pro-
cesd on the date set.

MR. MARCUS: This case 1s set for the 6th of July,
isn't 1t?

MR. HOLDEN: The 5th, 1sn't it?

THE COURT: The &Sth of July.

MR. MARCUS: Supposing we notify you, today being the
27th -~

MR. HOLDEN: Today is the 286th.

MR. MARCUS: Suppose we notify you prior to tle 1st.

MR. HOLDEN: That would be satlsfactory, just so I
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would ¥now that you had one and who he was,

MR. MARCUS: I am accepting counsel's word, your Eonor,
that this petitioner doesn't reside In the district. Thsat is
to obviate any difficulty with respect to any technicelities
on the particular petitioner., I will submit the name to you
and you cen check 1t with the school district so there won't
be any difficulty with respect to that, and we can proceed
directly to the e¢rux of this whole proposition.

MR. HOLDEN: I have no objection to your proceeding
with these petitlioners, as far as that 1s concerned, and I
will stipulate if you can find asnother plaintiff, that is gll
right.

THE COURT: He is speaking now with respect to this par-
ticular district. .

MR. HOIDEN: That's right, your Honor. It is stipulated
that if he obtains a plaintiff living in the Garden Grove

—— e I i whﬁ i, — W%
istrict, that that plaintiff may be substituted in the place
W "'w

Jbr the petitioner here, unless counsel wants to proceed with

U ""“%ms;,,

ls petitionar.

B R et T IO e

THE CQURT: Is that satisfactory to you?

o
i

MR . MARCUS: Thsat is satisfactory.

THE COURT: It will be so ordered and counsel for the
pleintiff willl notify counsel for the defendant of the situa-
tion on or prior to Saturday, June 30, 1945, at 5:00 o'clock.

Now, there 13 one other district in the miral sarea that

has been chosen, 1 believe, or are you going to rest on this
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, | one district as far as the rural areas are concerned?
2 MR. HOLDEN: I think, your Honor, that these two rural
3| distri cte ought to settle this question forever because on

4| the Westminster case they are not going tomsagregatexgﬁfﬁ“

e« 5 SR AR
AP g s s B

5| year. " '
6 THE COURT: Do you think that is correct, Mr. Marcus?
7 MR. MARCUS: If counsel assures me in tbat‘particular

g | district there is no segregation, I am willing to sccept his

.-?—'u ent.

10 MR, HOLDEN: In this Westminster District I think the
M

e

11 sfgregation wag not proper, as far as that is concerned.

S —— s
MR. MARCUS: When was that detenmined upon, counsel,

12 I} 3
fthat there wasn't going to be sny segregation?

14 MR. HOLDEN: It was determined upon last year, but they
15 | couldn't raise the money to build the school house, so this

16 | year they are moving the schocl house already bullt.

17 ¥R. MARCUS: One of the petltioners here assures me

18] that that petitioner is residing in the distri ct.

19 MK. HOLDEN: Well, you better get some more assurance,
20 MR. MARCUS: You are the one that is casting the doubt.
2 MR. HOLDEN: I am telling you for your information the

22 | Superintendent down there says he does not live in the Garden
% | Grove School District and hés never attended the Garden Grove
# | School. .

2 MR. MARCUS: Well, we have got a stipulatfén on that, 8¢

% | we won't have to go into it.
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MR. HOLDEN: Yes.

THE COURT: What about the Westminster situation?

MR. MARCUS: We probably don't have to go into that
district i1f, as coun;;IﬂE;;-;;;g;;ted, the segregation has
bsen obviated and th§§”32§f“§€§§ﬁizwthe Westmlnster School

,..mwww‘w %%me. -
District, both schools will be unlted.

MR. HOIDEN: That's FYEKE:

MRE. MARCUS: All right. That disposes of that.

THE COURT: Is there anything else now? We have now,
then, to sum up the effect of the pre-trisl proceeding, the
case will proceed upon the factual situation with respect to
the Fremont, Delhi, Iogen, Wilson and Hoover Schools of the
Santa Ana City School District; upon the Garden Grove School
District; and upon the El Modena School District of the
County of Orenge, State of Californla; and the proof will be
restricted as to the factual showing with respect to those
districts.

There 18 no determination made at this time by the
Court as to whetheror not proof of segregation, ex post facto
and ex proprio vigore, establishes discrimination. The bur-
den is on the pleintiff to establish unjust discrimination.

It is further ordered that in the exploratlion of the
issue of segregatlion and discrimination, that the Court will
1imit the number of witnesses called by such rule &8 it will
establish during the hearing., It will not permit introduc-

tion of cumulative evidence for the mere purpose of numerically
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strengthening the case,

I think other than that, there can be no further order
made at this time,

MR. MARCUS: Your Bonor, may I inquire of counsel 1if
he wiil produce at the hearing or bring with him Mr. James
L. Kent, the defendant, and the Superintendent of the E1
Modena School District -- 1 beliéve Mr. Eent is the
Superintendent of the Garden Grove District -- and --

MR. BOIDEN: Hendsrson is Santa Ana,

MR. MARCUS: All right. Will you bring those three?

MR, HOLDEN: I will tell you what I will do. I will
ask fhose fellows to come if I can get hold of them. Well,
I will let you know if they are not available, if they happen
to be away or something. I will call you on that.

" MR. MARCUS: I didn't want them to --

THE COURT: You are entltled to process of court, you
mow, Mr, Marcus,.

MR. HOIDEN: Being here at the present time, I don't
know whether maybe Mr. Kent may be on a vacation for all I
¥now, but I will be glad to call them when I get back to the
of fice énd let you knowv whether 1 cean get hold of them or
not.

| THE COURT: The Court has no power to direct a witness
to come without a process of court being issued for his at-
tendance, and is not going to use any such unauthorized of-

fort in this case or any other ce&se of similar type.
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MR. MARCUS: 1 just thought counsel might be in a posi-
tion to talk to them.

MR. HOLDEN: I would be very heppy to tell them, but I
don't want to teke on the problem of bringing them here. Thaf
ils my positilon.

THE COURT: Mr, Holden, have you presented all of the
writings that you have or have any knowledge of?

MR. HOIDEN: Yes, your Honor. They tell me that there
are no other minute orders. It occurred to me that maybe you
would like to have for your own information the map of Santa
Ang with the zones delinested on it. Would you like to have
that?

THE COURT: 1 think so.

MR. HOLIEN: I willl bring that for you.

THE COURT: That is drawn by public authority, I supposd
isn't it, by the City Engineer?

MR. HOLDEN: By the Board of Educetion.

THE COURT: If you will have this transcript written up,
gentlemen, it would be helpful. Of course, there is no way
the government can order it at thls time, this being private
litigation eﬁtirely, but I think it should be written up so
we will 811 have in mind what it is.

MR. HOLDEN: Yes, 1 would like to have a copy of it.

THE COURT: And the Court would like to have a copy,
but the expense of that will heve to be borne by the 1iti-
ganta. We have no facility Here for that, We will have
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next week when we appoint the official reporters. But now
it 18 a matter of expense on the litigants.

ME. HOLDEN: Well, we will order it.

THE COURT: Thank you very much, gentlemen. Next
Thursdaj morning, we will try this case,

(Whereupon, at 3:30 o'clock p. m. June 26, 1945, an
adjournment was taken until July 5, 1945, at 10:00 o'clock

a.m.)
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