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~ AJrGELES, CALIFORNIA, TUESDAY, JUNE 26, 1945. 10:00 A.M. 

2 

3 THE CLERK: No. 4292 Civil, Gonza1e Mendez. and others, 

4 vs. Westminster School District or Orange County, and others. 

5 THE COURT: Are you ready in that. gentlemen? 

6 MR. HOLDEN: The derendants are ready. and Mr. Marcus 

7 wa. here a moment ago. Here he is now. 

8 TEE COURT: Your case has been called, Mr. )(arcus. ror 

9 pre-trial. 

10 MR. MARCUS: Yes. your Honor. and we are prepared. 

11 THE COURT: Does the amicus curiae appear at all in the 

12 matter? I haven't seen anything in the :file which indicates 

18 any appearance. They requested permission to appear and the 

14 Court granted the request. I see nothing further indicating 

15 any activity on their part except the petition in the :file. 

16 or course. ir they are going to appear in the case. we want 

17 them at all stages and not wben they reel like it. 

18 THE CLERK: )(r. Tietz is here. 

19 THE COURT: Mr. Tietz. an application was made by your 

20 rirm. I be1ieve.tolll'leaYe to appear in this case of Mendez. 

ID et al., against Westminster School District or Orange County. 

22 et al.. 4~92-M of the :files of this eourt. and the Court 

23 granted the application for leave to appear as amicus curaie 

24 in the case. The case is called tor pre-trial this morning, 

25 and I didn't know what the attitude of the amicus curaie was. 

26 Mft. TIETZ: The part we would like to play at present 

1 ________ _ 
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brief. 

THE COURT: Of cOUTse, if we are going to have amicus 

curiae, I would prefer to have the representation at all 

stages of the ca.e, am not have them come in just when they 

feel like coming in. 

MR. TIETZ: I aee, your Honor. 

THE COURT: I am very glad to have the amicus curiae 

or any other light tha t can be thrown upon this very import an 

question that is involved in the case. 

MR. TIETZ: Mr. Wirin is out of town, and ray- under­

standing was not that I should give that much time, for this 

13 may take a very considerable amount of time. I can't very 

14 well decide at this moment, your Honor, whether we can make 

16 that commitment of time. It may be it ie a situation which 

16 wouldn't be 1lcceptab1e to the Court. 

17 TEE COURT: The matter this morning is, of course, of 

18 great importance in determining just wha t the issue is, and 

19 undoubtedly the amicus curiae had some definite views on what 

20 it might be, and we want all the light we can get. You are 

21 here, and I think you might participa te in· the pre-trial. 

~ MR. TIETZ: Thank you. 

23 THE COURT: Gentlemen, the Court has directed in its 

u order tor pre-trial certain matters. This is not an exp1ora­

~ tion via witnesses, unless that is considered to be appro-

26 priate. It is more for the purpose of narrowing the issues 

------------------------------
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and flndlng what Issues are necessarY to explore effectlvely. 

We mlght go over the pleadlngs here serlatim and see just 

what there Is here. I thInk probably, Mr. Marcus, you must 

have some defInItely organIzed vIews on the case, and I w111 

ask you to assuse your proper role bere. You have the burden I 
1n the case, of course, being the plaIntIff. Now,l.tls see. I 
A.llega tions 1, 2, 3, 4, 5, 6 --

MR. MARCUS: 7 1s denied, your Honor. 

THE COURT: Part of 11, part of 16, and all of 16, I 

guess, seems to be admitted. Is that correct, Mr. Holden? 

MR. HOLDEN: Yes, your Honor. If 1t might generally 

simplify this matter, the only thing that we deny definitely 
.~~~~~~,~,*i'~~~\i;;$.W'I'~~~'''-;:~~'''''':I', .. ::t:\t 

-,,.~...,..~, -

is that there 18 a.~conspiracy between the school dhtrict., 
~ _n - ,IU_,~'''''''' -" ~~~;"''''''';'''''t'k;-':':~'''Y\'':C1:'¥.~''%~~~j'~M>':'\'.1ffW_'C~:;-''~·-''-"H'C,,,~,:i';";<~"WiWF~~,.~r'!!""_'f'· 

and we deny the plaIntiff. here represent a class, that this 

11'if'prop;;'''~~~-~'''';;~;:'~'''Th;rcfu~;tJ~~p~e)~lit''''imc'h;;~" "He""''''' 
:: . ,:, ',-'-~;;~~~<'0: ~-);~,' ;~_::\':'t, 1 :~'~',- ~;: ;'/.;;'~:~1f\·"';'~~--I:"/".,;t-,,·~::t:",t~v~#W~~'~~P§~-'fr.'~#.t<\''f;t.t"<>~" •• ,'- ,.::;', -.',' .~::,;:,-( :r-, ',': '-'-

elaims to represent a class of Mexican people, and we deny 

17 that, and we deny the conspirecy. We admit that the children -----,.,...-"'---.... -~~'" ••• '>"-- __ i~ -."'''''-'-~"".c.,.,,,,~, 

18 a re taught in different s Chools. ~r!9~lg!~~I_.!'.:r:~Yllfj fi~st":~ . 

19 grade to the sixth grade. That is generally admitted. 

20 

21 

MR. MARCUS: Your Honor, there 1s no allegation -­

THE COURT: .rust one at a time in the court room, 

~ always, Mr. Marcus. 

28 MR. HOLDEN: We admit the petitIoners 1n th1s case are 

24 free from 1nfection, and that they a re qualified to attend 

~ the public sehools} that Is, the named petitioners. The 

26 only thing that we den,. is, we deny that they a re segregated 

1_-
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solely for the reason tba t they a re of Mexican descent. We 

claim that they are segreated for the benefit of the people, 

that they a re all in a class tha t speaks the Spanish langue g , 

that they live in communities inhabited by the Spanish 

descendants, and that in their own homes and among them­

selves they speak the Spanish language and ar, unfamiliar 

with the English language to the same exteJit that the so-

called Anglo-Saxon students are. In other words, we say 

that there is a handicap on these people, that there is a 

large claas of them. and that they are handicapped by their 

deficiency in the English language, and that we segregate 

them, these that are unfamiliar with the English language or 

fam1lia~~extent"t1:. tt'iiey _,. not progreas-W1th 

the othe~student8. in-two'-C;'t· the districts they a rEI segre-

15 gated to the sixth grade and in two of the districts they 

16 are segrega ted to the eighth grade. I think that is the 

2 17 fact. 

18 low, we den,- that we discriminate in any way against 

19 the students. We deny that there is any dlscrimination. We 

20 allege that we give them c:actly the same education. the same 

21 facilities are furnished to them. the same type of teachers 

~ are eaplo,-ed as for the other students, and the same courses 

23 of instruction are given in those schools. There is no dis-

24 crimination as between one school and the other. In :tact, i 

25 the,- a re in the Sants Ana -- well. generally. I think we can 

26 go that far. I don't think that these schools can properl,-

-, --
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be joined togethel'. 

between the schools. 
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We deny that there is any relationship 

We say that each district is a separat 

and independent school district, and that no Board has con­

trol whatever over the Soard of another district, and what I 

have said applies to all of the districts except in the Santa 

Ana School system. 

In the Santa Ana Schools, we admit that the petitioner 

here, although she is not of school age, the Guzman child, is 
~, _ __ -,,,,,,,,,"_. ,~. P>"_~.¥~""""!'~*""';.';"~~..,.,...;.i_" ... ,""",--,~,;,\""" .. c~_"-:,*,~··--·,,,,··· ""-'-'-'--'-

not Or~C()mp'uis~ory~'sCfioorage:~lhe does live in a district 
_.~_<. _,_,,~,",' ',,, __ ,,,,,,_~', ,.' ,'C, __ ., ",'." 'F' __ ·""'-j",",';o.:,<0-'l"~"""->"~''''J~t'¥>i~>-~·"··,_,·_,_--_~--",,,>:, -~W"'''''''';':,~c-,:n_ """"""'"""' ",,' ' __ '".' .''_" _.~'_'1';;'_ 

that is~~D';d, that is, the people residing in. that zone are 
.,. , ""'i. ,q • 

predominantly Mexican, and ,that .. the people atte1'l.ding the 
r .-.-, "~' ,\" -" , , .. , 

school to which she is assigned, should she go to school, 

8 would be practically 100 per cent Mexican. The Santa Ana 

4 School District has 14 elementarr.,school s1stems, and the 
... .' _ _. _'H"''''''''''''~~.",,,,.,,....;' _'_.;<'-~' ,,; '''''h>:,",.,;:.".,,-.;q'\~''''4p)e';'-'0''''·-''~ ,'!if.-,,,,,,,:-i--,,,,,. -,":_i'Wa-_~0\ .",:>.: ';,\,;0'"--,,0., _,i, yc' "'c-

cit,. is zoned for each district. It happens that in those 

particular zones where the Mexicans predominate, the people 

11". l1ving there are predominantly of the Mexican descent, ana. th 

! schools would be the same. 

19 THE OOURT: Are there any resolutions or ordinances or 

~ official authoritative actions that are memorialized by writ-

21 ing concerning the matters to which you have adverted? 

22 MR. HOLDEN: I have, pursuant to your order, a statemen 

22 from the Superintendent of the Santa Ana Schools in which he 

~ gives the enrollment here. This also will certifY that the 

26 Board of Education has never at any time passed a minute orde 

26 or resolution on the subject of separation or segregation of 

I ____ ._----------.. ------.-----.-------.--~ 
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1 pupils by race. Dis trict lines as set up by the Boa rd dete 

2 the school attendance, and that is what I am trying to ex-

g plain here, that the Ci ty of Santa Ana is divided into 14 

4 districts. That is, there is just one school district, but 

5 they have 14 elementary schools ..- .. in the city, and they divide 

6 the city into eight territories and one school serves each 

7 territory. It happens that there are three school that serve 
<."'~ - _. '-->~" >.,,,-."._-

8 Mexican descendants I1lmost 100 per cent. There are three 

9 schools that serve white or -- well, white isn't, of course, 

10 the proper term to use here, but it baa been used in the 

11 pleadings. 

12 MR. MARCUSr No, it hasn't, counsel. 

18 TEE COURT: Don't do that, Mr. Marcus. Don't repeat 

14 that again. Do not interrupt counsel. 

15 MR. MARCUS: I am sorry. 

16 MR. HOLDEN: Let's divide them into English speaking 

17 and Spanish speaking just for the purpose of talking here. 

18 ThEl,rea fa ~l,ll'eeschool s ,t~t. ,sE/I've p;n~:j.,!~llsp,~~lI:;ngp.w~ .. 

19 exclusively. In the other eight schools English speaking and 
<--.~~ .. -~""-

20 Spanish speaking people are mixed, although the larger per-
,-C"';' ,_,~"",,",. , .oJ>_ ' 

21 centage of "them ;;; English speaking pupils. I have the 

~ .tatistics on that that your Honor requested. Would you like 

23 to have me 

24 THE COURT: I want to ask you a question or two first. 

26 What is the official method of school control in the City of 

26 Santa Ana? Is there a Board of Education elected, or are 

inE 
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MR. HOLDEN: They a re elected by the electors of' each 

Board of Education. In other words, in a city of the fifth 

class, the Board of Educa t1 on is the governing Board f'or the 

elementary schools and the high schools and Junior college. 

THE COURT: Santa Ana, California is a city of the 

8 fith class under the Political Code of th,e State of Californi ? 

9 MR. HOLDEN: That's right. 

10 THE COURT: And as such the electors of that city have 

11 ohosen the Board of Education? 

12 MR. HOLIEN: Yes, your Honor. 

13 THE COURT: Are those f'aots agreed to, Mr. Marcus? 

14 MR. MARCUS: They a re, your Honor. 

15 THE COURT: Bas the Board of Education of the Cit of 

1 s~~~ :3' 9,' ::,~:~:~,!~~~,~,~,a~!>~~mC);:i.:;~.· •. ·.~!~:-lirn!~~·!!~Ii' 
. J.)!iII:'::~~""""""""""",,_,, ,. 

1 respeot to the classification of sohools as to the student 
" .. ,-~""'''''''''"''''''''''''(..",.<'''', ".~,.".... ' ;""-' ~ .. '" 

-- '" .... p>''.....,."''~ ... ~''''''''--.. '>'.-.''' - - - -
perslliinel relative to the l1nguistic qual1 ties of the student 

_~ ___ ""-"'_""''''''~''''_'_'''_"_'-';C' '_,,"_, ~ -', '--._, .,' -~"·'··'"!'~,,,,.i->'!;""i,,,-,,~,,k'''-M'>-''''''''··*~ , 
1 

19 ho would attend those schools? 

20 1m. BOU>BJf: TheT bave not. 

21 THE COURT: ""ii'1flilt '':'~:'d'r-
22 MR. MARCUS: Your Honor, counsel here oame up to ask me 

22 a question at the time you were interrogating oounsel and I 

24 did not hear that. I am sorry. 

~ THE COURT: I want TOU to f'ollow this closely, because 

~ that 1s the only method of arriving at a stipulation here. 

------~---------~ -- - ------------
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Will the reporter read that, please? 

(Record read.) 

THE COURT: Do you agree that is correct' 

9 

4 

5 

MR. MARCUS: I will have to accept counsel's statement 

if he so states, because I have no knowledge of the f'act that I 
6 there i8 any memorial in respect to that, your Honor. 

7 THE COURT: Haven't you examined the records of' these 

8 various school bodies to ascertain what they have done 

9 officia11,., 

10 MR. MARCUS: I m ve questioned them, and I requested 

11 pellDission to examine the records. 'lhey advised me that 
~-~.--.----,-.- ---.--~.---- .. ,-~ 

12 there are no records of' such acts, but it 111 a custom of the 

18 schoOl district --

14 THE COURT: Just answer the Court's question. Then you 

15 have made some inquiries and examination to ascertain whether 

16 or not there are any official aemorials or acts of the Board 

17 of' Education of the Cit,. of' Santa Ana? 

18 MR. MARCUS: Of the City of Santa Ana alone? 
____ -'''-1'''''' __ ~'''J:>'i·"~"~·~,-!,¢<;-'1";;-'~'M,:,,,,,,,!·,,,-r~,;~-~;;~~-~~l'r:;-;,;/' 

19 THE COURT: I am only asking about the City of Santa 

20 Ana. 

21 MR. MARCUS: Yes. your Honor. 

22 THE COURT: Did you ascertain anything contrary to what 
- -ijL#Y",""''¥.m~~~~~;-"' 

24 MR. MARCUS: No, I m ve not, your Honor. 
'. _ "-C"··'-"c.~-""'\i~~~~~"S.""",.,,.,,_ 

THE COURT: Then you have no evidence to offer to show 
_------I!IlI~f>''''''-~C-'~ ~ 

26 that what he II tates to be the fact iSJ1!:!J;;,."".tlUI."fact? 
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MR. MARCUS: That's right, your Honor. 

THE COURT: It will be considered factually determined 

that there are no such memorials. Now, with respect to these 

other districts --

MR. MARCUS: May I interrupt the Court on that subject 

alone? There are letters in existence written by the 

Superintendent of the Schools of Santa Ana to the va rioue 

students of Mexican descent who have attended these schools, 
.,. ,~_ .•. _ r' -, 

advising them in "fir! ting that thel~annot f'urther attend 
"" • '''''- ' ," __ , _,_ 0,'_ - '"" , 

these schools whel;'fl . .ANUI:LS.axoll.stu.dmta.·.·.t.tAAd and would 

have u·to·'l'I.tten:(l ·othersono·old.········· .. , . 
THE COURT: 

MR. HOLDEN: 
, . :~:,<""d0'I'"i):~'_.'.:s.w;~ ... _"' .... :~!;<,'iV'i,"""-4-_"""~.i~_':·<·;',0,\,~~'_': " .. :" -,-

THE COURT: Did you get them? 

I have some with me. 

16 MR. HOLDEN': Well, I dldn't know that there were any 

17 such letters. 

18 THE COURT: There Is a Superintendent of Schools or a 

19 Superintendent of Instruction, baving advisory and executive 

~ authority of the elementary and grammar school facilities in 

21 the City of Santa Ana, California, is there, Mr· Holden? 

\. 22 MR. HOLDEN: Yea, there Is, your Honor. 

23 THE COURT: And that official is and bas been appointe 

24 by the Board of Education? 

2Ii MR. HOLDBN: Yes, your Honor. 

26 MR. MARCUS: May I show these to your Honor? 
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THE COURT: Yes. What do you represent those docu­

ments to be, Mr. Marcus? 

l4R. MAR COS : Well, these are letters to the parents 

of the students tha t have attended the schools where Anglo 

Saxon children have attended. requesting them to remove the 
_,' ",",.,'" ,_", ,~,.;",~,,,,,,,", - " --~~-'~i_>'-'<,;,,';.i;..;,~,~ • .j)~,,<:,,'-' "~'-''-~ ,. _ ,. -. . 

ch1ldren from that particular sch99J:. to the other sehool. 
_, ,.,_,-",; .. "c.","""<,, h ,- ,'. '-f:"'\1!:;-'*,:_,"*~'C_, ---''; . 

THE COURT: And do you represent tha t those cClllllllUnlca-

8 tions, which Mr· Holden now has and which will be marked 

9 later for identlflcation, were recelved through the malls by 

10 the person addressed In the letter? 

11 MR. MARCOS. Yes, we do, your Honor. 

12 MR. HOLIEl... I don't doubt the authentlcl ty of these 

18 letters. your HODor. They are'not slgned by the Superlntende t. 

14 however. They are slgned by Mr. Harold Yost. who Is the 

15 business ,manager. I didn't intend to interrupt there. 

16 

17 

18 

19 

20 

21 

22 

THE COURT: Have you read the letter, Mr. Holden? 

MR. HOLDEll. Yes. your Honor. I think that the authen­

tlcity of the letters would be stipulated, and we would stipu 

late that Harold Yost, who signed these letters, is'. 

•• fendant in thls actlon, and he Is the buslness manager for 
~":!f<>JifI;ft!~""C''''~_;-TVft'''~;.!"-~'ct+w"" ..... ..,,,;o,,,,, ... },,,,_~ '"''; . .,''' >/_""e....-1)~1'...-.",·:,""""('i'~,,,~,:!"'-~"',";:,.,.:,."'- ,.~'~;."'~J"-fI;.~;J>i,,..,"""<,_\<, ,', 

t~·h-e-·~S~a~nt. Ana Elementary School District. However. I would 
".;;f,;,""''''''' " ,"', . .:~,; "'_l'i,""'«i,'i'!'''''-";F'"~'ifAY_';c.'tF''+'!·_' .,~;~i<_r,"'"' .... ',' 

22 Fremont District? In other words, they were pe~ltted to 
·-",.i"~":>'-.'e·"'" _ o,_"",,,,.',,,,-_,~ ~:o-,-,;",,,,,<, >",e'-J!:V\~rl'(-!~"\l;iIi~"\i;;';~~'l"<"~",~Ii'«""'-\('~~R>"~"", 

24 go fran the zone In which they lived to another school, aatr 

25 then required to go ba ck to the school in which they liVed. 

-----------------
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THE COURT: The letters wlll speak for themselves. 

MR. HOLDEN: I thlnk not, unless you Introduce the 

fact that the Chlldren --

THE CouRT: You have asked h1lII for the fact, and I 

am golng to ask h1m now whether your statement of tha fIlct ls 

conceded by the plalntlffs. 

MR. MARCUS: To this extent, your Honor, and the alle~ 

8 tlons In the complaint, I believe, will support this posltion 

that I have taken. They have estaplM~!d certain arbltra17 

11nes whlch curve and bend -and twist to inClude onl;rthose 
'\';'·,;x·,,·-.d:\'" 

1 children of Mexican descent. There are children that are 

2 attending the school where Mexlcan children attend that have 
______ ~--j.,""""""""'¢.,;.,,..""",''''''''':'''")n-'-''' _",._"._ .. :+,~q-,,,~»~,,,,~,,,,*'\l'4,"J"¥">'~'-'«·'·' ""-"','<-' ",,-":,-,,\",~~-'!.~,q,.;;*~\;;\'iw"':~' : .. 

to go through the various 11nes where only the Amerlcan 

1 children attend. --~ 

"Only Amerl can 
, 'l,~," \< <"t)~):, ;f";'t~_,~--;,1o,:",;;->}·,'~fl';:;:~~'':''''i'iI!':~_",:,"y,~r';'-,.'i!,'.';1." ';;" .. 

THE COURT: Walt just a moment. 16 

16 chlldren attend." What do you mean b;r "Amerlcan children?" 

17 MR. MARCUS: Well, we wl11 say of Anglo Saxon descent. 

18 THE COURT: You mean chlldren other than of Mex~can 

19 11neage, do you not\' 

20 MR. MARCUS: That Is correct, your Honor, but I was 

21 ull1ng the langua ge adopted by counsel In hls answer. 

22 THE COURT: On what page\' 

23 MR. MAR GUS : Page 3. "That for the e frlclent instruc-

24 tlon of puplls from sa Id famil1es, tbe Os rden Grove 

25 Elementa17 SChool District has found It desirable to Instruct 

26 sald pupils at dlfferent locatlons than a re provided for tbe 

--- ------~-----------------
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instruction of pupils who are familiar with the English 

language and who are more advanced according to the American 

standards in personal hygiene." 

THE COURT: On that point there is an admission, is 

there not, Mr- Holden, in the answer that as tar as the 

health and the sanitation and h,-gienic qualities of the 

students are concerned, it is admitted bzthe defendants 
_'i"''''''''''''~~'''''·''~'''''·WJ"",,,.:c~,mm_~~''~·';':!''''''''''''-'''''''"''''#~'o;..'Jb"'1'<:<""",~~:>.""""~,",,§,,. ... .-

that the children who are the plaintiffs in the ease. repre-
._"_.'-___ Mif.";Jii'.,;.,...-'\~-",.5j!ii#'~~,,l.\,!1'" .. ';],!':¥4~~1;4(:; 

sented b,. their respective perentr~1~~uthorit,., meet all re-

quirements ol'b;;l~h a;~;;;lt~'t'r3'rl:" 
""'''''»'1fIt~''1f(JtDEN1A.iI to these petitioners. that is admitted. 

.' -~-,,<.~_:;i0'>':""'"":;"",~_,~,;;.~,,_ ",h',; 

I think, if I might suggest this, wewers talking about the 

Santa Ana School District. 

THE COURT: That's right. 

MR. HOLDEN: And counsel has read from the Garden 

16 Grove answer. I might at this time point out that in the 

17 Garden Grove School District, ,.ou are not in court, because 

18 those children do not live in the Garden Grovs School 

19 District. There are no petitioners here that live in the_ 

20 

21 THE COURT: Is that fact admitted' 

22 

28 THE COURT: You claim there are children here who are 

~ living within the Garden Grove School District? 

26 MR. MARCUS: That is ~orrect, your Honor. 

26 THE COURT: You mean that the,. a re here as named 

1 ______ ------------------- _ -------------
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pla Intlffs or be cause theyare In a class whIch you cla 1m Is 

the subject of thIs lItIgatIon? 

MR. MARCUS: I think, your Honor, and the complaInt 

wIll so show. that there are ChIldren In the Garden Grove 
.. ;::;.:- ~")"f"*~";;"'6-e:,"'-" . 

School DIstrIct wbo are plalntU'fs. 
·,~,-,,0."~li-k~~~,;;;;;;;!q'}. t-:;;:-- ,0-

MR. HOLDEN: We deny it in the answer. and for your 

Information --

MR. MARCUS: In Paragraph I·. your Honor. 

THE COURT: Paragraph 1 reads; "The Garden Grove 

~iementary Scbeol District, is a legally constItuted schOol 

dIstrIct In the County of Orange, State of CalifornIa. and 

WIllIam C. Noble, Robert B. Smith and Paul C. Applebur,y. are 

the duly elected. qualIfIed and actIng Board of Trustees and 

James L. Kent Is the DIstrict SuperIntendent of saId School 

DIstrIct." 

16 Where is the allegation there that any of the plain-

17 tIffs are residents withIn that dIstrIct? 

18 

19 

2Q 

MR. HOLDEN: There is another paragraph where they al­

lege that some of the petitioners resIde in Garden Grove. but 

~ School DIstrict. 

22 THE COURT: Do you know that that is or is not a fact, 

28 Mr. Marcus? 

24 MR. MARCUS: I have been advised and the InformatIon 

25 given me, your Honor, is that it is in the Garden Grove 

25 District. I think there are l!!olle here tha t resIde there. 

------------------------- --------
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THE COURT: I don't want you to discuss it with the 

witnesses. If you have prepared the case, you know what you 

can prove and you can s tate what you az:pect to prove. That 

is the purpose of a pre-trial hearing. It is not to explore, 

51 not to take up time here. 

sl the courtroom. You are not able to answer the Court's ques-

That should be taken up outside of 

7 I tion, Mr. Marcus? 

81 
9 

10 

11 

12 

18 

14 

15 

16 

MR. MARCUS: I am. 

THE COURT: What is it? 

MR. MARCUS: Your Honor appreciates that I haven't 

personally gone out and inspected the places where they 

reside, but I have be~ advised that they do reside in the 

Garden Grove District. 

THE COURT: By whom have you been so advised? 

MR. MARCUS: By Mr. Mendez. 

17 court room. You do that when you a re preparing the case. 

18 What have yoll been advised by Mr. Mendez with respect to that 

19 matter? 

20 MR. MARCUS: That they resided in the Garden Grove 

21 District. 

22 THE COURT: That who resided there? 

23 MR. MARCUS: That Mendez re81ded there. 

24 MR. HOLDElf: Mendez resides in Westminster. 

25 MR. MARCUS: He is requi red to go to the school there 

26 in Westminster. 
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THE COURT: Your position is, Mr. Marcus, is it not, 

that the pleintiff Mendez resides in a district in the County 

of Orange, a school district in the County of Orange, State 

., .' ~ " 'c'·'" ,,-, 

dren are required to attend school? 

MR. MARCUS: That's right, your Honor. 

THE COURT: 
-';"'''''''''~'';~h""''''''-..,fi~'~''h,'_'''!ti,·~"..,,,_ '" 

What are those d1stri cts? 

MR. MARCUS: There is westminster District and Garden 

Grove District. 

THE COURT: And do Mendez, his family un his children, 

reside in West.inster or in Garden Grove? 

MR. MARCUS: I have been so advised, 

in the Garden Grove District. '-...." 
I 

~""v 
THE COURT: And that the cbildren so 

16 quired to attend the district school of Westminster? 

16 

17 

18 

MR. MARCUS: Westminster, yes, sir. 

THE COURT: Are you prepared to take issue on that? 

MR. HOLDEN: That 1s not a fact, definitely is not a 

19 fact. 

20 THE COURT: That is a matter we will have to take evi-

21 dence on, undoubtedly. 

22 agree on here. 

We will try to get what you can 

23 

26 

MR. MARCUS: And there is Paragraph XII, too, your Hono , 

of the complaint, which states, "That Frank Palomino, is the 

fatber and next of friend of Arthur~nd Sally Palomino who 
live and reside in the Garden Grove Elementary School 
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District, as aroresaid and that said children, both minors. 

are subject to said rules and regulations or said Distriot 

and segresated and required to attend separate schools within 

said District all as specifically alleged herein." 

MR. HOIDEN: Look at the answer; it is denied. 

THE COURT: If it is denied and if the defendants are 

taking issue on it and relying on it, of couree, it can't be 

determined now. 

MR. HOLDEN: Well, it is denied, your Honor, and that 

is the fact. Those children, I know, happen to go the 

Westll'l1nster School District and they a re enrolled there. 

THE COURT: May I see those letters, please, and they 

will now be marked for identification. 

MR. HOLDEN: I don't understand whether counsel had 

. 16 they had been asslgned by that letter. 

17 THE COURT: You mean the chlldren referred to in these 

18 three letters? 

19 

20 

21 

22 

28 

24 

MR. HOLDEli: Yes. 
. ~~:" 

THE COURT: Which will now be marked for identification 

(Tha documents referred to were 
marked as Plalntirrs' Exhiblts 1, 
2 and 3, for Identirieation.) 

THE COURT: I 11'111 read them before we go further. 

~ These letters are each upon what purports to be and what has 

26 been s tlpulated to be the orticlal statlonery of the Santa an 



0018 

-18-1 
1 

2 

Ci ty Schools and are each d a ted October 20, 1944, and 

apparently they are fonn letters, and with the exception of 

4 

6 

6 

7 

8 

9 

10 

11 

12 

18 

14 

contain the same composition. 

Frank Garcia, 1721 West First Street, Santa Ana, California, 

reads: 

"Delr Sir: 

"At the meeting of the Board of Directors on 

Friday, October 13th, it was pointed out that certain 

children at the present time attending Franklin s~h~~f'lY "'" 
""~",,*"'.~""¢I,~"_~' ,- ~". -".- ~"<-""-.-~,,. ,_,""<""_""':"'''''~''c.:"~,,,);o,,,,,-~,, '" ,0.J-"" h""_'~" >,-,;,~,!";>",,, - "~,, -.- . ~o ,. _. " ,,'.-,', '" 

live in the Fremont School District and have been given 

special pennission to attend Franklin. 

"Dissatisfaction arises With other parents whose 

children are not granted the sallie privilege. We were 

16 instructed by the Board of Education to issue notice 

16 thet your children, Frank and Socorro, now attending 

17 Franklin School, would be pennitted to complete this 

18 year there, but that beginning September, 1945 the 

19 permit will be withdrawn and they will be required to 

20 attend the school serving the district in which you liv 

21 at that time. 

22 Harold Yost, Secretary 

22 BOARD OF EDUCATION OF THE 

24 CITY OF SANTA ANA." 

M Each of the other letters, one addressed to Mrs. ~Abel 

M Mendez and another to Mr. Salvador Sanchez, are in the same 
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26 

19

composition with the exception of the children indicated and

the school referred to, respectively.

MR. MARCUS: Your Honor, with respect to that matter,

possibly counsel and I could stipulate that the Franklin

School is a school that is attended exclusively by children

of Anglo Saxon descent and the Fremont School is one that is

attended exclusively by children of Mexican descent.

THE COURT: The Court wouldn't concur in that. I don't

know anything about the antecedents or ethnic or anthro-

pological features of the children, but I wouldn't concur

in the Anglo Saxon feature. Undoubtedly, there are Celtic

children there.

MR. HOLDEN: In that connection, we couldn't stipulate

on that. I have some statistics here, and if the Court would

like to have a copy --

THE COURT: Yea, I would.

MR. HOLDEN: This is Santa Ana (handing document to

Court).

THE COURT: That is right. This designation seems to

be more appropriate to an accurate classification of ante-

cedents than Anglo Saxon. That term hasn't much significance

This form, which will be marked also for identification, is

headed a certificate, and reads thus:

"I, Frank A. Henderson, Superintendent of the

Santa Ana School District, do hereby certify that the

Santa Ana School District operates and maintains    
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composition with the exception of the children indicated and 

the school referred to, respectively. 

MR. MARCUS: Your Honor, wi tb respect to tbl t IllS. tter, 

possibly counsel and I could stipulate that the Franklin 

School is a scbool that is attended exclusively by children 

of Anglo Saxon descent and tbe Fremont School :l.s one tha t is 

attended exclusively by children of Mexican descent. 

THE COURT: The Court wouldn't concur in that. I don't 

9 know anything about the antecedents or ethnic or antbro-

10 pological features of tbe children, but I wouldn't concur 

11 in the Anglo Saxon feature. Undoubtedly, tbere are Celtic 

12 children there. 

18 MR. HOLDEN: In that connection, we couldn't stipuh te 

14[ on that. I have some statistics here, and if the Court would 

15 like to have a copy --

16 THE COURT: Yes, I would. 

17 MR. HOLDEN: Tbis is Santa Ana (handing document to 

18 Court). 

19 THE COURT: That is right. This designation seems to 

20 be more appropriate to an accurate classification of ante-

21 cedents than Anglo Saxon. That term hasn't much significance 

22 This form, wbich will be marked also for identificati on, is 

22 headed a certificate, and reads thus: 

24 "I, Frank A. Henderson, Superintendent of the 

22 Santa Ana School District, do bereby certift that tbe 

22 Santa Ana School District operates and maintains 



poo20 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

18 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I 

l 

I 20 

fourteen (14) elementary schools which fUrnish in-

struction to pupils between the first and sixth grades 
J ll'frN.-n;\~'·~~M..:.tt:$;WlI~{if~~ ., 

inclusive; 

"THAT I have examined the records of each of said 

schools and said records show the attendance at each 

of said schools, as between English speaking pupils 
-",' . ',-,- "";';-·':Q"'}\""",,'>r.?""<>"':-1;,;;"; ,'",", ~.-'"" __ """" __ "';>""' __ c 

and pupil~ ,oL_l!~,~; .. 9~nfi!:,~scent. or, Spani.l1, speaking 

pupils to be as follOWS:" 
~"""'9.,..".~\~",,{"V',,,,-;,_,,,,,~~,,-~,;.r,,,'P!~~'-:;"· ':' 

Then there is the name of the school, and listed under 

that are the respective names of these fourteen schools; 

total of pupils, and listed under that are the estimates of 

the number of pupils; English speaking pupils, and the same 

with respect to that item; Spanish speaking pupils, and the 

same with respect to that. 

"Enrollment figures are a s of March 22, 1945. 

Dated, this 11th day of June, 1945. Prank A. Henderso .R 

I observe in this certificate the following statement: 

"That I have examined the recorda of each of said 

schools and said records show the attendance at each 

of said schools, as between EngliSh speaking pupils 

and pupils of Mexican descent or Spanish speaking 

pupils to be a s follows:" 

Are the defendants able to concede thatpupils in those 

schools have been allocated to the respective schools because 

of Mexican descent and only Mexican descent? 

MIt. HOLDEN: On tha t, we wouldn't be able to do the t • 

---------------------------------------



0021 1 They have zoned the districts and it happens that they have 
_____ -""""--,-""'''-~.,..}i""'.''''''--'~.".'' 

2 drawn lines so tha t the lines include mostly Mexican people, 
- ',~/~ ·"-""'~-'-..!"' __ ','i_.-,_ ,:~>" 

3 and they permit only the people livIng within that zone to 

4 attend those schools. In some of those zones, there are 

51 English speaking pupils, very few, and they a re permitted to 

6 go to another school out of the district. 

7 THE COURT: Arethe children of Mexican descent, regard-

8 less of their linguistic qualifications, permitted to attend 

9 the same school as the English speaking children are pennitte 

10 to attend? 

11 MR. HOLDEN: Not unless they live in the zone wbere 

12 they admit English speaking pupils. 

18 

14 

16 

16 

17 

18 

19 

20 

21 

THE COURT: In other words, then, there is a definite 

line of demarcation officially set up by the school authori­

ties in the Santa Ana SChool District, that prescribes as one 

of its limitations that children of Mexican descent, ~.,m~o 

less of their linguistic qualifications, are not permitted to 
'"''','-''",",1<>',,;,ao'··,,I-'' - -. """'--~:"'~'''''',-;0!:~ ;-<':-;F ;'-""':>'~-'~~~"l;,!;;-"'i':'>""'~? " .. _,0<' 

attend the same school as theOchildren wbo live within that 

district attend? 

MR. HOLDEN: Unless th~ live in a district that is com 

posed of English speaking pupils. 
22 THE COURT: That doesn't answer the Court's questio~. 

~ Will you read it, Mr. Reporter, please? 
24 

26 

(Record read.) 

MR. HOLIEN: No, your Honor, I wouldn't say that. The 

situation in Santa Ana is that the town is divided into 14 

-------~----_OOOO_-----
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22 

districts and the a rea to "be .served by each school is pre­

scribed by the Board of Education. The Mexicans who live 

3 I within that boundary go to the school that is serring that 

It happ,ns that the Mexican people live in a certain area. 
""il';- ," 

part of th.; town. that is, to alarge;'t';~t, 8~d they<~'vii 
......... _~".,."'''.''n.,,;''1;,J.["'''''",'''_,-' ,.~ . . . .: ¥"~"'V' D:;-';'~i,"ii;'i"/- ' ',' .'- ,>, --,' '-'.' -, '};' "- - -'- _'_""_">"tt_-'''':t,,''~<'''f'~''i'''"{~" ,~ 

6 zoned tha t in a certaln way. 
-"h .• ,g Me' 'it_'~ 'IJ"Y" ~lm~~J;.,:,' --<'·-./-d}::,. 

For example, the Fremont School 

7 is in an a rea where the Mexican people live, so they have 

8 zoned it as ~ school to which the Mexican people or students 

9 in that area should attend that school. So the attendance in 

10 that school is practically 100 per cent Mexican because the 

11 inhabitants of the area that has been zoned for that school 

12 are approximately 100 per cent Mexican. Now, I will stipu-

13 late to tJ:l1a: That in that district there are probably 
, ,_'. • ___ ";H_"' ,-", .. ,-, '. " ,._.,;., .•. , .. .'.,--" 

:';'""">'''~;'>' Ch-::A~,";"" :,c'-' ,-"y,,~-;'-", "~,~",,,- ,-,.,-".;- -, . ' " 

10 pupIls who are not of the Mexican descent. 14 between 5 and 
, ,>., .';""~,,,.- • 

1. but are. we will say, English speaking pupils, and they are 
,',,;-":. ·-~:~::~:;.:;·i~t,:-i,./"-,, 

'):: : - - Z·",~;'d,fl'i'i[·"""'O"-~·~;'');!,'i:tAA;;''';>'''~0 ~ ~'''':'';;:(>':'''"':--''~l''_'-''''Y'-

16 permitted to go to aPQ~~:rschool o~tsj,dEt of that district. 
, ',',_ "'.:',' .,-~,_-.,,",-,,-,- :CO,,,_. __ , ~ 

17 In.~,:!,~:~!:~!!,~",,~2A~':!~~£":~"~!~"~:::w~~w'~cN,~,n",i"'9dJM>+l"ls 
attend the Fremont School. 
-,;,~~~.'~i&&:v,\il(j;·~~<~?~:tf' ," ':;:x.t",al¢~'i;';"'-'; 

THE COURT: ''mrfore we 1 eave tha t. let I stake it up 

18 

19 

20 further. Is it conceded that with respect to what you tenn 

21 

22 

23 

24 

26 

the practically 100 per cent of the school attendance of the 

Fremont School, regardless of the linguistic qualifications 

of those pupils. if they are of Mexican ancestry or descelilt, 
_"""",._,;,,,,,<,,,~~~,~,,,,,",,"--,,,,~, .. ,-,,.,C'"'-"- ~;'~"'t'"'<;.2'" :_~'- ~_"""/"",,, .--,' -', :- -. -,.' .. < -", .. , .. 

they cannot be permitted to exerciSe tlie same choice that the 

Englis ~ .. ~,P!~,A1!~ll' IU!§ .•. pe~ttea.w,JiQ'm~!!1:'c1s e? 

MR. HOLDEN: I think there are some exceptions • I 

. _-------_._._---_._-_ .. _-----_. ---
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wou1dn It say that those all would be denied that right. 
-_".r-o","-'''''''''''''''''''-- ,.,.",.., .. "'~" "-. -; - ,". 

THE COURT: You are not able to anawer that? 

MR. HOrDEN: I 811! not ab 1e to 88y all of them. 

THE COURT: Then that would be probably explored? 

MR. HOLDEN: Probably, yes. 

23 

THE COURT: It seems to me tba t if we choose a school, 

the Fremont School seems to be a typical school, to save 

the t:!me of the Court and economize the litigation as far as 

it can practicably and Justly be done, that that school, 

having perhaps the largest pupil population, would be typica 

of the legal questions tha t are 1nvolved,according to this 

exhibit. What is the number of that, Mr. Cross' 

THE CLERK: No.4. 

(The document referred to was 
marked as Plaintiffs' Exhibit 4, 
for 1dentit·1cat1on.) . 

THE COURT: According to Exhibit 4 for identification, 

the Fremon School had on the date specified, March 22, 1945, 

325 pupilS, ani under the heading "English Speaking Pupils" 

there is "0", and under the head1ng of "Spanish Speaking 

Pupil sft , n 325 ~ Counse 1 for the d .rendants states he is not 

able to represent to the Court that that 1s precisely 

accurate. 

MR. HOLDEN: As for .ttendance, your Honor, that 1s 

accurate. The question that I couldn't answer the Court on 

is this: That 1f some of those 325 whe:> were advanced in 

English wanted to go to the Wilson School, let us say, I am 
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not sure whether they would be permi tted to go there or net. 
- .- <~-~';"-" 

tiffs and amicus curaie, that the Fre.ent School would be a 

typical ,classical school from which the quest10n of d1s-
) 

crimination could be measured in this action as far as the 

Santa Ana City Schools are concerned? 

MR. MARCUS: Your Honor, if I might suggest that the 

three schools in that distr1ct be taken, because there are 

other schools and possibly it m1ght be of assistance to the 

Court to take, for 1nstance, the Wilson School where the 

total number of pupils 1s 259 and the English speaking pupil 

are 259 and the Spanish speaking pupils none. 

THE COURT: That would be exactly the converse of the 

other school. 

MR. MARCUS: That's right. 

THE COURT: According to the table. 

MR. MARCUS: That wouldbe correct, your Honor. I 

would l1ke to make 1nqu1ry of counsel, and 1t may possibly b 

of assistance to the Court in determining the matter, what h 

means by Span1sh speak1~g pup1ls. Does that mean that they 
, ,--:.,,' ' 

only speak Spanish or that they speak both Spanish and 

English? 

MR. HOlDEN: Of course, 1t lIIeans as alleged in the 

answer, that they are not eff1cient in English; in other 

words, there is a handicap due to language and that this 

represents those pupils who are handicapped by a language 

------------------------
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deficiency. Of course, you can't get out of the first grade

in any school unless you can speak some English, and as you

progress up to the sixth grade, you certainly couldn't get

through without speaking English.

THE COURT: Are there set up in these schools -- the

Court is speaking of matters of judicial knowledge now --

what are considered to be retarded pupils who are kept in the

same school but who are allocated to certain teachers and

certain facilities in that school house?

MR. HOLDEN: I think that they have abandoned that prac

tice because it didn't work out satisfactorily. They used

to have subnormal classes, but there are very few, if any of

them,141A-,

THE COURT: Has the School Department of the City of

Santa Ana set up facilities in the way of physical structures,

buildings, and equipment, into which all retarded or so-calle•

backward pupils go regardless of their lineage?

MR. HOLDEN: No, they have not, your Honor.

THE COURT: I think, then, in the trial we will, if it

reached that point, take those two schools in the City of

Santa Ana and they will be typical schools, the Fremont

School and the Wilson School, and they will be illustrative

of the general course and practice pursued by the school

authorities in the City of Santa Ana.

MR. HOLDEN: Could we include the Delhi, too? That is

another Spanish speaking school. I don't believe it would             
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deficiency • Of course, you can't get out of the first grade \ 

in any school unless you can speak some English, and as you 

progress up to the sixth grade, you certainly couldn't get 

through without speaking English. 

THE COURT: Are there set up in these schools -- the 

6 Court is speaking of matters of judicial knowledge now 

7 what are considered to be retarded pupils who are kept in the 

8 same school but who are allocated to certain teachers and 

9 certain facilities in that school house! 

10 MR. HOIDEN: I think tblt they have abandoned that prac 

11 tice because it didn't work out satisfactorily. Tl:J.!ll used 

12 to have subnormal classes. but there are very few. if any of 

14 THE COURT: Has the School Department of the City of 

16 Santa Ana set up f'acilities in the way of physical structures, 

16 buildings, and equipment, into which all retarded or so-calle 

17 backward pupils go regardless of their lineage! 

18 MR. HOLDEN: No, they have not, your Honor. 

19 THE COURT: I think, then, in the· trial we will, if it 

~ reaches that point, take those two schools in the City of 
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Santa Ana and they will be typioal schools, the Fremont 

Sohool and the Wilson School, and they will be illustrative 

of the general oourse and practioe pursued by the school 

autborities in the City of Santa Ana. 

MR. HOIDEN: Could we include the Delhi, too? That is 

another Spanish speaking school. I don't believe it would 

-- ---------- --- --
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require much time, your Honor, for each school, because I

believe the Fremont is typical, but I would like to also go

into the Delhi.

THE COURT: I see no objection.

MR. HOLDEN: It is practically the same set-up there.

THE COURT:	 Do you want to take any other school

representing the converse of the principle involved in the

exploration of these schools?

MR. MARCUS:	 I am in this situation. I don't know what

the defendants mean by Spanish speaking pupils. There may b

some pupils not of Mexican descent that have been listed

under Spanish speaking pupils here. There are many nationali-

ties that speak English.

THE COURT: I think the Court should at this time and

can at this time announce the principle of law with respect

to segregation, without determining ultiMately what is the

valid classification of school facilities in a public school

system: That if children are segregated solely tad exclusive

ly because of their ancestry or lineage, that it is an un-

lawful discriminatory act onthe,part of the schooreithati-

ties. Further than that we will not go at this time. That

will be the principle that will govern that phase of the case

as far as the Court is concerned, unless at the trial some

reliable authority, legal authority, of more than persuasive

effect is presented by one or the other sides of the case.

Now, let's take up the rural districts. Is it coneede               
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require much time, your Honor, for each school, because I 

believe the Fremont is typical, but I would like to also go 

into the Delhi. 

THE COURT: I see no objection. 

MR. HOLDEN: It is practically the same set-up there. 

THE BOO"RT: Do you want to take any other school 

representing the converse of the principle involved in the 

exploration of these schools? 

MR. MARCUS: I am in this situation. I don't know what 

the defendants mean by Spanish speaking pupils. There may b 

some pupils not of Mexican descent that have been listed 

under Spanish speaking pupils here. There are many nationali­

ties that speak English. 

THE COURT: I think the Court should at this time and 

can at this time announce the principle of law with respect 

to segregation, without determining ultimately what is the 

valid classification of school facilities in a public school 

system: That if children are segregated solely aQd exclusive 

ties. Further than that we will not go at this time. That 
22 '·",,;.":'t/-o' ~o/~V",;>,",d;~j;;~ .' .. , __ r~'t.-~"""-\'7!lJ'-"',I:'"<'. ~ > i

cr
,,- '_.' - ---''''-~:~':-~'_'<''-'- ;-/. ,,/,0.' " '-';""";~"'«.;I~""ti"Jf,!'t!,;W"'.:l<;'-.<';1':·{'1\:"~"-""">'-"--"~o"" ___ • 

will be the principle that will govern that phase of the case 
28 

24 

25 

26 

as far as the Court is concerned, unless at the trial some 

reliable authority, legal authority, of more than persuasive 

effect is presented by one or the other sides of the CBse. 

Xow, let's take up the rural districts. Is it concede 

1 _______ ""' ___________ , ____________ , ___ ' 
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Mr. Holden, that the composition, management, direction and 
1 

2 

8 

4 

control of the various schools is the same? I know the rura 1 
d1stricts in the County of Orange, State of California, are \ 

analogous on the same basis, that there is no difference. 

5 MR. HOLDEN: The only difference is -- yes, it is 
;;"0 I' '~~,*,""'~;~'_~iJ\iIiiiol;.:.~~", 

6 governed by a Board. Each district is governed by a separate 
_,_~~.;,<I'9Jo>0!J\!':""'~''''''-''-"'''';'''''\'('''~~ I' ; :'w""$I'!'I'~\ 

7 Board of Trustees, and in the districts outside of Santa Ana, 

s they II re known a s the Board of Trustees, and there are three 

9 members, and they govern only the elementary schools. 

10 THE COURT: Are you able to state the position of the 

11 school districts with respect to claSSification of pupils 

12 concerning their ancestry, l-ineage, and lingual characteris-

18 tics and qua lifica tions? If that isn't clear, I will clari 

14 it. 

16 MR. HOLDEN: Are we taking up, we will say, the Garden 

16 Grove School District? In the Garden Grove School District, 

I 

17 the Board did pass aresol·~tu:-;t:-:i:-:o::n:--"----"""---"'''''''''''-·-'''''-''''''' -"­
<t,;;',m't$i~~~~~~~$~;l_T ?k;.. 

18 THE COURT: I will ask the Clerk to mark that first. 

19 MR. HOLDEN: Tbi. minute memorandum was adopted by 

20 the Garden Grove School District. At this pre-trial hearing, 

21 I am not waiving any of my objections to the jurisdiction of 

7 ~ the court, you understand. 

~ THE COURT: No, no, of course not. 

U MR. HOLDEN: You see, I am relying quite strongly on 

~ the question of the jurisdiction of tbis court. 

20 THE COURT: You have the jurisdictional queetion at all 
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stages of the case insofar as the power of the court to pro-

ceed in the case is concerned, but any other phase of the 

jur1sdictional question, of course 

MR. HOLDEN: I am not waiving the object10n to the 

Garden Grove. I contend that they don't have any petitioner 
~ '-,"'>:, ;:'_:{~:_1";-"I{i~';:'~f;;;~_?~Y~"\'0'"; :,·;c'i_, :;". 'f.-"J;'_ -",,-,. 

here Pla1nt~!f .:~.~e .. /~~~.~",~.tstM~~",.,. --

THE COURT: That is undoubtedly a question for ultimate 

decision, which is not dependent upon the factual questions 

which the Court 1s now propounding to you. By jurisdiction, 

I want it clearly understood what the Court means, and that 

is the only reserYation that the Court is making at this tim 

on that question of jurisdiction. That is the only open 

question of jurisdiction,and the one that will remain open 

until the case is closed and decided, will be the power of 

this court to proceed in this case. 

MR. HOLDEN: Yes, your Honor. 

THE COURT: That is understood? 

MR. HOLDEN: That is the point I am raising very 

definitely. 

THE COURT: You understand the court's limitation, do 

you, on the question of jurisdiction, Mr. Holden? 

MR. BOLDEN: Yes. 

THE COURT: And do you understand that, Mr. Marcus? 

MR. JlARct5: Yes. 

THE COURT: And the amicus curaie? 

MR. TIETZ: I think so. 

1 __ - ------------------------.---.-... - ..•. -.-----
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THE COURT: You are all then to be bound by that rule, 

and I want you to understand what 1t is now. If there is an~ 
d1ssent from it, state it. You may proceed. Is this repre­

sented to be an authent1c document? 

MR. HOLDEN: That 1s supposed to be a certif1ed copy, 

but it doesn't look like it, does it? It was signed by two 

members of the Board of Trustees and it is a correct copy, I 

know. 

THE COURT: Do you agree that it is a correct ~ .. or1al 

or orfic1al action of the Board of Trustees. of the (]arden 

Grove Elementary School District, Mr. Marcus? 

loIR. MARCllS: The language itself 1s rather misleading, 

18 your Honor, so far as the actual memorial or the writing 1s 

14 concerned. we do know, as a matter of faet, that there is 
"~~'-"~ ,,... '.""<:':"''':''~'C'';';;c<''<i4<~';":M<\<:'', "'.- 1"-;"'" :'~" . 

15 eomplete and absolute segregat10n in that distr1et. 

16 
". - ' .. --_' ,'~¢m~)~ -',' -;"'-'",," ; ~ .. -.'>:"')"'-";r-'/-"':-'" 'i~"'"" .•. ~,-;J;'~;-""',-''i~';f~''·'''''''\ff'.c, . 

THE COUR: 81."1, '1:ns not asking you about that. But 

17 do you agree that the paper wblcb counsel has produced, which 

18 will be marked for identificetion in this record, is an ac-

19 curete memorial of tbe Garden Grove Elementary School 

~ District as it appears to be recorded upon this document? 

21 MR. MARCUS: If counsel so represents to the Court, I 

~ am will1ng to accept his representation that it is a correct 

23 memorial. 

U MR. HOLDEN: I have seen a correct certified copy. I 

~ haven't looked at the m1nutes, but I would say that there 

~ 1sn't any quest10n but what this 1s a correet representat10n 
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of the minutes. 

tion. 

THE COURT: The athibit will be marked for identifica-

THE CLERK: That should be defendants~ your Honor? 

THE COURT: Yes. 

THE CLERK: That w11l be Defendants' Exhibit A for 

identificat ion. 

)ffi. HOLDEN: Your Honor, these are the documents that 

you requested. 

THE COURT: Yes, but you produced them. 

MR. HOLDEN: At your request. 

THE COURT: You produced them. 

MR. HOLDEN: But I am not putting them in. 

THE COURT: They a re produced at the direction of the 

Court. 

MR. HOLDEN: I am not putting them in as part of the 

17 def'endants' case. 

18 THE COURT: Malic them for identification generally then. 

19 

20 

21 

(The documenu. ref'erred to 1t'8re 
marked as Def'endants' Exhibit A, 
for identification.) 

MR. HOLDEN: The Court requested that we bring in any 

~ memorials that might be there. Personally, I wouldn't intro-

28 duce this in evidence, because I don'tt~,~t",~.lpe''''tiIe 

24 defendants' case in any way, but that lli .. thl' only one in 

26 response '''lo your direct\1on as to the memorials, tha t is the 

~ only one the Garden Grove District has. 
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THE COURT: 1 will read it generally into the record 

at the pre-trial hearing. It is on the special :Ie tter-head 

of the Garden Grove Elementary School District, James L. 

Kent, District Superintendent, Garden Grove, California. 

"Excerpt of minutes of Board of Trustees meeting 

held Sept. 13, '44. 

"Some proble!lc!!".,,~~Jl.t~,~jllt.ed rega rding the a t-
,"' -~-"~'"""'iI--'-".N-""->"'_"-"~'''--{ , 

tendance of Mexican pupils in .~ school. After some 
~»"1I!'''~~'''''./:i;7'''''''~;':''!''<1:~~i+'~~i~",~&ti5'''''''' '·?"'i;~i~'_"_""-

discussion a motion was made by- Mr. Appleberry am 

seconded by- Mr. Smith that a policy- be adopted whereby-

there be no segre~tion of pupils on a racial basis, 

but that non-English speaking pupils, so far as prac-

tical, should attend schools where the,. can be given 

special instruction, that is not necessary for English 

speakIng pupils, and that due regard be gIven to the 

proximity- of the pupils' residence to the nearest 

school. Motion carried." 

Then at the bottom there is "Members, Board of Trustees' 

"W1111am NobJe and 
"Paul Appleberry." 

Ma,. I inquire, Mr. Holden, whether the Garden Grove 

Elementary- School District has three members of tbe Board of 

Trustees or only- two? 

MR. HOLDEN: Yes, they- have, your Honor, and in tbis 

particular case the one member is back in Montana, so be 

wasn't there. 

THE COURT: Did y-au want to say something, Mr. Marcus? 

---------
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MR. MARCUS: I thought counsel and I could stipulate 

in the lIII tter of the school in tha t district that has been 

established for, as he calls them, non-English speaking 

pupils. I am reading from this resolution. That school 111 

calle d the Hoover School, is it? 

MR. HOLDEN: Yes. 

MR. MARCUS: Do you have any records of that? 

MR. HOLIEN: We have the same information. 

MR. MARCUS: And the t in the Hoover School that only 

10 ersons of Mexican or Spanish descent are in attendance, that 
~::~i ... -

11 hey a re not permitted, regardless of where they reside, to 
- ~-- '"". 

18 MR. HOLDEN: That is stipulated, that the Hoover School 

14 is exclusively Mexican. 
~~-""~'M:~.;;fM,oi"'_{;_/>' 

16 THE COURT: Is there any agreement as to whether w1thin 

16 the li.lts of that school district there are other pupils of 

17 the same school age as the so-called Mexican children who are 

18 not required to attend the same school as the Mexican chil-

19 dren? 

20 

21 

22 

28 

24 

26 

MR. HOLDEN: It is so stipulated. 

MR. MARCUS: And that they go to a different school, a 

school maintained for Anglo Saxons? 

1_-

THE COURT: No, not that. 

MR. HOIDEN: They go to a school that --

THE COURT: I certainly object to that Anglo Saxon term 

MR. HOLDEN: They go to a school where people other 
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~en of ~ex.icande .. ~,~e~~o. In other words, there a re two 

other schools to the fifth grade. May I Ie t the Court have 

this, and we would proceed like we did With Santa Ana, and 

4 maybe that wou,ld be better. 

5[ THE COURT: These certificates probablyare very illus-

61 trative of the numerical situation, Mr. Marcus, allid counsel 

7! for the defendants doesn't desire to offer them as part of 

81 his CBse. Do you have any reason to suspect or believe that 
i 

9 they are not a ccurate? You should prepa re proper memorials 

10 yourself; otherwise, offer these in evidence. 

11 

12 

18 

14 

MR. MARCUS: They are not accurate to this extent, 

your Honor, when they recite the fact that there are Spanish 

speaking pup1ls, it would leave the inference with the Court, 

1nsofar as the stipUlat10n 1s concerned, that these.,pul(iH. " 

16 onl~w s.~ea~w ~p'a!~,II11Il" As a DIll tter of fact, we are prepared to 

16 sbow toot they speak English and spoke Eng11sh prior to at-

17 tending school, and that the only discrim1nation pract1ced 

18 1s for thefact that, not because of any lingust1c qua11fiea-

19 tions, but because they ere of Spanieh descent. 

20 THE COURT: The Court has already 1nd1cated 1ts views 

21 on that, if you can establish that. 

22 MR. MARCUS: Because of the peculiar wording of this 

~ certificate, we are not willing to accept it on the basis 

24 that they have offered. 

26 MR. HOIDEN: I think what we are trying to do, as the 

26 Court has pointed out and I agree, is to s1mplify a difficult 

L_~ ____ ~ ________ ~ ____________ ~~ ______________________ ~_ 
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situ~tion here. Don't we mean that it is people of Mexican 

descent who speak Spanish at home and in the communities 

3 where they reside? That is what the answer sets forth, and 

4 that they are not efficient in English speaking? 

5 MR. MARCUS: I can't agree with the fact that 

6 MR. HOLDEN: Well, that is what 

7 THE COURT: One at a time, please. 

8 MR. MARCUS: that a child three or four years of age 

9 is not proficient in the English language. I am willing to 

10 say this, however, tha t they have the same proficiency with 

11 respect to speaking the English language as, we will say --

12 what was the word your Honor suggested? I don't want to use 

18 the word Anglo Saxon. 

14 THE COURT: English speald.ng people. 

15 MR. MARCUS: You see, I run into that difficulty again, 

16 your Honor, because these children do speak English. 

17 THE COURT: That would be a question of degree, that's 

18 all, not of kind. We are trying to classify them so as to 

19 accurately designate the various classifications, and not for 

20 any other purpose. A person lIl8y be of Spanish descent or 

~ origin, ancestr.r, and yet speak English perfectly as far 8S 

22 gr&mIIl8tic8l expression is concerned and as far as knowledge 

23 of the language is concerned, but yet they do have an accent. 

24 That is true in the United States. Native Americans reveal 

25 that. Those who 8 re natives of one section of the country 

25 have certain peculial'ities of speech and accent and inflectio 
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and pronunciation and idioms. that are not true of three 

born in another section of the United States. Yet they are 

born of English speaking parents and that bas been their 

lineage for generations. So thst that, I think, would not 

be a proper method of classifying the children that are 

involved in the question at issue before the Court. 

MR. HOLDEN: Might we stipulate tbat wbat this means 

is the people we are talking about in the answer to the com-

9 plaint? Redesignates them as Mexicans and of Mexican 

10 descent. We are all talking about the same people. 

11 THE COURT: That's right; trying to, anyway. 

12 MR. HOLDEN: That's right. I can stipulate to this. 
...... 11 J 

. l!i~t~ 

18 that there ,ar:"e'~i ;~:~l:ll:JaS.2~eoP1e that do talk 
~;£;" 

14 Spanish in the Hoover School. 

15 THE'1"_';:'tlI"'Jl~:'''';ia1'';'trr;;''~efer to the matter in 

16 Paragraph VIII of the complaint on line 21: "Tba t all 

17 children or persons of Mexican or Latin descent or extraction 

18 though citizens of the United States of America, shall be, 

19 have been and are now excluded from a ttending, USing, enjoy­

~ ing and receiving the benefits of the education, health and 

~ recreation facilities of certain schools within their respec­

~ tive districts and systems but that said children are now 

28 and have been segregated and required to and must attend and. 

U use certain schools in said districts and systems. reserved 

~ for and attended solely and exclusively by children and 

00 persons of Mexican and latin descent. while such other 

.-----~-------. 
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1 schools are maintained, attended and used exclusively by and 

2 for persons and children purportedly known as White or Anglo 

8 Saxon children." 

4 That is not a very accurate designation of any type of 

5 children. 

6 MR. MARCUS: Might I suggest this to your Honor? The 

7 Superintendent of this particular school district -- I think 

8 counsel is acquainted with this document, this is a photo-

9 static copy of it, has compiled and prepared what he has 

10 denominated a theory of dealing with this very subject. His 

11 

12 

18 

14 

15 

16 

17 

18 

name is Kent and he is a defendant in this a ction, being the 

superintendent of the school district of the Garden Grove 

Elementary Schools. He has propounded a theory which we will 

show from his own writings, and we are going to offer this 

as an exhibit, contending that the segregation should be 

absolute and complete, and that he has so practiced and has 

so continued to practice the absolute segregation of Mexicans 

and he 'has prepared this thesis, which I am going to offer 

19 the Court, giving the views and the opinions and the practice 

~ which is now in existence in this particular school district. 

21 

22 

THE COURT: What is the name of the purported author? 

MR. MARCUS: James L. Kent, the Super1ntendent, I 

28 believe. 

MR. HOLDEN: Yes, he is the Superintendent of the Garde 

26 Grove District, but if you will point out in there where he 

26 
says anything about the Garden Grove School, I will submit it 

---_._--------------_._--
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MR. MARCUS: He doesn't say the Garden Grove District. 

I say his views and his opinions and his purported practice 

as set up in this matter of segre~tion have been propounded 

by him in writing as a memorial and that he has fOllowed and 

practiced that matter of segre~tion in this particular dis-
I 

6 I trict. 

7 THE COURT: That is the same James L. Kent that is on 

81 this letteI'-head which is marked for identification as the 

District Superintendent of the Garden Grove Elementary School 9 

10 
Dtstl'ict? 

11 MR. HOIDEN: That is correct. 

12 TIiE COURT: Mark this for identification. 

18 MR. HOLDEN: But on that point, let's don't get ahead 

14 of ourselves. I object to the introduction of this. We 

16 might even introduce it, aa Car as that goes, at the trial, 

16 but this is a thesis that this young man wrote to get his 

17 master's degree prior to the time he was associated with the 

18 Garden Grove School District at all, and it doesn't purport 

19 to give his opinions. It is just a study that he made of the 

~ segre~tion question. 

21 THE COURT: ·Of course, the Court has no means of know-

22 ing what he has written because it hasn't read the writing. 

22 Is it contended that at the time this exhibit for identifica-

u tion -- what is the number, please, Mr. Clerk? 

26 THE CLERK: That will be 5 for identification, your 

26 Honor. 
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(The document referred to was
marked as Plaintiffs' Exhibit 5,
for identification.)    

THE COURT: Is it contended that at the time

Plaintiffs' Exhibit 5 for identification was prepared, James

L. Kent was a school official of the Garden Grove School

District of Orange County?

MR. MARCUS: I don't believe he was at that particular

time, your lionor,-ThinaTrOPTarririiiow that he has practice

since what he has written and is now practicing what this

book purports to show. I might state, too, that these are

not his compilations or statistics. These are statistics

that are taken from other sources. But his opinions are set

forth in this book, suggesting, and we will say evaluating

the advantages of segregation.

THE COURT: The exhibit will be marked for identifica-

tion. The Court will read it between now and the time of

trial and at the time of trial, if it is offered in evidence,

the Court will rule on it definitely at that time.

MR. HOLDEN: We will probably have plenty of evidence

on the same line at the time of trial, if we get that far.

THE COURT: Have we finished exploring the features of

the school district just mentioned, the Garden Grove?

MR. MARCUS: I don't think we have, your Honor, Will

counsel be willing to stipulate with me that the pupils in

this particular Garden Grove District are segregated, and

that the Spanish speaking pupils are required to attend                 
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(The document referred to was 
marked as Plaintiffs' Exhibit 5, 
for identification.) 

THE COURT: Is it contended that at the time 

4 Plaintiffs' Exhibit 5 for identification was prepared, James 

5 L. Kent was a school official of the Garden Grove School 

6 District of Orange County? 

7 

8 

9 

MR. MARCUS: I don't believe he was at that particular 

time, your Hono';:- but 'WEtp'ropcl!rr~'1)~sl1o;~tb;;th7h;s'-pra'~tlce 
since what he has written and is now practicing what this 

10 book purports to show. I migbt state, too, that tbese are 

11 not his compilations or statistics. These are statistics 

12 that are taken from other sources. But bis opinions are set 

18 forth in this book, suggesting, and we will say evaluating 

14 tbe advantages of segregation. 
I 

16 I THE COURT: Tbe exhibit will be marked for identifica-

16 tion. Tbe Court will read it between now and the time of 

17 trial and at the time of trial, if it is offered in evidence, 

18 the Court '1'111 ru le on it definit ely a t too t time. 

19 MR. HOLDEN: We 1'1111 probably have plenty of evidence 

20 on tbe same line at tbe time of trial, if we get toot far. 

21 TEE COURT: Have we finished exploring the features of 

~ tbe scbool district just mentioned, tbe Garden Grove? 

23 

24 

26 

MR. MARCUS: I don't think we have, your Honor, Will 

counsel be willing to stipulate with me that the pupils in 

tbis particular Garden Grove District are segregated, and 

tbat tbe Spanisb speaking pupils are required to attend 
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certa1n schools 1n that d1str1ct at whicb no other students 

attend'l 

MR. HOIDEN: I will stipulate that 292 Span1sh speaking 
~_~"""~_~"'~_""""""'''''''_:!''-''''"""l'''"'''' 

pupils are required to attend tbe Hoover School and that no 

otber students are required to attend that scbool. 
~;$YH"""":~-"'.' ,,:"co,,'-/: -'.',-,,,<,.,,, ".,'< '- ·;,\-'i_~·{"11~>)\'i$_~1;;'0,:V/.' "J 

MR. MARCUS: And the Bolsa Scbool and the Lincoln 

School? 

MR. HOLIlElh '!hey are En§.~~~e.,,~l'.I!~}.4».g. 
','n~'<~~l.-"'fJ<,-0;;<!·fl"t",'I. ,~,; . - , 

THE COURT: What was tbat you are speaking of? 

MR. HOLDEN: At tbe Bolsa School. there are 173 pupils 

11 and there are not any Mex1can speak1ng pup1ls 1n that Il chool, 

12 and at tbe Lincoln School, 1n that district there are 349, 

13 and the,. a re all non-Spanish speaking pupils. That tbose 

14 three schoolll 1nstruct pupils from the first to the fifth 

15 grade, 1nclusive. That the,. have another school 1n that d1s-

16 triet, tbe Fit,; ScRRe}., wbicb instructs pupils from tbe sixth 
_I' p ,".M ~ 1"'" 

17 to the e1ghtjJ,.WQ.A. 1nclusive, and that the enrollment in 
""i#"'~-

18 that Ilchool 1s 380 pupils, 280 of tbem are English speaking 
_"'\f'_"",~"""">'<~""""»;_AiZll"'O:\l<~~~~~~",,,,<.W"""';'·'" 

19 pup1ls, and 100 of them a re Spanish speaking pupils. 

00 THE COURT: Is that agreed? 

21 MR. MARCUS: That 1s agreed, your Honor. I was going 

22 1nto to, situation. 

22 MR. HOLDEN: I was go1ng to call that to the Court's 

24 ttent1on, that tbis certif1cate didn't show that tbe three 

~ cboo1s went to tbe fiftb grade and that the otber school 

26 eluded the sixtb to the eighth grade, inc1us1ve. t 
I 

---------­.--.---~----.-.--.--.------



0040 1 

2 

3 

4 

6 

6 

7 

8 

9 

10 

111 

12 

18 

14 

16 

16 

17 

18 

19 

20 

21 

40 

THE COURT: In other words, with respect to the four 

schools in tpe. Garden Grove Dis trict, one of the schools, to­

wit, the ~~hOOl' does not segregate the pupils attendin 

to the same degree, if at all, that is accomplished in the 

Lincoln, Bols~, __ ,.Ang_ Hoo!jW . .,schools? 
_~""",,::!e,:'''':~:'~-:_.~;''_ ,"'.~i'~~::,~;: __ , ... 
- MR.-~EN: That is so stipulated. 

MR. MARCUS: Well, your Honor, you see in 

school it doesn't embrace the same grade as the Lincoln, 

Bo1sa and Hoover Schools. 

THE COURT: I understand. 

MR. MARCUS: I understand the Fitz School embraces the 

8ixth, seventh and eighth grade, and there is no segregation 

in those grades, but between the kindergarten and the sixth 

grade there is absolute and complete discrimination because 

of linguistic qualifications. 

MR. HOLDEN: There is no discrimination. There is 

segregation. 

MR. MARCUS: Or segregation. 

THE COURT: Is it conceded by both of you tlJat the 

issues here w~ P!~~,!~~~.l',~_,~,~1~'!r!~"1e.,,,~,~,e.kinder-
~~,""''"''''' 

garten, elementary and graJlllll8r grades up to and including 
22 .. '· .. ·~'~,.,.,.,~<~·-'~-"'--~ .• _,'~·-'·"'~~\'.,...,....,~H;.,.,'."':,,>,~.W"" '<~"'Y'·'~""'''''h'":v.,,,<O_-t<~"k''"'i'>-- 0,." '''A-"" 

the sixth grade of the public school system of the State of 
23 

Ca lifo rnla·? 
24 

MR. HOLDEN: I think not, your Honor. The next two 
2Ii defendants in this action have it to the eighth grade, that 
26 

it goes clear frCIII the first to the eighth grade. 

------- --------- ------~----- ---
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THE COURT: But the situation existing in the Garden 

Grove School District, is it agreed between you that that is 

a typical district that will illustrate the various issues 

segregation that are involved in this case? 

MR. HOLDEN: No, your Honor. 

MR. MARCUS: As between the first and the sixth grade? 

THE COURT: That's right. 

MR. HOLDEN: No, your Honor, I don't think we can stipu 

9 late that there is any typical school. There are dirrerent 

10 influences. I think that Garden Grove and Westminster would 

11 be typical. 

12 THE COURT: What I am trying to get at is ir we can 

18 aimplify this matter instead of taking up seriatim each of 

14 these school districts, if we can, as we did in the Santa Ans 

15 School District, take one or two or three, if necessary, but 

16 restrict it to a raasonable limitation instead of having 

17 cUJl1ulative evidence here for days. 

18 MR. HOLDEli: I think, your Honor, what I would suggest 

19 would be tha t in my opinion the El Modena School is typical. 

20 THE COURT: What is your conception as to the El Modena 

21 School being typical and classical and characteristic of the 

~ segregation which you object to in the mansgement and conduct 

~ of the public school system of California? 

~ MR. MARCUS: It is typical, your Honor, but we are all 

~ typical today, if we may give them that designation. 

26 THE COURT: If we are all typical, then the exploration 
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has reached at once the legal question involved. 

MR. MARCUS: That is true, your Honor. Possibly, by 

counsel's stipulation here, if he is willing to go to that 

extent as on the other schools, I don't think we are going to 

need a trial. 

MR. HOLDEN: I don't see w~ there should be much I 
necessity for a trial. I think it is the law. But I do wantl 

the record to show that there is a difference between, for 

9 example, this Garden Grove School, which segregates to the 
~,~'~>k' 0"J"<'''''''''''P'OC''t;~,';;'-'''"''''':''''·';'';' '. ,,",,'0''',, "'''*'_''''';''#'·''·''·''''-''';0''''4·:·1'f''''~·.(;,,,">,~,:,,,',"'C'''';'' '''i',-' ·":·-:'>"'~:'';;;1 _ ";~\h:"""",,"<--'-

\',,,,.,, f--'_"~.pi"';~;,·;, >,'",,-, ' 

11 to that I can show that there is an entirely different situa 

12 tion there than at Garden Grove. 

18 THE COURT: Can't we take three of tha rural districts 

14 then? Counsel suggests the El Modena as being one which he 

15 thinks illustrates the •• gregation wblch is adopted by the 

16 school authorities, and whether you agree to that or not, you 

17 can choose one which you think illustrates what you contend 

18 to be t he discriminatory segregation, an unlawful, discrimina,., 

19 tory segregation of these rural districts. 

20 MR. MARCUS: Counsel, what are you willing to stipulate 

21 with respect to the El Modena School? 

22 MR. HOLDEN: Wouldn't it be more orderly if we were to 

23 get through with the Garden Grove first? 

24 THE COURT: Yes, it would. 

25 MR. HOLDEN: I think, your Honor, so tar as the Garden 

25 Grove is concerned, it ian 't going to take us much time, 
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I to the fifth grade are required to a1;tend the Hoover School. 

2 -f ~Offl"''''J .,:>,,~,:.:;.,-,,:_"_;:'/f?<'~f·,;;tl'1,-';<~i&,f';~\';~&1<'j.f,:"f'1>¥'-":- -J ' 

MR. MARCUs: Your Honor inquired of counsel on the 
8 

4 

5 

6 

I 
7 I 

I 
8 

9 

10 

Santa Ana Schools with respeet to the linguistic qualifiea­

tions. Would that be proper at this time with respect to 

this district here? 

THE COURT: Yes, it would be proper, because it is an 

important feature, I think, in the esse. In other words, if 

a child because of his l1nguist1c qualifications, and I don't 

mean physical impediments, stuttering, or anything like that. 

11 MR. MARCUS: I understand, yOUr Honor. 

12 THE COURT: I mean his ability to speak the language, 

18 the English language, the so-called American language -- I am 

14 using that 1n a very improper sense, because I am not using 

15 it as the vernacular, altlhough that probably should be con-

16 sidered also. Wbat I mean by the lingu1stic qualifications 

17 is If there is a general segregation that ls adhered to 

18 regardless of ancestry or ethnic or anthropological features 

19 of thech1ld, racial features of the child, that applies to 

~ all children of a certain attitude or aspect, that is one 

21 th1ng, if it is based on the inab1lity of the child to grasp 

~ instruction tha same as children who are so-called English 

~ speaking children. If there is some other faetor than the 

24 ones which have been ind1cated in the statement of the Court, 

25 that is quite another thing. Now, you eontend that there are 

25 other factora than this question of lingual qualificat10ns, 
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GIo you not, Mr. 1da reus? 

MR. MARCUS: We do. 

THE COURT: And you contend, I believe, that those are 

based upon race or ancestry or heredity or ethnic or anthro­

pological features? 

MR. MARCUS: That is correct. 

THE COURT: And you contend tha t they a re not, Mr. 

Holden? 

MR. HOLDEN: That I s right. 

MR. MARCUS: We may make this statement to the Court. 

that we do not contend that there is such a thing a s the 

12 Mexican race. That will eliminate the question of rsce. 
~>i?..k 8- ,_,~~~~""'<~:))!i'$""+J;!~~"""~'>;<):H£"~_<9!'~Jff,f.;m~~~~~_~""'''''''m''''' 

18 We do, however. contend that this adopted procedure of com-

14 pulso17 school attendance at these particular districts ill 

15 based upon the fact that they are of Mexican or Latin 

16 descent. 

17 'THE COURT: That does bring up another inquiry. Mr. 

18 Holden. Is it the position of the school authorities that 

19 all children· within the districts involved in this calle are 

~ subject to the compulsory education law of the State of 

21 California? 

22 MR. HOWEN: They are, your Honor, theyare all subject 

~ to the compulsory education law. 

24 

26 

THE COURT: And I suppose you agree with him on that? 

MR. MARCUS: We do, your Honor. Counsel, is it pos­

sible to agree to this extent in this district and with respe t 

.--.--- ----~------ --- --- -~ ~-----
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to the other districts that we maya dopt, that'the segrega-

tion is with respect to Spanish speaking students regardless 

or their ability to speak the Spanish langua@S? 

MR. HOLDEN: No, it isn't. It isn't based upon that. 

THE COURT: Are you going to contend that it is, Mr. 

Marcus? 

MR. MARCUS: I was reading rrom their certiricate, and 

their certiricate recites Spanish speaking pupils and English 

speaking pupils. 

THE COURT: There is a disjunctive there that I called 

attention to when I read it. 

MR. MARCUS: But you haven't set out Mexican descent. 

MR. HOLIEN: . Well, would the Court like to have me 

state our theory of the case? 

THE COURT: Yes. 

MR. HOLDEN: Why we segregate these pupils? 

THE COURT: Yes. 

18 MR. HOLDEN: The purpose or the segregation is simply 

19 this. They live in communities that talk Spanish. When they 
~"'''·"-''''''''''~'''~'''"'''J!Iii<o"'''''~{,0~''>[lf'';;''t...",.~",.,.'i'''''''_~~-'''"'''·~''''''~~~~M':f' 

20 come to school, they do not understand one word of English, 
" ..• ,.-." .. """"~"""".",, "r";.·" ' ""--,>'- '''1,--' 

21 that is, mcst·or them don't. There are exceptio'os,and the 

22 pet1tionenrn-th.t~~as;:i"111«'1I'C!mi't'~fu, p~titIoners in thi 

23 case, the namedpe'l;1Uoners, probli.-o'If'are able1;~ speak 

U fairly good English, but they go into these schools, and they 

25 are not, in the lower grades, able to compete or to carry the 

26 work that the students who a re familiar with the English 

----.---~--.. -,--- , 
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language are able to do. We have a flve-year old -- this ls 

confusing me. too. because I don't want to say white people. 

because the Mexicans are white. but say the non-Mexican. 

In the fl rst grade the Maxl can. lf he ent ers at fl ve years 

5 I old. he won't make the flrst grade the first yea~ The 

6 

7 

white pupl1 wl11 easlly advance to the flrst grade when he 

ls six years old. snd in sge they are at least one to two 

8 years ahead of the Mexlcans. It lsn't partlcularly due to 

9 mental abillty. It is due to a handicap that they come to 

10 school wi t~ ln the flrst place. In other words. these 

11 schools are not schools that just have a handful of Mexicans. 

12 They a re all scho_ls where up to one-hallf or one-th1rd. in 

18 EI Modena two-thirds. of the pupils are of the Mexican 

14 descent. How. it would be an absolute necessity. if these 

15 ch11dren were all brought lnto the same school house. to 

16 put thta group of Mexlcans into. one room or one class and 

17 the other pupils into another. because they cannot do the 

18 work togethar. They cannot advance together in the same 

19 grades. 

20 

21 

THE COURT: Because of their linguistlc difference? 

MR. HOlDEN: Yes. Sure. they can speak some Engl1sh, 

22 you know. They have to be able to understand a certain 

22 amount of English before they can go from one grade to 

24 another. but thay cannot grasp it. Where they have lived 

25 

26 

in the Spanish language. wlth Spsnish customs. and they talk 

it at home. and ss soon as they a re out of school they go 
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back to their homes and commence talking Spanish again, 

thinking in Spanish, they cannot compete with the other 

students and advance in the same grade at the same age, and 

they would he ve to segrega te them in the same school if they 

went to the same school together. There a re so IIlSny of them 

in these particular districts that it is more advantageous, 

not only for the Mexicans, but for the teachers, for the ad­

ministration of the school, to have them separated entirely. 

THE COURT: What difference is there in the instructors 

the teachers in the two' schools? 

MR. HOLDEN: The qualifications are identical, but 

12 there is a difference in that the -- take the Santa Ana syste , 

18 the teachers who teach the Mexican schools are not only 

14 teachers, but they are crusaders for the Mexican people. If 

15 somebody tries to discriminate against a Mexican down there 

16 in Santa Ana, the first people you ha ve to fight are the 

17 s cbool tea chers who tea ch these Mexi can children. 

18 THE COURT: Are those teachers wha t we call English 

19 speaking teachers? 

20 

21 

22 

MR. HOLDEN: Yes. They don't permit any Spanish 

speaking in school. 

THE COURT: I am not asking about that. Wait until 

23 you get the puzport of the Court I s question. Are the teacher 

24 

26 

26 

in the schools you bave Just mentioned, the Santa Ana Schools, 

Spanish speaking a s well as ,Jiinglish speaking 1 
~ .. 

MR. HOLDEN: No, they are not. It is not required that 
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they be able to speak Spanish. 

MR. MARCUS: Would the Court permit me to answer 

counsel at this time? He has made some definite statements 

to the Court as their reasons for adopting and continuing 

th1s practice of segregation. 

THE COURT: I think I will give you both a chance to 

argue at the proper time. What I want to get at now is 

whether we can economize on your time and our time in getting 

the factual situation before the Court. If we cannot, we 

10 will have to take the time of the Court in exploring it. But 

11 it seems to me that we can arrive at an agreed statement of 

12 facts regarding typical schools which will illustrate all of 

18 the schools. whether they be rural schools in the County of 

14 Orange or whether they be schools in the City of Santa Ana, 

16 County 0 f Oran ge. 

16 MR. MARCUS: Counsel has made the statement t'o your 

17 Honor the. t these children cOile fran homes where they prec-

18 tice and speak the Spanish language. That isn't the fact. 

19 MaJl7 of the parents, practically all of the parents in those 

20 particular districts, attended the schools that they are 

21 trying to get their chlldran to go to now. and the parents 

~ are American citizens, most of them. 

28 

24 not. 

25 

26 

1 ____ 

THE COURT: I don't know whether ;?OU agree on that or 

I thought you dId not agree. 

MR. HOLDEN: I don't agree. 

THE COURT: Then what is the use of arguing matters you 

----~------~------- - -- ._--------_.-.---'--
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1 don't agree on in a pre-trial hearing? 

2 MR. MARCUS: I didn't want to let his statement go un-

3 an swered. 

4 THE COURT: I don't care for your arguments. I want to 

5 get an agreement. 

6 MR. HOLDEN: I probably ta lk like I am arguing, but 

7 what I was trying to say was our theory of segregation. I am 

8 not trying to a rgue the case now. 

91 THE COURT: At this time we have an agreement on the 

10 composition of a typical school within tha City of Santa Ana, 

H County of Orange, and we are now discussing the composition 

12 and requirements of the Oe.rden Grove School District with 

13 respect to pupils in tha t district within the Oe.rden Grove 

14 District and up to the sixth grade of grammar school, is 

15 that correct? 

16 MR. MARCUS: That is correct, your Honor. 

17 THE COURT: There is one other phase of the rural dis-

18 tricts that probably should be explored in a pre-trial haar-· 

19 ing concerning which representations have been made by Mr. 

20 Holden that it would be typical, and that is with respect to 

21 those grade schools from the seventh grade up to the twelfth 

22 grade. Are we taking the high schools in here at all? 

28 MR. HOLDEN: No, your Honor. These are all elementary 

U districts. There is no segregation after the elementary 

25 grades. 

26 THE COURT: Does the segregation include the seventh 

------------_._--

I 
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MR. HOLDEN: In El Modena, yes, but 1n Garden Grove 

___ "'~"""-~~~~,...".....-~p" .. "jf,","'~~'''.J'{-<;;'V'"'., .... ,:>!,",.cl",>I/',~~",~ 
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10 

11 

12 

18 

THE COURT: The seventh and e1ghth grade are not segre-
<.:t.\~~0".,<-",.-,---

gated? 

MR. HOLDEN : No. 
",,-' 

THE COURT: Is that agreed to? 

MR. MARCUS: Yes. Counsel, could we st1pulate to th1s 
-' ~'" 

fact, that the s egreglrt'11:m:;'wherever it 18 pract1ced 1n theae 

part1cular d1strl cta, app11es only and w1th regard to 

Span1sh speaking students? --,.".,-,""",---"",' .... ,... -.. " --MR. HOLDEN: Tha t 's r1ght. 

MR. MARCUS: And there is no other segregation prac-

u t1ced w1th respect to any other language? 

15 MR. HOLDEN: That's right. Of course, the basis of 

16 that 1s they a re the only class1f1cat10n of people that are 

17 of numerical strength so that we can class1fy them. 

18 MR. MARCUS: That 1s g01ng 1nto the matter of argument 

19 now. 

~ THE COURT: Are there any other rural school d1str1cts 

m that should be explored in pre-trial so as to get a complete 

~ p1cture of all the d1str1cts that are 1nvolved 1n th1s 

23 a ct ion? 

u MR. HOLDEN: If we would take the Westm1nster School 

26 next 

26 THE COURT: Mark th1s for 1dent1f1cat10n. 
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1 
THE CLERK: That will be Defendants' Exhibit B for 

2 I identification. 

s (The document referred to was 
manced as Defendants' Exhibit B, 
for identification.) 

4 I 

5 

6 

7 

8 

9 

10 

11 

12 

18 

14 

15 

MR. HOLDEN: I have the same statis~tics on the 

West~ster. 

THE COURT: Counsel hands to the Court another certifl-

cate which will also be marked for identif'lcation. 

THE CLERK: Tha t will be Defendant s' Exhibit C for 

identifiea tion, your Honor. 

(The document referred to was 
marked as Defendants' Exhibit C, 
for identification.) 

THE COURT: Which purports to show the statistical 

data concerning the Westminster School District. 

MR. HOLDEN: This was produced at the Court's sugges-

16 tion, too. 

17 MR. MARCUS: We have the same difficulty with respect 

18 to Spanish speaking pupils here. 

19 MR. HOLDEN: Well, haven't we agreed On what that means 

20 THE COURT: State 1 t again and see. 

21 MR. HOLDEN: I don't know whether I can, now, your Hono • 

22 THE COURT: I think I understand what you stated, but 

28 whether he agrees with ltor not, I don't know. You had bet-

24 ter state it again. 

25 

26 

MR. HOLIElh The people who are predominantly speaking 

the Spanish langu~"":re~irt:'ot~f'lr::f'1n the -- well, I 
jtf:'<,'/i!,/,; _",::,<,_";:<,-,,_,,, .. -<i"""--;£,..,t'·~~~~"9#''l'-~·' 
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don't know how to say it. I said it once. 

THE COURT: How is this difficulty overcome by the 

school authorities in respect to that matter? Where is the 

line of demarcation drawn so as to determine w~ 
~"",,,,*~-{:;\\/'.~,. •• --. 

meeh cThe-;;quirements that are placed upon the English 

speaking children? 

MR. HOIDEN: The 13rincipal of the school a t the time 

of enrollment determines whether he should go to the one 

school or the other. 

MR. MARCUS: Isp.'); U~,o.t:uJi",QQl!.n~~~~~t he determin s 

it based upon the f act that he is of Latin or Mexican 
,.,-. ;-,,;"'\·'~'e'4:"';";'''':W:'W~;':J.i~\':':,,-,/~f, "" _. 

descent? 

MR. HOIDEN: No. 

MR. MARCUS: And he is compelled to attend, for in-

stance, Hoover School in the Westminster District, because of 

16 the Act that he is of Mexican descent and not because of hie 

17 ability to speak the English language or his ability to speak 

18 the Spanish language? 

19 

20 

21 

MR. HOLDEN: We will not so stipulate. 

MR. MARCUS: The record will speak for itself then. 

THE COURT: That is a matter that is in dispute. Can 

~ it be agreed that the statistical enumeration contained on 

~ the certificate correctly indicates numerically the classifi­

u cation thet has been made by the school authority under the 

~ 'method disclosed by Mr. Holden? 

26 MR. MARCUS: That is agreeable, your Honor, except in 

1 ______________ _ 
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1 this Westminster School where under the heading nSpanish 

2 Speaking Pupils" may it be stipula ted, counsel, that that 

3 also should include Mexican descent or Spanish speaking 

4 pupils'? 

5 MR. HOLDEN: I will stipulate that that always means 

6 the same thing. 

7 MR. MARCUS: With respect to the 14 under that, that 

8 they have been requested to attend the Hoover School'? 

9 MR. HOLDEN: No, they have not. In fact, in this one 
~':""_~-.i~",",,*,~-r""l, _'Iiliiilll-'Wlil\l'i_~ 

10 district there wrn: be"tre- se:gregat1on this year, Westminster 
"_""'H_~'-:~-'·""""'l?"""""$i"'~~~IJJ,.'1<'_~]'~"r,",,_~~,,~'; 

11 MR. MARCUS: Well, maybe we have accomplished some-

12 thing. 

18 MR. HOLDEN: 

14 your plaintiff will tell you so, they agreed on it six months 

15 

16 MR. MARCUS: They agreed to abandon that fiye or six 
",.- .• -')"""" ,"M"","I'1',·~\,",">~·)e"";-""""-~""'-'~"W __ "~ __ """'~-:''''i'>''>_\"<JV#:"A"'I"''':'>;;~""".<~",o,_'t,,~ ....... ~ 

yea rs a go, but they didn't dO ,J..t<.,.""", 
, ',',"_0' 'I '~'.'i~ """,_,.,,_. "'_""'""~ __ '''''_'''"';;>'''~~''f'-'''_''f,';:;~-I·~--'r.'''·''''''''''-'~('''''''''''~'I'l!--

17 

18 THE COURT: What they d1dn ' t do 1s another thing from 

19 what counsel says they have agreed to do. If they have not 

20 

21 

22 

agreed to do it, then you are w1thin your r1ghts 1n so 

stating. 

MR. MARCUS: This litigat10n may have added a little 

23 impetus to the desire on their part. 

24 

25 

THE COURT: Let me inquire on this. There are only 14, 

according to this enumeration. What is the number of this 

26 1 exhibit? 

L_, --,-----' 
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1 
THE CLERK: That is Exhibit C. 

2 THE COURT: On Exhibit C, there are only 14 designated 

3 under the heading "Spanish Speaking Pupils ~ '! and there are 

4 628 designated under the heading of "Engliah Speaking Pupils. 

5\ MR. HOLDEN: That is in the Westminster School? 

6 THE COURT: Yes. 

7 MR. HOLDEN: They have two schools there, your Honor. 

8 One was the Hoover and the other was Westminster, and the 

9 Westminster School 18 the one 'Ib ere tbe English speaking 

10 pupils went. 

11 

12 

18 

14 

15 

16 

17 

THE COURT: Is it agreed, or can it be agreed between 

you that tbe 14 pupils listed as Spanisb speaking pupils in 

the Westminster School a re or are not of different character­

istics than tha 152 pupils who are required to attend tbe 

Hoover Sehool in that district and who are specified in 

Exhibit C as being Spanish speaking pupils? 

MR. HOLDEN: Well, the scbeol authorities have determin d 

18 that they are capable of progressing with tbe other stUdents. 

19 Wbether counsel would stipulate ~(?tflat,I",dQl!-'1;know. 

20 MR. MARCUS: Counsel, that is not a fact and we run 

21 into that same difficulty. We have supported that by the 

22 letters that have been written by, I believe it is the Garden 

23 Grove District. We have other communications, too. In cer­

~ tain instances children of Mexican descent have been per-

25 m!tted to attend that Westminster School District. but 

25 finally they were requested to go back to the Hoover Scbool. 
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THE COURT: 

or restrictions? 

MR. MARCUS: 

letters indicate, 

other students. 

55 

That is possibly true where they couldn1t 

Was that because of scholarship attainments 

Because, as the letters indicate, the form I 
I 

your Honor, because there was objection fro 

Whether it be from the Anglo Saxon or the 

8 white, as you call them, or from the Mexican children because 

9 they were not permitted to attend the other school, although 

10 residing wi thin that district, but still --

11 THE COURT: You contend, then, that it was not because 

12 of scholarship attainment? 

18 MR. MARCUS: Certainly not. 

14 THE COURT: Don't get angry about it. I just asked 

16 you the question. 

16 MR. MARCUS: It strikes home, your Honor. 

17 MR. HOLDEN: Do you have one of those letters? 

18 MR. MARCUS: Here is a letter that deals with Sante. Ana 

19 MR. HOLlEN: Well, we have I:8d that. 

~ MR. MARCUS: This is something else. This goes to the 

21 same point. Thay call the parents to the school and there 

22 they advised them. We have one here on that. 

23 MR. HOLDEN: This is the same thing. 

24 THE COURT: Is tha t relating to Santa Ana? 

26 MR. MARCUS: Yes. 

26 MR. HOlDEN: This is the same thing, 8 duplicate of the 

I other. 
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MR. MARCUS: No, I don't think it is the same. 

MR. HOIDEN: Sure, it is. It is an exact duplicate. 

THE COURT: They seem to be about the same. 

MR. MARCUS: Well, it probably is practically the same 

MR. HOLDEN: And it is from the Santa Ana Di~,tpiet,. 
~-------~~~-------"",,,,-."., 

THE COURT: It seems to be exactly the same except for 

the children a nd the s choo1. I don't know the t you want to 

burden the record with all of them. 

MR. MARCUS: I guess we won't have to burden the record 

11 Counsel, then you state the t with respect to those 14 pupils 

12 thet you are advised that because of their inability to COll1-

13 ply or live up to or keep up with the other students, they 

14 were requested to go ba ck to the Hoover School? 

15 MR. HOLDEN: No, they never were requested to go back 
.'~-~--'--''''''-~~-..-,.," .-- '-~-~~-~"-- .. -

16 to the Hoover School, so far as I know. That is the attend-

17 ance to date • 

. 18 THE COURT: The~e is a date on thet certificate, June 

19 13, I think. 

~ MR. MARCUS: June 12th. 

21 MR. HOLDEN: They have never been requested to go back 

~ to the Hoover School. As I say, in the Westminster District, 

~ there will be no segregation this year because th 

24 centage _f"'.: =1l"':~~:;~i"¥rCl!;'ef1\';:':;a~\';:~~:~'~~~~\~, too. 

25 MR. MARCUS: Let me ask you this, counsel, with respect 

26 to this Westminster School District. Have they adopted or are 
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they about to adopt certain lines or areas? 

MR. HOLDEN: No. 
we, 

MR. MARCUS: Will/be confronted with this difficulty, 

as they have adopted in Sata Ana, of setting certain areas -----------"-.... ,,-."'~~ 
and certain districts, and requiring the children in that 

area to got-;"thatHo~'ver SchO01-;~!n? .--,.' 
-~-~--,,-,~.'~..---------~ ... -.-.'.- . 

M~iOLI.EN: My understanding is that they are going to 

have 
~' "." .. _"._"._~_,·~ •• y_Co ___ "~,~. __ ", __ ., 

but one school house and tha t they a removing some of 

those 
~--'"_._~"--'~.,--,.- '" 

buildingS' over there and connectingorit"Othe other 
~-""'-'''-.-~--'-.; .. 

school bUlldi~ tAe pr1tIHm:t;~ime. 
r 

MR. MARCUS: That will be very nice if that can be 

accomplished. Well, let's see the next one. 

THE COURT: There are one or two other rural districts 

that should be explored. 

MR. MARCUS: Counsel possibly could prevail upon the 

other districts to move the same schools over and unite them 

and then we would not have to go through this. 

MR. HOLDEN: You would have segregation just the same 

if you had than all at the same same school house. 

MR. MARCUS: I don't think so. You mean, counsel, b7 

that because they speak Spanish, too? 

MR. HOLDEN: Well, we will show you why" they are segre­

gated when the trial comes. 

THE COURT: What is this one? 

MR. HOLDEN: This Is the El Modena. 

THE COURT: Counsel hands the Court a certIficate whIch 
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purports to be a certificate of Harold Hammar,ten, 

Superintendent of the El Modena School District. Is it 

agreed that this is an authantic document. Mr. Marcus, or is 

it represented to be such? 

MR. HOLDEN: Yes, this, your Honor, represents correctl 

the attendance. 

THE COURT: As of the 11th day of June, 1945? 

MR. HOLDEN: That's right. 

THE COURT: What will this one be marked, Mr. Cross? 

THE CLERK: That will be Defendants' Exhibit D, for 

identification. 

(The document referred to was 
marked as Defendants I Exhibit D, 
for identification.) 

THE COURT: The Roosevelt School here shows the total ." -"-~--q. 
""--~ ", 

16 number of pupils 108, English speaking pupils 83, and Spanish 
---"'" 

16 speaking pupils 25. Is it stated that that was, on the day 

17 of this certificate and as .far as your knowledge is concerned, 

18 as of this date, the correct classification of the pupils in 

19 that school? 

~ MR. HOLDEN: It is, your Honor. 

~ MR. MARCUS: May I inquire of counsel what grade the 

~ Roosevelt School is? 

23 MR. HOLDEN: It mns from the kindergarten to the 
------~.-.. ~~-, .~'" ~"---. 

24 eighth, and the Lincoln _is the same." -Th.eset'lro schools are 
.- ""~'''''-'''''~--' .. 

~ located right on the same school grounds. One is attended 
.-" /------

~ by the Mexicans and the other by the English speaking. 

1 ______ ---
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THE COURT: How about the playground facilities? 

MR. HOLDEN: The sa~e playgrounds, the same facilities, 

and they have their contests between the two schools. 

THE COURT: That would seem to be typical, gentlemen, 

on its face of a lack of unjust discriminatory activity, 

that is, if counsel I s statement is agreed to by the pIa in­

tiffs. There doesn't seem to be any purposeful,systematized, 

discriminatory a ction by the school au thori ties, on the 

figures, I mean, the figures themselves. 

MR. MARCUS: If your Honor notices the difference there 

11 for instance, in the Roosevelt School, if he intends to mean 

12 that these are 25 students of Mexican descent --

18 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

MR. BOLDEN: Yes. 

MR. MARCUS: We will show that those 25 students are up ---------- --, -, ~.,~;-
in the higher brackets, they are in the seventh or eighth 

grade. 

MR. HOlDEN: I think you won It be able to show that on 

all 25 of them. There are four or five of them in the first 

grade. 

MR. MARCUS: There might be one or two exceptions 

there thet might be school pets, and I have had that happen, 

too. I am not saying tha t facetiously. 

THE COURT: That brings us back to the point where I 

want to see if there is an agreement. Are you going to COB­

tend that as a practIce, a system, a methodical arrangement, 

discrimination is exercised by the school authorities in 
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other than the grades up to and including the sixth grade of 

the public school system of California? 

MR. MARCUS: Yes, your Honor. There are two districts 

in Orange County of tbe ones that we have named, in wbich the I 

5 

6 

7 

8 

9 

10 

discrimination is practiced. This Lincoln School is only 

attended by children of Mexican descent, although as counsel 

stated, tbey have permitted some 25 students in the Roosevelt 

School wbo speak Spanish to attend that school, even tbough 

of Mexican descent. 

THE COURT: Well, now, unless you are able to show that 

11 the 249 pupils are not linguistically, in the grades in whicb 

12 tbey are, compa rable in tbe judgment of proper a uthori ty with 

18 tbe 25 pupils, tben there isn't much room to argue unjust dis 

rimination, because I think it would have to be conceded 

1 hat the Court couldn't set itself up as the standard of the 

school management except to a scertain whether because of 

I 

some improper classification within tbe law tbe s~hool author -

8 ties have arbitrarily and in a dictatorial manner used their 

own judgment in the segregation of people on account of ----------'" anguaEe. In other words this case of Meyer against 
/ 

21 ebraska in 262 U. S., beginning at page 390, has some lan-

22 guage whicb illustrates what the Court is endeavoring to 

28 sta teo This was a statute that was passed by Nebraska in 

24 which the teaching of any foreign language other than the 

u English languass was prohibited, one of tbe postwar legisla­

~ tive methods provided by certain states after the last World ,--, 
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2 
In the course of the opinion the"-SupMme Court used 

3 this language: 
I 

4 

6 I 
6 

7 

8 

9 

10 

11 

12 

18 

"The problem for our determination is whether the 

statute as construed and applied unreasonably infringes 

the liberty guaranteed to the plaintiff in error by the 
• 

Fourteenth Amendment. 'No state shall deprive any 

person of life, liberty, or property, without due pro-

cess of law.' 

"While this Court has not attempted to define with 

exactness the liberty thus guaranteed, the term has re­

ceived much consideration and some of the included 

things ba ve been defin1 tely stated. Wi thout doubt, it 

14 denotes not merely freedom from bodily restraint but 

16 also the right of the individual to contract, to engage 

16 in any of the common occupations of life, to acquire 

17 useful knowledge, to marry, establish a home and bring 

18 up children. to worship God according to the dictates 

19 of his own conscience, and generally to enjoy those 

~ privileges long recognized at cammon law as essential 

21 to the orderly pursuit of happiness by free men." And 

~ they cite cases. 

~ "The established doctrine is that this liberty may 

U not be interfered with, under the guise of protecting 

26 the public interest, by .l.gislative action which is 

26 arbitrary or without reasonable relation to some 
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purpose within the competency of the State to effect." 

Let me stat e ~ renthetically there tha t in this 

3 Nebraska case we had a statute which was a legislative enact-

4 ment, whereas, of course, in this case, as far as the Court 

6 is apprised now, we merely have the executive authority, whic 

6 is quite a different thing, of course, than legislative actio 

7 Continuing with the Supreme Court decision: 

8 

9 

10 

11 

12 

13 

14 

16 I 
16 

17 

18 

19 

20 

21 

22 

23 

24 

26 

26 

j 
I 

I 

"Determination by the Legislature of what consti­

tues proper exercise of police power is not final or 

conclusive but is subject to supervision by the Court." 

Citing cases. 

"The American people have always regarded education 

and acquisition of knawftedge as matters of supreme im­

portance which should be diligently promoted. The 

Ordinance of 1787 decls res, 'Religion, Moreli ty, and 

knowledge being necessary to good government and the 

happiness of mankind, schools and the means of education 

shall forever be encouraged. I Corresponding to the 

right or contro 1, it is the natural duity or the parent 

to give his children education suitable to their station 

in life; and nearly all the States, including Nebraska, 

enforce this obligation by compUlSOry laws. 

"Practically, education of the young is only pos­

sible in schools conducted by especially qualified per­

sons who devote themselves thereto. The calling always 

has been ragarded as useful and honorable, essential, 

--------.-.-~---~------ --------- ------------
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indeed, to the public welfare. Mere knowledge of the 

German language cannot reasonably be regarded as harm­

ful. Heretofore it has been commonly looked upon as 

helpful and desirable. Plaintiff in error taught this 

language in school as part of his occupation. His righ 

thus to teech and the right of parents to engage him so 

to instruct their children, we think, are within the 

liberty of the Amendment. 

"The challenged statute forbids the teaching in 

school of any subject except in English; also the teach 

ing of any other language until the pupil has attained 

and successfully passed the eighth grade, which is not 

usually accomplished before the age of twelve. The 

Supreme Court of the State has held that 'The so-called 

ancient or dead languagas' are not ¥within the spirit 

or the purpose of the Act'",citing the Nebraska Supreme 

Court case of the Nebraska District of Evangelical 

Lutheran Synod vs. McKelvie. Then the Supreme Court of 

the United Sta te-s contInues: 

"Latin, Greek, Hebrew are not proscribed; but 

German, French, Spanish, Italian and every other alien 

speech are wi thin the ban. Evidently the Legislature 

~~_S.!~:~lIiU!lctJlljl . .t.rL~~feFe wi tlL~. 

of modern language teachers, with the opPQ1:~un1ties of 
"'_~"""'~1l"'_",., ___ , ___ ~'d'<~~~ '~".,.~~~""-"'"'"'. ,. 

"---1'IlpI1:lt--w tl cqi:I'~!'lr:in~irleage', and withth. power of . 
---'''0"",,,," 

--"-~'-,,,,--","~,,,-

parents to control the education of their own. 

------------------
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"It is said the purpose of the legislation was to

promote civic development by inhibiting training and

education of the immature in foreign tongues and ideals

before they could learn English and acquire American

ideals; and 'That the English language should be and

become the mother tongue of all children reared in this

State.'

"It is also affirmed that the foreign born popula-

tion is very large, that certain communities commonly

use foreign words, follow foreign leaders, move in a

foreign atmosphere, and that the children are thereby

hindered from becoming citizens of the most useful

type and the public safety is imperiled.

"That the State maw do much, go very far, in deed,

in order to improve the quality of its citizens,

physically, mentally and morally, is clear; but the

individual has certain fundamental rights which must be

respected. The protection of the Constitution extends
_„,..	 ..„

to all, to those who speak other languages as well as

to those born with English on the tongue. Perhaps it

would be highly advantageous if all had ready under-

standing of our ordinary speech, but this cannot be co-

erced by methods which conflict with the Constitution -

a desirable end cannot be promoted by pghibited means.

"For the welfare of his Ideal Commonwealth, Plato

suggested a law which should provide:	 'That the wives 

22

24

25

26       
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"It is said the purpose of the legislation was to 

promote civic development by inhibiting training and 

education of the immature in foreign tongues and ideals 

before they could learn English and acquire American 

ideals; and 'That the English language should be and 

become the mother tongue of all children reared in this 

State. ' 

"It is also affirmed that the foreign born popula­

tion is very la rge, tha t certain communi ties commonly 

use foreign words, follow foreign leaders, move in a 

foreign atmosphare, and that the children are thereby 

hindered from becoming citizens of the most useful 

type and the public safety is imperiled. 

"That the Stat~_~ do much, go very far, in deed, 
_~ __ u .. --~ ,",,,,,,, ""."'~'-_'~'-'N'CN" ___ '~_""" ___ ~'_~';-' __ ' 

in order to improve the quality of its citizens, 

physically, mentally and morally, is clear; but the 
-'-----"":'--:----"'---",.,"" ... "~'" 

individual has certain fundamental rights which must be 
\. __ ~"--"~"'_""""""_~~ __ "f"-'-"'->'-~.~~-"'"' 

respected. The protection of the Constitution extends 
-""---""' .... -~---.,,~-"~-

to all, to those who speak other languages as well as 

to those born with English on the tongue. Perhaps it 

would be highly advantageous if all had ready under­

standing of our ordinary speech, but this cannot be co­

erced by methods which conflict with the Constitution -

a desirable end cannot be promoted by p~ibited means. 

"For the welfare of his Ideal Commonwealth, Plato 

sU'Iested a law wbich should provide: 'That tbe wives 

---- ---------- -- -------------------
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of our 'guardians are to be common, and their children 

are to be common, and no parent is to know his own 

Child, nor any child his parent. • • • The proper 

officers will take th~ offspring of the good parents 

to the pen or fold, and there they will deposit them 

with certain nurses who dwell in a separate quarter; 

but the offspring of the inferior. or of the better 

when they chance to be defonned, will be put away in 

some mysterious, unknown place, as they should be.' 

In order to submerge the indi vidua 1 and develop idea 1 

citizens, Sparta assembled the males at seven into 

barrecks and intrusted their subsequent education and 

training to official guardians. Although such measures 

liave been deliberately approved by men of great genius, 
"...-'" '''--~-''-~- '-.--"-"~-..-,-~ 

their1deas touching the r.~lation between IndIvidual 
~----"-.~.,. 

and State were wholll dlfferen.t fl'Q(lI those upon which 
~"""-'''' " ,,-"' . 

our1:1rS'tItutlons rest;. ap9. It~.rd1.7 will be affirmed 

that any Legislature could impose such restrictions upon 

the people of a State without doing violence to both 

letter and spirit ortl1e Constitution. 

"The desire of j;he Legislature to fos ter a homogene s 
_~ __ ,.","""''''''' ............. y--'''''''''''''. h'%, .... ". "''''' ____ ''''" .'0'. ._, >+.",> __ ~, ,. ___ ' ___ ",,'< ___ ' _', _"'., 

people with Americ~an ideals prepa:red readily to under-
,/~,-" 

stand current discussions of civic matters is easy to 
, '-"~'- "0""'-'1:/. <>, _""'''''-'''_'',-,=" '''''''' -s' ~ , • ./_,~",:",".-."",",", Y"'~'-"'~"""""''''"'''~''''''\ -,',," 

apprecia teo Unfortunate experiences during the la te war 

and a'f8f;ion toward every characteristic of truculent 

adversaries were certainly enough to ~uicken that 

--~-------------.. -.-'~~-~--.--.-
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asplratlon. But the means adopted, we thlnk, exceed 

the 11mltatlons upon the power of' the State and con­

f'11ct wlth rights assured to p1aintlf'f In error. The 

Interference Is plain enough and no adequate reason 

therefor In tlme of.peace and domestlc tranqui11ty has 

been shown. 

"The power of the State to compel attendance at som 

school and to make reasonable regu1atlons for all 

schools, Includlnga requlrement that they shall gIve 

Instructlons in Eng11sh, Is not questioned. Nor has 

11 challenge been Dde of' the State's power to prescribe a 

12 currlcu1um for In81;itutlons whlch It supports. Those 

18 I118tters are not Withln the present controversy. Our 

14 concern Is with the prohlbltlon approved by the Supreme 

15 Court. Adams vs. Tanner, Supra, page 594, polnted out 

16 that mere abuse Incldent to an occupatlon ordlnari1y 

17 useful Is not enough to justl:fy 1 ts abo11 tlon, although 

18 regulatlon may be entlrely proper. No emergency has 

19 

20, 

21 

22 

23 

24 

25 

26 

arisen which renders knowledge by a chIld of' some 1ang­

.&8- other than Engllsh so clearly harmf'ul as to justi 

Its Inhibltlon with the consequent Inf'rlngement of' 

rlghts long f'reely enjoyed. We are constralned to con­

clude that the statute as applled ls arbltrary and 

out reasonable re1atlon to any end wlthin the competenc 

of' the State. 

"As the statute undertakes to Interf'ere only wlth 
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teaching which involves a modern language, leaving 

complete freedom as to other matters, there seems no 

adequate foundation for the suggestion that the purpos 

was to protect the child's health by limiting his 

mental activities. It is well known that proficiency c----- - ----.. -~ .. 
in a foreign language seldom comes to one not instruct 

-~.,.~~-... 

'~"~' ~~"._ •• 0' 

~~e, and experience shows that this is not 

injurious to the health, morals or understanding of . 

the ordinary Child." 

Those principles are, I think, rather pertinent i-n this 

case. It is now 12:00 o'clock.· I think we will proceed at 

2:00 o'clock this afternoon and see if we can't get some 

agreement on just what we will have to try factual11, because 

a great mass of these witnesses can be eliminated. The1 will 

be pure11 cumulative and if the factual situation that exists 

16 can be agreed upon, then the Court is faced with that which, 

17 I hope, ma1 be a case of s clear question of law as to 

- 18 whether or not there is a discrIminator1 segregation of 

19 Mexican children. 

20 MR. MARCUS: Before we adjourn, I wonder if 10ur Honor 

21 would enlighten me upon this last district and 10ur observa­

~ tion with respect to it. Did I understand the Court to 881 

23 tha t the --

24 THE COURT: Whi ch one is tha t, El Modena? 

~ MR. MARCUS: Because of the admission of 25 Spanish 

26 speaking pupils In the Roosevelt School, would that indicate 

I ------
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to you there was no discrimination? 

THE COURT: It would have the tendency to indicate that 

there wasn't any fixed line of demarcation between children 

of Mexican lineage and other children. 

MR. MARCUS: And how would we account for the Lincoln 

School, where there is absolute discrimination in that par-

ticular school within the district? You see, in this dis-

trict there are two schools, the Roosevelt and the Lincoln 

School. There are 249 pupils, 249 Spanish speaking pupils, 

and no English speaking. 

THE COURT: I might account for it in this way -- I 

don't know what the facts are -- but if the ~idence showed 

that the 249 children were within those grades different 

than the 25 pupils in Roosevelt School, then there would be 

room for the inference that it isn't the race or it isn't 

the ancestry or the lineage, nor exclusively the language, 

kind of language. that is the measure of the school 

authorities' directive, but it consists of other factors, 

which would be considered not unreasonable, for instance, the 

mental ability of the student, is he backward or nonnal, 

gradations in school work, because I think we all recognize 

that it wouldn't be an unjust or unreasonable discrimination 

if tha school authorities, assuming that they are properly 

qua lif1ed and have no prejudices or 1 ee.ning against races or 

people, assuming that the evidence shows there are no such 

le!ll:lings, for them to say certain pupils are backward. a 
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certain percentage of the pupils ara backward. If there are 

100 pupils in the school, or, better, 50 pupils in a school 

room, and let us say that 30 per cent of those pupils all 

attained a minimum of acholastic qualifications. Should the 

school authorities hold back those 30 per cent in order to 

satisfy perheps the desire of someone to have all the chil­

dren together, which is a desirable matter, a democratic 

8 method of public school instruction? Should this 30 per 

9 cent of children be held back and prevented from going for-

10 ward because 20 per cent of the pupils failed to measu!'e up 

11 scholastically to the requirements set forth by the school 

12 authorities? I don't think they should. 

18 Maybe the answer is that there may be practical fe8'tnrre 

14 there because of the great mass of people that have to be 

16 served by the facilities in the public system. I think 

16 ordinarily that there are some of those that are clearly with 

17 in the power of the school authorities, that the backward 

18 child instru ction method is usually adopted for children who 

19 are retarded, not because they may not have mental equipment, 

20 but they are lazy, indolent, or have nervous disabilities or 

~ di80rders wblch prevent them from reaching what the normal 

22 child attains. I don 't mean the brilliant child or the 

23 prodigy, but I mean the normal child when you figure children 

17 24 on the minimum. 

26 

26 

IIR. MARCUS: May I make inquiry of counsEll if under 

the El Mondena Plstrict he contends there is any difference 

1 __________ _ --- ---------------
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between the 249 pupils in the Lincoln School and the 108 

pupils in the Roosevelt School with respect to t heir educa­

tional qualifications, or as to whetheror not they a re back­

ward or forward, or whether or not'it is simply a segrega­

tion 

THE COURT: You can ask him one question and let him 

answer that before you put the alternative, if he wants to 

answer it. 

- MR. HOLDEN: I say that in the El Modena School the 

249 cannot come anywhere near them in mental attainment. 

MR. MARCUS: That is one point at issue. 

THE COURT: How are we going to determine that? Cer­

ainly, I am not going to set this Court up as the determine 

f the scholastic qualifications of pupils in the public 

school system. 

MR. MARCUS: Let me ask counsel this further question. 

Is that your position with regard to the other districts 

where there is segregation? 

MR. HOLDEN: Well, it is my answer in El Modena. 

MR. MARCUS: What about the others? 

MR. HOLDEN: And in Santa Ana, I say there is no segre 

tion other than according to where they live. In Garden 

GrGVe, yes, they cannot compete with the other children. 

MR. MARCUS: So that there is with regard to each dis-

26 trict that is named as defendant here 

26 MR. HOLDEN: In the Westminster District, no. Tbey 
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1 cannot find a del!l8rcation between the students. 

2 THE COURT: Do you contend that would be a lawful 

3 exercise of educational authority in that district? 

MR. HOLDEN: That is the district that is not going to 

segre8ite them. The El Modena District is a very unusual one 
-------,~~-------------. in that as far as mental attainment is concerned, the line, 

, th'e-p-r .... o-c-e..,d,..u-r-e--:-t-:h-a-:t-u-s-ua-l;:;d;~~d~oe!::'s~n:'o:t-:-o-:::c:cu::-:r"t::-:h~e~r::::e:-.-

19 

20 

21 

22 

23 

24 

26 

26 

~-------.~---~.-;--- .. -,~~. '<-.-"""'.'-'-'~""".,.";",-""."""""",--~,,,=,-

THE COURT: Let me make this inquiry, 'If'. Hald IJP jIj~ 

these districts where the territorial lines have been drawn 

to include within tha t area Mexican families, Mexican chil-

dren, so-called, are you able to stat e whether or not the 

criterion of such classification has belll to arrange the 

by the school authorities in such a way as to bring 

that result? 

/ MR. HOIDEN: I think so, your Honor, on Fremont School 

articularly, that one school at least in Santa Ana. I be­--that thll did meander the line ___ .~ '" 'w""""",,. h ~.--
a little bit in order to 

in the Mexican people • 
. ~<-,~",.,",-"-~,,,,,,--~~--,,,,,,,-~, 

THE COURT: Do you contend that that would be a lawful 

exercise of school authority under the Constitution? 

MR. HOLDEN: I think if the mental and the other quali­

fications are considered, I think it would be ]a wful for the 

class; in other words, if they were permitted in the same 

school to segregate them in different classes, then they 

could segregate them in different school buildings. 

that would have to be shown, and I think it can be. 

l ____ _ ---------

I think 
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MR. MARCUS: May I make one further inquiry of counsel

With respect to the Lincoln School, counsel, are there any

different ollgIndards in the El Modena District required of

the pupils that attend that school than those that attend

the Roosevelt School?

MR. HOLDEN: The courses of study are the same, the

same subjects are taught in both schools.

MR. MARCUS: In the same grades the same subjects are

taught all the way through?

MR. HOLDEN: That's right.

ihb COURT: The same curriculum.

MR. MARCUS: Then there is no different curriculum in

the Roosevelt School from the Lincoln School?

MR. HOLDEN: Absolutely not.

MR. MARCUS: Are there any special qualifications

between the two schools?

MR. HOLDEN: Yes. I might be able to do arithmetic

and you might be able to do arithmetic, but you can do it

twice as fast as I can. That is a difference.

MR. MARCUS: But being the same curriculum, the same

course of study in both schools and no special requirements

necessary for either school or both of them, you have under

the Lincoln School required all persons of Mexican descent

to attend and there are no English speaking pupils attending

there.

MR. HOLDEN: That's right.     
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MR. MlI.RCUS: May I make one further inquiry of counsel 

With respect to the Lincoln School, counsel, are there any 
ot;her 

different orAstandards in the El Modena District required of 

the pupils that attend that school than those that attend 

the Roosevelt School? 

MR. HOLDEN: The courses of study are the same, the 

same SUbjects are taught in Doth schools. 

MR. MARCUS: In the same grades the same subjects are 

taught all the way through? 

MR. HOLDEN: Thetis right. 

THE COURT: The same curriculum. 

MR. MARCUS: Then there is no different curriculum in 

the Roosevelt School from the Lincoln School? 

MR. HOLDEN: Absolutely not. 

MR. MARCUS: Are there any specIal qualifications 

between the two schools? 

MR. HOLDEN: Yes. I might be able to do arithmetic 

and you might be able to do aritbmetIc, but you can do it 

twice as fast as I can. That is a difference. 

MR. MARCUS: But being the same curriculUll1, the same 

course of study-in both schools and no specIal requirements 

necessary for either school or both of them, you have under 

the Lincoln Scbool required all persons of Mexican descent 

to attend and tbere are no English speaking pupils attending 

there. 

MR. HOLDEN: Thatls rIght. 
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THE COURT: We will hear the rest this afternoon. 

There doesn't seem to be much left on pre-trial, gentlemen, 

excepting to determine whether or not you want any further 

typical, classical districts and schools before the Court to 

illustrate the point that you have i~ the case factually. 

MR. MARCUS: Your Honor, I only selected four schools. 

7 There are many more in that district where the segregation is 

8 practiced. I thought by selecting four schools we would set 

9 an example. I thil1k there are some 12 or 15 where this is 

10 practiced, and in every district in Orange County, where 

1! there are two separate schools. I know of one instance where 

12 they a re across the street and only Iilexican children are per-

18 mitted to attend. 

14 THE COURT: Is there a County Board of Education in the 

16 County of Orange? 

16 MR. HOLDEN: There is a County Board of Education, but 

17 it doesn't have any jurisdiction of this. 

18 THi COURT: All of these matters that have been explore, 

19 concerning which much has been made here this morning, are 

00 determinations by the respective local school authorities? 

21 MR. HOIDEN: That's right. 

22 MR. TIET%: Your Honor, might I ask a question or two 

23 of counsel? 

24 THE COURT: Yes. 

26 MR. TIETZ: Are the terms "English speaking pupils" 

26 and Spanish speaking pupils", which seem to be the terms 
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used by the school authorities in their segregatilln, us8t'i 

uniformly throughout all these tebu1ations that have been 

furnished? 

MR. HOLDEN: Well, so far as th1s 1awsu1t- 1s coneerned, 

5 yes, because if you have read the pI eadings, you notice tha t 

6 he calls his clients one thing and in the answer we refer to 

7 them differently. That is the problem that we are confront~d 

8 with. I think it is stipulated here that those mean the 

9 Mex1can descent, Spanish speaking, or Americans of Mexican 

10 parentage. 

11 MR. TIETZ: The definition then is those students who 

12 are able to comprehend the Eng11sh language sufficiently to 

18 maintain the rate of progress that is expected? 

14 MR. HOLDEN: Thatls right. 

15 MR. TIETZ: If that 1s true, and if that was the intent 

16 to use the tezminology un1formly, does a child who starts 

17 out under the class1f1cation, in the eyes of school author1-

18 t1es, as Span1sh speak1ng, later change over to all. Engl1'sh 

19 speak1ng class1f1 cati on? 

20 MR. HOLlEN: Yes. 

21 MR. TIETZ: If that is true, which 1 t se8llls to me it 

22 should be, how 1.s the classif1cation on Roosevelt School 

28 accounted for where there are 25 who are still considered by 

24 this definition Spanish speaking? 

25 MR. HOIDEN: That is simply because they a re going back 

26 to our other definition of Spanish speaking, because of the 

----,-,--------' 
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1 
Mexican descent. It says "or Mexican descent." We have 

2 stipulated for the purpose of this trial that i~ wha t it 

3 means. 

4 MR. TIETZ: Then there are two definitions: One. 

5 

6 

ability to comprehend sufficiently to maintain progrea~. and 

the other the definition of lineage? 

7 MR. HOLDEN: The justification for the segregation i.'3 
~ {'." 

8 I based entirely on the language difficulty of this PI r1ilcul:ar 

9 I group of pupils, tha t is the defin on. - -
10 MR. TIETZ: One more question. Why. then, in the 

11 Roosevelt School are these 25 pupils still classified, at 

12 least by the llchool,authorities, as Spanish speaking pupils? 

18 MR. HOLDEN: Because they a re of Mexican descent. 

-------------------------------14 THE COURT: And for no other reason than tha t? 

15 MR. HOLDEN: No. His complaint says, "or Mexican 

16 descent,lf and we mve interchanged the words "Mexican descent 
,-~,---~,.,..,;.,",..-.~~ .. "~-------.......~'--..,.~-~~ ~ 

17 and "Spanish speaking" and so this certificate sayr or." 

18 That means as far as parentage is concerned. that 25 is 

19 exa ctly the same a s the 249 as far a s blood is concerned. In 

20 other words. they are or Mexican descent. 

~ MR. MARCUS: At least that definition is on the 

~ Roosevelt School. 

28 loIR. HOLDEN: Yes. Up above I say, "or Spanish-If We 

24 could have put tha tin. 

28 MR. MARCUS: Do I understand it correctly, then, that 

28 the same curriculum is established for each grade in the 

,--------------------------
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schools of Roosevelt and Lincoln?

MR. HOLDEN: And every other school in Orange County.

MR. MARCUS: And the same courses are taught in each

grade in every school?

MR. HOLDEN: That's right.

MR. MARCUS: And then your contention is that they cant

make the grade?

MR. HOLDEN: They can't keep up with the other students

that is my contention.

THE COURT: That narrows it down pretty well to the

issue as to whether legally the school authorities have im-

pinged upon a constitutional right of these children involved

here by so segregating them.

MR. HOLDEN: That is the whole case.

THE COURT: Do you think there is anything factually to

explore then? You can think it over and confer together

during the noon hour.

MR. HOLDEN: I think we are going to have some testimon

on that point.

THE COURT: Maybe so.

MR. MARCUS: I feel that the proof of the pudding is in

the eating, and we can come here and espouse these principles

to the Court, but in the last analysis we still have the same

situation out there, that is, that you have got 249 pupils

in one school and all those 249 children are of Mexican

descent.   

0076 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

76 

schools of Roosevelt and Lincoln? 

MR. HOLDEN: And every other school in Orange County. 

MR. MARCUS: And the same courses are taught in each 

grade in every school? 

MR. HOLDEN: That's right. 

MR. MARCUS: And then your contention is tha t they can' 

make the grade? 

MR. HOLDEN: They can't keep up with the other students 

that is my contention. 

THE COURT: That narrows it down pretty well to the 

issue as to whether legally the school authorities have im­

pinged upon a constitutional right of these children involved 

here by so segregating them. 

MR. HOWEN: That is the whole case. 

THE COURT: Do you think there is anything factually to 

16 explore then? You can think: it over and confer together 

17 during the noon hour. 

18 MR. HOLDEN: I think: we are going to have some testimon 

19 on that pOint. 

20 

21 

THE COURT: Maybe so. 

MR. MARCUS: I feel that the proof of the pudd1ng is in 

22 the eating, and we can come here and espouse these principles 

23 to the Court, but in the last analysis we still have the same 

u situation out there, that is, that you have got 249 pupils 

23 in one school and all those 249 children are of Mexican 

26 descent. 

------------------------------------------
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1 
THE COURT: That lIl!Iy be true and yet it may be not an 

2 unjust discrimination against those pepple. The mere fact 

3 that there are numbers wouldn't necessarily establish a fact 

4 of unjust discrimination. There may be a reason for the 

5 classification which would not impinge the constitutional 

6 right to equality of educational facilities in the public 

7 school system. 

8 MR. MARCUS: on the face of it, it would indicate there 
, 

9 is something wrong in the matter of 249 pupils of Mexican 

10 descent being in one school and not one American child, we 

11 will sa y, in tha t particular school. 

12 THE COURT: I wonder whether there are any other dis-

13 tricts tie t need be explored in this pre-trial hearing? 

14 MR. HOLDEN: I thiBk those are all the districts that 

15 are mentioned in this case, your Honor. 

16 ME. MARCUS: 'lhose are the f'our. 

17 THE COURT: I would think that the way to proceed, Mr. 

18 Marcus, at trial would be to employ the right which the plain-

19 tiff baa under the new rules, to call theBe Bchool authori-

20 ties who have brought about what you contend to be an unjust 

21 discrimination, and it may be f'rom their evidence you will ge 

22 in the record the factual situation tha t you thiBk exists. 

23 I don't believe you will have to cal~~1- them. I don't know 

24 what they 11'111 say, of course, and it will depend on what they 

~ testify to, but I don't see how it will be necessary to call 

~ all of these witnesses, the children and the parents. You 

L ___ . - --------- --- -----
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have got the certificates here. You have got the stipula­

tions of counsel. You contend that the segregation has been 

lIlade not be ,caus e of the scholarship atta iDlllents, but because 

4 of the origin of the children. The County contends here that 

6 with the exception of one or two instances where I believe it 

6 has been 8 tated there is going to be an effort made to 

7 rectify the --

8 MR. HOIDEN: Westminster, that is. 

9 THE COURT: With the eocception of those two instances, 

10 that the segregation has been made because of scholastic 

11 qualifications or lack of qualifications of those stUdents. 

12 MR. MARCUS: Apparently that is a new thought of 

18 counsel because he hasn't set that uP in the snswer. 

14 

16 

THE COURT: That 1s an issue in the ease. 

MR. MARCUS: He says such pupils should a ttend said 

16 schools until they acquired some efficiency in the English 

17 language or until they had completed the fifth grade. 

18 MR. HOLDEN: I don't see any difference in that. 

19 MR. MARCUS: ~ome efficiency in the English language." 

20 I was only prepared to meet that issue. If he wanta to go 

21 into the scholastic ability of the various students, we can 

~ do that. You see, that gets back to the very same principle 

28 

24 

of what is called race superiority; that is on the basis that 

the Anglo Saxon is superior mentally to the stUdents of 

~ Mexican descent, and I don't think there is any basis in ~w 

26 to permit the segregation because of clalmed superiority of 
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0079 1 the English speaking students because the Spanish speaking 

students or the students of Mexican descent, as they claim, 
2 

3 are not as proficient as the English speaking students. 

4 
THE COURT: The matter of tongue is no criterion in and 

5 of itself as to scholastic efficiency of an individual. The 

6 matter of tongue may be an important element in the ability 

7 to instruct and impart knowledge to a class of immature chi 1-

8 dren. There may be some degree of ability to comprehend 

9 thoughts, thoughts imparted in the public school system 

10 through the English language. It is required that the in-

11 struction be in the English language. That isn't anything 

against the child, except by someone who doesn't want to 12 

is argue the facts. The mere fact that a child, because of his 

14 lack of contact with or knowledge of a particular language 

15 may be handicapped in another -- that is what, the Supreme 

16 Court tried to say in this Nebraska case -- doesn't show any-

17 thing improper or doesn't show any reflection upon that child 

18 any more than the plaCing of children who are of arrested 

19 mentality or who are lazy or who don't want to work in 

20 school in a room by themselves. That is no reflection on 

~ them, and it is within the proper scope of school authority. 

~ If there is something else, of course, you probably would be 
--,~~~,-~"-,-,-,, ~.,., '''''l.'''-_(''''-'''''''_-'''''' - ....... ·X"e .... "' ... ""'.. - -" "'~""'"",',,_"'."'_,,'_ ~'''-''"'".-'.,. ~k'N!,~",,':,'_.;.. , ... '''";';-'''''<~'''i''''~'~:...).'''''''' ___ '' 

~ able to show it by the method the Cpurt has suggested, and 

u I think you should pursue that method. Though you are not 

~ bound by the testimony of these school authorities, you can 

~ examine them, and the amicus curiae would be here and he 
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could assist in that in getting down to the mentality of the

individual. You could show the outward, verbal manifesta-

tions of the person for one thing; the deep down feelings are

another. Do either of you think it is necessary to go

further in the pre-trial?

MR. MARCUS: Your Honor, if we are going into the field

of the ability of these students, and your Honor suggested we

call the school officials at the time of the trial of this

matter, we are going to be here week on week.

THE COURT: We can't help that. You brought us here

and you will have to put up with what we say or the issues in

the case. You brought the case here.

MR. MARCUS: I am willing to do it. I understood you

to state that the segregation was because, not of any scholas-

tic ability or inability of the respective students, but

because of the fact that they were unable to comprehend the

English language sufficiently when they started into the

grade school.

THE COURT: That is just a play on words. Let me show

you how it is a play on words. I Just stated what I thought

would be the explanation of that. The law requires that in-

struction in the public school system in California shall be

in the English language. That means that children who cannot

comprehend to the same degree instructions may be handicapped.

The teacher may be very capable and yet he is not, or she

may not be able to impart to the pupil the knowledge that it            
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1 could assist in that in getting down to the mentality of the 

2 individual. You could show the outward, verbal manifesta-

3 tions of the person for one thing; the deep down feelings are 

4 another. Do either of you think it is necessary to go 

5 further in the pre-trial? 

6 MR. MARCUS: Your Honor, if we are gOing into the field 

7 of the ability of these students, and your Honor suggested we 

8 call the school officials at the time of the trial of this 

9 matter, we are going to be here week on week. 

10 THE COURT: We can It help that. You brought us here 

11 and you will have to put up with what we say or the issues in 

12 the case. You brought the case here. 

18 MR. MARCUS: I am willing to do it. I understood you 

14 to state that the segregation was because, not of any scholas 

15 tic ability or inability of the respective students, but 

16 because of the fact that they were unable to comprehend the 

17 English langu~ e sufficiently when they started into the 

18 gl'8de school. 

19 THE COURT: That is Just a play on words. Let me show 
20 you how it is a play on words. I just stated what I thought 
21 would be the explanation of that. The law requires that in-
22 struction in the public school system in California shall be 
28 in the English language. That means that children who cannot 
24 comprehend to the same degree instructions may be handicapped 
26 The teacher may be very capable and yet he is not, or she 
26 may not be able to impart to the pupil the knowledge that it 

I 
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1 
is necessary for tha t pupil to have to make a grade in school 

2 
That is part of scholarship attainments. You can't divorce 

3 that from other things that come within the realm of instruc-

tion. It just can't be done, that's all. That is wha t he 

5 means, as I understand it, that is what he means by the 

6 scholarship attainments. It pertains to the ability of the 

7 I pupil to comprehend the instruction and to go forward ac-

8 cording to normal school requirements for the advancement of 

9 pupils in grades. 

10 MR. MARCUS: I had tha t purpose in mind when I asked 

11 cou{l.8el if the exact same curriculU1ll was established in every 

12 school in this district, to which he replied it was and that 

18 the pupils received the same instructions in each of the 

14 schools. That would indicate, your Honor, that if a child 

15 i8 in the first grade of the Roosevelt School, he got the 

16 same as in the first grade of the Lincoln School. 

17 THE COURT: It would indicate an effort was made to 

18 give him that. Whether he received it or not would depend 

19 upon the child. 

20 MR. MARCUS: For all those attending the same school, 

~ that would indicate they actually received it. On the other 

~ hand, when you have the obvious situation of so many students 

~ being of the Spanish speaking class and all in one school --

24 THE COURT: The mere fact of numbers wouldn't indicate 

~ a thing, Mr. Marcus. If it does, you could show it by the 

~ evidence by bringing these people here and cross questioning 
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them why there are so many students in one school and none 

of them in another. 

MR. MARCUS: Counsel here could give your Honor the 

same reason as the school authorities did. 

THE COURT: I don't want to hear either of you on that. 

I want to know what evidence you have got and that would show 

one thing or another. 

MR. MARCUS: The school principals or instructors could 

9 come here and give an example with respect to the various 

10 classes. He could say, ''We are passing these students as 

11 they graduate from the various classes. We have segregated 

12 them because we feel they a re not capable of keeping up 

18 with one anothar, tha t the Mexican children are backWard, 

14 that they are not able to grasp the learning or the teachings n 

16 THE COURT: I doubt whether he would go to that extent. 

16 I apprehend you would find he would say something different 

17 from that. 

18 MR. MARCUS: He will give the reasons, whatever they 

19 may be, for the segregation. How are we going to overcome 

20 that except by bringing the pupils here that are actually 

~ involved in this difficulty? 

20 22 THE COURT: You could put a concrete, factual question 

22 as to pupil John Brown or Marr' BroWn, and you could take 

24 that instance of that concrete examination and question the 

26 appropriate school teacher or authority about John or Mary 

26 Brown, and if they said that they couldn It measure uP. I 
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suppose you could bring John and Mary Brown here, but I

don't know whether the Court is the proper arbiter in an

educational test of that kind. I doubt it.

MR. MARCUS: But the school authorities in Orange

County haven't adopted that basis. They have stated that all

Spanish speaking pupils must attend that school.

THE COURT: Do you want to rest on the record here?

If you do, we will try the case on that theory, if you think

it shows that, without introducing any further evidenceJ

MR. MARCUS: Well, it may be that we could dispose of

it on that basis.

MR. HOIDEN: Of course, I think the Court indicated

the noon hour was here about a half hour ago.

THE COURT: I did, and I was trying to see if I could

get you to sit down during the noon hour and see if you

could agree on something that would save us a great deal of

time here. Come back at 2:00 o'clock.

MR. MARCUS: I suppose your Honor still has the same

elementary principle of law your Honor enunciated at the be-

ginning of this case?

THE COURT: Yes.

(Whereupon, at 12:40 o'clock p. m., a recess was taken

until 2:00 o'clock p. m.)    
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MR. HOLDEN: Of course, I think the Court indicated 

the noon hour was here about a half hour ago. 

THE COURT: I did, and I was trying to see if I could 

get you to sit down during the noon hour and see if you 

could agree on something that would save us a great deal of 

time here. Come back at 2:00 o'clock. 

MR. MARCUS: I suppose your Honor still has the same 

elementary principle of law your Honor enunciated at the be­

ginning of this case? 

THE COURT: Yes. 

(Whereupon, at 12:40 o'clock p. m., 9 recess was taken 

until 2:00 o'clock p. m.) 

1 _____ _ 
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1 
LOS ANGELES, CALIFORNIA, TUESDAY, JUNE 26, 1945. 2:00 P.M. 

2 

3 THE CLERK: 4292, Mendez and others aeainst Westminster 

4 and others. I 
5 THE COURT: Gentlemen, did you have a conrerence duringl 

6 the noon hour? 

7 MR. MARCUS: Well, we can say yes, your Honor, but 

8 counsel feels that this is not a representative suit and, 

9 thererore, he could not consent to a general policy or dis-

10 regarding the segre@ation o! eradicating the segregation. 

11 me says he is willing to make some concessions with respect 

12 to the plaintiffs in this action, but that certainly wouldn't 

13 remedy the situation we are trying to reach. 

14 THE COURT: Well, it is a class suit. I suppose it is 

16 a legal quest lon, really. 

16 MR. MARCUS: I certainly wouldn't be In a position to 

17 name sQlle three or rour thousand children in that district. 

18 THE COURT: I have been thinking a good deal about the 

19 procedure in this case. The case seems to be, as far as I 

20 can discover, sui generis. I don't believe there Is any 

21 ca se in the books tha t parallels this cs se. The principlLes 

22 that I have cited from the Nebraska case, of course, are ap-

23 pl1 cable in the case. I was hopeful tha t there might be 

24 sane appeal to the State court primarily instead of bringing 

25 the case to the Federal Court ab initio. Counsel doesn't 

26 seem disposed to do tha t. The complaint did state a case, I 

I 
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think, under the modernized method of pleading in civil 
1 I 

2 

3 

4 

5 
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9 

10 
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18 

actions in th,e Federal Court. For that reason I thought that 

the motion to dismiss was not well taken. I still think that 

is true, but I was hopeful when I permitted the amicus curi~e 

to come into the case that they they wou~d help us some. 

Instead of being friends of the Court, they seem to be on­

lookers. We have been trying to formulate some method where­

by the time of everybody could be conserved in a case of this 

kind. 

MR. MARCUS: Your Honor, there was a like suit in this 

court before Judge Yankwich. The case involved 

THE COURT: Well, that was the case that you called the 

Court's attention to. That was a consent judgment, as I re-

14 call it, wasn't it? 

15 MR. MARCUS: Tbe.t was after a hearing on the motion. 

16 your Honor. 

17 THE COURT: Well, I have ruled on the motion. I have 

18 denied the motion. 

19 MR. MARCUS: But the motion went to the respective 

~ capacities to sue. The same position as counsel has taken 

21 here was taken in that. That suit was brought by some four 

22 people on behalf of all the Mexican people of Mexican 

~ descent in San Bernardino County. 

u THE COURT: That case wasn't analogous to this case. 

25 MR. MARCUS: Only with respect to being a suit in a 

25 representative capacity. ,_._--
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THE COURT:	 What I am trying to do is to see whether

or not everyone's time can be conserved in presenting the cats

for decision. I thought -- and I still don't see why it

cannot be done -- that if typical schools were selected, we

could proceed with those. Let's assume that every school in

the County of Orange or every school district, I don't know

whether it is true or not, but assume for the purpose of the

drawing out what is in the Court's mind, adopted this plan

of segregation.	 Certainly it wouldn't be necessary to go

into the details of every school in order to arrive at a cor-

rect determination of the legal issues involved. If certain

schools were to be selected and it was agreed that they were

representative of all the schools, a great deal of time would

be saved, a great deal of money, both public and private,

would be saved, and yet the issue that is in the ease would

be presented for decision. That is the purpose of these pre-

trial proceedings. That is what I was hopeful that you

gentlemen could agree upon without sacrificing any legal

question that you might feel is in the case, either side, not

foreclosing you.

As I stated to counsel for the school district, the

question of jurisdiction which you raise, which you seriously

urge, is not jeopardized at all by it, because if the Court

has jurisdiction at the inception, it has jurisdiction at

any stage of the proceedings regardless of the factual matter

that can be properly conceded orplAeed in issue.    
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1 
THE COURT: What I am trying to do is to see whether 

21 or not everyone's time can be conserved in presenting the cas 

3 I ror decision. I thought -- and I still don't see why it 

4 I cannot be done -- that ir typical schools were selected, we 

6 could proceed with those. Let's assume that every school in 

6 the County or Orange or every school district, I don't know 

7 whether it is true or not, but assume for the purpose of the 

8 drawing out wha t is in the Court's mind, adopted this plan 

9 or segregation. Certainly it wouldn't be necessary to go 

10 into the details or every school in order to arrive at a cor-

11 rect determination or the legal 

121 schools were to be selected and 

issues involved. If certain 

it was agreed that they were 

13 representative or all the schools, a great deal of time would 

14 be saved, a great deal of money, both public and private, 

16 would be saved, and yet the iesue that is in the case would 

16 be presented for decision. Thet is the purpose of these pre-

17 trial proceedings. Tha t is wha t I was hopeful that you 

18 gentlemen could agree upon without sacrificing any legal 

19 question that you might feel is in the case, either Side, not 

~ foreclosing you. 

~ As I stated to counsel for the school district, the 

~ question or jurisdiction which you raise, which you seriously 

~ urge, is not jeopardized at all by it, because if the Court 

u has jurisdiction at the inception, it has jurisdiction at 

26 any stage of the proceedings regardless or the f actual matter 

26 that can be properly conceded orPll4,ced in is sue. 

---_._------- ---. --_ .. _------_ .. _ .. _---_ ... _------
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It is not my custom in pre-trial proceedings to force 

matters, but I do certainly urge with all the force I can, 

without simply stating that such and such a matter will be 

the situa tion, tha t counsel get together and agree upon the 

facts, and I think tmt can be done. I don't see why it 

cannot, unless counsel, instead of being counsel in the case, 

become participants and inject emotion into the case which 

doesn't belong here as far as the presentation of it is con-

cerned. 

MR. MARCUS: Judge, could I offer this suggestion? 

THE COURT: Yes. 

MR. MARCUS: In the bope that it might 'solve tbe situa 

tion. Supposing we would proceed to the trial of this 

action on the Garden Grove School District, and if we can 

frame all the issues on that one particular district and dis 

pose of all tbe legal problems there, I think we might be 

able to rest the other ones upon this one school district, 

if counsel is willing to stipulate that tbe Court's ruling 

with respect to this one district would be binding upon all 

of tbe school districts. 

THE COURT: May I see the certificate in the Garden 

Grove District? 

MR. HOLDEN: In that connection, your Honor, the 

Garden Grove, of all the districts, is the one that there 

isn't any petitioner before this court on according to our 

information. That is the one where the petitioners do not 
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live in Garden Grove or attend that district. I would prefer

that we take El Modena.

THE COURT: Why wouldn't it be well to take a district,

Mr. Marcus, in which there isn't any question but what the

child and the home is within the school district where the

school is located?

MR. MARCUS: I will tell the Court the reason why. My

main investigation in this case and my main search concerning

this particular Garden Grove School District, concerned the

principles enunciated by the Superintendent of that school in

his brief, in his thesis on this subject, which are being'

followed in practice there. There is complete segregation in

the various schools/
in

thatparticulav district, both with

respect to English speaking pupils and those of Mexican

descent.

THE COURT: Well, if that is the case, you think that

is a district that represents the plaintiffs' viewpoint?

MR. MARCUS: Yes, your Honor. Now, if for some reason

orother there may be some difficulty with respect to the

plaintiff named in this case because counsel feels that they

are not residents of that district or have not attended that

school, if he is willing to stipulate, we will put some other

student in there, name him as a party plaintiff and deem the

answer as being applicable to that petitioner if that will

eradicate any difficulty with respect to that. I am not

interested with reference to one particular petitioner in             
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live in Garden Grove or attend that district. I would prefer 

that we take El Modena. 

THE COURT: Why wouldn't it be well to take a district, 

Mr. Marcus, in which there isn't any question but wbat the 

child and the home is within the school district where the 

school is located? 

MR. MARCOS: I will tell the Court the reason why. My 

main investigation in this esse and my main search concerning 

this particular Garden Grove School District, concerned the 

principles enunciated by the Superintendent of that school in 

his brief, in his thesis on this subject, which a re being 

followed in practice there. There is complete segregation in 

the various 8 ChOOli,tba t p;lrtieulan district, both with 

respect to English speaking pupils and those of Mexican 

descent. 

THE COURT: Well, if that is the case, ;you think that 

17 is a district that represents the plaintiffs' Viewpoint? 

18 MR. MARCOS; Yes, your Honor. Now, if for some reason 

19 orother there ma;y be some difficult;y with respect to the 

~ plaintiff named in this case because counsel feels that they 

21 are not residents of that district or have not attended that 

~ school, if he is willing to stipulate, we will put some other 

28 student in there, name him as a party plaintiff and d eam the 

u answer as being applicable to that petitioner if that will 

~ eradicate any difficulty with respect to that. I am not 

00 interested with reference to one particular petitioner in 
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this case. We are interested in particular with reference t 

the class, the entire Mexican population of that district. 

THE COURT: Why couldn't we take two districts? 

couldn't you reach an agreement on two districts so as not 

to prejudice either side of the case? We could take the 

EI Modena is that the name? 

MR. HOLDEN: Yes, tha t' s right, your Honor. 

THE COURT: Take the EI Modena D1~rict and take the 

Garden Grove District~and70n71iietourfrvraI5Mi ttl' tTIl'5rlt'-
_-~-... ~ .. ti)-J [: "'"....,! ___ "ft.,¥'''''''''''''i*'~'..:iW<Ii<''~';;;;'!i~,~.w~~'t~''''" t'~it (-:Wl!i,,,I\ti,je<!;,~';ioOi¢~r" i$ k L -tI'/iii 

'Ewo distr1cts, and you could argue from either side of the ~"",' 

question that there is a class case or there is not a class 

case. What I mean is to obv1ate the necessity of taking 

up seriatim and extensively each of these districts that are 

mentioned here 1n the complaint, which it seems to me is 

going to prolong the case unnecessa.r1ly and to no ava1l, 

because the number of witnesses will not be persuasive on 

this Court at all. T he issue is not a matter which turns 

on the number of persons who ~estift 1n the case. If it is 

shown in one case, factually, that the segregation is un­

justly discriminatory, I don't care how many there are who 

come here, it will be discriminatory. The only phase of it 

that the numer1cal element could provide would be on another 

angle. If this were just an isolated situation, spasmodic 

situation, it wouldn't show a concerted plan which you have 

alleged in the complai:Jt. You have alleged here that there 

has been a concerted plan to exclude these people because of 
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1 their origin. That is the same plan statement of' the issues 

2 If you get a class suit and you have got two districts that 

3 illustrate all phases of that issue, why would it be neces-

4 sary to take up any other? 

5 MR. MARCUS: Well, counsel wanted me to proceed on this I 

6 Garden Grove School and then suggested that we have no peti-

7 tioner in court because from his investigation he has de-

8 termined this party is not a proper party pet1t10ner. Maybe 

9 we can obviate that by getting some other petitioner in that 

10 district, and I know that I am, and I presume counsel is 

11 interested 1n determining the question of ]a w involved, not 

12 so much who the petitioner is in this case. We can agree 

13 upon the point as to who is a proper pet1tioner. 

14 THE COURT: Do you know whether there are any persons 

15 in the Garden Grove Distr1ct who are of that m1nd? They may 

16 be all satisfied in that district. Do you know whether they 

17 are or not '/ 

18 MR. MARCUS: Oh, yes, your Honor. 

19 MR. HOLDEN: I don't think youw1l1 find any that ob-

~ jected to going -- well, that is your problem. If you can 

21 get one tha tactually compla1ned, that 1s all right. 

22 THE COURT: I don't think a person is in a position to 

23 raise a question of constitutional law unless he is affected 

24 by the matter, not coaxed into the situation, but does it of 

25 his own volition. I don't mean to say that they must be 

26 lawyers so as to know what their constitutional rights are, 

~-~-----.-----------~-.---------------- . ~ --------
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but they must at least feel the injustice of the discrimina- I 
tion and complain about it. Otherwise, you are just stirrinJ 

up a situation which isn't from any point of view the hap- \ 

piest solution in a community. 

MR. MARCUS: Your Honor, you can rest assured that 

this is not litigation that has been promoted out of my own 

mind nor out of the mind of the Mexican Government that I 

represent. If your Honor had occasion to know of the meet-

ings that have been held in the various districts of schools 

in that area, and counsel knows about them, it would dissi-

pate your mind that there was any such thought in my mind of 

promoting such litigation as this. Now, your Honor, and 

this is just a pass1ng thought 1n this matter, you may have 

read recently 1n the newspapers concerning the actions of 

the Mex1can Un1vers1ty adjoining the state of Texas, but we 

I 

16 

17 

are trying, your Honor, throughout th1s litigation and throug 

our courts here, to obviate the situation that has arisen in 

18 the Republic of Mexico where the s tudents--

19 

20 

THE COURT: That is down there in Brownsvi11e? 

MR. MARCUS: The knowledge of the discrimination 

21 against people of Mexican ancestry --

22 THE COURT: You needn't argue that to this Court at all 

22 I think the Court has clearly indicated its view by over-

24 ruling the motion to dismiss. What's the use of arguing 

26 matters that the Court is with you on? 

26 MR. MARCUS: Well, it is my humble suggestion to your 

-------------------- ---- --------~-----~- - -
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Honor that we, with counsel's stipulation, secure -- and I 

don't mean by coercion or by argument -- a plaintiff with 

3 whom there is no question or doubt about his being a resident 

4\ of that district andattending that school, the Garden Grove 

5 \ School District. Your Honor, so far as the Santa Ana School 

6 District is concerned, are we in the main pretty well agreed 

7 upon the facts in that case? 

8 THE COURT: I think so, the Santa Ana City School 

9 District, I think you are. 

10 MR. HOLDEN: They are divided into districts and fom 

11 the districts in some pJa ces to conform to the population, to 

12 the Mexican population. 

18 THE COURT: In other words, they have designedly set 

14 forth within the City of Santa Ana, California, certain terri 

16 torial limits for the purpose of bringing wi thin those limits 

16 the Mexican people who have children tha t are required under 

17 the compulsory laws of the States of California to attend 

18 State schools? 

19 MR. HOLDEN: That is substantially correct, yes. 

ro THE COURT: The design has been --

~ MR. HOLDEN: In one of these schools they have, you 

~ know, circled the line to embrace the Mexican people. 

23 THE COURT: Where it was necessary to do so to bring in 

24 Mexican PEOple who have children that must attend school, the 

~ public educational authorities have so delineated those lines 

26 as to bring·them all within that area? 
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1 
MR. HOLDEN: That's right. 

2 
THE COURT: Does that go further with respect to the 

3 Ci ty of santa Ana and concede tha t tha t has been done rega rd-

4\ 
less of the ability or inability of the children 

English language? 

I 
to speak thel 

5 II 

6 

fact. 
7 I 

I 

81 
9 

MR. HOLDEN: No, I wouldn't say that that would be the 

THE COURT: Speak and understand the English language? 

MR. HOLDEN: The motive would be in the delineation of 

10 the districts just the same as the segregation in the other 

11 di8tr1C~S, I would think. 

12 THE COURT: I would think the situation with respect to 

18 the City of Santa Ana is very well explored and pretty well 

14 in the record here by agreement. 

16 MR. MARCUS: Very well, your Honor. I thought that, too 

16 and that it would not be necessary to go into that particular 

17 school district. 

18 THE COURT: This case is set for trial next week and I 

I 

19 want to proceed with it. You have got to get some new plain­

~ tiff. It may be that you won't be ready for trial on that 

21 date. 

22 MR. MARCUS: May I offer this suggestion, your Honor? 

28 If we are willing at this time to submit on the Santa Ana 

24 School District, that is the Santa Ana City School District, 

~ and await the Court's ruling on that, possibly the ruling of 

26 the Court may be such in that matter that it may not be 
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necessary to try the other matters. 

THE COURT: I a~ willing to do anything that I can to 

get the case before the Court as expeditiously as is proper. 

MR. HOLDEN: Well, I would prefer, if we go on one, 

that we take the EI Modena School District. The question is 

more clearly presented there than in any other district. 

MR. MARCUS: And not the Santa Ana City School Distric ? 

MR. HOLDEN: Yes. 

MR. MARCUS: If we are willing at this time to submit 

it upon the record that we have stipulated to a t the pre­

trial hearing, WOUld you be willing so to do, sir? 

MR. HOLDEN: You mean the Santa Ana? 

MR. MARCUS: The Santa Ana City School District. 

MR. HOLDEN: I wouldn't want to stipulate that that 

would be the same rule as applied in the EI Modena case. 

MR. MARCUS: I didn't go so far as to say that. 

THE COURT: Do you mean this, Mr. Marcus, tln t you are 

asking him whether he will agree with you to submit this case 

upon the agreed statement of facts in the record now as to 

the Santa Ana City School District; is that what you are ask­

ing? 

MR. MARCUS: On that City School District, it may be 

that your Honor's ruling with reference to that particular 

district would obviate the necessity of any furthar hearing. 

THE COURT: It might be. 

MR. HOLDEN: It might be that everything is in there 

---------------------------------------------
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0095 1 now. I wonder if we could hear this record that we are stipu 

2ilating to. 

3 THE COURT: Well, we could ask the reporter to read it, 

4 but it would take a long time. You can have him write it up 

5 and see if that is the case. 

6 MR. HOLDEN: It seems to me that that would be perfectl 

7 all right, but I am not sure just what is in that stipulation. 

8 Is it in there that the Board acted for the purpose of -- weI, 

9 that they had in mind the mental attainment of the children? 

10 I think it is. 

11 MR. MARCUS: Exactly to the contrary. 

12 THE COURT: Do you have those letters here, Mr. Cross? 

18 THE CLERK: Yes, your Honor. 

14 THE COURT: I don't believe there is anything in the 

15 record of the Santa Ana School District with respect to that 

16 particular matter. 

17 MR. HOIDEN: I would want that in there, that the lines 

18 were drawn and there is only one of them, as I understand it, 

19 the Fremont School District is the only one where there has 

20 been a little meandering of the line to embrace the Mexican 

21 pupils, additional Mexican pupils. In other words, that 

~ school house sits on the edge of the zone. 

~ THE COURT: Let me ask you this question with respect 

~ to the Santa Ana City School Districts, particularly the one 

26 just mentioned, Fremont School. How many School houses ser-

26 vice the children who are attending public schools in the 
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grades which are serviced by the Fremont School 

MR. HOLDEN: There is just one school building. 

THE COURT: Just one school building? 

96 

MR. HOLDEN: One building in each zone. The city is 

5 . divided into 14 zones. 

6 THE COURT: How many of those zones have school houses 

7 where no children are attend1ng other than the children of 

8 Mexican lineage? 

9 MR. HOLDEN: Three. 

10 THE COURT: The other six school houses are attended by 

11 what type of children? 

12 MR. HOLDEN: There are three exclusively Mexican, there 

18 are three that are exclusively non-Mexican --

14 I 
15 I 
16 

17 

THE COURT: Non-Mexican? 

MR. HOLDEN: Yes, and there are e1ght that are mixed. 

THE COURT: Eight of them are mixed? 

MR. HOIDEN: Yes, but the percentage of the mixture 1s 

18 such that it runs from 1 to 89 -- to be exact on that, let's 

19 look at this. Shall I read it for the record here? 

20 THE COURT: Yes. 

21 MR. HOIDEN: In one, Spurgeon, there are 33:) total and 

~ 1 Mexican; in the Jefferson School, there are 205 not Mexican 

~ and 4 Mexican; in the Edison School, there are 323 not 

U Mexican and 9 Mexican; in the Franklin School, there are 161 

~ non-Mexican and 76 Mexicans; in the Lowell School, there are 

00 292 not Mexican and 5 Mexicans; in the McKinley School, there 
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are 237 non-Mex1can and 20 Mexicans; in the Roosevelt School, 

tbere are 180 not Mexicans and 90 Mexicans; in the Muir, 

tbere are 80 non-Mexicans and 63 Mexicans; in tbe Lincoln 

Scbool, tbere are 69 otber than Mexicans and 12 Mexicans. 

Tben there are three schools that are excl~sively Mexican and 

three that are exclusively non-Mexican. 

MR. MARCUS: Your Honor, these pupils, tbese Spanisb 

speaking pup1ls, there are many Span1sh speaking pupils 1n 

these schools, and I have some of' these pupils 1n the court 

room at the present time, that are not Mexicans, and when 

they denominate those Spanish speaking pupils, there a re many 

of' tbose that speak Spsnish that are not of' Mexican descent. 

MR. HOLDEN: Well, let's say Spanish speaking then. 

MR. MARCUS: These schools, Fremont, Delhi and Logan, 

are schoolS that are attended exclusively by persons of' 

Mexican descent and in those schools there is exclusive and 

complete segregation. I thought that if' you were required to 

try the matter, that we would take the Fremont School or 

Delhl, Logan and Wilson Schools as being examples of' that. 

THE COURT: Well, there are two others where the op-

21 posite is true, aren't there? 

~ MR. MARCUS: That's right. The Wilson School is the 

~ opposite. 

24 THE COURT: And the Hoover School? 

26 MR. MARCUS: Yes. 

26 THE COURT: And. the Spurgeon SchOol bas one so-called 

- -~-----------------
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Spanish speaking pupil. Why wouldn't those two categories 

furnish a basis for such additional factual matter tha t may 

be properly introduced in evidence to either show or remove 

any question of unjust discrimination. 

MR. HOLJ:EN: Of course, it comes down then to the 

legal point of unjust discrimination. 

THE COURT: Well, of course, that may not be a factual 

matter. 

MR. HOLDEN: No, it isn't. It may be a purely legal 

matter. 

THE COURT: And it may be a mixed question of law and 

fact. 

MR. MARCUS: As I remember, this morning on the ques-

tion of this particular district, counsel stipulated for the 

purpose of the record, and I am willing to rely upon that, 

that it was not a question of linguistic qualifications or 

the ability of the student, the mental qualifications in the 

City of Santa Ana. As I remember the record --

THE COURT: You may be correct. I didn't remember he 

had stipulated on it. 

MR. MARCUS: But in the EI Modena District, he con­

tended it was a question of their mental ability to keep up 

with the various classes. 

MR. HOLDEN: The only thing that I would stipulate to, 

and I think we were talking about it, is that the City of 

Santa Ana happens to be so situated tha; the Mexican people 
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by a large percentage of them, live in certain localities

there that have been zoned for particular schools. The same

thing applies there as to attainment as does any place else.

MR. MARCUS: My clients have advised me, and I have in1

spected the schools out there, that there are many, many

times when the buses have to go a long distance to get to the

Fremont School and cross over two or three other districts

before getting there, districts that are attended exclusively

by English speaking pupils.

THE COURT: Let's take the Fremont School, for instance

In the Fremont School, according to this exhibit, there were

on March 22, 1945, and presumably the same ratio today, 325

so-called Spanish speaking pupils and no so-called English

speaking pupils, making a total of 325 pupils in the school

at that time. Are you able to stipulate that within the area

or the zone, as you call it, there were on those dates and ar

now, presumably, many more pupils attending public schools

in the City of Santa Ana?

MR. HOLDEN: No, there are not. In my answer the facts

are set forth. I want to refresh my memory here.

MR. MARCUS: As you remember, counsel stated this morn-

ing, your Honor, that there were other students residing in

that district --

MR. HOLDEN: If you will wait just a minute, I will

tell you what my answer is,

MR. MARCUS: I am referring to your stipulation this            
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by a large percentage of them, live in certain localities 

there that have been zoned for particular schools. The same 

thing applies there as to attainment as does any place else. 

MR. MARCUS: My clients have advised me. and I have in-I 

spected the schoolS out there, that there are many, many 

times when the buses have to go a long distance to get to the 

Fremont School and cross over two or three' other districts 

before getting there, districts that are attended exclusively 

by English speaking pupils. 

THE COURT: Let's take the Fremont School. for instance 

11 In the Fremont School. according to this exhibit, there were 

12 on March 22, 1945. and presumably the same ratio today, 325 

18 so-called Spanish speaking pupils and no so-called English 

14 speaking pupils, making a total of 325 pupils in the school 

16 at that time. Are you able to stipulate that within the area 

16 or the zone. as' you call it, there were on those dates and a r 

17 now, presumably, many more pupils attending public schools 

18 in the City of Santa Ana? 

19 MR. HOLDEN: No, there are not. In my answer the facts 

ware set forth. I want to refresh my memory here. 

21 MR. MARCUS: As you remember, counsel stated this mom-

~ ing, your Honor, that there were other students residIng in 

~ that district --

24 MR. HOLDEN: If you wIll wait just a minute, I wIll 

26 tell you what my answer is, 

26 MR. MARCUS: I am referring to your stipulation this 
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morning.

MR. HOLDEN: Here are the facts in the Fremont School,

that in the zone served by the Fremont S chool the population

is 99 per cent of Mexican descent and the pupils attending

the said school are in the same proportion, or approximately

100 per cent. That is the district in which. I said there are

5 to 10 pupils, and my recollection is that theyare of the

negro race -- in the two schools there there are 12 negroes

and they live in the Mexican area, but they are English

speaking, so the school district permits them to go to

another school where the English speaking pupils attend. So

there are those pupils living in that zone which are per-

mitted to leave that zone to go to another school, and they

go to the English speaking school. That is what I would

stipulate to.

THE COURT: The effect of that would be, then, that

within that particular district there are no school children

within the ages and grades serviced by that school that do

not attend the schools where the so-called Spanish speaking

pupils attend, other than the persons of the negro race?

MR. HOIDEN: That's right. I have forgotten whether it

is between 5 and 10 that are permitted to leave that zone to

go to another school.

THE COURT: And those 5 or 10 are all of the negro

race?

MR. HOIDEN: There might be a couple of them that are
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not of negro race. In one of those districts there are two

pupils that are neither negroes nor Spanish that are permitte

to go to another school.Whether that is Fremont or Logan, I

can't say right now for sure.

THE COURT: Would they be Spanish speaking pupils?

MR. HOLDEN: They would not be Spanish speaking, and

then those that you have the letters of there who were per-

mitted to go as the letters indicate. We don't deny that.

MR. MARCUS: Judge, you take that into consideration,

together with the fact that these lines or these areas for

the particular school districts were set forth as counsel has

stated to your Honor in such a meandering fashion --

MR. HOLDEN: There is one line on the Fremont School

that they tell me was meandered.

MR. MARCUS: Well, I have been advised that those three

districts were so meandered around.

THE COURT: Well, you can introduce evidence on that.

That is the only way you could establish that, isn't it?

MR. HOIDEN: We could have a map of the district, your

Honor, and bring it here in court.

THE COURT: He not only questions the physical appear-

ance of it now on the map, but the reason for delineating it

especially in the manner that you describe.

MR. MARCUS: That's correct.

THE COURT: Well, that case, so far as the City of

Santa Ana is concerned, it seems to me is pretty well before 

20
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22

a
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26 
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not of negro race. In one of those districts there are two 

pupils that are neither negroes nor Spanish that are permitte 

to go to another SCh09l. Whether that is Fremont or Logan, I 

can't say right now for sure. 

TEE COURT: Would they be Spanish speaking pupils? 

MR. HOLDEN z They would not be Spanish speaking, and 

7 then those that you have the letters of there who were par-

8 mittad to go as the letters indicate. We don't deny that. 

9 MR. MARCUS: Judge, you take that into consideration, 

10 together with the fact that these lines or these areas for 

11 the particular school districts were set forth as counsel has 

12 stated to your Honor in such a meandering fashion 

18 MR. HOLDEN: There is one line on the Fremont School 

14 tba t they te II me was meandered. 

15 MR. MARCUS: Well, I have been advised that those three 

16 districts were so meandered around. 

17 THE COURT: Well, you can introduce evidence on that. 

18 That is the only way you could establish that, isn't it? 

19 MR. HOLDEN: We could have a map of the district, your 

20 Honor, and bring it here in court. 

~ TEE COURT: He not only questions the physical appear­

~ anee of it now on the map, but the reason for delineating it 

~ especially in the manner that you describe. 

24 'MR. MARCUS: That's correct. 

25 TEE COURT: Well, that case, so far a s the City of 

~ Santa Ana is concerned, it seems to me is pretty well before 

1 ____ _ 
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the Court excepting as to the last phase or aspect of it. If 

you want to go into bringing these officials here and show 

why r-if you can show -- there was anything other than counse 

for the district has stated as their motive or reason, what 

actuated them in making those lines, ~f course, that would 

be permissible for you to do. 

MR. MARCUS: Tha t was one of the reasons or purpos es 

that I wanted to call witnesses to the stand, because they 

have interrogated the officials of the respective districts. 

THE COURT: I know, but you should brt~g the first 

hand eVidence to the Court. 

MR. MARCUS: The parties who are involved in this ac-

tion. 

THE COURT: Bring the others in, and then you can im-

15 peach them by showing the other statements. The burden is on 

16 the plaintiff to show unjust discrimination, not by hearsay, 

17 but by actual presentation of evidence which would show that. 

18 Now, it seems to me that if counsel is correct, I don't say 

19 he is, but I will t ell you I want the case presented just as 

20 

21 

22 

23 

fully as pOSSible, and yet expeditiously, if these school 

authorities, who have delineated and settled these zones, as 

you call them, can be questioned as to why they did it, and 

80 forth, it may be that they will present the evidence whic 

24 you contend is the case. If they do not, then you can pre-

25 sent the other side of it • 

. 25 Now, the only remaining matter is as to the so-called 

1 _____ . ___________ _ --------_._---_ .•. _- -. __ .-----_. 
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rural districts. You don't seem to be able to agree that you 

can get a typical rural district. You think that the Garden 

Grove District, Mr. Marcus, is one that is typical to bring 

out all of the features that are involved in the issues in 

5 I the case, and counsel thinks that the El Modena District is 
I 

6 one that typically indicates the situation. I wonder if you 

7 could agree or stipulate on what both districts are? 

8 MR. MARCUS: Officially, the entire matter at this time 

9 your Honor, I think, is that we are down to the vital issue 

10 as to the reason for the discrimination. There is no ques­

H tion in my mind at this time that counsel's pOSition Is that 

12 the segregatIon has been caused because of the Il'1.abllity as 

18 students of the Spanish speaking students to abll'orb the currl 

14 culum of the various schoolS. 

15 THE COURT: As well as the other pupilS in the achools 

16 of equal age do? 

17 MR. MARCUS: That's right. Having made it a cause of 

18 absolute segregation without respect to English speaking or 

19 Spanish speaking, but having made it absolute with respect to 

00 Spanish speaking pupils only, and not with respect to 

21 English speaking students, and now I am using that tem 

~ Spanish speaking advisedly, because your Honor appreciates 

28 what that means --

THE COURT: Yes. 

25 MR. MARCUS: I think we have established the fact of 

25 the complete segregation. Would it not then be incumbent 

1 ___ _ 
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upon the derendants here to show the reasons for that segre­

gation? They have now admitted that,. 

THE COURT: They have admitted segregation, that is 

true. 

MR. MARCUS: That's right. 

THE COURT: They have denied that that segregation is 

an unjust discriminatory activity on the part of the school 

authorities. Thererore, the question is: Is or is not the 

segre~tion an unjust discriminatory activity on the part of 

the school authorities? That is the thing to p~ove or dis-

11 prove. You have got the burden or proof then. 

12 

18 

14 

16 

16 

17 

18 

19 

20 

21 

22 

23 

MR. MARCUS: We have established the discrimination. 

THE COURT: No, you have established segregation. 

MR. MARCUS: Segregation, I should say. Weha ve 

established segregation. They have admitted that segregation 

in these various schools. 

THE COURT: That's right. 

MR. MARCUS: But they say that segregation -- as yet 

they haven't produced the proof of their position. We have s 

far produced the segregation. 

THE COURT: Tha t 's right. 

MR. MARCUS: Now, they come in and say that that segre­

gation is because of their inability to absorb the language, 

24 but they are going to have to prove that. We have proved 

26 the segregation. That is an affirmative defense. The s egre-

26 gat ion for the Spanish speaking students has been established 
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before this Court for the districts that we have mentioned

by their stipulation. Now, counsel in his statement to the

Court and by way of affirmative defense in his answer, says

that the segregation has come out by reason of their in-

ability to understand or comprehend or absorb the education

offered them. Then we have to have the proof on that. The

burden is now upon them to establish that that segregation is

legal and not in violation of the Constitution.

THE COURT: What do you say as to that, Mr. Holden?

MR.' HOLDEN: As far as we are concerned, we say that it

is perfectly constitutional, that we are not violating any

law, and that is the presumption of law. The presumption of

law is that the official duty has been properly performed,

and we are a school district here, that School Boards do have

the authority to segregate pupils, there can be no question

of that. That they do it properly, that is a presumption of

law. There isn't any law that requires a School Board to

put all pupils in the same room or in the same school house.

A School District, by reason of the fact that they educate

the people, have a right to classify the pupils. When a per-

son raises a question of constitutionality, the burden rests

upon the person raising that question to prove it.

Now, our point in this case, which I certainly think is

the gist of the whole thing, is what part of the Constitution

of the United States or of the laws of the United States did

we violate in segregating Mexicans in one school and white            
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before this Court for the districts that we have mentioned 

by their stipulation. Now, counsel in his statement to the 

3 t Court and by way of affirmative defense in his answer, says 

that the segre~tion has come out by reason of their in-4 

5 ability to understand or comprehend or absorb the education 

6 offered them. Then we have to have the proof on that. The 

7 burden is now upon them to establish that that segregation is 

8 legal and not in violation of the Constitution. 

9 THE COURT: What do you say as to that, Mr. Holden? 

10 MR. HOLDEN: As far as we are concerned, we say that it 

11 is perfectly constitutional, that we are not violating any 

12 law, and tha t is the presumption of law. The presumption of 

18 law is that the official duty has been properly per.formed, 

14 and we are a school district here, that School Boards do have 

15 the authority to segregate pupils, there can be no question 

16 of that. That they do it properly, that is a presumption of 

17 law. There isn It any law that requires a School Board to 

18 put all pupils in the same room or in the same school house. 

19 A School District, by reason of the fact that they educate 

20 the people, have a right to classify the pupils. When a per-

21 

22 
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son raises a question of constitutionality, the burden rests 

upon the person raising that question to prove it. 

Now_ our point in this case, which I certainly think is 

the gist of the whole thing, is what part of tre Constitutio 

of the United States or of the laws of the United States did 

we violate in segregating Mexicans in one school and white 

-----------------
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people in another, that is what I would like to know. What 

laws or the United States or what part or the Constitution 

have we violated? The courts have all held on segregation 

cases that if any provision of the Fourteenth Amendment 

applied on these cases, it would be that provision that says 

that no State shall deny to any person within its jurisdic-

7 I tion equal protection of the law, and they likewise have 
, 

8 held right from the first, and there is no case to the con-

9 trary, .that where equal facilities are furnished to the peo-

10 pIe in the different schools, that that is not a denial or 

11 equal protection of the law, and that pupils, where they are 

12 getting the same education at public expense, are not being 

18 denied equal protection of the law, and that the education 

14 or the people, education of pupils, and Who they shall edu-

15 cate, as long as they get equal protection, is in the hands 

16 of ths State, that the federal government has no jurisdic-

17 tion of the educational facilities or the State, ~_up 

18 to the state to determine whether they educate their people, 

19 and they can educate the girls and leave the ysout, and 

~ they can educate the people up to the age or 21, or they can 

21 start them to school at 10. That is not a question or 

22 federal concern. What they a re trying to do in this case 

22 I am being frank in the matter -- is this. The merits in 

u this case are not going to be determined under the rederal 

~ law. I am satisfied of that. But once that this court gets 

~ jurisdiction, ir they bring in some fact to give this court 

---,-----------~-.--'-----.. - --_._--,_.-----------
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jurisdiction under a federal question, then they will say it 

is up to this court to determine wm t the law of California 

is. 

THE COURT: Of course, we are clear on that, so you 

5 needn't argue that. We are clear on what the duty of this 

6 court is with respect to police powers, and tha t was the rell-

7 son wIV I suggested it would have been desirable, I should 

8 think, fr·om the standpoint of arriving at a conclusion as 

9 satisfactory as it could be, to have proceeded in the State 

10 courts and then, if the remedy which the plaintiffs feel they 

11 are entitled to is not available, to come into the federal 

12 jurisdiction. You can't compel them to do that if theyare 

18 invoking properly the civil rights statute. They have a 

14 right to come here, and that is the basis of their suit, of 

16 course, as stated in the complaint, that it is a civil right. 

16 MR. HOLDEN: I wss wondering, your Honor, taking it as 

17 a question of law, assume this is a question of law, and I 

18 am not stipulating ,to thiS, but assume that as a question of 

19 law it was developed that every person of Mexican descent was 

~ required to attend one school and everybody else to attend 

21 another school. Now, under that state of fa cts, what federal 

~ law have we violated? 

.~ THE COURT: I don't know as I can answer that question, 

~ but I will make this observation. It mayor may not be an 

~ anawer to that. That might be setting up class or group 

00 government which, of course, would not be a constitutional 

1 _______ _ ,-.--.-.--~-------.---.-~-
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government as we understand it. That might be an answer to 

it. I have in mind a decision which you mentioned, the 

question of color and race and so forth, but that is not in 

this case as I gather it. There is no question of race. 

MR. HOLDEN: No. 

THE COURT: You don't contend that there is any ques­

tion of race in the case, do you? 

MR. MARCUS: No, there 1sn't, your Honor. 

TEE COURT: Of course not. So that those decisions, 

I think, are not applicable at all. If we had a question of 

race, then it wouldpresent a different problem than we have. 

We have here a problem and the ultimate question would be 

That doesn't 

simp~y mean the curriculum. It means social, in the sense 

that childrell.'li:re in a democratic environment, eommlngling 

with one another on an equal basis as far as nature has con-

stituted individuals to be equal. Of course, we must alwsys 

18 have that in mind, that we are talking about practical ques-

19 tions from a practical point of view, and that we must take 

20 nature as we find it. 

21 A child tha t is retarded mentally couldn't absorb the 

~ same facilities or grasp the same implements that a child 

28 that is normal could. Therefore, the school authorities not 

u only have the right, but I presume it would be their duty, 

25 to segregate children in that way. 

26 That is not the claim here, as I understand it. The 
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claim here is that they have just taken the Mexican people,

their children, en masse and drawn a line around where they

live and said to them, "Now, you have to go to a school in

this place here. You can't go to a school here where the

others who aren't of this origin go." That as I understand

it, is the basis of their complaint.

Well, can we get any agreement on the rural districts?

MR. HOLDEN: The point was -- I got off the point --

the point was on the question of Whether the burden of proof

was on us or on them to bring the Santa Ana officials up.

My position is that they have undertaken this lawsuit. Now,

it is up to them to prove discrimination.

MR. MARCUS: We have established discrimination. We

have established, your Honor, that there has been in these

various districts, the El Modena, the Garden Grove, the Santa

Ana, and the Westminster Districts --

THE COURT: Are you going to rest on that in the record

MR. MARCUS: Well, your Honor --

THE COURT: I am not going to tell you whether you have

established a discrimination or not until you have rested

your case. You have established segregation. There is no

doubt about that. You have established that in the City of

Santa Ana.

MR. MARCUS: I am not attempting to get the Court to

commit himself on the question of law.

THE COURT: I am not going to commit the Court on that    
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claim here is that they have just taken the Mexican people, 

their children, en masse and drawn a line around where they 

live and said to them, dNow, you have to go to a school in 

this place here. You can't go to a school here where the 

others who aren't of this origin go." 

it. is the basis of their complaInt. 

That, as I understand 

Well. can we get any agreement on the rural districts? 

MR. HOLDEN: The point was -- I got off the poInt --

the point was on the questIon of ~ther the burden of proof 

was on us or on them to bring the Santa Ana officials up. 

My position is thet they have undertaken this lawsuit. Now, 

it is up to them to prove discrimInation. 

MR. MARCUS: We have established discrimination. We 

14 have establIshed. your Honor, that there has been In these 

15 various districts. the El Modena. the Garden Grove, the Santa 

16 Ana, and the Westminster Districts 

17 THE COURT: Are you going to rest on that in the record 

18 MR. MARCUS: Well. your Honor 

19 THE COURT: I am not gOing to tell you whether you have 

m established a discrimination or not until you have rested 

21 your case. You have established segregation. There is no 

~ doubt about that. You have established that in the City of 

~ Santa Ana. 

24 MR. MARCUS: I am not attempting to get the Court to 

~ oommit himself on the question of law. 

~ THE COURT: I am not going to commit the Court on that 

----------------------- - --------- -----
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question until you have presented your case. When you have,

then I am going to decide it.

MR. MARCUS: It was my opinion, your Honor, that having

established the segregation in the various districts which

counsel has stipulated to, that it would cast the burden upon

the d efendants to show that that segregation was legal. 

THE COURT: If you are going to submit your case on

that theory, you can do so without any indication from the

Court as to what its ruling will be.

MR. MARCUS: Well, I was just offering that suggestion

at this time. I would rather have the officials of the

various districts up here.

THE COURT: If that is the way you feel, you better

bring them up.

MR. MARCUS: It was only in the interest of saving time

that I offered that suggestion.

THE COURT: We can't economize time by in advance pre-

judging a case. Now, we have disposed of that, so let's get

back to the question of the rural districts. Are we able to

get an agreement here between the parties as to a district

or as to two districts that will illustrate every issue that

the plaintiffs contend is an issue in this case?

MR. HOLDEN: I think, your Honor, that my suggestion

would be it isn't going to require much time if we take both

Garden Grove and El Modena. I believe we can get through

just as fast that way. I don't know how many witnesses      
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question until you have presented your case. When you have , 
then I am going to decide it. 

MR. MARCUS: It was my opinion, your Honor, that haVin~ 
established the segregation in the various districts which 

counsel has stipula ted to, tha tit would cast the burden upon 

the defendants to show that that segregation was legal. 
• 

THE COURT: If you are going to submit your case on 

that theory, you can do so without any indication from the 

Court as to what its ruling will be. 

MR. MARCUS: Well, I was just offering that suggestion 

at this time. I would rather have the officials of the 

various districts up here. 

THE COURT: If that is the way you feel, you better 

bring them up. 

MR. MARCUS: It was only in the interest of saving time 

that I offered that suggestion. 

THE COURT: We can't economize time by in advance pre­

18 judging a case. Now, we have disposed of that, so let's get 

19 back to the question of the rural districts. Are we able to 

20 get an agreement here between the parties as to a district 

21 or as to two districts that 11'111 illustrate every issue that 

22 th8 plaintiffs contend is an issue in this case? 

23 MR. HOLDEN: I think, your Honor, that my suggestion 

24 would be it isn't going to require much time if we take both 

25 Garden Grove and El Modena. I believe we can get through 

26 just as fast that way. I don't know how many witnesses 

1 ______________ _ 
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counsel wants on that point, but there is only one man in 

each district that really knows the facts, the Superintend en 

of Schools, he would be the man that knows. 

THE COURT: Is it the Superintendent of Schools with 

whom you claim the folks contacted and had some statement 

from him? 

MR. MARCUS: In these various districts, your HonorY 

THE COURT: Yes. 

MR. MARCUS: Yes. 

THE COURT: Well, you could have an examination of the 

Superintendent and then if his testimony isn't as you think 

the facts are, you could lay the foundation to show the facts 

from the other side, and then present such witnesses, limit­

ing them to a reasonable number, instead of calling them all 

on a cumulative matter, and present your side of the case. 

MR. HOLDEN: In Garden Grove, they don't have any 

etitioner that lives in Garden Grove, but we have admitted 

hat the other petitioners demanded admission to the school 

t El Modena. 

THE COURT: I am inclined to think you will have to 

21 have someone in the particular district concerned which you 

22 claim you are entitled to relief in. I don't believe you 

22 would be entitled, even under the theory of its being a class 

U SUit, to say that a child going to school in the Westminster 

22 District, let us say, or the El Modena District, is the same, 

22 or that the show!. ng that is made there would be necessarily 
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the same in some other district than Garden Grove.

MR. MARCUS: Counsel would be willing to stipulate with

me that another plaintiff in that particular district may be

added to this suit.

MR. HOLDEN: Well, I think if you can find one that

demanded --

MR. MARCUS: I am sure that we can.

MR. HOLDEN: -- that demanded admission, I think would

be proper for the Court to order, wouldn't it?

THE COURT: The Court couldn't order a plaintiff to the

suit in this type of case. This is a civil rights case and

that is personal to the individual, and the individual must

be the one to come forward and assert his right.

MR. HOLDEN: I would have no objection if counsel will

furnish me as soon as possible who he is.

TEE COURT: It shOuld be done so that the case can pro-

ceed on the date set.

MR. MARCUS: This case is set for the 6th of July,

isn't it?

MR. HOLDEN: The 5th, isn't it?

THE COURT: The 5th of July.

MR. MARCUS: Supposing we notify you, today being the

27th --

MR. HOLDEN: Today is the 26th.

MR. MARCUS: Suppose we notify you prior to the 1st.

MR. HOLDEN: That would be satisfactory, just so I
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the same in some other district than Garden Grove. 

MR. MARCUS: Counsel would be willing to stipulate with 

me that another plaintiff in that particular district may be 

added to this suit. 

MR. HOLDEN: Well, I think if you can find one that' 

delll$nded --

MR. MARCUS: I aIr. sure tha t we can. 

MR. HOLDEN: tha t demanded admission, I think would 

be proper for the Court to order, wouldn't it? 

10 THE COURT: The Court couldn't order a plaintiff to the 

11 suit in this type of case. This is a civil rights case and 

12 that is personal to the individual, and the individual must 

13 be the one to come forward and assert his right. 

14 MR. HOLDEN: I would have no objection if counsel will 

15 furnish me as soon as possible who he is. 

16 THE COURT: It shQuld be done so that the ease can pro-

17 ceed on the date set. 

IS MR. MARCUS: This case is set for the 6th of July, 

19 iBn't it? 

20 

21 

22 

23 27th 

MR. HOLDEN: The 5th, isn't it? 

THE COURT: The 5th of July. 

MR. MARCUS: Supposing we notify you, today be ing the 

24 MR. HOLDEN: Today is the 26th. 

25 MR. MARCUS: Suppose we notify you prior to tre 1st. 

~ MR. HOLDEN: That would be satisfactory, just so I 
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1 
would know that you had one and who he was. 

2 MR. NARCUS: I am accepting counsel's word, your Honor, 

3 that this petitioner doesn't reside in the district. That is 

4 to obviate any difficulty with respect to any technicalities 

5 on the parti cular petitioner. I will submit the name to you 

6 and you can check it with the school district so there won't 

7 be any difficulty with respect to that, and we can proceed 

8 directly to the crux of this whole proposition. 

9 MR. HOLDEN: I have no objection to your proceeding 

10 with these petitioners, as far as that is concerned, and I 

11 will stipulate if you can find another plaintiff, that is all 

12 right. 

13 THE COURT: He is speaking now with respect to this par 

14 ticu1ar district. 

MR. HOLDEN: That's right, your Honor. It is stipulate 

l' the petitioner here, unless counsel wants to proceed with 
,~,,,,,,,,,,,, ""_''''''''''H''''''''''''''~'''i/~_''''~&""''''''''''''~)'l)C~);;l 

19 S petitioner. ," 
~-"--.o>"""M"""',,,,~,,,,,,~~(,-,,,~·<:,;-%' 

ro THE COURT: Is that satisfactory to you? 

21 MR. MARCUS: That is satisfactory. 

~ THE COURT: It will be so ordered and counsel for the 

~ pIa intiff will notify counsel for the defendant of the si tua­

u tion on or prior to Saturday, June 30, 1945, at 5:00 o'clock. 

25 Now, there is one other district in the rural area that 

26 has been chosen, I believe, or are you going to rest on this 

,----------------------- .. _-------------._-- ---"---.~-' -- -"~---~ 
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one district as far as the rural areas are concerned? 

MR. HOLDEN: I think, your Honor, that these two rural 

districts ought to settle this question forever because on 

the Westminster ease they are not going t'~""';egregat;t1'r3.T'~' 
5 year. 

6 

7 

THE COURT: Do you think that is correct, Mr. Marcus? 

MR. MARCUS: If counsel assures me in that particular 

8 district there is no segregation, I am willing to accept his 

9 ' ent. 

10 MR. HOLDEN: In this Westminster Dis tri ct, I think the 
~ "-- ------~-~-~~""'-..~-----"-..~.,-

11 II gregation was not proper, as far as thaJ; i.scpncerned. 
-~-'''-''-----~'~ ..... ~-. ~ ... ., •...•.. ,. -. ~ .. , ~~. 

12 MR. MARCUS: When was that detennined upon, counsel, 

.18 there wasn't going to be any segregation? 

14 MR. HOLDEN: It was determined upon last year, but they 

15 couldn't raise the money to build the school house, so this 

16 year they are moving the school house already built. 

17 MR. MARCUS: One of the petitioners here assures me 

18 that that petitioner is residing in the distri ct. 

19 

20 

21 

MR. HOLDEN: Well, you better get some more assurance. 

MR. MARCUS: You are the one that is casting the doubt. 

MR. HOLlEN: I am telling you for your information the 

~ Superintendent down there says he dOBS not live in the Garden 

~ Grove School District and has never attended the Garden Grove 

24 School. 

25 MR. MARCUS: Well, we have got a stipulation on that, s 

26 we won't have to go into it. 

-----_ .. _--_ .. 
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MR. HOLDEN: Yes. 

2 
THE COURT: What about the Westminster situation? 

MR. MARCUS: We probably don't have to go into that 
31 ~~ 
4 I district if, as counsel has suggested, the segregation has 
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, ... ~- _.--'>-"."_.". 

been obviated and that next year in the Westminster School 
."..---~ .. ---.....,~--. 

District, both schools will be united. 

MR. H OrDEN: T t;;tt~:'I:gn-:::"""'t-. --

MR. MARCUS: All right. That disposos of that. 

THE COURT: Is there anything else now? We have now, 

then, to sum up the effect of the pre-trial proceeding, the 

case will proceed upon the factual situation with respect to 

the Fremont, Delhi, Logan, Wilson and Hoover Schools of the 

Santa Ana City School District; upon the Garden Grove School 

District; and upon the El Modena School District of the 

County or Orange, State of California; and the proof will be 

restricted as to the factual showing with respect to those 

districts. 

There is no determination made at this time by the 

Court as to whetheror not proof of segregation, ex post facto 

00 and ex proprio vigore, establishes discrimination. The bur-

21 den is on the plaintiff to establish unjust discrimination. 

~ It is further ordered that in the exploration of the 

~ issue of segregation and discrimination, that the Court will 

24 limit the number of witnesses called by such rule a's it will 

~ establish during the hearing. It will not permit introduc­

~ tion of cumulative evidence for the mere purpose of numerica 

-~-'-------"----'-- .. _----' 
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that, there can be no further order I 

2 I think other than 

3 
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11 

made at this time. 

MR. MARCUS: Your Bonor, may I inquire of counsel if 

he will produce at the hearing or bring with him Mr. James 

L. Kent, the defendant, and the Superintendent of the E1 

Modena School District -- I believe Mr. Kent is the 

Superintendent of the Garden Grove District -- and -­

MR. HOLDEN: Henderson is Santa Ana. 

MR. MARCUS: All right. Will you bring those three? 

MR. HOLDEN: I will tell you what I will do. I will 

12 ask those fellows to come if I can get hold of them. Well, 

13 I will let you know if they are not available, if they happe 

14 to be away or something. I will call you on that. 

15 MR. MARCUS: I didn't want them to --

16 THE COURT: You are entitled to process of court, you 

17 know, Mr. Marcus. 

18 MR. HOLDEN: Being here at the present time, I don't 

19 know whether maybe Mr. Kent DIal' be on a vacation for all I 

~ know, but I will be glad to call them when I @et back to the 

21 office and le t you know whether I can get hold of them or 

22 not. 

28 THE COURT: The Court has no power to direct a witness 

u to come without a process of court being issued for his at­

~ tendance, and is not gOing to use any such unauthorized ef­

~ fort in this case or any other case of similar type. 
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MR. MARCUS: I just thought counsel might be in a posi­

tion to talk to them. 

MR. HOLDEN: I would be very happy to tell them, but I 

don't w.nt to take on the problam of bringing them here. Tba 

is my position. 

THE COURT: Mr. Holden, bave you presented all of the 

7 writings tbat you have or have any knowledge of? 

8 MR. HOLDEN: Yes, your Honor. They tell me tbat there 

9 are no other minute orders. It occurred to me tbat maybe you 

10 would like to have for your own information the map of Santa 

11 Ana with the zones delineated on it. Would you like to bave 

12 tba t? 

18 THE COURT: I think so. 

14 I MR. HOLlEN: I will bring that for you. 

15 THE COURT: Tbat is drawn by public authority, I suppos , 

16 i sn 't it, by t he City Engineer? 

17 MR. HOLDEN: By the Board of Education. 

18 THE COURT: If you 11'111 bave this transcript written up, 

19 gentlemen, it would be helpful. 01' course, there is no way 

20 the government can order it at this time, this being private 

21 litigation entirely, but I think it should be written up so 

22 we 11'111 all bave in mind wbat it is. 

28 

24 

MR. HOLDEN: Yes, I would like to have a copy of it. 

THE COURT: And the Court would like to bave a copy, 

25 but the expense 01' that willbave to be borne by the liti-

26 gants. We have no facility liere for tba t. We 11'111 bave 
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00118 1 next week when we appoint the official reporters. But now 

2 it is a matter of expense on the litigants. 

3 MR. HOLDEN: Well, we will order it. 

4 THE COURT: Thank you very much, gentlemen. Next 

5 Thursday morning, we will try this case. 

6 (Whereupon, at 3:30 o'clock p. m. June 26, 1945, an 

7 adjournment was taken until July 5, 1945, at 10:00 o'clock 

8 a.m.) 

9 - - _ 
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