Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 1 of 80

INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

PEDRO LOZANO, ET AL. . CIVIL ACTION
Plaintiffs, . NO. 6-cv-56-IMM
V. (Hon. James M. Munley)

CITY OF HAZLETON,
Defendant.

MEMORANDUM OF LAW IN SUPPORT OF
PLAINTIFFSMOTION FOR PRELIMINARY INJUNCTION
AND TEMPORARY RESTRAINING ORDER




Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 2 of 80

TABLE OF CONTENTS

Page

l. INTRODUCTION AND PROCEDURAL HISTORY ......cccooiiiiiiennieneiene 1
1. BACKGROUND......ccotitiirieirieeriee sttt sae e seenas 4
A. Registration Ordinance 2006-13 ..........ccoeeieeiierieiie e 7
B. Immigration Ordinance 2006-18...........ccceeieeiiereeiie e 7
C.  Ordinances IMpact TODELE ........ccovcuveiieiieriese e 9
. ARGUMENT ...t e e e enee e 11
A. Standard For Injunctive RElTEf ..o 11
B. Plaintiffs Are Likely To Succeed On The Meits......cccovevvveceecieenicennenne, 12

1. Thelmmigration And Registration Ordinances Violate The Supremacy

2. Thelmmigration And Registration Ordinances Violate Due Process By
Depriving Plaintiffs Of Fundamental Liberty And Property Interests
Without Meaningful Notice Or Opportunity To Challenge Adverse
D= 0= 01107 1 o] S 26

3. Thelmmigration Ordinance Contravenes The Equal Protection Clause
ANnd The Fair HOUSING AC......coiiiiieiieeieesee et 38

4. The Registration Ordinance Violates Federal Guarantees Of Privacy ....46

5. Hazleton Lacks The Municipa Power To Regulate Employment And
Landlord Tenant ISSUES..........covireereriesieie ettt 50

C. Plaintiffs Will Suffer Irreparable Harm by the Enforcement of the
Immigration and Registration OrdinanCes..........ccccvevveveereeseesieeecee e 58



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 3 of 80

D. TheHarmto Plaintiffs Greatly Outweighs Any Alleged Harm

to Hazleton.....

E. Granting the Preliminary Injunction is In the Public Interest ....................

V. CONCLUSION



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 4 of 80

TABLE OF AUTHORITIES
CASES

A. A. v. New Jersey,
341 F.3d 206 (3d Cir. 2003).......ceiereerrerirsieniesieesieseessesesssesesssessesssesssessens 48

Adarand Constructors, Inc. v. Pea,
515 U.S. 200, 115 S. Ct. 2097, 132 L. Ed. 2d 158 (1995)........cccvevverrrerennenn 40

Allegheny Energy, Inc. v. D.Q.E., Inc.,
171 F.3d 153 (3d. Cir. 1999)......ciiiieiieriiesir e sie et see e s e e snee s 12

Alvin v. Suzuki,
227 F.3d 107 (3d Cir. 2000)......cccueeerieeireeesieeereeeseeeseeesreesreeenreeenre e e nnee e 27

American Insurance Associate v. Garamendi,
539 U.S. 396 (2003) .....ocueeiriiieireeiesteerecteeste e teeee s e ne e nre e re e nne e 14, 26

Bartnicki v. Vopper,
200 F.3d 109 (3d Cir. 1999) aff'd 532 U.S. 514 (2001).......ccccvvvrvrrererreannns 49

Board of Regents v. Roth,
408 U.S. 564 (1972) ...oceeeeeeeeeeeerte et see e eee e sae e nne e 27,28, 30

Bloomsburg Landlords, Associates, Inc. v. Town Of Bloomsburg,
912 F. SUPP. 790 (E.D. PA1995) .....cceeieececeeeecee ettt 55

Bradley v. United Sates,
299 F.3d 197 (3d Cir.2002).....c.ceieriereesieriesiesreseeseeseeseessessessessessessessessessennens 42

Brown v. Board of Education,
347 U.S.483,74 S. Ct. 686,98 L. Ed. 873 (1954).....cceccvevieieceeee e 42

Brown v. Texas,
TG B O RN A (K 74 ) I 47

Carey v. Piphus,
A35 U.S. 247 (1978) ..ottt ettt ettt et s e e ne e 27



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 5 of 80

Castro-O'Ryan v. INS,

847 F.2d 1307 (9th Cir. 1988)........ccceeirereerereeesieeieseerieseesee e e ee e eeesneas 17
Chicago v. Morales,

527 U.S. 41 (1999) ....ooiueieieiieiieieiesie e ste et sae st b s nneeaenees 47
Christopher v. Nestlerode,

373 F. Supp. 2d 503 (M.D.Pa.,2005) .......cccoereererieriesiesiesiesreseeeneeseenens 42, 44
Chy Lung v. Freeman,

Q2 U.S. 275 (1876) ...eeveeeeeieeeesieeiesteeieseesiesseesteesaesseeaesreense e enaeenes 13,15, 16
City of Cleburne v. Cleburne Living Center, 473, U.S. 432, 440 (1985) ......... 38, 41

Clark v. Martinez,
543 U.S. 371 (2005) ...cceeeeceee et see et ste et 21

Cleveland Board of Education v. Loudermill,
470 U.S. 532 (1985) .....eeceeereeeecieeieseesteeee e etesteessesseessesseesteeeesneennesnens 27,29

College Savings Bank v. Florida Prepaid Postsecondary Education Exp.
Board, 131 F.3d 353 (3d Cir. 1997),
aff'd, 527 U.S. 666, 675 (1999).......ccccvririririeienieniesie e see e e e sseseseeseeens 30

Community Services, Inc. v. Wind Gap Municipal Authority,
421 F.3d 170 (3d Cir. 2005)......cccciieiiieeiieeeiteeeiteeesteeeseeesreeseeeseeesreesnnee s 46

Conn v. Gabbert,
526 U.S. 286 (1999) ......c.ueiiieeee ettt ettt re s 29

Connecticut v. Doehr,
501 U.S. 1 (199L) ..ttt ettt s r e s sb e e sne e enean 33

Council of Alternative Political Parties v. Hooks,
121 F.3d 867 (3rd. Cir. 1997) ...cceeieeee ettt st 62

Council of Middletown Township v. Benham,
523 A.2d 311 (Pa 1986) ......cccveerieireecieecee ettt re s 55



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 6 of 80

Crosby v. National Foreign Trade Council,

530 U.S. 363 (2000) ....cuveeireeeieeeieeecieeesieeeseeesreesreeereeesreeesreeesnseesnneesneeenns 26
De CanasV. Bica,

T O R oY N (1K () S 13, 15, 18
Drax v. Reno,

338 F.3d 98 (2d Cir. 2003)......ceciueeireeiieeeiieeieesieesieeses e sre e e see e re s 17

E.B. v. Verniero,
119 F.3d 1077 (3d Cir. 1997),
cert. denied, 522 U.S. 1109 (1998), ......ccoeeieeeireeiieciee e e e 28, 29

Eastampton Center, L.L.C. v. Township of Eastampton,
155 F. Supp. 2d 102 (D.N.J. 2001) ....coeveeieriireieesieesieesee e eseeeseee s saee e 45

Farmand Labor Organizing Committee v. Ohio Sate Patral,
308 F.3d 523 (6th Cir 2002)........cceeieeieeieceeie ettt 43

Fitzgerald v. Mountain Laurel Racing, Inc.,
607 F.2d 589 (3rd Cir. 1979) .....coeiereserie e see e 59

Fraternal Order of Policev. City of Philadelphia,
812 F.2d 105 (3d Cir. 1987)....ccueeieceeieeeerieeeesteeseeseeeeseesaesseesse e sneens 48, 49

Fuentesv. Shevin,
AO7 U.S. 67 (LO72) ettt ettt ettt s re s 36

Geier v. American Honda Motor Co.,
529 U.S. 861 (2000) .....cceeereereirieireereesreeeesteeeesseeeesseessesseessesseesseseessessessens 19

Genkinger v. City of New Castle,
84 A.2d 303 (Pa L1951) ....ocueeeieieieie ettt 52

Gomez v. Turner,
217 U.S. App. D.C. 281, 672 F.2d 134 (D.C. Cir. 1982) ......cccceeevevrererennnns 47

Grahamv. Richardson,
403 U.S. 365 (1971) ..oeeeeeeeee et ste ettt 13,14



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 7 of 80

Greenev. Lindsey,
456 U.S. 444 (1982) ...ttt ettt ettt 33

Greyhound Lines, Inc. v. Peter Pan Bus Lines, Inc.,
845 F. SUpp. 295 (E.D. Pa. 1994) .......ooieeceeeceesee ettt 58

Grutter v. Bollinger,
539 U.S. 306, 123 S. Ct. 2325 (2005).......cccurrerereereereereesiessessessessesensesseenes 43

Hartman v. City of Allentown,
880 A.2d 737 (Pa. Commw. Ct. 2005) ......cceeverreeiieneesir e esieeseeesees e e 55

Hartman v. City of Allentown,
No. 2003-C-1846 (Lehigh County, June 14, 2004) .......cccccceveveieeceeeseennenne 54

Henderson v. Mayor of the City of New York,
Q2 U.S. 259 (1876) ...c.veeueeeueeereeieeeteesteeseeseeesteesteesteesee e sreesreesreesaeesaneennens 13

Hines v. Davidowitz,
312 U.S. 52 (194L) ..ottt 13, 14, 24, 62

Huntington Branch, NAACP v. Town of Huntington,
844 F.2d 926 (2d Cir. 1988), aff'd, 488 U.S. 15 (1988).......ccceevvrerrererruenens 45

Instant Air Freight Co. v. C.F. Air Freight, Inc.,
882 F.2d 797 (3d Cir. 1989).....cceeeiieiieiie ettt s 12

Jago v. Van Curen,
Y 0 T 30

James Daniel Good Real Property,
510 U.S. 43 (1993) ...veiueeieeieeieieesiesiesiestessessessesseeseessessessessessessessessessennens 35, 37

Johnson v. California,
543 U.S. 499 (2005) ....eecueeirieieirieiesteeireseesteeeeste e s e ne e nre e e snesneesne e 40, 41

Kentucky Department of Corrections v. Thompson,
490 U.S. 454 (1989) .....ccueeteeitieeee e ecreesteesteesee s see e e sbeesreesreeeneeeneereenas 27

Vi



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 8 of 80

Kline v. City of Harrisburg,

68 A.2d 182 (Pa. 1949) ....ceeceeeee e e 52
League of United Latin American Citizensv. Wilson,

908 F. Supp. 755 (C.D. Cal. 1995) .....cocceeriirierieneenieeie e 16, 23
Lenair v. Campbell,

31 Pa. D. & C. 3d 237 (Phila. County 1984) ........cccocerireenerieenieeiesieeeeneenn 54
Lomack v. City of Newark,

463 F.3d 303 (3d Cir. 2006).....cccerreeeerreeersreeieeseeseeseesseseessesssessesssesseessesnes 40
Mathews v. Eldridge,

424 U.S. 319 (1976) ...ccveeeeceeeeceeieeeeste e sae e ee e 28, 29, 35, 37
Mayersv. Ridley,

465 F.2d 630 (D.C. Cir. 1972) ...eeeeeeececeseeteseesie e ste et eae e s 45
McCartney v. Meadow View Manor, Inc.,

508 A.2d 1254 (Pa. SUPEX. 1986)......ccccvreeriiriesieriisieesie e see s see s 53
Montero-Camargo,

208 F.3d 1122 (9th Cir. 2000).......c.ceeereerreeriereesieseesieesie e seeseessesesseesseessens 43

Moralesv. TWA,
504 U.S. 374 (1992) ...ttt et e e 58, 59, 60

Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306 (1950) .....ccueeiuieeeeeieeree et ettt 35, 37

Nixon v. Commonwealth,
839 A.2d 277 (Pa. 2003) ......cceeiveeieeeieeireeeesteeeesteereesreesresreesre e e sreeeesneeneenean 29

Northeastern Florida Chapter of the Associated General Contractors of
America v. City of Jacksonville, Florida,
508 U.S. 656 (1993) .....ceeueeuirreeieierieseesiesiessessesseseesseseessessessessessessessessessesnens 42

Opticians Association of America v. Independent Opticians of America,
920 F.2d 187 (3d. Cir. 1990).......cciieiieciee ettt s 12

Vil



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 9 of 80

PG Publishing Co. v. County of Washington,
162 Pa. Commw. 196 (Pa. Commw. Ct. 1994) ........ccccevivrirrieeieenee e 50

Parker v. Hough,
215 A.2d 667 (Pa. 1966) ........eeecveerieireeiiiecieesteesteesee e e re et et snee e 33

Paul P. by Laura L. v. Verniero,
170 F.3d 396 (3d Cir. 1999)......ccceiiiiiirienririeieieseesie e see st sre s e e 48

Paul P. v. Farmer,
227 F.3d 98 (3d Cir. 2000)......ccceeirieirieieeeieeeireesreeseeseeeeeereesreesreesaeesaeesnnens 48

Piecknick v. Commonwealth of Pennsylvania,
36 F.3d 1250 (3d Cir. 1994)......ccceeeee et e 27,29

Plyler v. Doe,
A57 U.S. 202 (1982) ...ttt ettt et e e 16, 23

Regents of University of Michigan v. Ewing,
A74 U.S. 214 (1985) ...eecveeueeueeieiesiesiesiesteste e seseseesaesaessesae s ssessessessesneensenes 32

Resident Advisory Board v. Rizzo,
564 F.2d 126 (3d Cir. 1977) ..eceeeeeeece ettt 44

Rogersv. Larson,
563 F.2d 617 (3d Cir. 1O77) ettt 24

SK&F Co. v. Premo Pharmaceutical Laboratories, Inc.,
625 F.2d 1055 (3d Cir. 1980)......ccceeiieirieiieeireciteesteecee et esreesreesaeesane e 12

Shaw v. Hunt,
517 U.S. 899, 116 S. Ct. 1894 (1996).......ccueeeeireereirieiiecreesreseesreeee e eneenean 43

Small v. United Sates,
333 F.2d 702 (Bd Cir. 1964).......coieeeecieeeeeteee ettt 30, 31

Smaller Manufacturers Council v. Council of City of Pittsburgh,
485 A.2d 73 (Pa. Commw. Ct. 1984) ......ccceeiiriireieeeeee e 52

Vil



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006  Page 10 of 80

Sniadach v. Family Finance Corp. of Bay View,
395 U.S. 337 (1969) .....ccueeieereieeieenteesieesee ettt e 36

Sorietsma v. Mercury Marine,
537 U.S. 51 (2002) ....cuviiueeiieeienieeiiesieesiesee e see st seessessassseessesseessessesssessessens 19

Serling v. Borough of Minersville,
232 F.3d 190 (3d Cir. 2000).......ccemererrrerrereneeeeseesseseessessessessessessesseenes 48, 49

Susguehanna Valley Alliance v. Three Mile Island Nuclear Reactor,
619 F.2d 231 (3d Cir.1980), cert. denied, 449 U.S. 1096 (1981)................. 60

Takahashi v. Fish & Game Commission,
334 U.S. 410 (1948) ...ttt ettt st re s 13

Toll v. Moreno,
A58 U.S. 1 (1982) .....eveeieee et eeee st eeeetee et tee e s ene e 13, 14, 18

Trafficante v. Metropolitan Life Insurance Co.,
409 U.S. 205 (1972) ...veeueeeeeeeieiesiesie e sie st sseeeseeee e se st st sne e eseeeenes 45

Tribune-Review Publ. Co. v. Allegheny County Housing Authority,
662 A.2d 677 (Pa. COMMW. Ct. 1995) .....cccoviiiririeierie e 50

Tribune-Review Publ. Co. v. Bodack,
875 A.2d 402 (Pa. Commw. Ct. 2005) ......cceeverreeieeieenee e eseee e sees e e 50

Truax v. Raich,
239 U.S. 33 (1915) ..ot 13, 29

United Satesv. Cannistraro,
800 F. SUppP. 30 (N.J.1992) .....ccveceececieeeee et 38, 43

United States Department of Defense v. Federal Labor Relations Authority,
510 U.S. 487 (1994) ..ottt sttt nees 48

United States v. Commonwealth of Pennsylvania,
533 F.2d 107 (3d. Cir. 1976)......ccceeeeerecieseeieseeriesee e see e e sse e e eeesneas 12



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 11 of 80

United Satesv. Gilbert,
813 F.2d 1523 (O Cir. 1987).....ccceeecreeiee ettt s

United Satesv. Hunter,
459 F.2d 205 (4th Cir. 1972) ..ottt st

United Satesv. Kim,
193 F.3d 567 (2d Cir. 1999).......ccceiieeeiesiecee et 19,

United Satesv. Locke,
529 U.S. 89 (2000) .....veeiueeeiee i eiteesteectee e ereesteeste e sree e e re e be e sneeeneereenas

United Sates v. Lopez,
521 F.2d 437 (2d Cir. 1975)....coccieeieecee ettt ettt re s

United Satesv. Maali,
No. 6:02-CR-1710RL28KRS,
2005 WL. 2204982 (M.D. Fla. Sept. 8, 2005) ......cccveeveeieeireeeesreeeecieeee e

United Satesv. Williams,
124 F.3d 411 (3A Cir. 1997)...cuecie ettt e

United Tavern Owners of Philadel phia v. Philadel phia Sch. Didtrict,
272 A.2d 868 (Pa. ComMW. Ct. 1971) ....occveeeieeieesee e

Village of Arlington Heights v. Metropolitan Housing Devel opment Corp.,
A29 U.S. 252 (1977 ettt ettt st et eneeneenas

Watersv. Barry,
711 F. Supp. 1125 (D.D.C. 1989) ....ccueiierce ettt

Western Pennsylvania Restaurant Association v. Pittsburgh,
77 A.2d 616 (Pa 1951) ....ocueeeeeeeieiesie ettt

Williams v. Guzzardi,
875 F.2d 46 (3rd Cir. 1989) .......ccieeriecieceeite ettt et enean

Wisconsin Department of Industrial v. Gould,
AT5 U.S. 282 (1986) .....cccveereecreesiee e citeeiteesteeseesteeseeesreesteesteesaeesneeeneeneenas



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 12 of 80

Yeager v. Hackensack Water Co.,

615 F. SUPP. 1087 (D-N.J. 1985) .....omeeeeeeereeereeeseeeseeeseessesseeseseeeseeeseeessens 49
Zadvydasv. Davis,

533 U.S. 678 (U.S. 2001)....cceeiuerirrririiniienieseesieseesressaesreeseesseessesseeseens 14,21
Zinermon v. Burch,

494 U.S. 113 (1990) ...c.eeeeirreeiesieesieseesieseesseeseessesssesseessesseesbesessseeneessesnsesnes 27

STATUTES

S O ol I T () SRS 22
8 C.F.R. § 2748.12(8)(11-13), .vereeeeeeeeeeeeeeeeeeeeeseeeseeeseeeseeseeeeese e se s sneene 21
S O ol I = (o) R ) S 21
O = =R T < (o) WY 44
8 U.S.C. 8§ L10L(A)(20) ...vereeereeerereereeeseeeseseseeeeseseeseseessseesesseseseessseseeseeseseseseeseseens 23
SO RS O I i 1 PRSPPI 17
R O St D - TR 18
R A St I 7 TR 21
R O St 1 - TSR 22
B U.S.C. 8 1255(1).vereeereeeeeeeseeeeseseeseeeesesesesesessses e seseeseseeseseeseseesese e essseses e sennens 21
B U.S.C. 813248 ..ottt et re e 20, 25
B U.S.C. 8813248 1324D ...ttt 18
BU.S.C. 8813248 ... s 18
B U.S.C. 813248(N)(2) vveerrererrererieerieesieesteesiesessesessesessesessesesaesesessessssessssesessensns 19
B U.S.C. 813248 N0LE.......c.eoiueeiieieeeeeiierte ettt b e sre e sneas 20

Xi



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 13 of 80

71 Fed. Reg. 16, 333 (Mar. 31, 2006) .........oveeeeereeereeeesseensesesessessesesesseseseseseenee 17
A2 U.S.C. 83601, 6 SE...ereereeeeeeeeeeeseeeseeeseeessessesseessesesesesesesss e ssesseeeseseseseneeee 44
A2 U.S.C. 83004 ...ttt sttt sttt b et nennes 44
42 U.S.C. 8 3604(8) ...ceverreerrrreeriereerieseesieseessessessiesssessesssssseessesseessessesssens 44, 45, 46
A2 U.S.C. 8 BB04(C) covvoveeeeereeeeeeeseeeseeeseeeeeseseseseeeseeesesseeseess e sesesesesse s eeseeee 44, 45
A2 U.SICLA. 83004 ...ttt sttt b e s st te e nne e nneesnee e s 45
B3 Pa C.SIA. 82061 ... e 51,52, 54
68 P.S. 88 250.101, € SEU ..eeevveeereeereeeitieeseeesreeere e ere e e sree e enee 54, 55, 56, 57
H. R. 4437, 109th CONG. (2005) ....c.vereeereeereeereeeeseenseesseseeeseseeesesssssssesens 5,6,7,8,9,
H.R. Rep. 99-682(1), @t 53-56 ......ccceeririiriiriineeie e 18, 19, 21, 3451
Illegal Immigrant Reform and Immigrant Responsibility Act 88 401, 402(a),

PUD. L. NO. 104-28......ceeei ettt et 20
= R Or0] 015 = SR K ST 51
S. 1033, 109th Cong., 8 402........ccoieeeee ettt s re e re e ree e 21
S. 1438, 109t CONG., § 321 ..eereeeeeeeteeeeeeeeeeseeeseseesese s sesess s seseseseees s seseseeees 21
S. 2611, 109th CONG. § 403 (2000) .......coeveeeeereeereeeeeeeeseeesseseeesesseseeseseseseseeseesseens 4
B U.S.C. 1101 6L SEO e uveeereeeieeesiieesteestee sttt sns e r e sn e s n e ne e nne e e nneas 17
U. S Const. AMENG. XTIV ... 27

MISCELLANEOUS

Erwin Chemerinsky, Constitutional Law: Principles
and PoliCies, 536 (2002) .......ccovereereeiieeireieesiee e see e e ssee s seeeneeees 27

Xii



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006 Page 14 of 80

INTHE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

PEDRO LOZANO, ET AL. :  CIVIL ACTION
Plaintiffs, . NO. 6-cv-56-IMM
V. (Hon. James M. Munley)

CITY OF HAZLETON,
Defendant.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFES
MOTION FOR PRELIMINARY RELIEF

l. INTRODUCTIONAND PROCEDURAL HISTORY

Plaintiffs move this Court pursuant to Rule 65(a) and (b) for atemporary

restraining order and for a preliminary injunction to prohibit defendant City of
Hazleton (“Hazleton” or “City”) from enforcing the Illegal Immigration Relief Act
Ordinance 2006-18 (“the Immigration Ordinance”) and Ordinance 2006-13 (the
“Registration Ordinance’), until their lawfulnessisfinaly decided by the Court.
This past summer, Hazleton unvelled amunicipal ordinance designed to
expel all so-called “illegal aliens’ from the City by preventing them from working,
living or obtaining goods and services. Hazleton’s Mayor, Lou Barletta, described
his motives for proposing the Ordinance asfollows: “Illegal immigrants are
destroying the city. | don’'t want them here, period.” Robert Tanner, Illegal
Immigration Now a Loca Issue, TULSA WORLD, July 20, 2006, at A12. Thus,
on July 13, 2006, the City of Hazleton (“Hazleton”) passed the “Illegal
Immigration Relief Act Ordinance” (“Prior Ordinance”) proposed by Mayor Lou
Barletta and announced that such Ordinance would take effect in sixty days. The

Prior Ordinance would have punished those who rent, employ or conduct any
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business transactions with “illegal aliens,” and made English the city’s officia
language.

As aresult, immigrant families—primarily Latino—began leaving the city.*
L atino-owned restaurants and shops lost business and many had to close down.
Anti-immigration and anti-L atino sentiment seethed in Hazleton. Because the
Prior Ordinance violated the Constitutional and civil rights of all foreign-looking
and sounding citizens of Hazleton - irrespective of their immigration status -
Plaintiffs filed a Complaint with this Court on August 15, 2006 (“Original
Complaint”). The Original Complaint challenged the Prior Ordinance on several
constitutional, civil rights and other grounds. Subsequently, on September 2, 2006,
this Court approved a Stipulation whereby Hazelton agreed not to enforce the Prior
Ordinance and Plaintiffs agreed not to seek an injunction against that Ordinance.

Inits continued quest to drive “illegal aliens’ from the city, Hazleton began
anew to draft and ultimately enacted ordinances to accomplish this purpose. On
August 15, 2006, Hazleton enacted Ordinance 2006-13, captioned in part
“Establishing a Registration Program for Residential Rental Properties”
(“Registration Ordinance’). On September 21, 2006, Hazleton enacted Ordinance
2006-18, aso entitled the “Illegal Immigration Relief Act Ordinance,”
(“Immigration Ordinance”) and Ordinance 2006-19, entitled “Official English
Ordinance” (“English Only Ordinance’). The Registration Ordinance takes effect

November 1, 2006, and Hazleton has announced plans to begin implementation

! Indeed, several of the plaintiffs named in the original complaint have left Hazleton and

have accordingly chosen to withdraw from this action.
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and enforcement of the Immigration and English Only Ordinances on or about that
same date.

The Immigration and Registration Ordinances remain unconstitutional and
violate other federal and Pennsylvanialaws. Among the many legal deficiencies of
both Ordinances are violations of 1) the Supremacy Clause, because the
Ordinances unlawfully infringe on the federal government’ s authority over
immigration and are inconsistent and in conflict with federal immigration law; 2)
the Fourteenth Amendment Due Process Clause, by failing to afford any notice or
opportunity to contest a determination that a personisan "illega aien" or
“unauthorized worker” prior to the time the person is forced from their job or
home; 3) the Fourteenth Amendment Equal Protection Clause and the Fair Housing
Act, by discriminating invidiously based on race, ethnicity, and national origin; 4)
U.S. and Pennsylvania constitutional privacy protections, by demanding personal
and confidential information about tenants renting space in the City; and 5)
Pennsylvanialaw restricting the powers permitted to home rule municipalities, by
legislating in conflict with state-wide laws governing employment and the
landlord/tenant relationship.

Plaintiffs have already been harmed by the Prior Ordinance and the
enactment of the Immigration and Registration Ordinances. They will suffer
additional harm if the City is allowed to enforce the Ordinances. Hazleton has
aready driven out foreign-looking or -sounding individuals, who fear being
targeted asan “illegal alien” or “unauthorized worker.” Others who remain
aready have experienced a sense of wariness, if not outright suspicion and

hostility, in Hazleton. If the Ordinances are enforced, Plaintiffs will be subjected
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to novel obligationsin violation of federal and state law; eviction and termination
of employment without due process, invidious discrimination, and violation of
their constitutionally-protected privacy rights. In view of the irreparable harm
they have suffered and will continue to suffer as aresult of these violations,
Plaintiffs now move for atemporary restraining order and preliminary injunction to

prevent the enforcement of the Immigration and Registration Ordinances.

[I. BACKGROUND
On July 13, 2006, Hazleton passed the Prior Ordinance and the Registration

Ordinance” had its first reading before Hazleton City Council. On August 15,
2006, the Registration Ordinance was enacted by Hazleton. A copy of the
Registration Ordinance is attached as Exhibit “A.” After three readings, on
September 21, 2006, the Immigration Ordinance was enacted by Hazleton. A copy
of the Immigration Ordinance is attached as Exhibit “B.” On the same day,
Ordinance 2006-19, entitled the “Official English Ordinance” (“English Only
Ordinance”) was enacted by Hazleton.

The new Ordinances were enacted amid a passionate national debate over
federal immigration policy at the very time that the United States Congress was
considering competing bills to amend federal immigration law. On May 25, 2006,
the U.S. Senate voted in favor of abill that would include a path to legalization for
millions of undocumented aliens. See S. 2611, 109th Cong. § 403 (2006). The
House and Senate each approved respective bills that would increase border and

2 The full name of the Registration Ordinance is “ Establishing a Registration Program for

Residential Rental Properties, Requiring All Owners of Residential Rental Propertiesto
Designate an Agent for Service of Process; and Prescribing Duties of Owners, Agents and
Occupants; Directing the Designation of Agent; Establishing Fees for the Costs Associated with
the Registration of Rental Property; and Prescribing Penalties for Violation.”
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interior enforcement of immigration laws. See generaly H. R. 4437, 109th Cong.
(2005); S. 2611, 109th Cong. (2006).

Hazleton's Mayor described his motives for proposing the Prior Ordinance
asfollows: “[I]llegal immigrants are destroying the city. | don’t want them here,
period.” Robert Tanner, Illegal Immigration Now aLocal Issue, TULSA
WORLD, July 20, 2006, at A12. The Mayor has aso stated that his “small-town
budget is buckling under the strain of illegal immigrants’; and “some people come
to this country and refuse to learn English, creating alanguage barrier for city
employees.” Id. These sentiments are also captured in the new Immigration

Ordinance, which alleges:

That unlawful employment, the harboring of illegal
diensin dwelling unitsin the City of Hazleton, and
crime committed by illega aliens harm the health, safety
and welfare of authorized US workers and legal residents
in the City of Hazleton. Illegal immigration leads to
higher crime rates, subjects our hospitalsto fiscal
hardship and legal residents to substandard quality of
care, contributes to other burdens on public services,
increasing their cost and diminishing their availability to
legal residents, and diminishes our overal quality of life.

See The Immigration Ordinance, 82.C. However, the Mayor has admitted publicly
on severa occasions that the City does not have any statistics or other evidence to
support hisclaim that “illegal aliens’ have contributed significantly to an increase
in the crime rate or other problems in Hazleton, nor does he know if any or how
many undocumented individuals live or work in Hazleton. Dan Geringer,
Bloomberg: U.S Can’t Sem Immigration Tide, PHILADELPHIA DAILY NEWS,
July 6, 2006.
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In fact, statistics compiled by the Pennsylvania State Police Uniform Crime
Reporting System show areduction in the number of total arrestsin Hazleton over
the last five years — from 1,458 in 2000 to 1,263 in 2005. Ellen Barry, City Vents
Anger at Illegal Immigrants, L.A. TIMES, July 14, 2006, at 1. That declineisdue
in large part to areduction in the number of more serious crimes — rapes, robberies,
homicides and assaults — since 2000. Id. Hazleton’s own website proudly has
boasted that recent immigration from Mexico, the Dominican Republic, and other
nations in Central and South Americato Hazleton has invigorated the local
economy. See Kent Jackson, City Turns 150 This Week, STANDARD-SPEAKER,
April 16, 2006 in www.hazletoncity.org. A recent study confirmed how Latino
immigrants had revitalized the city. See Joint Center for Ethnic Studies, “ Ethnic
Changes in Northeastern Pennsylvania—With Special Emphasis on Recent History
within the City of Hazleton,” dated July 2006. Over the past decade, L atinos—
U.S. citizens as well asimmigrants—began moving to Hazleton in substantia
numbers and now constitute approximately 30% of the city’s residents. Mocarsky,
Steve, Hazleton’ s lllegal-Immigration Law a Trendsetter, in TIMES LEADER,
July 31, 2006. Latino business owners and Latino customer-based enterprises
filled the once abandoned main street with new businesses and restaurants and
local real estate valuestripled. Vitez, Michagl, Small Town, Big Conflict, in THE
PHILADELPHIA INQUIRER, June 23, 2006. Asaresult of the campaign to
support the passage of the Prior and New Ordinances, however, Hazleton, once
known for its tranquil nature, has become highly polarized aong racia and ethnic

lines.
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A. Registration Ordinance 2006-13
The Registration Ordinance requires “occupants’ of any “premises’ to

register their persona information, including “proof of legal citizenship and/or
residency” with Hazleton. In addition, “occupants’ are required to pay an
“occupancy permit fee” of $10.00 for each occupant. Thereafter, al “person[s] age
18 or older who resides at a*“premises’ must obtain an occupancy permit prior to
occupying such premises. See Registration Ordinance, 87. Senior citizens, while
exempt from the fee, must also register their personal data with Hazleton prior to
“occupying” any premises. The City published a Notice to the “Residents of the
City of Hazleton” regarding the requirement of every landlord and tenant to obtain
apermit. A copy of the Noticeis attached Exhibit “C.” Registration Forms were
also issued by the City for purposes of registering all “occupants’ and landlords. A
copy of the Registration Form is attached as Exhibit “D.”

B. I mmigration Ordinance 2006-18

Under the Immigration Ordinance, Hazleton officias are directed to
investigate allegations of harboring “illegal aliens’ or employing “unauthorized
workers” reported by “any City official, business entity, or City resident.” See
Immigration Ordinance, 88 4.B and 5.B. Property owners or homeowners who
provide, or continue to provide, shelter to “illegal aliens’ are deemed to be
“harboring illegal aliens’ and are subjected to penalties including revocations of
rental licenses, prohibitions against collecting rent from any tenant, and - for
subsequent violations - monetary fines. Id at 8 5. According to the definitions, an
“illegal alien” isan “alien who isnot lawfully present in the United States,
according to the terms of United States Code Title 8, section 1101 et seq.” Id at
83. The Immigration Ordinance goes on to state that “[t]he City shall not conclude
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that apersonisan illegal alien unless and until an authorized representative of the
City has verified with the federal government, pursuant to United States Code Title
8, subsection 1373(c), that the person is an alien who is not lawfully present in the
United States.” 1d.

Employers, whether individual or corporate, for-profit or not for profit, are
also subject to penalties for hiring or continuing to employ “unauthorized workers’
— business licenses can be suspended and business operations can be disrupted. 1d
at 84.B. “Unlawful worker” is defined as “a person who does not have the lega
right or authorization to work due to an impediment in any provision of federal,
state or local law, including but not limited to a minor disqualified by nonage, or
an unauthorized alien as defined by United States Code Title 8, subsection
1324a(h)(3).” Id at 83. The Ordinance prohibits recruiting, hiring, employing, and
“permit[ting], dispatch[ing], or instruct[ing] any person who is an unlawful worker
to perform work in whole or in part within the City.” “Work,” in turn, is defined
as “any job, task, employment, labor, personal services, or other activity for which
compensation is provided.” Id. at § 4A, 3F.

Violations of the Ordinance' s employment provision will be punished by
suspension of business permits. § 4B(4), (7). Certain violatorswill also be
required to participate in the Basic Pilot Program, avoluntary federal employment-
verification scheme. § 4B(6)(b). (Conversely, employers may avoid some
penaltiesif they participate in the Basic Pilot Program. 84B(5).) The Immigration
Ordinance also provides that employers who discharge any lawful employeeis
liable for triple damages and attorneys fees, regardless of whether the termination

was for cause, “if, on the date of the discharge, the business entity was not
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participating in the Basic Pilot Program and was employing an unlawful worker.”
Id at 8§ 4E. The Immigration Ordinance also provides that employers who
wrongfully discharge alawful employee can face triple damages. 1d at 84E(2).

C. Ordinances Impact To Date
Although Hazleton has indicated that it does not intend to enforce the New

Ordinances until November 1, 2006, their impact - economically, emotionally and
socialy - on Plaintiffs and the community at large has already been tremendous.
“Illegal aliens’ have been caricatured as murderers and criminals, waiting to prey
on Hazleton residents. Mocarsky, Steve, Citizen reaction to suit asvaried as
population, in TIMES LEADER, August 16, 2006. Latinos - no matter their
immigration status - are experiencing hostility and suspicion from other, primarily
white, residents who suspect them to be “illegal aiens.” In essence, Hazleton has
concocted Ordinances that authorize the city of Hazleton and its residents to
conduct witch hunts—anyone who looks or sounds “foreign” or associated with a
“foreign” name, heritage or person must be questioned, people who are foreigners
cannot be trusted and all “illegal aliens’ are criminals. A recent quote by aloca

resident sums up the climate of fear and racism in Hazleton:

Waiting downtown for a bus, Lena Zizzo, of McAdoo,

said she supports the ordinance because illegal

immigrants should “stay where they belong.”

“Why should they come and take everything away? Y ou

don’t see me going to Puerto Rico or Guam. Deport the

whole lot of them. Chances are, they’re no good,” Zizzo

said.
Steve Mocarsky, Public Reaction To Suit As Varied As City' s Population, TIMES
LEADER, August 20, 2006. The article correctly pointed out that individuals from

Puerto Rico and Guam, which are both U.S. territories, arein fact U.S. citizens.
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Many Latinos and “legal” immigrants have |eft the area fearing that they
will be branded by the Ordinances’ discriminatory impact, as well as their harsh
and drastic sanctions. Plaintiffs, including Jane Doe 1, who is avictim of domestic
violence, John Does 1-4, and Jane Doe 2 will be forced to |eave Hazleton with
their familiesif the Ordinance is not enjoined. Inthe Plaintiffs' households,
moreover, thereis at least one family member who isa U.S. Citizen.

With the exodus of Latino families from Hazleton, Hispanic businesses are
losing clientele or are closing down. See Declarations of Humberto Hernandez and
HHBA. Plaintiff employers and landlords are also fearful of the burdens put on
them by the Immigration and Registration Ordinance. These Ordinances require
that landlords such as Plaintiffs Lozano and Hernandez and business owners such
as Plaintiffs Lechuga, and members of HHBA, determine the immigration status of
the individuals with whom they interact. To avoid suspicion, the risk of
complaints and threat of penalties under the Ordinances, employers and property
owners will simply avoid renting to or hiring foreign-looking or sounding
individuals.

Hazleton is fully aware that its enactment of immigration-related ordinance
has detrimentally impacted the Latino population in the city. See St. Louis Post-
Dispatch, dated 8/19/06 (City Council President Y anuzzi stating that “[e]very
illegal isgoing to have to suffer” and noting that “Hispanic store owners are saying
their business has dropped...A great portion of them (illegal immigrants) are out of

here”).

10



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006  Page 24 of 80

(. ARGUMENT

Plaintiffs are entitled to atemporary restraining order and preliminary

injunction against the enforcement of the Immigration and Registration
Ordinances. Plaintiffsare likely to prevail on their claims that these Ordinances
violate the Supremacy Clause, Due Process Clause, Equal Protection Clause, the
Fair Housing Act, the Right to Privacy, and Pennsylvania-law restrictions on
municipal power, aswell as landlord/tenant laws. Seeinfra Part B. Employers,
including Plaintiff Hernandez and members of Plaintiff organization HHBA, will
be subjected to obligations not found under federa law; individuals, including
Plaintiff John Doe 1, face eviction and termination of employment without due
process, invidious discrimination, and being forced to provide confidential
information to the City of Hazleton in violation of their constitutionally-protected
privacy rights. Landlords and employers, including Plaintiff Hernandez and
HHBA members, will be subjected to aregulatory scheme that violates and
conflicts with state law. SeeinfraPart C. The harm to Plaintiffs greatly outweighs
any alleged harm to Hazleton, especially since Hazleton has no empirical evidence
to show that the Immigration and Registration Ordinances will improve the quality
of lifein Hazleton or remedy theillsidentified as the basis for the Ordinances
adoption. Seeinfra Part D. Finally, the public interest isin favor of granting the
injunction where people are fleeing Hazleton and ethnic minorities— mainly
Latinos— areliving in justifiable fear of unlawful discrimination, hostility and

rejection from mainstream society. Seeinfra Part E.

A. Standard For | njunctive Relief

Four factors govern the Court’ s decision whether to issue a preliminary

injunction: 1) whether the movant has shown areasonable probability of success

11
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on the merits; 2) whether the movant will be irreparably injured by the denial of
the relief; 3) whether granting the preliminary relief will result in greater harmto
the non-moving party (i.e., a balancing of the hardships); and 4) whether granting
the preliminary relief will bein the public interest. Allegheny Energy, Inc. v.
D.Q.E., Inc., 171 F.3d 153 158 (3d. Cir. 1999) (citations omitted). See also United
Sates v. Commonwealth of Pennsylvania, 533 F.2d 107, 110 (3d. Cir. 1976). A
district court must consider all four of the elements. Opticians Association of
America v. Independent Opticians of America, 920 F.2d 187, 191-192 (3d. Cir.
1990). Inthiscase, an analysis of these factors demonstrates Plaintiffs' compelling

right to relief.

B. Plaintiffs AreLikely To Succeed On The Merits

Before an injunction will issue, the movant must demonstrate a reasonable

probability of eventual successin thelitigation. Instant Air Freight Co. v. C.F. Air
Freight, Inc., 882 F.2d 797, 800 (3d Cir. 1989). To demonstrate a reasonable
likelihood of prevailing, a movant need not establish an absolute certainty of
success, only areasonable probability. SK&F Co. v. Premo Pharmaceutical
Laboratories, Inc., 625 F.2d 1055, 1066-67 (3d Cir. 1980). Here, it ishighly likely
that the Immigration and Registration Ordinances will be deemed unlawful by the
Court intheir entirety as violations of the U.S. Constitution and state

|andlord/tenant laws.®

3 Plaintiff arelikely to prevail against Hazleton on each of the counts in the Complaint.

However, for the sake of judicial economy, only the Ordinances' violations of the supremancy
Clause, Due Process, Equal Protection, Fair Housing, Privacy, as well as violations of
Pennsylvania' s municipal power and landlord/tenant laws are discussed in the motion and this
memorandum of law.

12
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1. The Immigration And Registration Ordinances Violate The
Supremacy Clause

The Immigration and Registration Ordinances are local laws concerning
immigration and foreign nationals. Such local laws areinvalid under the
Supremacy Clause of the United States Constitution if they are (1) constitutionally
preempted because they are an attempt to regulate immigration, which is
“unquestionably exclusively afederal power;” (2) field preempted because they are
an attempt to legidate in afield occupied by the federal government or (3) conflict
preempted because they “burden[] or conflict[] in any manner with any federal
laws or treaties,” or “[stand] as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress.” De Canasv. Bica, 424 U.S. 351,
354, 362, 363 (1976).

The Supreme Court has struck down numerous state statutes relating to non-
citizens on one or more of these Supremacy Clause grounds. See, e.g., Toll v.
Moreno, 458 U.S. 1, 10 (1982) (invalidating state denia of student financia aid to
certain visa holders); Graham v. Richardson, 403 U.S. 365, 377-80 (1971)
(invalidating state welfare restriction); Takahashi v. Fish & Game Comm'n, 334
U.S. 410, 418-20 (1948) (invalidating state denia of commercial fishing licenses);
Hinesv. Davidowitz, 312 U.S. 52, 62-68 (1941) (invalidating state alien
registration scheme); Truax v. Raich, 239 U.S. 33, 42 (1915) (invalidating state
employer sanctions scheme under Fourteenth Amendment and suggesting
Supremacy Clause violation); Chy Lung v. Freeman, 92 U.S. 275 (1876)
(invalidating state statute that authorized state official to classify certain arriving

immigrants as undesirable and indirectly bar their entry); Henderson v. Mayor of

13
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the City of New York, 92 U.S. 259 (1876) (invalidating state bond requirement for
arriving immigrants).

Courts are especially sensitive to Supremacy Clause concernsin the
immigration areafor several reasons. The “preeminent role of the federa
Government with respect to the regulation of aliens within our borders,” Toll, 458
U.S. a 10, is established in the Constitution itself. In addition, laws relating to
foreign nationals are inextricably intertwined with international relations and are
therefore a particular concern of the federal government. Hines, 312 U.S. at 66-67;
see also American Ins. Assoc. v. Garamendi, 539 U.S. 396, 420 & n.11 (2003)
(discussing preemption concerns in foreign relations context); accord Mexico
President Urges U.S. to Act Soon on Migrants, NEW YORK TIMES, Sept. 6, 2001
(noting that Mexican President pressed issue of treatment of undocumented
workersin bilateral meetings with President Bush). Thereis aspecia need for
nationwide consistency in matters affecting foreign nationals, given the “explicit
constitutional requirement of uniformity,” Graham, 403 U.S. at 382, in
immigration matters and the myriad problems that would result for citizens and
non-citizens alike if each of the 50 states — or, as in this case, each of the thousands
of localities like Hazleton across the 50 states — adopted its own rules for the
treatment of aliens. See Graham, 403 U.S. at 382; see also Zadvydasv. Davis, 533
U.S. 678, 700 (U.S. 2001) (recognizing “the Nation’s need ‘to speak with one
voice' inimmigration matters’).

The Immigration and Registration Ordinances plainly violate the Supremacy
Clause under all three preemption theories — any one of which would be sufficient

to invalidate the Ordinances.

14
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a. Constitutional Preemption

The Immigration and Registration Ordinances are invalid because they are
impermissible attemptsto regulate immigration. The regulation of immigration is
constitutionally reserved to the federal government, such that even if Congress had
not legidated on the same subject matter the Ordinances would be invalid.

The Ordinances congtitute a broad and integrated scheme that combines
multiple provisions addressing different discrete areas — tenant registration,
harboring, and employment — to identify non-citizens living or working in
Hazleton, assess their immigration status in a process so deficient in fairness that it
does not even provide the immigrants any notice or opportunity to be heard, and
expel those who do not “pass’ from the city by making it impossible for them to
live or work in Hazleton. Deciding who may stay and who must depart, and
expelling the latter, is the very core of immigration regulation. See De Canas, 424
U.S. at 355 (“determination of who should or should not be admitted to the
country” included in regulation of immigration); Chy Lung, 92 U.S. at 280 (“The
passage of laws which concern the admission of citizens and subjects of foreign
nations to our shores belongs to Congress, and not to the States.”) Hazleton cannot
arrogate this authority to itself.

In an attempt to disguise its encroachment on federal authority, Hazleton has
set forth a procedure in the Immigration Ordinance that makes penalties under that
Ordinance contingent on federal verification of an individual’s status. It remains
unclear, at best, how or whether such verification could in fact be provided by the
federal government. See Escondido rental ban violators may be difficult to
document, NORTH COUNTY TIMES, Oct. 6, 2006, available at
http://nctimes.com/articles/2006/10/07/news/inland/ 22 18 5310 6 06.txt (DHS

15
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officials stating that no federal system exists to verify rental eigibility). In any
event, the presence or absence of federal verification does not alter the fact that
Hazleton has, independently of the federal government, designed its own system of
laws and enforcement that seek to regul ate the presence of foreign nationals within
the City’s borders. Thisit cannot do.

Moreover, Hazleton has not included any verification procedure in the
Registration Ordinance, which requires City officials to determine whether each
tenant in Hazleton has presented “proof of legal citizenship and/or residency.”
Because “legdl ... residency” is not defined in any relevant manner in the federal
immigration law, this Ordinance requires Hazleton to create its own definition of
“legal ... residency” and empowers its officials to make the City’s own
determinations of who isor is not alegal resident for the purposes of 2006-13.
These actions encroach on the federal immigration regulation power. Plyler, 457
U.S. at 225 (“The States enjoy no power with respect to the classification of
diens.”); id. at 236 (Marshall, J., concurring) (any attempt to “determine which
aliens are entitled to residence ... would involve the State in the administration of
theimmigration laws’); League of United Latin American Citizens v. Wilson, 908
F. Supp. 755, 769-771 (C.D. Cal. 1995) (“LULAC") (invalidating state law
provisions classifying aliens as unconstitutional regulation of immigration); accord
Chy Lung, 92 U.S. at 279-81 (rgjecting state statute that allowed state
commissioner to classify arriving immigrants). In addition, city officials lack
expertise in complicated immigration matters, will be unable to identify or

understand the many varieties of immigration documentation, and will

16
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undoubtedly make mistakes in attempting to enforce the Tenant Registration

Ordinance.*

b. Field preemption
The Ordinances are invalid for the additional reason that the federal

government has comprehensively legislated both in the field of immigration and
gpecifically with respect to employer sanctions and harboring of undocumented

diens. It hasleft no room for local municipalities like Hazleton to passits own

versions of such laws.

There can be no doubt that the federal immigration law is a comprehensive,
and complex, regulatory scheme. Today’s Immigration and Nationality Act
(INA), 8U.S.C. 1101 et seq., and its associated regulationsin Title 8 of the Code
of Federal Regulations contain a myriad of interrelated provisions establishing,
among other things, numerous immigration categories; civil and criminal sanctions
for various violations; and extensive procedures for determining status and

removability. See, e.g., 8 U.S.C. § 1154 (procedure for granting immigrant status);

4 Federal immigration law isinfamously complex. See Drax v. Reno, 338 F.3d 98, 99 (2d
Cir. 2003) (describing “the labyrinthine character of modern immigration law” as “amaza of
hyper- technical statutes and regulations’); see also, e.g., Castro-O’Ryan v. INS 847 F.2d 1307,
1312 (9th Cir. 1988). Adding to the difficulty of determining status is the fact that many types of
documents, such as court decisions, letters from federal immigration agencies, and passport
inserts, may constitute valid proof of immigration status but may not be so regarded by untrained
persons. And, to make matters still more complex, it cannot be assumed tht aperson who does
not hve identification documents clearly describing her immigration status in the United Sttesin
violation of federal law. For example, many nationals of Honduras who have been granted
Temporary Protection Status (“TPS’) have been issued Employment Authorization Documents
(“EADs") with an expiration date of July 5, 2006. The federal government has since extended
the designation of Honduras for TPS by another year and has published a Federal Register notice
indicating that these EADs are to be considered valid through January 5, 2007. 71 Fed. Reg. 16,
333 (Mar. 31, 2006). Yet aperson untrained in immigration law is likely to believe that an
apparently expired EAD isan indication of “illegal alien” status.

17
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88 1228-1252 (relating to removal proceedings and judicial review of removal
decisions); 88§ 1255-1259 (relating to adjustment of status); 8 U.S.C. § 1229a
(removal proceedings). Thousands of federal officials in numerous federal
agencies enforce the statutes and regulations, confer benefits, make discretionary
determinations, undertake adjudication, and otherwise administer the immigration
laws. Since the Registration Ordinance creates independent immigration statuses
and an independent system for determining status within that system, as noted in
section 1 supra, it isfield preempted by the INA’s comprehensive alien
classification scheme.

In the INA, Congress has also specifically addressed both of the areas
covered by the Immigration Ordinance: sanctions for those who employ
unauthorized aliens and those who harbor immigration violators. See 8 U.S.C. 88
1324a-1324b (employer sanctions and antidiscrimination scheme), 1324 (harboring
provision).

Congress added afederal employer sanctions scheme to the INA in 1986
when it passed the Immigration Reform and Control Act (“IRCA”), P.L. 99-603,
after lengthy and careful consideration of various legisative options.® See 8

U.S.C. 88 1324a-b; H.R. Rep. 99-682(1), at 53-56 (recounting history of

> Before 1986, there was no federal employer sanctions scheme and no general prohibition

on hiring unauthorized aliens. Indeed, federal law actually invited some state regulation of the
employment of aliens. De Canas, 424 U.S. a 361. Therefore, in De Canas—a 1976 case—the
Supreme Court permitted a California statute that prohibited the employment of non-citizens
who lacked federal work authorization under narrowly defined circumstances. 424 U.S. at 352,
352 n.1, 353 n.2. The Court subsequently emphasized that it had “rejected the pre-emption
clam” in De Canas because “ Congress intended that the States be allowed” to impose some
regulation inthisarea. 458 U.S. at 13 n.18 (emphasisin origina). In doing so, it again
recognized Congress s general intent to preempt all state immigration statutes. In 1986, of
course, Congress removed that permission and enacted instead an express bar on state regul ation
of alien employment.

18
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legidlation). Congress has likewise carefully calibrated and modified the reach and
penalties of the federal harboring statute over many years. See United Satesv.
Kim, 193 F.3d 567, 572-74 (2d Cir. 1999) (analyzing 1986 amendments to
harboring statute to determine whether harboring could apply to employment);
United States v. Lopez, 521 F.2d 437, 440-41 (2d Cir. 1975) (describing legislative
history in determining reach of earlier statute). Inlight of Congress' inclusion of
these matters in the INA’s comprehensive scheme, the Ordinances are plainly
invalid.®

C. Conflict preemption

Finaly, the Ordinances are invalid because they conflict with multiple
provisions of federal law and because they stand as an obstacle to the

accomplishment and execution of the full purposes and objectives of Congress by

6 Defendant may claim that field preemption is inapplicable to the Immigration

Ordinance’ s employer sanctions scheme because it penalizes businesses by denying, suspending,
or revoking their licenses, and IRCA’ s express preemption provision states that “any State or
local law imposing civil or criminal sanctions (other than through licensing and similar laws)
upon those who employ, or recruit or refer for afee for employment, unauthorized aliens’ is
preempted. 8 U.S.C. § 1324a(h)(2). But the Ordinanceis not a“licensing law” within the
narrow exception to § 1324a(h)(2). The statute’ s reference to “licensing” encompasses “lawful
state or local processes concerning the suspension, revocation or refusal to reissue alicense to
any person who has been found to have violated the sanctions provisionsin this legislation” or
“licensing or ‘fitnessto do business laws,” such as state farm labor contractor laws or forestry
laws, which specifically require such licensee or contractor to refrain from hiring, recruiting or
referring undocumented aliens.” H.R. Rep. 99-682(1), 1986 U.S.C.C.A.N. 5649, 5662 (emphasis
added). The Ordinance, of course, does not apply only to individuals who have already been
found to violate IRCA’s provisions. Nor isit similar to afarm labor contractor or forestry law.

In any event, even if not expressly preempted, the Ordinance isinvalid because it stands as an
obstacle to federal law and policy, as explained below. See Sprietsma v. Mercury Marine, 537
U.S. 51, 65 (2002) (“Congress’ inclusion of an express pre-emption clause does not bar the
ordinary working of conflict pre-emption principles’ (punctuation and citation omitted)); see
also Geier v. American Honda Motor Co., 529 U.S. 861, 869 (2000) (finding conflict preemption
even where state action fell outside express preemption clause).
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introducing novel penalties and enforcement mechanisms not contemplated in

federal law.

1) Conflictswith individual provisions of federal law

The Immigration Ordinance conflicts with Congress' designation of the
Basic Pilot Program as a voluntary, experimental program to be implemented by
the Attorney General (subsequently replaced by the Secretary of Homeland
Security).” Seelllegal Immigrant Reform and Immigrant Responsibility Act §8
401, 402(a), Pub. L. No. 104-28, Div. C (Sept. 30, 1996), codified as amended at 8
U.S.C. § 1324anote. Congress set forth alimited list of employers required to
participate in Basic Pilot -- or arelated program -- alist completely different from
Hazleton's. Id. § 402(e).® Congress also specifically provided that the Secretary
“may not require any person or other entity to participate in a pilot program,” 1d., 8
401(a); see also id. § 404(h) (providing that government may not “utilize any
information, data base, or other records assembled under this subtitle for any other
purpose other than as provided for under a pilot program). In contrast, the
Immigration Ordinance mandates that businesses enroll in the federal Basic Pilot
system in certain circumstances, 88 4.B.6.b.; 4.D, and even where it does not

require such enrollment, subjects them to the risk of exorbitant penaltiesif they do

! The Basic Pilot program is arecent generation of verification system designed for

employers who voluntarily contract with DHS-ICE.
8 Section 402(e) requires certain Federal entities to participate in a pilot verification
program and provides that a federal administrative law judge may require an employer to
participate in a pilot program as part of a cease and desist order issued under 8 U.S.C. § 1324a.
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not enroll, 88 4.B.5; 4.E. The Immigration Ordinance’ s attempt to force employers
to enroll in Basic Pilot isincompatible with federal law.’

Similarly, the Immigration Ordinance requires businesses, individuals, non-
profits, and other entities to ensure that any person they “recruit, hire for
employment, or continue to employ, or to permit, dispatch, or instruct ... to
perform work in whole or part within the City” is an authorized worker. §4.A. In
contrast, federal law does not require that employers verify the immigration status
of certain categories of workers, such as independent contractors and casual
domestic workers, and does not apply to entities, such as unions, that refer
individuals for employment but without afee or profit motive. See8 U.S.C. §
1242a; 8 C.F.R. § 274a.1(c)-(f); seealso H.R. Rep. 99-682(1), at 57 (stating that
“[i]t isnot the intent of this Committee that sanctions would apply in the case of
casual hires” and noting exception for unions and similar entities).

The “harboring” provision of the Immigration Ordinanceis also directly at
odds with the federal immigration system. This provision states that it is unlawful
to knowingly “let, lease, or rent adwelling unit to” “an alien who is not lawfully

present in the United States.”*® However, numerous categories of persons who

9 Notably, one aspect of the current debate regarding immigration reform involves whether

and to what extent mandatory electronic employment verification will become afeature of the
federa law. See, e.g., S. 1033, 109th Cong., 8 402 (proposing electronic verification system); S.
1438, 109th Cong., 8 321 (alternative verification proposal). Hazleton’ s effort to force employers
to use Basic Pilot is an effort to short-circuit that national debate and impose a conclusion of the
City’ s choosing notwithstanding the ongoing national legislative process.

10 See, e.g., 8 C.F.R. § 274a.12(a)(11-13), (c)(8-11, 14, 18-20, 22, 24) (listing categories of
persons who can receive federal permission to work, and implicitly to stay, in the United States
even though they may be violating immigration laws). For example, such persons may have
pending applications to adjust to alawful status pursuant to 8 U.S.C. 8§ 1255(i). Similarly, many
persons released from detention pursuant to legal mandates and restrictions imposed by the

21



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006  Page 35 of 80

may technically be “not lawfully present in the United States’ are nonetheless
permitted to live and work in the United States. In addition, persons who are
applying for or have been granted “temporary protected status’ are permitted to
stay and work in the U.S. if they meet certain requirements, notwithstanding the
fact that they are otherwise removable. See 8 U.S.C. § 1254a. Federd officials
may also exercise discretion not to deport persons who are otherwise removable.
See 8 C.F.R. §212.5(f). By denying abodeto every individual who is“unlawfully
present,” the Ordinance would run roughshod over this complex system of federal
classification and discretion.

For similar reasons, Registration Ordinance also conflicts with federal
immigration law. It requires each individual occupant of any rental unit to obtain
an occupancy permit from Hazleton, and requires applicants for occupancy permits
to provide “proof of legal citizenship and/or residency.” Statements by the Mayor
and other officialsindicate that the City understands this to mean “proof of legal
citizenship and/or residency in the United States.” Y et, as explained above,
numerous individuals who are not lawfully present in the United States are
nonethel ess permitted to live and work here by the federal government. The
Registration Ordinance’ s attempt to exclude from residing in the City of Hazleton
all persons unable to tender “proof of legal citizenship and/or residency” thus
squarely conflicts with the federal immigration scheme.

Moreover, the Registration Ordinance does not provide any definition of

“legal ... residency.” The closest approximation to such a status in the federal

Supreme Court, though subject to an order of removal, are permitted to stay and work in the U.S.
See Clark v. Martinez, 543 U.S. 371 (2005); Zadvydasv. Davis, 533 U.S. 678 (2001).
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immigration law is lawful permanent resident status. See 8 U.S.C. § 1101(a)(20).
However, there are numerous “nonimmigrant” (i.e. temporary) visa holders and
others who are allowed to live in the United States under the federal immigration
system. See, e.g., 8 U.S.C. § 1101(a)(15). Therefore, to the extent the Registration
Ordinance adopts the federal “lawful permanent resident” status to define whether
or not someone can lawfully reside in Hazleton, it does so in a manner that
conflicts with federal immigration law. To the extent the Ordinance requires
Hazleton to create its own definition of “legal ... residency” and make its own
determinations of who isor isnot alegal resident for the purposes of the

Registration Ordinance, that too conflicts with the federal scheme. ™

i)  Interferencewith the federal government’sregulatory
scheme

Even where the state or local law does not explicitly conflict with a specific
provision of federa law, attempts to supplement federal immigration law —which
the Ordinances undeniably are — nonetheless viol ate the Supremacy Clause. Hines
v. Davidowitz, a case that arose in this District, illustrates this principle.

In Hines, the Supreme Court ruled that where the federal government had
passed an alien registration scheme, Pennsylvania could not enforce its own state

dien-registration law. The Court explained that “where the federal government, in

1 See Plyler, 457 U.S. at 236 (Marshall, J., concurring) (“[T]he structure of the
immigration statuses makes it impossible for the State to determine which aliens are entitled to
residence, and which eventually will be deported”); id. at 241 n.6 (Powell, J., concurring) (“Until
an undocumented alien is ordered deported by the Federal Government, no State can be assured
that the alien will not be found to have afederal permission to reside in the country.... Indeed,
even the [federal immigration authorities] cannot predict with certainty whether any individual
alien has aright to reside in the country until deportation proceedings have run their course.”);
accord LULAC, 908 F. Supp. at 770 (Congress has exclusively reserved to federal agenciesthe
power to make independent determinations of immigration status).
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the exercise of its superior authority in thisfield, has enacted a complete scheme of
regulation and has therein provided a standard for the registration of aliens, states
cannot, inconsistently with the purpose of Congress, conflict or interfere with,
curtail or complement, the federal law, or enforce additional or auxiliary
regulations.” Hines, 312 U.S. at 66-67. The Court further noted that the federal
system attempted “to steer amiddle path,” creating a*“single integrated and all-
embracing system ... in such away asto protect the personal liberties of law-
abiding aiens through one uniform national registration system, and to leave them
free from the possibility of inquisitorial practices and police surveillance” while
aso obtaining the information sought under the statute. 1d. at 73-74."

Similarly here, Congress has created an integrated scheme of federal
regulation that includes provisions directed at both employment of unauthorized
workers and harboring. These provisions strike careful balances reflecting the
national legislature’ s view of the national interest. For example, with IRCA,
Congress balanced the important goals of reducing employment of individuals who
lack work authorization; creating aworkable system for employers and employees;
and avoiding harassment of or discrimination against employees. See H.R. Rep.
99-682(1), at 56-62. Thus, the statute contains safeguards such as a “safe harbor”
provision for employers who are presented with facially valid documents;
restrictions on reverification of employees after they are hired; extensive

antidiscrimination provisions; prohibitions on employers' requesting additional

12 Accord Rogersv. Larson, 563 F.2d 617, 626 (3d Cir. 1977) (invalidating Virgin Islands
employer sanctions scheme and stating that “[b]ecause of the different emphasisthe [Virgin
Islands and federal employment] schemes place on the purposes of job protection and an
adeguate labor force, we conclude that [the Virgin Islands statute] stands as an obstacle to the
accomplishment and execution of the full purposes and objectives of the INA™).
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documents once an employee presents minimally adequate documentation; aten-
day cure period for good-faith violations of the document verification
requirements; and a graduated series of penalties after adjudication by an
administrative law judge. See8 U.S.C. § 1324a.

The INA’s harboring provision, too, reflects Congress' judgment on what
balance should be struck regarding the statute' s reach and what penalties should
apply. Congress has amended the statute to alter that balance on numerous
occasions. For example, in 1952 Congress amended the statute to provide that
normal acts incident to employment would not be considered harboring, only to
amend the statute again in 1986 to remove that proviso. See Kim, 193 F.3d at 574.
The federal system'’sinterpretation of the statute is not entirely settled, see United
Satesv. Maali, No. 6:02-CR-1710RL28KRS, 2005 WL 2204982 (M.D. Fla. Sept.
8, 2005) (noting “uncertainty surrounding the meaning of harboring”), and recent
legidlative proposals would modify it yet further, see H.R. 4437, 109th Cong., 8§
202.

The effect of Hazleton’s Ordinancesiis clearly to upset the balances struck
by Congress in each of these areas and in immigration law generaly by
implementing the City’ s own enforcement mechanism, penalties, and
interpretationsin place of the federal system, and simultaneously to bypass the
discretion that system places in federal officials and the procedures that it hasin
place for determining individuals' status and the applicability of sanctions under
the INA’s employment and harboring sanctions schemes. This seriously
undermines the choices made by Congressin creating that system and threatens the

ability of the system to work as an integrated and uniform whole —for if Hazleton
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can pass its own ordinances in these areas, so can every municipality in the
country, each setting forth its own mechanisms, penalties, interpretations, and

procedures. This attempt simply cannot stand.™

2. The Immigration And Registration Ordinances Violate Due
Process By Depriving Plaintiffs Of Fundamental Liberty
And Property Interests Without Meaningful Notice Or
Opportunity To Challenge Adver se Deter mination

The Immigration and Registration Ordinances violate the 14™ Amendment
Due Process provisions of the United States Constitution in that they deprive
persons of property interests and do not afford meaningful notice or procedure to
challenge such ordinances. Hazleton’s failure provide any procedural-due-process
protections to employers and employees (section 4), or landlords and tenants
(section 5), before depriving them of fundamenta rights — including the right to
contract, engage in abusiness, earn alivelihood, and continue one' s residence -

violates the Fourteenth Amendment’s Due Process Clause. The Fourteenth

13 See Hines; see also Garamendi, 539 U.S. at 423, 427 (California could not “employ[] ‘a
different, state system of economic pressure’” to address an issue touching on foreign relations,
nor “use an iron fist where the [federal government] has consistently chosen kid gloves’);
Crosby v. Nat'| Foreign Trade Council, 530 U.S. 363, 379 (2000) (state statute touching on
foreign relations not saved by the fact that state and federal statute “share the same goalsand ...
some companies may comply with both sets of restrictions,” because “the inconsistency of
sanctions ... undermines the congressional calibration of force”); United States v. Locke, 529
U.S. 89, 115 (2000) (fact that state requirements were similar to federal not enough to avoid
preemption; “[t]he appropriate inquiry still remains whether the purposes and objectives of the
federal statutes, including the intent to establish a workable, uniform system, are consistent with
concurrent state regulation”); Wisconsin Dep't of Indus. v. Gould, 475 U.S. 282, 286, 288-89
(1986) (state statute touching on area governed by a“complex and interrelated federal scheme of
law, remedy and administration” preempted because “ conflict isimminent whenever two
separate remedies are brought to bear on the same activity” and “[€]ach additional [state] statute
incrementally diminishes the [agency’s] control over enforcement of the [federal law] and thus
further detracts from the integrated scheme of regulation created by Congress”).
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Amendment provides that “no person shall be deprived of life, liberty, or property
without due process of law.” U. S. Const. Amend. XIV.

"In procedural due process claims, the deprivation by state action of a
congtitutionally protected interest in ‘life, liberty, or property’ isnot in itself
unconstitutional; what is unconstitutional is the deprivation of such an interest
without due process of law.” See Zinermon v. Burch, 494 U.S. 113, 125 (1990)
(emphasisin origina; citations omitted). “Procedural due process rules are meant
to protect persons not from the deprivation, but from the mistaken or unjustified
deprivation of life, liberty, or property.” Carey v. Piphus, 435 U.S. 247, 259
(1978).

The Supreme Court has established a two-step test for examining procedural
due process claims: the first asks whether there exists aliberty or property interest
which has been interfered with by the State; the second examines whether the
procedures attendant upon the deprivation were constitutionally sufficient.
Kentucky Dep't of Corrections v. Thompson, 490 U.S. 454, 460 (1989) (citations
omitted); accord, Alvin v. Suzuki, 227 F.3d 107, 116 (3d Cir. 2000).

The Immigration Ordinance deprives Plaintiffs of both “property” and
“liberty” interests. Property interests are “created and their dimensions are defined
by existing rules or understandings that stem from an independent source such as
statelaw.” Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 538 (1985)
(citations omitted). There has been considerable debate over the past forty years
surrounding the issue of what “benefits, such as jobs or payments, [should] be

considered property.”*

14 Erwin Chemerinsky, Constitutional Law: Principles and Policies, 536 (2002). See also

Bd of Regentsv. Roth, 408 U.S. 564, 571-72 (1972) (“The Court has a'so made clear that the
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The Third Circuit has emphasized that “[l]iberty interests that trigger
procedural due process may be created by state law or by the federal constitution
itself.” E.B.v. Verniero, 119 F.3d 1077, 1105 (3d Cir. 1997), cert. denied, 522
U.S. 1109 (1998), citing Sandin v. Connor, 515 U.S. 472 (1995). “Protected
interests extend beyond merely freedom from bodily restraint but also [to] the right
of the individual to contract, to engage in any of the common occupations of life, to
acquire useful knowledge, to marry, establish ahome and bring up children, to
worship God according to the dictates of his own conscience, and generally to
enjoy those privilegeslong recognized . . . as essential to the orderly pursuit of
happiness by free men. In a Constitution for a free people, there can be no doubt
that the meaning of “liberty” must be broad indeed.” Roth, 408 U.S. at 572
(emphasis added).

Once a protected liberty or property interest has been identified, the focus
shiftsto ng the quality and timing of the process due. Thetest, first
enunciated in Mathews v. Eldridge, 424 U.S. 319 (1976), requires this Court to
balance three factors: 1) “the private interest that will be affected by the officia
action”; 2) “therisk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additional or substitute
procedural safeguards’; and 3) “the Government's interest, including the function
involved and the fiscal and administrative burdens that the additional or substitute

property interests protected by procedural due process extend well beyond actual ownership of
real estate, chattels, or money.”). “One aleging a property interest in a benefit protected by due
process must go beyond showing an unsubstantiated expectation of the benefit. To have a
property interest in a benefit, a person clearly must have more than an abstract need or desire for
it. He must have more than a unilateral expectation of it. He must, instead, have a legitimate
claim of entitlement to it.” Piecknick v. Commonwealth of Pennsylvania, 36 F.3d 1250, 1256 (3d
Cir. 1994) (citations omitted).
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procedural requirement would entail.” 1d. at 334-35; accord E.B., 119 F.3d at
1106-07. We now apply the procedural-due-process analysis to the Immigration

Ordinance.

a. The Immigration Ordinance Deprives Employersand
Employees of Protected Property I nterests Without Notice
or_an Opportunity to Challenge

Both employers and employees have protected interests in the employment
contract. From the employees' perspective the ability to earn aliving is critical:
"[T]he significance of the private interest in retaining employment cannot be
gainsaid. We have frequently recognized the severity of depriving a person of the
means of livelihood.” Loudermill, 470 U.S. at 543. Asaresult, courts have for
nearly a century ruled that, “ The right to hold specific private employment and to
follow a chosen profession free from unreasonable governmental interference
comes within both the ‘liberty’ and ‘property’ concepts of the Fifth and Fourteenth
Amendments.” Piecknick, 36 F.3d at 1259, quoting, Greene v. McElroy, 360 U.S.
474, 492 (1959). See also Conn v. Gabbert, 526 U.S. 286 (1999) (“Fourteenth
Amendment's Due Process Clause includes some generalized due process right to
choose on€e's field of private employment....”); Truax v. Raich, 239 U.S. 33, 41
(1915) (“theright to work for aliving in the common occupations of the
community is of the very essence of the personal freedom and opportunity that it
was the purpose of the [Fourteenth] Amendment to secure’); Nixon v.
Commonwealth, 839 A.2d 277, 288 (Pa. 2003).

Moreover, Articlel, 8 1 of the Pennsylvania Constitution provides an
independent state-law ground for thisright. See, Nixon v. Commonwealth, 839
A.2d 277, 288 (Pa. 2003). From the employer’s perspective, theright is viewed as
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an interest in continuing the business and the right to contract with employees.
College Savings Bank v. Florida Prepaid Postsecondary Educ. Exp. Bd., 131 F.3d
353, 361 (3d Cir. 1997) ("Clearly, abusinessis an established property right
entitled to protection under the Fourteenth Amendment"), aff'd, 527 U.S. 666, 675
(1999) (“The assets of a business (including its good will) unquestionably are
property, and any state taking of those assets is unquestionably a ‘ deprivation’
under the Fourteenth Amendment”) (parenthetical in original). See also Roth, 408
U.S. at 572 (“without doubt,” liberty interest includes the “right of the individua to
contract, to engage in any of the common occupations of life. .. ."”); Jago v. Van
Curen, 454 U.S. 14, 18 (“mutually explicit understandings,” including “implied
contracts,” create property interest); Small v. United Sates, 333 F.2d 702, 704 (3d
Cir. 1964) (“Theright to pursue alawful business or occupation is aright of
property which the law protects against intentional and unjustifiable interference.

A cause of action based upon such an interference is analogous to one based upon
unlawful interference with existing contracts, and is governed by the same
principles’). Section 4 effects deprivations of constitutionally protected liberty and
property interests by giving the City the power to suspend the business permit of
any entity that has been accused, wholly without proof, of employing an unlawful
worker.

The Immigration Ordinance’ s enforcement scheme affords neither employer
nor employees meaningful due process prior to ordering the employer to terminate
the employee or face severe sanctions. See Immigration Ordinance, 84.B.
Enforcement is initiated by a complaint by virtually anyone, lodged with the
Hazleton Code Enforcement Officer (hereafter “Code Officer”). Id. at 84.B.1.

30



Case 3:06-cv-01586-JMM  Document 32  Filed 10/30/2006  Page 44 of 80

Within three days the Code Officer is required to “request identity information”
from the business entity regarding the complained-about employees. Id. at 84.B.3.
The Ordinance does not define “identity information.” That not withstanding, a
failure to provide “identity information” results in the suspension of theright to
rent out the apartment and collect rents.  The Immigration Ordinance provides no
process to appeal that denidl.

If the Code Officer determines the employeeis an “unlawful worker,” he or
she “shall suspend the business permit of any business entity which fails [sic]
correct aviolation of this section within three business days after notification of the
violation.” 1d. at 84.B.4. While the Ordinance provides some means for the
employer to acquire adefense to aviolation, 84.B.5. (sign up for Basic Pilot
Training Program), or to curtail the suspension by addressing the alleged violation,
84.B.6., it provides no opportunity for either the employer or the employee to
contest the Officer’ sfinding of aviolation. The deprivation of an employer’s
worker and an employee’s job implicates protected property and liberty interests.*

The Basic Pilot program provides an employee, through the employer, a
notice of negative determination and 10 days to challengeit, during which time the
employee can not be penalized. Even though the Basic program provides these key
due process rights, Hazleton does not provide any such notice or any opportunity

to contest a negative determination.

15 Evidence of the Ordinance' s blatant disregard of employer and employeerightsis

dramatically evidenced by the fact that the Basic Pilot program which the Ordinance relies upon
provides employers and employees critical due process rights that Hazleton does not provide.
Section 401 of the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(INRIRA), Public Law 104-208 (Sept. 30, 1996), established the Basic Pilot Program. The Basic
Pilot Program is set to terminate on November 30, 2008.\
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Depending upon what database is utilized in enforcing section 4.B.3 of the
Ordinance, in what is still an undefined process, these differing enforcement
schemes could lead to direct conflict in situations where an employee exercises
their right to appeal a negative determination. In those instances, the Ordinance
punishes an employer for not discharging that employee within three days despite
the fact that federal law prohibits the employer from discharging the employee for
ten days while the employee waits for areply to hisor her appeal during that 10
day appea period.

b.  TheAnti-Harboring Provision of the Immigration
Ordinance Deprives Landlords and Tenants of Protected
Property I nterests Without Notice or an Opportunity to

Challenge
Both landlords and tenants have a “ property interest” in their homes and

apartments because real property is considered afundamenta right under the U. S.
and Pennsylvania Constitutions. “There never has been doubt that the government
must provide due process before it deprives a person of real or persona property.
Erwin Chemerinsky, Constitutional Law: Principles and Policies, 536 (2002).
The U. S. Supreme Court has ruled that the, “right to maintain control over [one' s
home, and to be free from governmental interference, is a private interest of
historic and continuing importance.” United Sates v. James Daniel Good Real
Property, 510 U.S. 43, 53-54 (1993). See also Dennison v. Pennsylvania Dept. of
Corrections, 28 F.Supp.2d 387, 400 (M.D.Pa. 2003) (“Real property ownership has
been historically protected by the Constitution and is considered fundamental to
American society”), quoting Regents of Univ. of Michigan v. Ewing, 474 U.S. 214,
229-230 (1985) (Powsell, J., concurring).
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The Pennsylvania Supreme Court has held that, “An owner of property in
this Commonwealth has a tremendously prized and fundamental Constitutional
right to use his property as he pleases. . . .” Parker v. Hough, 215 A.2d 667, 669
(Pa. 1966) (citations omitted). Moreover, the deprivation of rea property need not
be total or complete to trigger procedural protections. “[E]ven . .. temporary or
partial impairments to property rights. . . ‘are subject to the strictures of due
process.”” Connecticut v. Doehr, 501 U.S. 1, 12 (1991) (citations omitted). The
Supreme Court has held that procedural due process must attend governmental
deprivations of both alandlord’ s rental income and a tenant’s continued residence
in the rental property. Greenev. Lindsey, 456 U.S. 444, 450-51 (1982).

Given the above-cited authority, Section 5 clearly effects a deprivation of
landlords’ and tenants' protected property interests. See Immigration Ordinance,
85. The Immigration Ordinance’ s enforcement scheme failsto afford either
landlords or tenants meaningful due process, before ordering the landlord to
“correct” the alleged violation, which would require termination of the tenancy.
Id. at 5.B. Likethe employment scheme, enforcement of the housing provisionsis
initiated by a complaint, lodged with the Code Officer, by virtually anyone. Id. at
85.B.1. The Code Officer will then “verify with the federal government the
immigration status’ of the prospective tenants. See 85.B.3. The verification will
be based upon “identity data provided by the owner.” The Ordinance is unclear
about what that data consists of and how and when the owner is to transmit such
datato the Code Officer. I1d. The Immigration Ordinance then gives the owner
“five business days following receipt of written notice from the City that a

violation has occurred” to “correct aviolation” or the Code Officer “shall deny or
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suspend the rental license of the dwelling unit.” Section 5.D.4. The Ordinance
does not afford either the affected landlord or the tenant(s) an opportunity to
contest the aleged violation. Accordingly, Section 5 deprives landlords of their
tenants and rental income, and deprives tenants of a placeto live, both of which are

protected property interests.

C. Registration Ordinance 2006-13 Deprives Plaintiff-Tenant
of Protected Property Interests Without Notice or an
Opportunity to Challenge

Ordinance 2006-13, the Registration Ordinance, also failsto provide due
process prior to depriving tenant/renters of the right to obtain housing. As
explained above, it requires each individual occupant of any rental unit to obtain
an occupancy permit from Hazleton, including a requirement that applicants
provide “proof of legal citizenship and/or residency”, aterm not defined either by
the Registration Ordinance or by federa law. Once again, this Ordinance fails to
provide any process to tenants denied this permit. The Registration Ordinance
does not provide for written notice of the action of the reasonsfor it, nor does it
provide any opportunity to contest adenia. Thus, plaintiff tenants could be denied
the ability to lawfully rent a placeto live in Hazleton without any prior notice or an

opportunity to challenge the denial.

d. Thelmmigration Ordinance Fails To Afford Employers,
Employees, Landlords And Tenants With Even Minimal
Procedural Due Process Prior To Depriving Them Of
Protected Liberty And Property Interests

Having established that the Immigration Ordinance will result in depriving
plaintiffs of protected interestsin housing and employment, the analysis turnsto

what procedural protections are due. “Many controversies have raged about the
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cryptic and abstract words of the Due Process Clause but there can be no doubt that
at aminimum they require that deprivation of life, liberty or property by
adjudication be preceded by notice and opportunity for hearing appropriate to the
nature of the case.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306,
313 (1950) (emphasis added); see also, Mathews, 424 U.S. at 333 (The “right to be
heard before being condemned to suffer grievous loss of any kind, even though it
may not involve the stigma and hardships of a criminal conviction, isaprinciple
basic to our society”). Except in “extraordinary situations,” the due process must
precede the deprivation. James Daniel Good Real Property, 510 U.S. at 53
(citations omitted).

Because the Immigration Ordinance failsto provide even the most
rudimentary due process before depriving Plaintiffs of fundamental rightsin
housing and employment — rights essential to basic living — it is unnecessary to
apply the Mathews v. Eldridge balancing because the Ordinance plainly fails even
the most minimal standards. The Immigration Ordinance clearly violates the Due

Process Clause of the Fourteenth Amendment.

e Individual Plaintiffs Face Extraordinarily High Risk Of
Erroneous Deprivation

The second factor the Court is to consider under the Matthews test is the risk
of erroneous deprivation. Intheinstant case, therisk isextraordinarily high. As
discussed above, neither the Immigration or Registration Ordinances provide a
notice of the reasons for the denia of an occupancy permit, a business permit, or a
permit to rent out an apartment. Nor does either Ordinance provide an opportunity

for the affected employee or tenant to contest adenial of any of those permits.
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Thiswholesale denia of any process, by itself, creates an extremely high risk of
error.

That the subject matter of these permits, questions over someone
documenting their immigration status, an area of law previously identified as
perhaps the most complex area of law in our jurisprudence, and then holds lay
business and property owners strictly liable for complying with and enforcing it,
dramatically adds to the complexity and unwieldiness of this system, creating what
could be called an extraordinarily high risk of error. Lastly, the Registration
Ordinance creates its own unique definition of immigration status and then bars
Hazleton’ s residents from renting a home if they fail to satisfy it. Thisentire
scheme is one that is bound to create chaos and deny local residents the ability to
work or have ahome in the most arbitrary and capricious manner imaginable.'®

The value of additional or substitute procedural safeguards is substantial.
Providing notice and an opportunity to challenge a determination has aways been
recognized as a critically important procedural safeguard. More specificaly, the
Supreme Court has repeatedly held that, absent “extraordinary circumstances,” any
deprivation of aperson’s occupancy rights must be preceded by notice and an
opportunity to be heard. Fuentesv. Shevin, 407 U.S. 67, 82 (1972); see also,
Shiadach v. Family Finance Corp. of Bay View, 395 U.S. 337, 342 (1969).

Providing an affected tenant or employee notice and an opportunity to challenge an

16 Tenants who choose to resist the determination of their landlord or the Town can not be

forcibly evicted without the landlord obtaining a court order. However, many tenants will
choose not do so, deciding to leave rather than get involved in litigation in what may appear to
be a daunting and futile court process as it is not obvious whether a court reviewing an action to
evict has the authority to reverse Hazleton’ s determination that atenant is an “unlawful alien”.
Nor will the City give tenants notice of how to seek to reverse its determination by seeking
judicial relief.
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adverse determination before an impartia decision maker would unquestionably
increase the accuracy and reliability of the decision making process. Those tenants
and employees are the parties who have both the most at stake and the most
information relevant to a determination, and thus their participation is absolutely
essential for any process to be accurate and reliable. Otherwise, it would resemble,

at best, a“ Star Chamber” in which a person would be convicted in abstentia.

f. The Government'sinterest And The Administrative
Burdens That The Additional Or Substitute Procedural
Reguirement Would Entail Are Not Substantial

Lastly, the burden imposed on Hazleton is not so substantial asto provide a

basis to deny plaintiffs their due process right to notice and an opportunity to
contest a negative determination. The burden of providing a notice to the tenant or
employee, who will be denied her fundamental property interests to employment or
housing, and then providing a meaningful opportunity to challenge a negative
determination, is not substantial in comparison to the potential deprivation of
fundamental property and liberty rights that Hazleton seeksto impose. “[T]here
can be no doubt that at a minimum [due process] require[s] that deprivation of life,
liberty or property by adjudication be preceded by notice and opportunity for
hearing appropriate to the nature of the case." Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306, 313 (1950) (emphasis added); see also Mathews, supra at
333 (The “right to be heard before being condemned to suffer grievous loss of any
kind, even though it may not involve the stigma and hardships of a criminal
conviction, isaprinciple basic to our society.”). Except in “extraordinary
situations,” due process must precede the deprivation. James Daniel Good Real

Property, 510 U.S. 43, 53 (1993) (citations omitted). Since the Ordinancesfail to
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provide even the most rudimentary due process before depriving plaintiffs of
fundamental rightsin housing and employment — rights essential to basic living —
whatever burden isimposed on Hazleton pales in comparison.

In sum, there is no question but that, when reviewed in their totality, the
three Matthews factors argue compelling that this Ordinance stands in violation of
due process dueto its failure to provide timely notice and an opportunity to contest
to tenants and employees. The supreme importance of the rights at stake, the
absolute arbitrariness that will otherwise pervade the process, and the lack of

substantia burden to Hazleton, all weigh for the relief requested by plaintiffs.

3. The Immigration Ordinance Contravenes The Equal
Protection Clause And The Fair Housing Act

By expressly allowing the consideration of suspect classifications, “national

"17 to determine whether someoneis an “unlawful

origin, ethnicity and race,
worker” or “illegal dien,” the Immigration Ordinance violates the Equal Protection
Clause of the Fourteenth Amendment. The Immigration Ordinance contains two
parallel, but amost identical, complaint-based enforcement schemes to identify
“unlawful workers’ in the business and employment context (Section 4.B.) and
“illegd aiens’ in the housing context (Section 5.B.). “Complaint based”
enforcement systems are commonly referred to as a“passive” enforcement system,

see U.S v. Cannistraro, 800 F. Supp. 30, 59-60 (N.J.1992).® If the complaint

1 See City of Cleburnev. Cleburne Living Center, 473, U.S. 432, 440 (1985); United States
v. Williams, 124 £3d 411, 422 (3d Cir. 1997).

18 Both sections of the Immigration Ordinance contain the following language: An
enforcement action shall be initiated by means of awritten signed complaint to the Hazleton
Code Enforcement Office submitted by any City official, business entity, or City resident. A
valid complaint shall include an allegation which describes the alleged violator(s) as well asthe
actions consgtituting the violation, and the date and location where such actions occurred.
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identifies the alleged violators, the acts constituting the violation, the date and the
location where the acts occurred, the Ordinance mandates a specific investigatory
scheme be strictly adhered to.*

Within three days of receiving the signed complaint, the Code Enforcement
Office must request “identity information” about the alleged unlawful workers
from the cited business entity. If that business does not provide the “identity
information” within three days of that request, then the City will suspend its
business permit indefinitely. The indefinite suspension can occur before afinding
of aviolation of the Immigration Ordinance.® The Immigration Ordinance
provides that violators are then investigated and prosecuted. Pendlties are
imposed, including but not limited to indefinite suspension of business and rental
permits and daily fines of $250 against property owners.

The Immigration Ordinance deems invalid and unenforceable violations
based solely or primarily on national origin, ethnicity or race. See 84.B.2. and
85B.2. But the clear, unstated negative-implication of the Immigration Ordinance
isthat the race, ethnicity and national origin can be considered evidence of a

violation, so long asit is not the primary or sole basis for the complaint.”* Race,

9 Though the procedures described are those dealing with allegations of business entities

employing unlawful workers as set out in Section 4.B, the procedures are identical for property
owners alleged to have rented to “illegal aliens’ under Section 5.B unless otherwise noted.

20 The Code Enforcement Office does not require property owners to provide the identity
information of atenant who is allegedly an “illegal alien” because under Ordinance 2006-13, it
should aready exist in the City’s Tenant Registry.

2 The City cannot argue that it will not consider race as evidence of aviolation. Such a
claim would be contrary to the plain meaning of the Ordinance, which allows race to be
considered so long as it is not the primary or sole factor.
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ethnicity and national origin are not valid predictors of someone’simmigration
status. By making race, ethnicity and national origin relevant considerations in
enforcing the Ordinance, Hazleton “threatens to stigmatize individuals by reason of
their membership in aracial [or ethnic] group and to incite racial [and ethnic]
hostility . . . [and] to reinforce racial and ethnic divisions.” Johnson v. California,

543 U.S. 507 (2005).

a. The Equal Protection Clause Prohibitsthe Use of Race as
Evidence of a Violation

In order to be valid, the Immigration Ordinance' s race-based enforcement
scheme must pass muster under the Equal Protection Clause of the Fourteenth
Amendment. Supreme Court precedent is clear that “all racial classifications
[imposed by government] . . . must be analyzed by areview court under strict
scrutiny.” Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 227, 115 S.Ct. 2097,
132 L.Ed.2d 158 (1995). “Under strict scrutiny, the government has the burden of
proving that racia classifications ‘are narrowly tailored measures that further
compelling governmental interests.” Johnson v. California, 543 U.S. 499, 505
(2005) (citing Andarand Constructors, supra);* see also Lomack v. City of
Newark, 463 F.3d 303, 307 (3d Cir. 2006) (city firefighters transferred pursuant to
program to eliminate single-race fire companies brought claim against city, mayor,
and fire department officials, alleging that racial balancing policy violated equal

protection). The Immigration Ordinance’s approval of national origin as abasis

22 In Adarand Constructors, a state prison inmate brought an equal -protection claim against

corrections officials, challenging unwritten policy of placing new or transferred inmates with
cellmates of same race during initia evaluation.
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for a complaint that someoneis an “unlawful worker” or “illegal alien” aso
triggers strict scrutiny. City of Cleburne, 473 U.S. at 400.
The Johnson Court explained why strict scrutiny applies to any instance

where the government uses racial classifications, even for so-caled benign use:

The reasons for strict scrutiny are familiar. Racial
classifications raise special fears that they are motivated
by an invidious purpose. Thus, we have admonished time
and again that, “[a]bsent searching judicial inquiry into
the justification for such race-based measures, thereis
simply no way of determining *es what classifications are
in fact motivated by illegitimate notions of racial
inferiority or smpleracia politics. We therefore apply
strict scrutiny to all racia classificationsto “ ‘smoke out’
illegitimate uses of race by assuring that [government] is
pursuing agoal important enough to warrant use of a
highly suspect tool.” (citations omitted).

Johnson, 543 U.S at 505-06. The use of racid classification in the asin the instant

case, which involves the administration of justice, is particularly troublesome.

Race discrimination is “especially perniciousin the
administration of justice.” And public respect for our
system of justice is undermined when the system
discriminates based on race. (citations omitted)

Id. at 511.

The enforcement system in the Immigration Ordinance relies on an
impermissible racial classification by allowing race as evidence of unlawful status
under the Ordinance. Hazleton cannot escape strict scrutiny by arguing that the
Immigration Ordinance does not use of race to either benefit or burden the alleged
violator or itsuse is neutral on itsface. The Court in Johnson addressed these
Issues when discussing the arguments presented on behalf of the California

Department of Corrections (CDC):
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The CDC claimsthat its policy should be exempt from
our categorical rule becauseit is “neutral”—that is, it
“neither benefits nor burdens one group or individual
more than any other group or individual.” ... The CDC's
argument ignores our repeated command that “racial
classifications receive close scrutiny even when they may
be said to burden or benefit the races equally.” Indeed,
we rejected the notion that separate can ever be equal-or
“neutral”—50 years ago in Brown v. Board of Education,
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873 (1954), and we
refuse to resurrect it today. (citations omitted).

Id. at 507.

The Immigration Ordinance clearly anticipates that alleged violators, if
nonwhite, will be subjected to a greater likelihood of investigation and prosecution
than white violators, all other factors being equal. By allowing selective
prosecution or enforcement of laws based on the race of an individual, the
Immigration Ordinance violates equal protection. See also Christopher v.
Nestlerode, 373 F.Supp.2d 503, 519 (M.D.Pa.,2005), (citing) Bradley v. United
Sates, 299 F.3d 197, 206-07 (3d Cir.2002).

The Immigration Ordinance’s statements that race cannot serve as the “sole
or primary” basis of the complaint does not cure the constitutional infirmity. Itis
rare to see race as the only factor at play in any challenged practice. See, e.g.,
Village of Arlington Heights v. Metropolitan Housing Devel opment Corp., 429

23 Plaintiffs have standing to assert afacial challenge to this scheme as violative of equal

protection because the “injury in fact” is the imposition of the discriminatory barrier or
classification which offends the Constitution, not the impact it might ultimately have.
Northeastern Florida Chapter of the Associated General Contractors of America v. City of
Jacksonville, Florida, 508 U.S. 656, 663-68 (1993) (association of general contractors brought
action against city challenging ordinance according preferential treatment to certain minority-
owned businessesin award of city contracts). Further, plaintiffs have standing in that there are
no circumstances under which the use of the challenged provision — the use of race as evidence
of aviolation — could lawfully be used.
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U.S. 252, 268 (1977) (rarely are legidative or administrative decisions motivated
by single concern).?*

Even in the limited circumstance when drawing racial
distinctions is permissible to further a compelling state
interest, government is still “ constrained in how it may
pursue that end: [T]he means chosen to accomplish the
[government's] asserted purpose must be specifically and
narrowly framed to accomplish that purpose.’”

Grutter v. Bollinger, 539 U.S. 306, 333, 123 S.Ct. 2325 (2005) (citing Shaw v.
Hunt, 517 U.S. 899, 908, 116 S. Ct. 1894 (1996)).

Hazleton cannot establish a compelling governmental interest to justify its
actions. Indeed, it isdifficult to imagine what governmental interest could be so
compelling so asto justify this overtly discriminatory scheme. Appearance based
factors, such asrace, do little to tell about an individual’s immigration status. See
Montero-Camargo, 208 F.3d 1122, 1135-36 (9th Cir. 2000). Further, this
discriminatory scheme is not narrowly tailored to minimize its discriminatory
effect. For instance, the City could have (as Immigration and Customs
Enforcement (ICE) doesin its complaint based scheme) utilize appropriately
trained personnel to evaluate the substantive merit of acomplaint beforeitis
investigated. 8 C.F.R. 274a9(h);® see also Christopher v. Nestlerode, 373
F.Supp.2d 503, fn. 4 (M.D.Pa.,2005) (Pennsylvanialaw mandates that deputy

24 See also Farm and Labor Organizing Committee v. Ohio Sate Patrol, 308 F.3d 523, 538
(6th Cir 2002) (*“the selective enforcement framework does not require a plaintiff to show that
the defendant had no race-neutral reasons for the challenged enforcement decision”); U.S. v.
Cannistraro, supra at 60 (“if adecision maker selected a particular course of action at least in
part because of its adverse effects upon an identifiable group, equal protection isviolated”).

2 “When the Service receives a complaint from athird party, it shall investigate only those
complaints that have a reasonable probability of validity.”
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sheriffs undergo basic training in arange of topics, including criminal procedure
and cultural diversity).
Because the Ordinance cannot withstand strict scrutiny, it is

unconstitutional. Accordingly, this Court should issue enjoin its enforcement.

b.  TheFair Housing Act Prohibitsthe Use of Race as Evidence
of aViolation In its Anti-Harboring Provisions

For the same reasons, the provisions of the Ordinance affecting property
owners and tenants also violate the Fair Housing Act (“FHA” or “Act”). 42 U.S.C.
8 3601 et seq. The Fair Housing Act prohibits discrimination in housing-rel ated
transactions based on, inter alia, race, color, or national origin. 42 U.S.C. § 3604.
In particular, the Act makes it unlawful for any person to “make [] unavailable or
deny” housing based on race, color, or national origin. 42 U.S.C. 8 3604(a). Such
discrimination can be established either on atheory of intentional discrimination
(disparate treatment) or discriminatory effect (disparate impact). See, eq.,
Resident Advisory Bd. v. Rizzo, 564 F.2d 126, 141-44 (3d Cir. 1977). Itisaso
unlawful for any person “to make, print, or publish, or cause to be made, printed,
or published any notice [or] statement . . . with respect to the sale or rental of a
dwelling that indicates any preference, limitation, or discrimination” on the basis
of race, color, or national origin. 42 U.S.C. § 3604(c).

The language of the Act is“broad and inclusive” and is subject to “generous
construction.” Trafficante v. Metropolitan Life Ins. Co., 409 U.S. 205, 209 (1972).
The Act’s prohibitions “appear| ] to be as broad a prohibition as Congress could
have made, and all practices which have the effect of making dwellings unavailable
on the basis of race are therefore unlawful.” United States v. Gilbert, 813 F.2d
1523, 1528 (9th Cir. 1987) (quoting 42 U.S.C.A. § 3604) (emphasis added). The
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Act has been found to apply to municipal zoning provisions and the enforcement of
such provisions. See, e.g., Eastampton Center, L.L.C. v. Township of Eastampton,
155 F. Supp. 2d 102, 110-15 (D.N.J. 2001), Huntington Branch, NAACP v. Town
of Huntington, 844 F.2d 926, 938 (2d Cir. 1988), aff d, 488 U.S. 15 (1988).

There can be no question but that the Anti-Harboring enforcement scheme of
the Ordinance violates the Act. Asoutlined above, the Ordinance makes an
express statement that race, ethnicity, and national origin may be used to identify
persons not entitled to reside in Hazleton, in violation of 42 U.S.C. § 3604(c).”®

In the same way, the Ordinance intentionally makes dwellings unavailable
on the basis of race, ethnicity, and national origin, inviolation of 42 U.S.C. §
3604(a). Asthe Third Circuit has made clear in the Fair Housing Act context,
“Where aregulation or policy facially discriminates on the basis of the protected
trait [e.g., race or national origin], in certain circumstances it may constitute per se
or explicit . . . discrimination because the protected trait by definition plays arole
in the decision-making process.” Community Services, Inc. v. Wind Gap
Municipal Authority, 421 F.3d 170, 177 (3d Cir. 2005) (internal punctuation
omitted).

In addition, as aresult of the Ordinance's sanctioning of the use of the
prohibited categories of race, ethnicity, and national origin as the basis for a

complaint, the Ordinance will have a disparate impact on the ability of members of

2 See, eg., United States v. Hunter, 459 F.2d 205, 210 (4th Cir. 1972) (emphasizing that §
3604(c) “applieson its face to ‘anyone’” making discriminatory statements); see also Mayers v.
Ridley, 465 F.2d 630, 653 (D.C. Cir. 1972) (Wilkey, J., concurring) (describing the
“discouraging psychological effect” discriminatory statements); Robert G. Schwemm,
Discriminatory Housing Statements and 3604(c): aNew Look at the Fair Housing Act’s Most
Intriguing Provision, 29 Fordham Urb. L.J. 187, 249-50 (2001) (discussing § 3604(c)’s purpose
of protecting of minorities from the insult caused by statements of discrimination).
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racial and national origin minorities— Latinos in particular — to obtain housing or
continueto reside in Hazleton. See 42 U.S.C. § 3604(a). Thisimpact would be on
virtually 30% of Hazleton’s population. See Gaiutra Bahadur, “Hazleton Gets a
Jolt it Didn’t Want,” in PHILADELPHIA INQUIRER, dated Sept. 18, 2006.

Asinthe Equal Protection context, the Ordinance' s reliance on race,
ethnicity, or national origin as just one factor, and not the “sole or primary” basis
for a complaint does not lessen in any way the City’ s liability under the Fair
Housing Act. It iswell-established that the FHA isviolated aslong as “some
discriminatory purpose was a ‘ motivating factor’ behind the challenged action.”
Wind Gap Municipal Authority, 421 F.3d at 177. Asthe Third Circuit has
emphasized, “The discriminatory purpose need not be malicious or invidious, nor
need it figurein ‘solely, primarily, or even predominantly’ into the motivation
behind the challenged action.” Id.

In sum, nonwhite persons, and in particular Latinos, in the City of Hazleton
will immediately be subjected to unegual treatment in attaining and maintaining
peaceful habitation upon the implementation of this Ordinance, in clear violation
of the Fair Housing Act. And, the Ordinance’s express statement that race,
ethnicity, and national origin are legitimate factors in determining who may reside
in Hazleton constitutes an independent violation of the Act. Section 5 of the

Ordinance plainly contravenes the Fair Housing Act.

4, The Registration Ordinance Violates Federal Guarantees
Of Privacy

For modern Americans who have been convicted of no crime, the
requirement that they “present their papers’ to local officials as a condition of

taking up or changing residence imposed by Hazleton’ s “ Occupancy Permit”
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regimeistruly an “alien” one. Asthe court observed in Watersv. Barry, 711 F.
Supp. 1125, 1134 (D.D.C. 1989), quoting Gomez v. Turner, 217 U.S. App. D.C.
281, 672 F.2d 134, 143-44 n. 18 (D.C. Cir. 1982): "That citizens can walk the
streets, without explanation or formal papers, is surely among the cherished
liberties that distinguish this nation from so many others." See, e.g., Brown v.
Texas, 443 U.S. 47, 52 ( 1979) (invalidating conviction under Texas statute
empowering police officers to demand “name and residence address” in the
absence of reasonable suspicion). Moreover, the right to move from one residence
to another is an aspect of constitutionally protected liberty. See Chicago v.
Morales, 527 U.S. 41, 53 (1999) (“We have expresdy identified this "right to
remove from one place to another according to inclination” as "an attribute of
personal liberty" protected by the Constitution.”

By contrast, the newly adopted Hazleton Registration Ordinance requires
that each adult who seeks to reside in Hazleton but does not own their own home
apply for aan “occupancy permit,” each time they take up or move residences. The
applicant, according to the Registration Ordinance and its mandated forms, must
apprise the City of their address and telephone number and present papers proving
“legal citizenship or residency,” along with a $10 fee. The City thus has erected
both a mechanism for requiring residents who do not own houses to disclose their
identity and address by requiring them to present their “papers’ and for
establishing a comprehensive dossier of their residences over time. This
mechanism runs afoul of the protections of personal privacy well recognized by
precedent in this Circuit. See Sterling v. Borough of Minersville, 232 F.3d 190,
193-196 (3d Cir. 2000) (“Theright not to have intimate facts concerning one's life
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disclosed without one's consent” is "a venerable [right] whose constitutional
significance we have recognized in the past."); Fraternal Order of Police v. City of
Philadelphia, 812 F.2d 105, 112 (3d Cir. 1987).

At onelevel, the Occupancy Permits might seem a minor imposition. Many
familieslist their addresses for public inspection in atelephone book. But the
Supreme Court has recognized “nontrivial privacy interest” in anindividual’s
home address. See United Sates Dep't of Defense v. Federal Labor Relations
Auth., 510 U.S. 487, 500-502 (1994). The Third Circuit has subjected the
involuntary disclosure of residency information, to “the balancing inquiry
repeatedly held appropriate in privacy cases.” E.g., Paul P. by Laura L. v.
Verniero, 170 F.3d 396 (3d Cir. 1999).7

Equally important, the disclosures demanded by the City display the
residence of every occupant who does not own their home, revealing not only a
single home address but the associations that take place in the home.?® Unlike the

telephone book, the disclosures required by the Registration Ordinance do not

2t The Court continued “The compilation of home addresses in widely available telephone

directories might suggest a consensus that these addresses are not considered private were it not
for the fact that a significant number of persons, ranging from public officials and performers to
just ordinary folk, chooseto list their telephones privately, because they regard their home
addresses to be private information.”) id at 404. See A. A. v. New Jersey, 341 F.3d 206, 211 (3d
Cir. 2003)(finding that privacy interest in home address is overcome by “compelling” interest in
allowing parents to protect their children from possible sex predators); Paul P. v. Farmer, 227
F.3d 98 (3d Cir. 2000)( privacy intrusion by revelation of “areaof residence” is outweighed by
similar interest).

28 Cf. Fraternal Order of Police, Lodge No. 5 v. City of Phila., 812 F.2d 105, 119 (3d Cir.
1987)(recognizing privacy of association and invalidating questions about association); Bartnicki
v. Vopper, 200 F.3d 109 (3d Cir. 1999) aff'd. 532 U.S. 514 ( 2001)(“ As commonly understood,
the right to privacy encompasses both the right "to be free from unreasonabl e intrusions upon
[one's] seclusion” and the right to be free from "unreasonabl e publicity concerning [one's] private
life." Fultzv. Gilliam, 942 F.2d 396, 401 (6th Cir. 1991)").
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involve a single voluntary subscriber at aresidence. The system put in place by the
city provides for no “unlisted numbers,” and is constructed to provide a
comprehensive history of every resident of arented dwelling in the City. If an
individual decides to move in with a paramour, she must register with the city, and
SO too, if she decides to move out. If a married couple decide to establish separate
residences, they must register with the city; if an adult child move back into his
parents home, the city demands disclosure. These are matters of persona relation
which are shielded from overbearing government inquiry and disclosure by the
constitutional right to privacy.”

Furthermore, in implementing the Registration Ordinance as an enforcement
mechanism of the Immigration Ordinance, the City is requiring that applicants
provide highly confidential documents such as birth certificates, alien residency
cards, passports, naturalization documents and any document issued by the federa
government. These documents contain information in which plaintiffs have a
reasonabl e expectation of privacy such as date of birth, country of birth, country of
origin, date of entry into the United States, etc. Thisinformation can easily be
used to usurp an individual’ sidentity.

While Section 12 of the Registration Ordinance announces that information
collected pursuant to it will be “confidentia”, it establishes neither a definition of

“confidentiality” nor any penalty for disclosure. Indeed it explicitly reserves the

29 See Serling v. Borough of Minersville, 232 F.3d 190, 197 (3d Cir. 2000)(sexual
orientation is intimate and protected against involuntary disclosure by privacy right); Yeager v.
Hackensack Water Co., 615 F. Supp. 1087, 1092 (D.N.J. 1985) (Water company’ s collection of
names of members of household violates privacy rights “the right to be free from compelled
disclosure of the names of household members is within the right of privacy which has been
recognized by the courts’).
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right to release the information “to authorized individuals’ “during the course of
“an officia City investigation.” See Fraternal Order of Police, Lodge No. 5 v.
City of Phila., 812 F.2d 105, 118 (3d Cir. 1987) (holding that important element of
the privacy inquiry is the degree to which sensitive information is safeguarded
from disclosure). Here, given the City’s broad account of its powers, this hardly
provides much protection. Indeed, however one reads the “confidentiality”
provided by the ordinance it may be that such records are subject to disclosure
under the Pennsylvania Right to Know Act.*® Against these unprecedented
impositions, the City provides as justification only an empirically falsifiable clam
that “illegal immigrants’ threaten higher crime rates and burdens of public
services, and adesire to enforce its federally preempted rules against “harboring”
such individuals. In the privacy balancing mandated by Third Circuit precedent,
these alleged interests ssmply do not weigh heavily enough to sustain the intrusion

wrought by the Registration Ordinance.

5. Hazleton Lacks The Municipal Power To Regulate
Employment And L andlord Tenant | ssues

Hazleton, a City of the Third Class, exceeded its state constitutional and

statutory powersin (1) purporting to create a private cause of action in favor of

%0 Compare Tribune-Review Publ. Co. v. Allegheny County Hous. Auth., 662 A.2d 677 (Pa.
Commw. Ct. 1995) (refusing to disclose payroll records, but noting that “careful review of both
federal and state law has reveal ed no statute restricting the release of government employees
home addresses and home tel ephone numbers’) and PG Publishing Co. v. County of Washington,
162 Pa. Commw. 196 (Pa. Commw. Ct. 1994) (authorizing release of cell phone records) with
Tribune-Review Publ. Co. v. Bodack, 875 A.2d 402 (Pa. Commw. Ct. 2005) (redacting tel ephone
numbers because “In this erawhen identify theft is a national problem, release of aperson's
phone number to the public at large merely because that person called a public official or was
called by some public official could cause such public records to operate to the prejudice or
impairment of a person’s reputation or personal security”).
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“unfairly discharged employees’ in Section 4.E. of the Immigration Ordinance; (2)
requiring that landlords evict illegal alien tenants within five business days of
receiving written notice from Hazleton that illegal status of the alien has been
verified under Section 5.B. 3 of the Immigration Ordinance; and (3) enacting the
Registration Ordinance regulating landlord/tenant rel ationships.

As a home-rule-charter municipality, Hazleton derivesits legidative powers
from the Constitution of the Commonwealth of Pennsylvania and the Home Rule

Charter law. Section 2961 of the Home Rule Charter law provides:

A municipality which has adopted a home rule charter
may exercise powers and perform any function not
denied by the Constitution of Pennsylvania, by statute or
by its home rule charter. All grants of municipa power
to municipalities governed by a home rule charter under
this subchapter, whether in the form of specific
enumeration or general terms, shall be liberally construed
in favor of the municipality.

53 Pa. C.S.A. 8§ 2961; see also Pa. Const. art. 9, 8 2. However, “[t]he generdl
powers of al municipal governments, regardless of the style and plan selected, are
limited to those bestowed by the state legidature.” See, e.g., Inre Nomination
Petition of Joseph Digiorlamo for Mayor, NO. 0501736-31, slip. op. at 3 (Bucks
County, Apr. 6, 2005). Municipalities are not sovereigns and have no original or
fundamental power of legislation. Genkinger v. City of New Castle, 84 A.2d 303,
304 (Pa. 1951); see also Klinev. City of Harrisburg, 68 A.2d 182 (Pa. 1949).
Rather, they have only the powers to enact ordinances which are given to them by

the General Assembly. Genkinger, 84 A.2d at 304.
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a. Pennsylvania Law Prohibits Municipal Regulation Of
Business And Employment Matters

The General Assembly has circumscribed the ability of a home-rule-charter
municipality, such as Hazleton, to regulate business and employment. According

to the Home Rule Charter law:

[@ municipality which adopts a home rule charter shall
not deter mine the duties, responsibilities or
requirements placed upon businesses, occupations
and employers. . . except as expressly provided by
statutes which are applicable in every part of this
Commonweal th or which are applicable to all
municipalities or to a class or classes of municipalities.

53 PaC.S.A. § 2962(f) (emphasis added). Through the enactment of Section 4.E.
of the Immigration Ordinance, Hazelton attempts to impose duties and
responsibilities on employersin direct violation of the Home Rule Charter law.
See Smaller Manufacturers Council v. Council of City of Pittsburgh, 485 A.2d 73,
77 (Pa. Commw. Ct. 1984).

To understand Section 4.E., it is necessary to understand the collateral
consequences of Hazleton's efforts to eradicate illegal immigrants from its borders.
The ordinance permits the Hazelton Code Enforcement Officer to suspend the
business permit of any business which the officer determines recruited, hired for
employment, continued to employ, dispatched or instructed an “unlawful worker”
to perform work in whole or in part within the City. See Immigration Ordinance, §
4.A.and 8§4.B.(4). Irrespective of the legislative wisdom of closing an entire
business for hiring asingle “unlawful worker,” it is undeniable that such an
enforcement action would cause other workers to lose pay and/or their jobs.

Hazleton’ s solution to such collateral harm is to create a heretofore nonexistent
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cause of action in favor of an “unfairly discharged employee”’ against the
employer.

Section 4.E. deemsit an “unfair business practice”’ for abusinessin the City
to discharge “an employee who is not an unlawful worker,” if the business was not
participating in the Basic Pilot program and was employing an unlawful worker.
Immigration Ordinance, 8 4.E.1. Section 4.E. empowers an “unfairly discharged
employee” to sue the employer for the described “unfair business practice.”
Immigration Ordinance, 8 4.E.2. The statute further authorizes the “unfairly
discharged employee” to recover actual damages, including three times the
employee'slost wages for a 120-day period. Immigration Ordinance, 8 4.E.2.a. It
also permits the employee to recover attorneys’ fees and costs. Immigration
Ordinance, 8 4.E.2.b. In sum, by creating a private cause of action in favor of
“unfairly discharged employees, Section 4.E. increases the rights of employees and
the responsibilities of employersin Hazleton.

Pennsylvaniais an employee-at-will state. E.g., McCartney v. Meadow View
Manor, Inc., 508 A.2d 1254, 1255 (Pa. Super. 1986). Section 4.E. attemptsto ater
that state-wide rule with respect to businesses operating — in whole or in part —
in the City of Hazelton by allowing employees of to sue for discharge on facts that
are otherwise not actionable. Similarly, Section 4.E. allows for the recovery of
treble damages for a discharged employee, creating a substantive right that does
not exist under Pennsylvanialaw. Finaly, Section 4.E. alters the American rule by
allowing the discharged employee to recover attorneys' fees, regardless of whether

he/she prevails on the underlying claims.
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Because Section 4.E. improperly attempts to impose otherwise non-existent
duties upon employers by creating a cause of action, allowing recovery of treble
damages and alowing the recovery of attorneys' fees, it constitutes an ultravires

act and must be declared void.

b. Pennsylvania Law Prohibits Regulation of Landlord/Tenant
| ssues

In addition to prohibiting municipalities from regul ating the employer/
employee relationship, the Home Rule Charter law proscribes municipalities from
exercising “powerscontrary to, or in limitation or enlargement of, powers
granted by statuteswhich are applicablein every part of this
Commonwealth.” 53 Pa. C.S.A. 8§ 2962(c)(2) (emphasis added). These
limitations were designed to reserve to the Commonwealth matters that are most
appropriately dealt with on a state-wide level. Hartman v. City of Allentown, No.
2003-C-1846, dip. op. at 5 (Lehigh County, June 14, 2004).

The Commonwealth has explicitly claimed authority over landlord-tenant
Issues by virtue of its enactment of the Landlord and Tenant Act of 1951, 68 P.S.
88 250.101, et seg. (“L/T Act”). Thelegislature clearly expressed itsintention
that the L/T Act be the sole source of rights, remedies and procedures governing
the landlord/tenant relationship. Lenair v. Campbell, 31 Pa. D. & C.3d 237, 241
(Phila. County 1984). The L/T Act states:

[A]ll other acts and parts of acts, general, local and
special, inconsistent with or supplied by this act, are
hereby repealed. It isintended that thisact shall
furnish a complete and exclusive system in itself.
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68 P.S. § 250.602 (emphasis added).** See also, Williams v. Guzzardi, 875 F.2d
46, 53, n.13 (3rd Cir. 1989). More specificaly, “[t]he Pennsylvania Landlord and
Tenant Act of 1951, Pa. Stat. Ann,, tit. 68, 8§ 8§ 250.101-250.602, prescribesthe
exclusive procedures to be followed to evict atenant.” Bloomsburg Landlords,
Assoc., Inc. v. Town Of Bloomsburg, 912 F. Supp. 790, 803 (E.D. Pa 1995).

State preemption applies where “there is such actual, material conflict
between the state and local powers that only by striking down the local power can
the power of the wider constituency be protected.” Hartman v. City of Allentown,
880 A.2d 737, 747 (Pa. Commw. Ct. 2005)(citing United Tavern Owners of
Philadelphia v. Philadelphia Sch. Dist., 272 A.2d 868, 871 (Pa. Commw. Ct.
1971)). Accordingly, municipalities such as Hazelton are prohibited from altering
or supplementing that law. See, e.g., Council of Middletown Township v. Benham,
523 A.2d 311 (Pa. 1986) (citing Western Pennsylvania Restaurant Association v.
Pittsburgh, 77 A.2d 616, 620 (Pa. 1951)).

The landlord/tenant provisions of the Immigration Ordinance and
Registration Ordinance directly conflict with the L/T Act. Section 5.A. of the
Immigration Ordinance makes it unlawful for any person or business entity that
owns adwelling unit (“landlord”) in Hazleton to knowingly, or in reckless
disregard of the fact, harbor anillegal aien. Section 5.B.(3) requires the landlord
to “correct aviolation” within five business days or else have its license denied or
suspended and prohibits the landlord from collecting any rent, payment, fee, or

other form of compensation from, or on behalf of, any tenant in the dwelling unit

3 Section 250.103 of the L/T Act excludes existing laws under 10 specific situations from

repeal or modification, and Section 250.503-A requires tenants to comply with all obligations,
including those imposed by, inter alia, municipal ordinances.
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during the period of suspension. Because harboring is defined to include
permitting the occupancy by anillegal alien, and a separate violation is deemed to
have been committed on each day that harboring occurs, the only way alandlord
can “correct aviolation” isto evict the tenant within 5 days of written notice from
Hazleton.

Similarly, the Registration Ordinance requires landlords to take reasonable
steps to remove or register unauthorized occupants that are the guests of current
occupants within ten days of learning of their unauthorized occupancy. The
penalty for non-compliance is a one-time fine of $1,000 for each occupant without
apermit, plus $100 per occupant for each day the landlord allows such an
unauthorized occupant to occupy the rental unit.*

The eviction provisions of the Immigration Ordinance and Registration
Ordinance require the landlord to violate the L/T Act. The L/T Act safeguards
tenants even when they have done something meriting eviction. Under the L/T
Act, removal isinitiated by the filing of acomplaint. The tenant is not required to
appear before the justice of the peace to answer the complaint at a date less than
seven days from the date of the summons. 68 P.S. § 250.502. And, evenif a
judgment isrendered in favor of the landlord, awrit of possession will not issue
until the fifth day after the rendition of the judgment, and is not to be executed

until the eleventh day following service upon the tenant, which is to occur within

3 Occupants are defined to include any person merely residing in the rental unit that is 18

yearsor older. An occupant cannot obtain an occupancy permit, however, unless he/she can
provide proof of legal citizenship and/or residency. Accordingly, landlords may have current
tenants that will not meet the stringent citizenship and/or legal residency requirement of the
Registration Ordinance. Landlords are, thus, faced with the Hobson’ s choice of evicting such
tenants (and losing rental income, perhaps also subjecting themselves to liability for breaching
the lease) or paying exorbitant fines for not doing so.
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48 hours of issuance. 68 P.S. § 250.503. Under the L/T Act, atenant cannot be
evicted for aminimum of 23 days. (This does not include the provisions for
notice, which can add an additional 10 days at a minimum, unless the lease
provides for alesser time, or waives notice entirely. See 68 P.S. §250.501.)

The Registration Ordinance also materially conflicts with the L/T Act.
Under Section 10.b. of the Registration Ordinance, occupants who allow additional
occupancy in aRental Unit without first obtaining the written permission of the
landlord, and without requiring that any additional occupant obtain his or her own
permit, are in violation of the Registration Ordinance and are subject to conviction
and fines similar to those the landlord is subject to, i.e., $1,000 per occupant, and
$100 per day per occupant for which permission and a permit were not obtained.

Under Section 250.504-A of the L/T Act, however, tenants have aright to
invite socia guests, family, or visitors for areasonable period of time, aslong as
their obligations as atenant under the L/T Act are observed. Although Section
250.503-A of the L/T Act lists Tenant’s duties as including complying with all
obligations imposed upon tenants by applicable provisions of all municipa
ordinances, the duty to obtain authorization for/and registration of guestsin the
Registration Ordinanceisin direct conflict with atenant’s rights to have visitors
for areasonable period of time under the L/T Act.

The Registration Ordinance also requires that landlords take reasonabl e steps
to remove or register unauthorized occupants within ten days of learning of their
unauthorized occupancy. As described above, this requirement conflicts with the

L/T Act’s notice under Section 250.501; the time limits for notice under Section
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250.501; the time limits for removal under Sections 250.502 and 250.503; and
tenant’ s rights under Section 250.503-A.

In sum, Hazleton has clearly exceeded the municipal authority granted to it
by the Commonwealth of Pennsylvaniain enacting Sections 4.E. and 5.B.(3) of the

Immigration Ordinance, and in enacting the Registration Ordinance.

C. PlaintiffsWill Suffer Irreparable Harm by the Enfor cement of
the Il mmigration and Registration Ordinances

The Plaintiffs will suffer irreparable harm if the requested preliminary
injunction and/or temporary restraining order isnot issued. “An injury is deemed
irreparable if it cannot be adequately compensated by an award of damages.”
Greyhound Lines, Inc. v. Peter Pan Bus Lines, Inc., 845 F. Supp. 295, 300 (E.D.
Pa. 1994). The court can enjoin the government officers “who threaten and are
about to commence proceedings, either of acivil or criminal nature, to enforce
against parties affected [by] an unconstitutional act, violating the Federal
Congtitution.” Moralesv. TWA, 504 US 374, 381 (1992).

The Plaintiffs will be, and aready have been, adversely impacted to a great
extent by the Prior Ordinance, and new Immigration and Registration Ordinances
that are unconstitutional. Hazleton is now widely known as an extremely
unfriendly place to foreigners, regardless of their immigration status in the United
States. See, generdly, Declarations of Plaintiffs John Doe 1 and HHBA. Assuch,
numerous individuals and families— mostly Latino — are leaving or have already
left Hazleton. Businesses that cater to the Latino population are closing down. For
those that remain open, businessis slow — the numbers of customers and renters

have dropped considerably. See Declarations of Plaintiffs Hernandez and HHBA.
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Once the Immigration Ordinanceisin effect, it will be even harder for these
L atino business owners to survive: most of their customers are Latino themselves
and, given the anti-Latino hostility evidenced in Hazleton, there is no likelihood
the customer base will be replenished with non-Latino customers. With the Latino
population fleeing Hazleton, businesses are sure to close down. Harmto one’'s
business which threatens one' s livelihood constitutes irreparable harm. Fitzgerald
v. Mountain Laurel Racing, Inc., 607 F.2d 589, 601 (3rd Cir. 1979). At this
juncture, the Plaintiffs who own apartments or businesses fear that their actions (or
inaction) may lead to complaints or violations of the Registration and Immigration
Ordinances. See Declaration of Plaintiff Hernandez. Moreover, as explained
above, the Immigration and Registration Ordinances are preempted by federa
immigration law and invalid pursuant to Pennsylvania' s municipal power and
landlord/tenant laws. |d. See Morales, 504 US at 381 (holding that there was no
adequate remedy at law when state actors’ enforcement actions of regulations
preempted by federa law were imminent).

The harm caused by the Immigration and Registration Ordinancesis not
restricted to business owners and landlords. Plaintiffs—all Latinos--will be denied
equal protection in the City’s attempt to weed out “illegal adiens.” Furthermore,
those Plaintiffs who do not own their own home will have their right of privacy
violated by Hazleton. Moreover, several of the Plaintiffs are in the process of
obtaining legal statusinthe U.S. or are otherwise not deportable under the federal
immigration law, but possess no confirmation at this time to show that they are not
“illega aiens’ under the Immigration Ordinance. See Declaration of John Doe 1.

As such, they will lose the ability to live or work in Hazleton without meaningful
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due process. Id. The denia of fundamental rights to these Plaintiffs constitutes
irreparable harm. See Susguehanna Valley Alliance v. Three Mile Island Nuclear
Reactor, 619 F.2d 231, 245 (3d Cir.1980), cert. denied, 449 U.S. 1096 (1981)
(holding that allegation of deprivation of constitutional “life and liberty” rights was
sufficient allegation of irreparable harm such that plaintiffs were not required to
exhaust their administrative remedies before proceeding in district court). And,
even though Hazleton will be violating Plaintiffs’ fundamental right of privacy,
they are not making an effort to ensure that Spanish-speaking persons receive
proper notice regarding implementation of the Registration Ordinance. See
Declaration of Brenda Lee Mieles.

Finaly, Hazleton’s intrusion into the uniquely federal field of immigration
will cause great harm to national immigration law and policy, aswell asto foreign
relations, especially if this Court allows the Immigration Ordinance to take effect.
A consequence of this Court refusing to enjoin Hazleton' s misguided regulation of
immigration law will be that every municipality in the country will be free to
establish piecemeal immigration standards and procedures across the country. The
Immigration Ordinance’s unlawful attempt to regulate an exclusively federal
matter and its many departures from federal immigration law create significant

problems for immigration policy in this country.

D. TheHarm to Plaintiffs Greatly Outweighs Any Alleged Harm to
Hazleton

While the harm visited by the Registration and Immigration Ordinances
upon the Plaintiffsisreal and immediate, any injury claimed by Hazelton from the

issuance of the requested injunctive relief is speculative and unsupported by any
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empirical or statistical evidencethat itis“illega aliens” who have caused the
City’smany ills, as claimed by the Mayor.

Hazleton has not come forward with any evidence that would indicate that
enforcement of the Immigration Ordinance would solve any of the City’s
problems. The Mayor of Hazleton has publicly admitted on several occasions that
he does not have any statistics or real evidence to back up his claim that “illegal
immigrants’ have contributed significantly to an increase in the crime rate or other
problems in Hazleton, instead citing a single murder allegedly committed by
“illega immigrants’ to justify the Ordinance. Neither did he know how many
undocumented individuals live, work, or go to school in Hazleton. In fact,
statistics compiled by the Pennsylvania State Police Uniform Crime Reporting
System show areduction in the number of total arrestsin Hazleton over the last
five years—from 1,458 in 2000 to 1,263 in 2005. Moreover, while everyone
seems to agree that Hazleton’s immigrant population has swelled since 2000 —
mostly with Latino immigrants venturing west from New Y ork and New Jersey —
there is no evidence that the vast mgjority of newcomers are anything but legal.

In light of the irreparable harm that Plaintiffs will suffer if the Registration
and Immigration Ordinances take effect, as described in the preceding section, the
City’slack of datato back up itsclaimsthat illegal aiens are responsible for
increased crime and other illsin Hazleton, and that the data actually shows that the
number of arrests in Hazleton has decreased during the last five years, the harm
caused to Plaintiffs far outweighs any alleged harm to the Defendant. See Ellen
Barry, City Vents Anger at Illegal Immigrants, L.A. TIMES, July 14, 2006, at 1

(police statistics reveal decrease in arrestsin Hazleton over last five years).
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E. Granting the Preliminary I njunction isIn the Public | nter est

The Ordinance runs afoul of the U.S. Constitution, civil rights and state
laws. The public interest is greatly served by preventing the enforcement of an
ordinance that directly violates constitutional provisions and does not remedy any
documented problems. See Council of Alternative Political Parties v. Hooks, 121
F.3d 867, 883-884 (3rd. Cir. 1997) (stating that “[i]n the absence of legitimate,
countervailing concerns, the public interest clearly favors the protection of
constitutional rights.”)

Moreover, because the harm in this case involves a municipality interfering
with what are clearly federal powers, the potential harmisto the entire nation. As
the Supreme Court has noted, the “[l]egal imposition of distinct, unusual and
extraordinary burdens and obligations upon aliens ... bears an inseparable
relationship to the welfare and tranquility of all the states, and not merely to the
welfare and tranquility of one.” Hines, 312 U.S. at 66 (emphasis added).

V. CONCLUSON

For the reasons set forth in the Declarations of Humberto Hernandez, Brenda

Lee Midles, HHBA, John Doe 1 and this Memorandum of Law in support of this
Motion for Preliminary Injunction and Temporary Restraining Order, the Plaintiffs
respectfully request this Court to enter a preliminary injunction and temporary
restraining order to prohibit the enforcement of |mmigration Ordinance 2006-18

and Registration Ordinance 2006-13, related to immigration status and registration
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of tenants, unless such time as these Ordinances lawfulness are determined.

Respectfully submitted,

By: /s/ Thomas G. Wilkinson, Jr.
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CERTIFICATE OF SERVICE
I, Thomas G. Wilkinson, Jr., counsd for Plaintiffs, hereby certify that

| am duly authorized to make this certification; that on the 30" day of
October, 2006, | did cause atrue and correct copy of Plaintiffs
Memorandum of Law in Support of Plaintiff’s Motion for Preliminary Relief
to be mailed by Federal Expressto counsel addressed as follows:

Harry G. Mahoney, Esqg.

Andrew B. Adair, Esq.

Deasey, Mahoney & Bender, Ltd.
1800 John F. Kennedy Boulevard
Suite 1300

Philadelphia, PA 19103-2978

BY: /s Thomas G. Wilkinson, Jr.
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