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.]ENNI FER SCHEMBER-I,ANG
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JENNIFER FELfX, by her
Mother and Next Friend,
FRANKIE SERVETT I -COLEMAN;
DAI'{IEN CHENAULT, by his
Mother and Next Friend,
DEBORAH CHENAULT' DAVID
HUGHES, by his Mother and
Next Friend, AGNES HUGHES;
CHRTSTOPHER MINEBURG, by
his Mother and Next Friend,
AI{GELA K.M. MEYER; \T.W.,  by
his  Mother  and Next  Fr iend,
M . B . ;  H . S . ,  b y  h e r  M o t h e r
a n d  N e x t  F r i e n d ,  R . S . ;
K . A . F . ,  b y  h i s  M o t h e r  a n d
Nex t  F r j -end ,  R .A . ;
ind iv idual ly  and on behal f
o f  t hose  s im i l a r l - y  s i t ua ted ;
HALE KIPA; HAWAII ADVOCATES
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ASSOCIATION IN }IAWAII ;
THE LEARNING DISABILITIES
ASSOCIATION OF HAWAII; THE
AUTISM SOCIETY OF HAWAII,.
WAIAI{AE COAST COMMUNITY
MENTAI HEALTH CENTER, INC.,
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l : 1  F ' - 1  . '  I  : '  r j
:  - = . ,  . i  , ,  . -

1-: i ; '  ; :D J;A:: ' ;S' l iS-]- i l lC' i  (

D I3TRiCT CF } . IA 'VA1I
'  j ,  .  1

/L-.-'

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII

?'

'."/
./

0  0  3 6C I V I L  N O .
( C I a s s

9 3
Act ion)

COMPI,AINT FOR
DECI,ARATORY AIID
IN.JUNCTIVE RELIEF;
SUMMONS

v DAi



h is  o f f i c i a l  capac i t y  as
Super in tendent  of  the State
of  Hawai i  Depar tment  of
Education; ,JOHN C. LEWIN,
ind iv idual ly  and in  h is
o f f i c i a l  capac i t y  as
D i rec to r  o f  t he  S ta te  o f
Hawai i  Depar tment  of  Heal th ,

Defendants.

COMPI,AINT FOR DECI,ARATORY
AND IN.JUNCTIVE RELIEF

I. PRELIMINARY STATEMENT

Thls is  a  c lass act ion for  dec laratory and

in junct ive reLief  brought  on behal f  o f  PLaint i f fs  ,JENNIFER

FELIX, DAI,IIEN CHENAULT, DAVrD HUGHES, CHRISTOPHER MINEBURG,

J .h l .  ,  H .  S .  ,  and  K .A .  F .  ,  who  a re  ch i l d ren  i n  t he  S ta te  o f

Hawai i  ent i t led to  a f ree appropr ia te publ ic  educat ion,

including a continuum of mental health programs and services

to  add ress  the i r  spec ia l  needs .

The  S ta te  o f  Hawa i i  l auds  i t se l f  as  "The  Hea l th

State."  At  the same t ime,  the Chi ld  and Adolescent  Menta l

Heal th  Div is ion of  the Depar tment  of  Hea1th (here inaf ter

"CAI\,IHD'i),  at the request of the Governor, recently

ident i f ied 336 "h igh end"  or  su ic ida l  ch i ldren who are

without any mentaL health services. Further, CAI'{HD

est imates that  there are ten t imes that  many ch i ldren who

are  a t  r i sk  o f  i ns t i t u t i ona l  ca re  un less  se rv i ces  a re

prov ided.

In  the  face  o f  t hese  s tagger ing  s ta t i s t i cs  and

despi te  the mandates of  federa l  and state law,  the



responsib le s tate agencies have fa i led to  advocate

ef fect ive ly  before the Governor  and Legis la ture,  and have

fa i led to  co l , laborate and coord inate the i r  e f for ts  to

provide mental health programs and services and the

"cont inuum of  a l ternat ive p lacements"  regui red by law.

Instead,  these agencies have s lashed a l ready inadequate

prograns and serv ices.  Fur ther ,  these same state agencies

have fa i led to  develop any real is t ic  p lans to  do anyth ing

other  than prov ide s top-gap,  cr is is-based serv ices.

In  order  to  receive serv ices they need and to

which they are ent i t led,  ch i ldren wi th  emot ional

d isabi l i t ies in  the State of  Hawai i  are of ten sent  to  the

Main land at  a  h igh cost  to  them, the i r  fami l ies and the

State.  A l ternat ive ly ,  these ch i ldren remain in  Hawai i  but

a re  o f ten  p laced  unnecessa r i l y  i n  f ac i l i t i es  o r  i ns t i t u t i ons

when less rest r ic t ive communi ty  based programs and serv ices

would be more appropr ia te.  A11 too of ten,  the needs of

these ch i ldren are s imply  ignored by the responsib le s tate

agencies unt i l  in tervent ion by the Cour ts  and juveni le

jus t i ce  sys tem occu rs .

The Defendants have fa i led these ch i ldren and

thei r  fami l ies and v io l "ated the i r  s ta tutory  and

cons t i t u t i ona l  r i gh ts .  P la in t i f f s  seek  an  o rde r  f rom th i s

Cour t  dec lar ing that  the Defendants have v io la ted these

r lghts ,  and permanent ly  en jo in ing Defendants f rom fur ther

v io la t i ons  o f  t hese  r i gh ts .



I I .  W R I S D I C T I O N

1.  Th is  Cour t  has  sub jec t  mat te r  ju r i sd ic t ion

p u r s u a n t  t o  2 8  V . S . C .  S e c t i o n s  1 3 3 1  a n d  1 3 4 3  ( a )  ( 3 )  .

2.  This Court  has jur isdict ion to award

in junc t ive  and dec la ra to ry  re l ie f  pursuant  to  28  V.S.C.

Sect ions 220L and 22O2, and Rules 5 '1 and 58 of  the Federal

R u l e s  o f  C i v i l  P r o c e d u r e  ( h e r e i n a f t e r  ' ' F . R . C i v . P . " )

I I I .  P A R T I E S

PI,AINTIFFS:

3.  P la in t i f f  JENNIFER FELIX is  19 years oId and

a  c i t i zen  o f  t he  i s l and  o f  Mau i .  She  has  been  ce r t i f i ed  as

j -n need of  specia l  educat ion and menta l  heal th  serv ices.  In

order  to  receive adequate and appropr ia te serv ices,  ,Jenni fer

current ly  res ides in  the Seguin Communi ty  L iv ing Center  at

the Brown School  in  Aust in ,  Texas.  This  su i t  is  brought  by

Pla int i f f  JENNIFER FELIX and Pla int i f f  FRANKIE SERVETTI-

COLEI'IAN, her natural guardian and next fr iend.

4. Plainti f f  DAI'{IEN CHENAULT is L4 years oLd

and res ides on the is land of  Oahu.  Damien was at tending

Lei lehua High School  but  was receiv ing no menta l  heal th

serv ices when h is  condi t ion deter iorated to  the point  where

he  requ i red  hosp i ta l i za t i on .  Th l s  su i t  i s  b rough t  by

Plainti f f  DAI.{IEN CHENAULT and Plainti f f  DEBORAH CHENAULT,

h is  natura l  guard ian and next  f r iend.

5.  P la in t i f f  DAVID HUGHES is  15 years o ld and a

res ldent  o f  the is land of  Oahu.  David was at tending h igh



school  as a specj -a l  educat ion s tudent  and res id ing in  a

therapeut ic  foster  home.  However ,  he f requent ly  ran f rom

the school  and h is  condi t ion and behavior  deter iorated to

the polnt  that  hospi ta l izat ion was requi red.  This  su i t  is

brought by Plainti f f  DAVID HUGHES and Plainti f f  AGNES

HUGHES, his natural quardian and next fr iend.

6 . Pla int i f f  CHRISTOPHER MINEBURG is  LZ years

o ld  and  a  res iden t  o f  t he  i s l and  o f  Oahu .  f n  L992 ,

Chr is topher  at tended Red Hi l l  E lementary School  but  was

determined ine l ig ib le  for  specia l  educat ion.  His  mother

requested reevaluat ion in  l -993.  Recent ly ,  h is  behavior  and

condi t ion deter iorated to  the point  that  hospi ta l izat ion was

requi red.  This  su i t  is  brought  by Pla int i f f  CHRISTOPHER

MINEBURG and Pla int l f f  ANGELA K.M. MEYER, h is  natura l

guard ian and next  f r iend.

' 7 .  
P la in t i f f  J .W.  i s  6  yea rs  o ld  and  res ides

wi th h is  mother  and two brothers on the is land of  Maui .

J .W. at tends King Kamehameha I I I  E lementary Schoo]  where he

has been cer t i f ied e l ig ib le  for  specia l  educat ion and school

l eve l  counse l i ng  se rv i ces .  Th i s  su i t  i s  b rough t  by

P l a i n t i f f  J . W .  a n d  P l a i n t i f f  M . 8 . ,  h i s  n a t u r a L  g u a r d i a n  a n d

next  f r iend.

8 .  P l a i n t i f f  H . S .  i s  7  y e a r s  o l d  a n d  c u r r e n t l y

r e s i d e s  i n  a  f o s t e r  h o m e  o n  t h e  i s l a n d  o f  H a w a i i .  H . S . ' s

mother  has not  been able to  care for  her  daughter 's  needs

and  p laced  H .S .  i n  t he  cus tody  o f  t he  S ta te  o f  Hawa i i

Depar tment  of  Human Serv ices which then p laced H.S.  in  a



therapeut ic foster home which her mother found. Recent ly,

H.S. rs  mother  has  vo lun tar i l y  agreed to  te rmina te  her

parentar r ights i -n order to ensure that H.s.  wi l r  cont inue

to receive needed services.  This sui t  is  brought by

P la in t i f f  H .s .  and P la in t i f f  R .s . ,  her  na turar  guard ian  and

next f r iend.

9 .  P la in t i f f  I ( .A .F .  i s  L0  years  o ld  and res ides

with his mother and brothers on the isrand of  oahu. K.A.F.

currentry at tends Red Hir l  Elementary school ,  where he has

been cert i f ied in need of  speciar educat ion and mental

hear th  serv i -ces .  Th is  su i t  i s  b rought  by  p ra in t i f f  K .A .F .

and P la in t i f f  R .A. ,  h is  na tura l  guard ian  and nex t  f r iend .

L 0 . Pla int i f f  HALE KIPA (here inaf ter  " I IALE

KrPAn) is a pr ivate,  non-prof i t  corporat ion organized and

exist ing under the l -aws of  the state of  Hawai i  wi th i ts main

o f f i ce  in  the  c i ty  and county  o f  Hono luLu,  s ta te  o f  Hawai i .

I{ALE KrPAr s mission is to provide emergency shelter and

other services for runaway and homeless youth in need of

protection. HALE KrPA operates numerous programs which

assist  youth and their  fami l ies to address their  needs.

Those served by HALE KrpA incl-ude youth with special mental

hea l th ,  educat ionar  and soc ia l  serv ices  needs.  p la in t i f f

I IALE KrPA is ent i t red to br ing th is rawsui t  under Art ic le

r r r  o f  the  cons t i tu t ion  o f  the  un i ted  s ta tes .  Through th is

Iawsui t ,  HALE KIPA seeks to ensure that adequate and

appropr iate mental  heal th services are provided to i ts



cr ien ts  and th is  in te res t  i s  germane to  the  organ iza t ion 's

purpose. Further,  the cLaims and rer ief  sought do not

requlre the part ic ipat ion of  indiv iduar members of  the

organ i .za t ion .

1 t . Plaintiff HAWAII ADVOCATES FOR CHTLDREN 6

YOUTH (hereinafter "HACy") is a pr ivate,  non-prof i t

corporat ion organized and exist ing under the laws of  the

state of  Hawai i  wi th i ts main of f ice in the c i ty and county

o f  Hono lu1u,  s ta te  o f  Hawai i .  HACy is  a  s ta tewide ,  c i t i zen

based, independent,  special  interest  group organized to

represent the broad interests of  chi ldren in Hawai i .

Plaint i f f  I IACY is ent i t led to br ing th is rawsui t  under

Ar t i c re  r r r  o f  the  cons t i tu t ion  o f  the  un i ted  s ta tes .

Through this rawsuit, HAcy seeks to ensure that adeguate and

appropr iate mental  heal th services are provided to chi ldren

in Hawai i  and this interest  is  germane to the organizat ionrs

purpose. Further,  the c la ims and rel- ief  sought do not

require the part ic ipat ion of  indiv idual  members of  the

organ i  za t ion .

L 2 . Plainti f f  MENTAL HEALTH ASSOCIATION IN

HAwArr (hereinafter 'rMI{At') is a private nonprofit, consumer-

or iented organizat ion of  vorunteers,  including parents,  who

work through pubric education and community action to

improve mental  heal th services for  chi ldren and adul ts in

Hawai i .  Ml iA is organized and exists under the raws of  the

s ta te  o f  Hawai i  w i th  i t s  ma in  o f f i ce  loca ted  in  the  c i ty  and

county of  Honoluru,  state of  Hawai i .  MIIA is ent i t led to



br ing this lawsui t  under Art icre rrr  of  the const i tut ion of

the United States.  Through this lawsui t ,  MHA seeks to

ensure that adequate and appropr iate mentar heal th services

are provided to i ts const i tuency and this interest  is

germane to the organizat j -onrs purpose. Further,  the c la ims

and rel ief  sought do not require the part ic ipat ion of

indiv idual  members of  the organizat ion.

1 3 . PlAint i f f  LEARNING DISABILITIES ASSOCIATION

OF HAWAII (hereinafter 'LnlU{")  is  a pr ivate non-prof i t

publ ic interest  organizat ion orqanized and exist ing under

the laws of  the state of  Hawai i  wi th i ts main of f ice in the

City and County of  Honolulu,  State of  Hawai i .  LDAH is

comprised of  parents of  chi ldren with learning disabi l i t ies

and others whose mission incLudes direct  advocacy, the

promot ion of  appropr iate,  h igh qual i ty educat ional

opportuni t ies,  and the provis ion of  appropr iate services to

enable these chi ldren to achieve their  fu1I  potent iaL.  LDAI{

is  en t i t led  to  b r ing  th is  lawsu l t  under  Ar t i c le  I I I  o f  the

Const i tut ion of  the Uni ted States.  Through this lawsui t ,

LDAH seeks to ensure that adequate and appropriate mental

heaLth services are provided to i ts const i tuency and this

interest  is  germane to the organizat lon's purpose. Further,

the c la ims and rel ief  sought do not require the

part ic ipat ion of  indiv idual  members of  the organizat ion.

L 4 . The AUTISM SOCIETY OF HAWAII is a non-

prof i t  corporat ion organized and exist ing under the laws of

the  Sta te  o f  Hawai i  w i th  i t s  ma in  o f f i ce  in  the  C i ty  and



County of  Honolu lu,  State of  Hawai i .  The membership of  the

AUTISM SOCIETY includes parents and family members of

ch i ldren wi th  aut i .sm,  and i ts  miss ion is  to  prov ide

informat ion,  suppor t ,  and advocacy to  these persons.  The

AUTTSM socrETY oF HAwArr  is  ent i t red to  br ing th is  lawsui t

under  A r t i c l e  r r r  o f  t he  cons t i t u t i on  o f  t he  un i ted  s ta tes .

Through this rawsuit, the AUTTSM socrETY oF HAwArr seeks to

ensure that adequate and appropriate mentar health servj.ces

are prov ided to  i ts  const i tuency and th is  in terest  is

germane to the organizat ion 's  purpose.  Fur ther ,  the c la ims

and re l ie f  sought  do not  regui re the par t ic ipat ion of

ind iv idual  members of  the organizat ion.

1 5 . WAIA}TAE COAST COMMUNITY MENTAL HEATTH

CENTER, INC.,  (hereinafter 'TWCCMHC' ' )  is  a pr ivate non-prof i t

corporat ion organized and exist lng under the laws of  the

Sta te  o f  Hawai i  w i th  i t s  ma in  o f f i ce  in  Waianae,  C i ty  and

county of  Honolulu,  state of  Hawai i .  [ r IccMHc is organized to

provlde culturally-appropriate, cornmunity-based mental

heal th and substance abuse servi-ces to the adul ts and

chi ldren on the Waianae coast.  The chi ldrents program

services the communityfs chi ldren and adorescents who are

most ser iously mental ly i1I  through outpat ient  t reatment,

case management and psychoeducational servj-ces. wccx{Hc is

en t i t led  to  b r ing  th is  lawsu i t  under  Ar t i c le  r r r  o f  the

cons t i tu t ion  o f  the  un i ted  s ta tes .  Through th is  lawsu i t ,

wccMHc seeks to ensure that adeguate and appropr iate mentar

heal th services are provided to i ts const i tuency and this

1 0
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i n te res t  i s  ge rmane  to  the  o rgan iza t i on ' s  pu rpose .  Fu r the r ,

the c la ims and re l ie f  sought  do not  requi re the

par t ic ipat ion of  ind iv iduar  members of  the organizat ion.

DEFENDANTS:

16. Defendant JOHN WAIHEE, is the Governor of

the s tate of  Hawai i  and is  responsibre for  fa i th fu l -

execut ion of  the federa l -  and state raws by the s tate of

Hawa j . i .  He  i s  sued  i n  h i s  o f  f  i c i a l  capac i t y .

L7. Defendant CHARLES TOGUCHI, is the

superintendent of the state Department of Education

(he re ina f te r  "DOE ' f ) .  He  i s  respons ib le  fo r  admin i s t ra t i on

of programs of public education and pubric instruction

establ ished by federa l  and state 1aws.  He is  sued in  h is

of f ic ia l  and ind iv idual  capaci ty .

18.  Defendant  'JOHN c.  LEWrN is  the Di rector  and

chief  execut ive of  the s tate Depar tment  of  Heal th

(he re ina f te r  "DOH" ) .  He  i s  respons ib le  fo r  admin i s te r i ng ,

directing and managing the agency and its programs which are

designed to protect ,  preserve,  care for  and improve the

physica l  and menta l  heal - th  of  the ch i ldren of  the s tate.  He

is  sued  i n  h i s  o f f i c i a l  and  i nd i v idua l  capac i t y .

19.  At  a ] l  re levant  t imes,  the Defendants have

ac ted  o r  f a i l ed  to  ac t  as  a l l eged  he re in  under  the  co lo r  o f

s t a t e  1 a w .

1 1



20 -  praint i f  fs br ing th ls act i -on on their  own

b e h a l f  a n d ,  p u r s u a n t  t o  R u f e  2 3 ( b l  ( 2 )  o f  t h e  F . R . C i v . p . ,  o n

beha l f  o f  o thers  s imi la r ly  s i tua ted .

2 L . Pla in t i f f s  seek  to  rep resen t  a  c lass  o f

chi ldren and adolescents wi th disabi l i t ies residing in

Hawal i ,  between the ages of  3 years and 20 years who are

el ig ib le for  and in need of  educat ion and mental  heatth

services but for whom programs, servj_ces and placements are

ei ther unavai lable,  inadequate,  or  inappropr iate because of

the lack of  resldent ia l  p lacements and the lack of  a

cont inuum of programs and pracements.  wi th in that  c lass,

Praint i f fs arso seek to represent the fo l lowing subclasses:

(a )  Ch i ld ren  w i th  d isab i l i t ies  whose

lndiv idual ized educat ion programs include mental  hearth

services but who receive no services or inadeguate services

or who are inappropr iately placed because of  a systemic rack

of  menta l  hea l th  serv ices .

(b )  Ch i ld ren  w i th  d isab i l i t ies  whose

indiv idual ized educat ion programs fai l  to include adeguate

and appropr iate mental  hearth services because of  the

systemic lack of  a cont inuum of programs and placements.

(c )  Ch i ld ren  w i th  d isab i l i t ies  w i thout

indiv iduaLized educat ion programs whose need for

indiv idual ized mentar heal th services f rom a cont inuum of

programs and placements are not met because of  a systemic

l a c k  o f  m e n t a l  h e a l t h  s e r v i c e s .

L2



22.  Members of  the c lass and subclasses are so

numerous that  jo inder  of  a l l  members is  impract icable.

23 .  The  s i ze  o f  t he  c lass  and  subc lasses  i s

unknown to Plainti f fs, but should be with the knowledge of

Defendants.

24. There are substant ia l  guest ions of  Iaw and

fact  common to Plaint i f fs and members of  the c lass and

subc lasses .

25 .  P la in t i f f s f  c la ims tha t  Defendants r  ac t ions

and pract ices depr ive them of const i tut ional ly and

statutor i ly  protected r ights are typical  of  the c la ims of

the  c lass  and subc lasses  as  a  who le .  P la in t i f f s ,  there fore ,

wi l l  fa i r ly  and adequately represent the interests of  the

c lass  and subc lasses .

26. Plaint i f fs are represented by at torneys who

have l i t iga ted  severa l  c lass  ac t ions  in  th is  ju r i sd ic t ion

and wi l r  adeguately represent the interests of  the c lass and

subc lasses .  P la in t i f f s  know o f  no  conf l i c ts  o f  in te res t

among members of  the c lass or subclasses.

2 7 . Defendants have acted or refused to act

grounds general ly appl icable to the c lass and subclasses

a whole,  thereby making appropr iate f inal  in junct ive and

dec la ra to ry  re l ie f  w i th  respec t  to  the  c lass  and subc lasses .

V. APPLICABLE I,AW

28.  PLa in t i f f s  rea l l ege  pa rag raphs  1  th rough  Z '7

and  i nco rpo ra te  them he re in .

on

as
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2 9 . Hawai i  1aw prov ides that :

AI I  e l ig ib le  ch i ldren and youth between the ages
of  b i r th  and seventeen shal }  receive the necessary
menta l  heal th  serv ices to  insure the i r  proper  and
fu} l  development .  Hawai i  Revised Statutes Sect ion
3 2 L - t 7 1 .

3 0 . Under  the Ind iv iduals  wi th  Disabi l i t ies

Educat ion Act  (here inaf ter  " IDEA')  r  the State of  Hawai i

receives federa l  f inancia l  ass is tance for  a  por t ion of  the

cost  o f  prov id ing specia l  educat ion and re la ted serv ices to

chi ldren wi th  d isabi l i t ies.  IDEA mandates that  the State

prov ide these ch i ldren wi th  a " f ree appropr ia te publ ic

e d u c a t i o n . "  2 0  V . S . C .  S e c t i o n  L 4 1 , 2  ( b )  ( 2 ) .

3 l - .  To assure a f ree appropr ia te publ ic

educat ion,  the DOE must  ident i fy  and evaluate a ch i ld  wi th  a

disabi l i ty  and prov ide specia l  educat ion and re la ted

serv ices in  conforn i ty  wi th  an ind iv idual ized educat ion

p rog ram (he re ina f te r  " IEP" ) .  The  S ta te  mus t  p rov ide  the

re lated serv ices mandated by the IEP.

3 2 . IDEA mandates specia l  educat ion that  is

specia l ly  des igned inst ruct ion,  a t  no cost  to  the parents or

guard i .ans,  des igned to meet  the unique needs of  a  ch i ld  wi th

a d isabi l i ty .  Under  IDEA, reLated serv ices are any suppor t

se rv i ces  requ i red  to  ass i s t  a  ch i l d  w i th  d i sab i l i t i es  i n

order  that  the ch i ld  benef i t  f rom specia l  educat ion,

i nc lud ing  men ta l  hea l th  se rv i ces .

33.  IDEA requi res the State to  prov ide an

educat ional  p lacement  where the IEP is  capable of  be ing
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fu l ly  implemented.  I f  the s tudent 's  needs cannot  be met  in

a program in a publ ic  sector  p lacement ,  the ch i ld  must  be

referred for  p lacement  in  a more specia l ized school ,

inc lud ing those operated by pr ivate ent i t ies.  The cont inuum

of  p lacements inc ludes the c lassroom, the home,  hospi ta ls

and inst i tu t ions,  and publ ic  and pr ivate res ident ia l

p lacements.

3 4 . Sect ion 504 of  the Rehabi l i ta t ion Act  o f

1973  (he re ina f te r  " sec t i on  504" ) ,  p roh ib i t s  d i sc r im ina t i on

on the basis  of  d isabi l i ty  in ,  among other  th ings,  federa l ly

funded educationaL activit ies and ensures that students with

d isabi l i t ies are ident i f ied and evaluated and recei -ve an

appropr ia te publ ic  educat ion.

35.  Under  Sect ion 504,  a  protected " ind iv idual

wi th  d isabi l i t ies '  is  one who has a [phys ica l  orJ  menta l

impai rment  which substant ia l ly  l imi ts  one or  more major  l i fe

act iv i t ies or  has a record of  such impai rment  or  is  regarded

as havi"ng such an impairment.

3 6 . With respect to publ ic pre-schooI,

elementary,  and secondary school  servicesr €ln indiv idual

w i t h  d i s a b i l i t i e s  i s  p r o t e c t e d  b y  S e c t i o n  5 0 4  i f  ( s ) h e  i s :

wi th in the ages when state 1aw mandates such servicesi

s imi lar ly s i tuated to a non-disabled person who receives

such services i  or  someone ent i t led to a f ree appropr iate

publ ic educat ion under IDEA.

37.  Sec t ion  504 mandates  a  " regu la r  o r  spec ia l

educat ion and related aids and services'r  for  a chi ld wi th a
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disabi l i ty  which must  be designed to meet  j -nd iv idual

educat ional  needs of  a  d isabled ch i ld  as adeguate ly  as the

needs of  non-d isabled ch i ld  are met .

3 8 . Under both IDEA and Sect ion 504,  ch i ldren

wi th d isabi l i t ies must  receive fuL l  and ind iv idual ized

evaluat ions of  the i r  needs.  The resul ts  of  the evaluat ions

shall  be used to determine whether an individual chi ld has a

disabi l i ty  and meets IDEA and Sect ion 504 e l ig ib i l i ty

cr i ter ia ,  to  develop educat ional  goals  and object ives for

that  ch i ld ,  to  des ign specia l  educat ion inst ruct ion for  that

child, to decide on the educational sett ing and determj-ne

what  k inds of  re la ted a ids and serv ices wi l l  be necessary

for  that  ch i ld .

3 9 . 4 2  U . S . C .  S e c t i o n  l - 9 8 3  p r o t e c t s  p e r s o n s

from depr ivat ion under  co lor  o f  s tate 1aw,  of  the i r  federa l

const i tu t ional  and statutory  r ights .

VI. FACTUAL ALLEGATIONS

4 0 . Plaint i f fs real lege paragraphs L through 39

and incorporate them here in.

4L.  The ind iv idual  P la in t i f fs  and the c lass

they represent ,  are a l l  ch i ldren protected by IDEA and, /or

Sec t i on  504 .  P la in t i f f s ,  and  ch i l d ren  l i ke  them,  have  need

fo r  a  va r ie t y  o f  res iden t i a l  and  non - res iden t i a l  p rog rams ,

depending on the i r  response to the i r  current  educat ional  and

therapeut ic  prograns and the i r  changing fami ly

c i r cums tances .
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4 2 .

and serv ices

The DOE may

programs and

agreements.

the federa l

The DOE must  prov ide the necessary prograns

to  mee t  t he  i nd i v idua l i zed  needs  o f  P la in t i f f s .

prov ide the requi red cont inuum of  serv ices,

p lacements i tse l f  or  through cooperat ive

The DOE has fa i led to  meet  the regui rements of

law for  the fo l lowing reasons:

Lack of  Cooperat ion Between---:-Responsib le State Agencies
A .

43. In 1985, the DOE and DOH entered into an

Interagency Memorandum of Agreement (MOA) describing their

respect ive responsibi l i t ies under rDEA and sect ion 504 to

provide mental  heal th services to chi ldren with

disabi l i t ies.  Despi te that  MOA, the DOE and DOH have fai led

to cooperate to provide a continuum of adequate and

appropr iate services,  programs and placements to plaint i f fs.

44. fn 1991_, the DOE acknowledged "ser ious

shortfalrs" in imprementing the MoA which had prevented the

DoE from assur ing that mentar heal th services were provided

as reguired by IEPs. Nei ther the DOE, nor the DOH have

changed their  pat tern of  non-cooperat ion s ince that t ime.

45. In , .Tanuary L993, the Legis lat ive Audi tor

reported on the abject  fa i rure of  the DoE and DoH to fu l f i l l

their  obl igat ions to provide mental  heal th services under

the MoA. The report  stated that the two state agencies

fai led to col laborate regarding whom they service,

appropr ia te  re fe r ra ls ,  f inanc ia l  assessments ,  da ta

co l lec t ion ,  mon i to r ing  conf ident ia l i t y  and t rea tment
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faci l i t ies.  The report  concluded that the status of  mental

heal th servj-ces for  special  educat lon students was

"uncertain' and that within the DOE and DOH,

responsibi l i t ies for  providing mental  heal th services are

not  c lear ly  de f ined.

B. Lack of  Coherent  or  Consis tent  P lanning

4 6 . Although the DOH and DOE were directed in

1988 by Act  257 to  develop an ongoing mechani -sm to assess,

document, and report to the legislature and governor unmet

needs for  menta l  heal th  serv ices for  s tudents i ,n  each

geographic  reg ion,  the Iaw has not  been fo1 lowed.

4 7 . In  March  1990,  the  Of f i ce  o f  C iv i l  R igh ts

of the Uni ted States Department of  Just ice (hereinafter

"DO.J")  issued a report  on Hawai j -  State Hospi ta l ,  which

included an adolescent resident ia l  t reatment program,

f inding that the faci l i ty  "rout j -nely v io lated pat ientsI

cons t i tu t iona l  r igh ts . "  In  March  1991- ,  the  DOJ f i led  su i t

against  the State of  Hawai i  because of  these

unconst i tut ional  condi t ions .

48. Dur ing the summer of  L991.,  the Salvat ion

Army cLosed i ts adolescent resident ia l  t reatment program

operated under contract  wi th the DOH.

4 9 . fn  Ju Iy  1991 ,  because  o f  con t i nued

cr i t lc ism by the DO,J,  DOH closed i ts adolescent resident ia l

t rea tment  fac i l i t y  a t  Hawai i  S ta te  Hosp i ta l  and e i ther

discharged the pat ients or t ransferred them to a newly
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r
created e ight  bed program funded by a contract  wi th  Cast le

Hospi ta l r  or  to  a pr ivate psychiat r ic  fac i l i ty ,  Kahi  Mohala.

50.  In  Septenber  L991,  the DO.I  and DOH entered

into a sett lement agreement in the suit f i led by the DO'J

whereby adequate and appropriate education would be provided

in the Chi ldren 's  and Adolescent  Resident ia l  Serv lces

Program ( ' rCARSr ' )  .

51.  Under  i ts  contract  wi th  the DOH, Cast le

Hospi ta l  was requi red to  comply wi th  the terms of  the

sett lement agreement between DO,J and DOH. In May L992, the

DOJ out l ined def ic ienc ies 1n the Cast le  Hospi ta l  res ident ia l

t reatment  program and in  the DOHrs res ident ia l  t reatment

progran for  ch i ldren at  Leahi  Hospi ta l .  The DO'J concluded

tha t :

(a )  "The  cond i t i ons  l a t  Cas t l e ]  we re  s imp ly

abhorrent .  "  No ident i f iab le t reatment

progran was in  p lace at  cast le '

(b)  Physica l  and medica l  rest ra in ts  were used

excessive ly  and inappropr ia te ly .

(c)  Adolescents were admi t ted who d id not  f i t  the

admiss ion  c r i t e r i a .

(d)  Treatment  p lans were miss ing or  inadeguate.

52 .  I n  Oc tobe r  L992 ,  Cas t l e  no t i f i ed  DOH tha t

j - t  was terminat ing i ts  e ight  bed adolescent  res ident ia l

t reatment  contract  wi th  DOH as of  December 31,  L992,  because

of  a lack of  suppor t ,  inc lud ing funding,  f rom the State.

1 9



5 3 . In October  L992,  DOH announced i t  would

t ransfer  the Cast1e res idents to  Kahi  Mohala whi le  a new

resident ia l  t reatment  fac i l i ty  was being establ ished for  18

youths at  Hawai i  State Hospi ta l  to  open in  Spr ing 1993.

54 In  October  L992,  DOH announced i t  was

cut t ing by 758 the funding for  Po 'a i lan i ,  a  pr ivate

community-based program for severely emoti-onally disturbed

adolescents.  As a resul t ,  the program c losed.

5 5 . By the end of  November L992'  most  o f  the

Cast le adolescent residents had been discharged. A few were

transferred to other faci l i t ies,  including correct ional

f a c i L i t i e s .

5 6 . The new res ident ia l  t reatment  fac i l i ty  a t

Hawai i  State Hospi ta l  was never  opened.  Since January L993'

youth needj-ng a secure residential treatment program have

been p laced at  Kahi  Mohala,  in  main land inst i tu t ions,  in

ove r l y  res t r i c t i ve  acu te  ca re  fac i l i t i es ,  i n  she l te rs  tha t

are not eguipped to address their needs t ot they have not

been  p laced  a t  a l l .

5 7 . In August L992, in a report to DO.f, DOH

determined that  immediate post - res ident ia l  t rans l t ion

serv ices were needed to get  youth out  o f  more rest r ic t ive

care.  None have been establ ished.  I t  a lso acknowledged

tha t  a l1  vacanc ies  on  the  DOHrs  Ch i l d ren rs  Teams  mus t  be

f i l } ed  to  p rov ide  manda ted  men ta l  hea l th  se rv i ces i  t he re  a re

s t i l l  v a c a n c i e s .
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C. Lack of  Funding

58 The DOE and DOH have fai led to meet

obl igat ions under  rDEA and sect ion 504 as ev idenced

fo l l ow ing :

the i r

by the

(a) plaint i f f  JENNTFER FELrx has been placed in

the state of  Texas pursuant to court  order because no

appropr iate services,  programs or placements are avai lable

in the state of  Hawai i .  Jennj- fer  has been diagnosed with

severe mental  retardat ion and organlc personal i ty disorder.

she has been cert i f ied el ig ib le for  special  educat ion and is

in need of  mental  heal th services to address her behavioral

probrems services. Recently, the DoE and DoH have indicated

that they intend to return ,Jenni fer  to Maui.  Due to the

sever i ty of  her i l lness,  . fenni fer  wi l l  or  may need a

resident ia l  t reatment program, an adolescent day treatment

program, a therapeut ic foster home, cr is is management,  and

case management which are unavai lable 1n Hawai i .

(b) pLaintiff DAr.rrEN CHENAULT has been certif ied

as severely emot ional ly disturbed slnce 1996. After two

pr ior  resident ia l  pracements and several  psychiatr ic

hospi ta l izat ions,  he returned to Hawai i  in the summer of

1992.  A t  the  s ta r t  o f  the  Lggz-g3 schoo l  year ,  Le i lehua

High school  requested the DoH provide mentar heal th services

to Damien, but none were provided unt iL his condi t ion

deter iorated so that he was admit ted to Kahi  Mohara

Hospi ta l .  Damien needs or may need a secure resident ia l
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areatment  program, a res ident ia l  foster  or  group home'  or  a

day t reatment  progran which are unavai lab le in  Hawai i .

(c)  P la in t i f f  DAVID HUGHES was cer t i f ied e l ig ib le

for  specia l  educat ion as emot ional ly  handicapped (Ut t1 before

he  moved  to  Hawa i i  i n  1991 .  A f te r  a  pe r iod  o f

hospi ta l izat ion,  in  the fa I l  o f  L992 David was p laced in  a

therapeut ic  foster  home and at tended Cast le  High School .

Even though e l ig ib le  for  menta l  heal th  serv ices,  for  a

per iod of  four  monthsr  r lo  p lan was developed.  David 's

behavior  deter iorated and he f reguent ly  ran f rom school .

Recent ly ,  hospi ta l izat ion was again requi red.  David needs

or  may need a secure res ident ia l  set t ing,  a  therapeut ic

group home, crisis services and therapeutic case management

which are unavai lab le in  Hawai i .

(d)  P la in t i f f  CHRISTOPHER MINEBURG was d iagnosed

wi th at tent ion def ic i t  d isorder  and had behaviora l

d i f f icu l t ies before moving to  Hawai i  f rom Ar izona where he

t ived wi th  h is  fa ther .  As a resul t  o f  these behaviors,  in

1991 Chr is topher fs  mother  requested that  the DOE conduct  a

comprehensive evaluat ion.  However ,  Chr is topher  was

determined not  e l ig ib le  for  specia l  educat ion.  School ,  level

and l imi ted counsel l ing by CAI ' IHD staf f  was avai lab le.  In

la te  L992  Chr i s topher ' s  behav io rs  worsened ;  he  repea ted l y

ran away requi r ing in tervent ion by the pol ice and he was

p laced  i n  Ha le  K ipa .  f n  March  1993  long  te rm res iden t i a l

t reatment  was suggested for  Chr is topher .  He returned home,

h i s  behav io rs  de te r i o ra ted  and  he  was  then  hosp i ta l i zed  a t

2 2



cast le  Hospi - tar  for  three weeks.  upon h is  d ischarge f rom

cast le  no appropr ia te programs,  serv ices,  or  p lacements were

available and christopher was discharged to home with a 24

hour nurse or companion. christopher needs or may need a

res ident i -a l  t reatment  program, therapeut ic  foster  care,

therapeutic case management or other mental health servj-ces

which are unavai lab le in  Hawai i .

( e )  p la in t i f f  , I .W.  was  ce r t i f i ed  by  the  DOE as

speci f ic  learn ing d isabred (sLD) in  ,January L991 when he was

in the kindergarten at King Kamehameha Elementary school.

rn  t992,  J .w.  was reeval -uated and d iagnosed as speech and

language impai red (SLI)  .  J .W. rs  behavior  cont inued to be

errat ic i  he had d i f f icur ty  wi th  peer  re la t ionships and

exhib i ted outbursts  of  v io lent  behavior .  rn  August  Lggz,

,1 .w . ' s  mo the r  p laced  h im  in  Leah i  Hosp i ta r  where  he  was

di -agnosed as having Touret te 's  syndrome.  s ince November,

7992,  J .w.  has again been at tending King Kamehameha r r r

Elementary school  where h is  behavior  cont inues to

deter iorate and where even wi th  a one-on-one a ide,  he

cont inues to  run of f  and d isp lay aggress ive behavior  toward

teeachers and students.  . t .V{ .  may need a res ident ia l

treatment program, case manaqement and other mental health

serv ices which are unavai lab le in  Hawai i .

( f )  P r a i n t i f f  H . s .  i s  d i a g n o s e d  w i t h  a u t i s m  w i t h

h lpe rac t i v i t y .  H .s .  was  eva rua ted  when  she  was  z  L /2  yea rs

ord.  she was then praced in  a DoE pre-schooL wi th  a behavior

modi f icat ion pran and referred to  the DoH. At  the end of
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1991 ,  H .S .  f  s  behav io rs  l J rew  worse  and  he r  mo the r  p laced  he r

in  Leahi  Hospi ta l ,  operated by the DOH. H.S.  was d ischarged

from Leahi Hospital to her mother without any fol low-up care

or  suppor t .  Shor t ly  thereaf ter ,  H.S.  f  s  behaviors  grer^ ,  worse

and her  mother  was unable to  care for  her .  H.S.  was p laced

in the custody of the Department of Human Services and

res ides in  a therapeut ic  foster  home.  Due to the sever i . ty

o f  he r  i l l ness ,  H .S .  w i l l  o r  may  need  a  res iden t i a l

treatment program' an adolescent day treatment prograrn,

crisis manaqement, and case management which are unavailable

in  Hawa i i .

( g )  P la in t i f f  K .A .F .  was  ce r t i f i ed  by  the  DOE as

emot ional ly  handicapped in  1988 when he was at tending

k inde rga r ten .  I n  1990 ,  K .A .F .  t rans fe r red  f rom a  pub l i c  t o

a pr ivate school  but  because of  the d i f f icu l ty  o f  th is

adjustment ,  he was then t ransferred to  the Center  for

Learning and Achieving Students (CLAS) operated by the DOH.

K .A .F . r s  behav io rs  i nc luded  s l i pp ing  i n to  a  fan tasy  wor ld ,

making hand gestures,  speaking a l though no one is  present ,

d i s to r t i ng  rea l i t y  and  d i f f i cu l t y  i n  es tab l i sh ing

re lat ionships wi th  others.  Depending on the progress of  h is

i l lness,  he wi l l  or  may need a res ident ia l  t reatment

program, a therapeut ic  foster  home,  case management  and

other  menta l  heal th  serv ices which are unavai lab le in

Hawa i i .
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5 9 . Fur ther  i l lus t rat ions of  Defendantsr

fa i lure to  fund the cont inuum of  menta l  heal th  serv ices,

programs and p lacements to  Pla in t i f fs  necessary to  comply

wi th  the mandates of  federa l  1aw inc lude the fo l lowing:

(a )  I n  1991 ,  t he  Un i ted  S ta tes  Depar tmen t  o f

Education determined that the DOE had not

complied with the requirements of IDEA that

menta l  heal th  serv ices be prov ided to  meet

the needs of  ch i ldren e l ig ib le  for  specia l

educat ion and re la ted serv i .ces.  The federa l

Department of Education ordered DOE to

prov ide or  purchase the menta l  heal th

serv ices that  the DOH could not  prov ide.

(b)  The DOE current ly  est imates that  o f  the

6r  000+ students who "cr i t ica l ly"  need menta l

heal th  serv ices f rom DOH, only  400 of  those

students can get service from the DOH.

(c)  A l though the DOE has s tated that  i t  must  have

100t  of  i ts  pos i t ions funded in  order  to

prov ide s taf f ing to  del iver  a  f ree

appropr ia te publ ic  educat ion to  ch i ldren who

are cer t i f ied in  need of  specia l  educat ion,

the leg is la ture has funded only  92\  o f  those

p o s i t i o n s .

(d)  In  Apr i I  1993,  the House Finance Commit tee

re jected a b i l l  which would have prov lded

$8 .1  n i l l i on  ove r  two  yea rs  fo r  t he rapeu t i c
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foster homes, day treatment programs and

therapeut ic case management posi t ions

statewide. Without that  funding, only 24 out

of  the 289 needed therapeut ic foster home

slots are avai lable statewide.

(e )  The DOH's  S ta te  C lus ter  Program,  c rea ted

pursuant to Hawai i  Revised Statutes Sect ion

32LD-L to coordinate the ef for ts of  State

agencies to develop servj-ce plans and

programs for "multisystem" children having

severe emotional and developmental problems,

has determined that i t  wi l l  no longer use i ts

appropr iated " f lexible" funds to place

ch i ld ren  in  ou t -o f -s ta te  res ident ia l

treatment programs. Funds appropriated for

Cluster Service are est imated by DOH to serve

only 5t  of  those needlng servj-ces.

( f )  DOH est imates that 600 chi ldren on Maui

suffer f rom severe and disabl ing mental

i l lness.  The County of  Maui current ly has no

publicly funded day treatment program for

chi ldren ages 6 to L2 years,  only seven slots

avai lable for  adolescent day treatment,  no

therapeut ic foster homesr rro therapeut ic

group homes for emot ional ly disturbed

chi ldren, and no resident ia l  t reatment

programs. Further,  whi le there are seven
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beds for  ch i ldren and adolescents in  a new

wing at the Maui Memorial Hospital, due to

lack of  funds,  s taf f ing cannot  be prov ided

and the unit has not been opened.

The DOE has a pract ice of  ident i fy ing a ch i ld

in  need of  menta l  heal th  serv ices on the

ch i l d ' s  IEP ,  bu t  f a i l i ng  to  spec i f y  t he

menta l  heal th  serv ices to  be prov ided or  to

reguest such servj-ces from the DOH because no

such  se rv i ces  a re  ava i l ab le .  I n  L991 ,  t he

U.S.  Depar tment  of  Educat ion ordered the DOE

to cease that  pract ice and prov ide or

purchase needed menta l  heal th  serv ices,  but

the pract ice cont inues.

The DOH admin is ters  or  funds n ine Chi ldrenrs

Teams--s ix  on Oahu,  one each on Kauai ,

Hawai i ,  and Maui .  The Chi ldrents  Teams have

long wai t ing I is ts  of  ch i ldren referred by

DOE for  psychologica l  and psychiat r ic

evaluat ion.

Neither DOH nor DOE maintains accurate budget

documents showing the cost  o f  menta l  heal th

serv j -ces prov ided to  publ ic  school  s tudents,

what  serv ices are prov ided or  how many

students are served.

Therapeut ic  foster  homes are funded by the

DOH through Cathol ic  Char i t ies for  on ly  20

( h )

( i )
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children on Oahu, and 4-5 children on Kauaj-

in  a therapeut ic  group home.  Cathol ic

Char i t ies receives many referra ls  f rom DOH

for  adolescents needing psychiat r ic

res ident ia l  t reatment  serv ices for  whom no

placements are avai lab le.

(k)  DOH has no psychiat r ic  acute-care fac i l i ty

for  ch i ldren and adolescents.  There 1s a

wai t ing l is t  for  admiss ion of  adolescents to

Kah i  Moha la fs  acu te  ca re  fac i l i t y  as  we l l  as

to i ts  res ident ia l  t reatment  program and

adolescent  day t reatment  program.

( I )  fn  a repor t  j -ssued in  August ,  L992,  CAI ' {HD

rej-terated that addit ional community based

resources were requi red to  prevent

inappropr ia te and more rest r ic t ive p lacements

for  ser ious ly  emot ional ly  d is turbed youth.

(m) Since la te 1992r  r ro  publ ic ly  operated and

adminis tered res ident ia l  and educat ional

program has been avai lab le in  the State of

Hawai i  for  adolescents in  need.  The DOH and

DOE pay  fo r  se rv i ces  a t  p r i va te  fac i l i t l es  i n

Hawaii and on the Mainland. Youth needi-ng

res iden t i a l  t r ea tmen t  f ac i l i t i es  a re

discharged into the community from the

pr iva te  fac i l i t i es ,  such

because o f  wa i t ing  I i s ts

Kahi  Mohala,

more needy youth.

A S
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(n)  In  ear ly  1-993,  the DOE and DOH cut  the i r

budgets by ten percent .  As a resul t ,

programs and services for chi ldren with

menta l  heal th  needs have been c losed,  s taf f

has been released and the continuum of care

opt ions for  ch i ldren wi th  d isabi l i t ies has

narrowed.

60.  ! { i th  respect  to  the issues ra ised in  th is

lawsui t ,  P la in t i f fs  cannot  and are not  requj . red to  exhaust

admin is t rat ive remedies because:

(a)  Resor t  to  the admin is t rat ive process would be

fut i le  and inadequate.

(b)  As a mat ter  o f  po l icy  and pract ice,  and wi th

respec t  t o  t he  en t i re  P la in t i f f  c l ass  and  subc lasses ,

Defendants have fai led to provide a continuum of programs

and serv ices mandated by IDEA, Sect ion 504 and other

app l i cab le  s ta tu tes .

(c)  As a mat ter  o f  po l icy  and pract ice,  and wi th

respec t  t o  t he  en t i re  P la in t i f f  c l ass  and  subc lasses ,

Defendantsr  act ions have the ef fect  o f  exc luding an ent i re

c lass of  ch i ldren f rom educat ional  and appropr ia te re la ted

s e r v i c e s .

(d)  Admin is t rat ive hear ing of f icers are not

empowered to grant the systemic rel ief demanded here,

inc lud ing the creat ion of  a  cont inuum of  serv ices and

mandated coord inat ion of  serv ices between two state

a g e n c i e s .

2 9



61.  The responsib le s tate agencies have fa i led

to ensure development  and avai lab i t i ty  o f  a  cont inuum of

mentaL heal th  serv ices,  pro l l rams and p lacements for  ch i ldren

w i th  d i sab i l i t i es ,  i nc lud ing  P la in t i f f s r  3s  regu i red  by  IDEA

and  Sec t i on  504 .

FIRST CAUSE OF ACTION

VIOI,ATION OF IDEA

62 .  P la in t i f f s  i nco rpo ra te  he re in  by  re fe rence

each and every al legation contained in paragraphs 1 through

61  o f  t h i s  Comp la in t ,  i nc lus i ve .

63.  Defendants I  fa i lure to  prov ide the

continuum of mental heaLth services' progrrams, and

placements v io la tes Pla int i f fs '  r ights  under  IDEA and i ts

implement ing regulat ions in  that  as a mat ter  o f  genera l

p rac t i ce  they  have :

(a)  Fai led to  implement  ind iv idual ized educat ion

programs and include mental health services from a continuum

of  programs and p lacements.

(b)  Fai Ied to  proper ly  develop ind iv idual ized

educat ion programs that  take account  of  and are responsive

to  P la in t i f f s '  behav io ra l  and  men taL  hea l th  needs .

(c)  Fai led to  ensure that  ch i ldren wi th

d isabi l i t ies are prov ided wi th  the ind iv idual ized menta l

heal th  serv ices and prograrns in  the least  rest r ic t ive

. i .  env i ronment  appropr ia te to  the i r  needs.
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6 4 .  A s  a

P la in t i f f s  and  the  c lass

w i l l  su f fe r  i n ju ry .

resu l t  o f  De fendan ts f  ac ts ,

they represent  have been in jured or

sEcoNp cAUsE Oq ACTTON

VIOI,ATION Or SECTION 504

65- praint i f fs incorporate herein by reference

each and every allegation contained in paragraphs L through

64 o f  th is  Compla in t ,  inc lus ive .

6 6 . Defendants have fa i led to  prov ide

Pla in t i f f s  w i_ th  reLated  menta l  heat th  a ids ,  serv ices ,

programs and placements as required by sect lon 504 and

discr iminated against  them based on their  d isabi l i ty  by

conmit t ing the acts and omissions descr ibed herein.

As  a  resu l t  o f  De fendan ts r  ac ts ,  p la in t i f f s

and the cLass they represent have been in jured or wi l l

su f fe r  in ju ry .

THIRD CAUSE OF ACTION

4 2  U . S . C . S E C T T O N  1 9 8 3

68-  pra int i f fs  i -ncorporate here in by reference

each and every a l legat ion conta ined in  paragraphs 1 through

67  o f  t h i s  Comp la in t ,  i nc lus i ve .

6 9 . Defendants '  fa i lure to  adhere to  the

reguirements imposed on them by rDEA and section 504

v io ra tes  P la in t i f f s '  r igh ts  to  due process  o f  law guaranteed

by the 14th Amendment of  the uni ted states const i tut ion for

6 7 .
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which  P la in t i f f s  a re  en t i t led

U .  S .  C .  S e c t i . o n  1 9 8 3 .

7 0 .  A s  a  r e s u l t

and the class they represent

su f fe r  in ju ry .

t .

2 -

pursuant to Fed.

3 .

to  br ing th is  act ion under  42

of  Defendants t  ac ts ,  P la in t i f f s

have been in jured or wi l l

PRAYER FOR RELIEF

WHEREFORE, Plaint i f fs pray that the Court :

Assume ju r i sd i c t l on  o f  t h i s  case .

Cer t i fy  th is  act j -on as a c lass act ion

R .  C i v .  P .  2 f  ( U )  ( 2 ' )  .

Declare that  Defendants have v io la ted

P la in t i f f s r  r l gh ts  as  se t  f o r th  he re in .

4.  Enter  pre l iminary and permanent  in junct ions

requi r ing Defendants to  cease i l legal  pract ices descr ibed in

th is  Compla int  and to  comply wi th  and fu l f i l l  ob l igat ions

mandated under  federaL law.

5 .  Award  P la in t i f f s  t he i r  cos ts  and  a t to rneys f

fees  as  p rov ided  i n  IDEA,  Sec t i on  504 ,  and  42  U .S .C .  Sec t i on

1 " 9 8 8 .

6 . Grant Plaint i f fs such other appropr iate

re l ie f  as may be just  and proper ,  inc lud ing the appoJ.ntment

of  a  specia l  master  to  assume contro l  o f  the Chi ld  and

Adolescent  Menta l  Heal th  Div is ion of  DOH and to determine

and report on the number of placements and programs

necessary to  comply wi th  federa l  law.
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DATED: HonoLulu,

.JENNI FER SCHEMBER-I,ANG
SUSAT.I A. COOPER
ERIC SEITZ

At torneys for  P la in t i f fs

Hawa i i , N I a y  3 ,  1 9 9 3

SHELBY ANNE FLOYD
CARL M. VARADY
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