
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA

WESTERN DIVISION

No. 5:06-CT-3135-FL

JOSEPH URBANIAK )
Plaintiff )

)
v. ) AMENDED COMPLAINT

)
THEODIS BECK, SECRETARY OF )
THE NC DOC; BOYD BENNETT, )
DIRECTOR OF NC PRISONS; AND )
JOSEPH HALL, ADMINISTRATOR )
OF HARNETT CORR. INST., )

Defendants )

INTRODUCTION

1. This is an action by Plaintiff Joseph Urbaniak brought under the Civil Rights Act 42

U.S.C. § 1983 to enforce Plaintiff’s rights under the First Amendment to receive publications

through the mail and under the Fourteenth Amendment to due process of law. It seeks injunctive

and declaratory relief.

I. JURISDICTION

2. The jurisdiction of this Court over the claims of Plaintiff is conferred by 28 U.S.C.

§1331, in that the claims arose under the Constitution of the United States; and by 28 U.S.C.

§1343. The matters in controversy arise under the Civil Rights Act, 42 U.S.C. Section 1983.

II. VENUE

3. Venue is appropriate in this Court, pursuant to 28 U.S.C. §1391(b), because the events

and omissions giving rise to Plaintiff’s claims occurred within the Eastern District of North

Carolina.
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III. PARTIES

4. Plaintiff Joseph Urbaniak is a prisoner of the State of North Carolina and is confined

by the North Carolina Department of Correction (NC DOC) at Harnett Correctional Institution.

5. Defendant Theodis Beck is the Secretary for the North Carolina Department of

Correction and is responsible for the operation and administration of all facilities within the NC

DOC, including the administration of inmate programs and support services, and management of

the DOC policies and procedures.

6. Defendant Boyd Bennett is Director of Prisons for the NC DOC and is responsible for

the operation and administration of all facilities within the NC DOC, including the

administration of inmate programs and support services.

7. Defendant Joseph Hall is Administrator of Harnett Correctional Institution and is

responsible for the operation and administration of Harnett Correctional, including the

administration of inmate programs and support services provided at Harnett Correctional.

8. All Defendants are sued in their official capacities. Each of their actions alleged

herein were undertaken under cover of state law.

IV. FACTS

9. Plaintiff has been an inmate within the NC DOC system since November 6, 1995.

10. The North Carolina DOC/Division of Prisons Policy & Procedures Manual Chapter

D, Section .0100 (Exhibit to this Amended Complaint) sets forth the policies and procedures to

be followed with regard to NC DOC inmates receipt of magazines and other publications through

the mails.

11. The DOC Regulations state that inmates are permitted, at their own expense, to

subscribe to and receive magazines and books directly from publishers without prior approval.
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Each publication is subject to search and screening at the unit level by the Warden or his/her

designee prior to distribution and may be rejected if the publication is determined to pose a threat

to institutional order, safety, security, or inmate rehabilitation. Prison officials must review each

issue of a subscription separately. Section .0102(b).

12. According to DOC Regulations, the Warden must make a written record of the

rejected publication and the rejection rationale, and then inform the inmate of the decision and

his/her right to appeal. Inmates are given three options: (1) appeal the decision to the Publication

Review Committee, (2) forward the publication to an alternate address and waive the right to

appeal, or (3) agree to have the publication destroyed and waive the right to appeal. If the inmate

chooses to appeal, he/she is permitted to explain the appeal in writing. Section .0103.

13. According to DOC Regulations, the Director of Prisons is to appoint a Publication

Review Committee (PRC) which is to meet monthly, review publication denials to ensure

division-wide consistency, and independently review each publication according to the policy

criteria. The Committee’s decision is to be recorded on a Master List of Disapproved

Publications which is to be made available for inmate review through the library or other areas

accessible to inmates. Sections .0104-.0106.

14. On numerous occasions, Plaintiff has ordered several publications which upon arrival

at Harnett Correctional, were denied to him by prison officials. The publications have included

among others, issues of Out and The Advocate magazines, and the novels American Desert and

Avoidance. These magazines contain news, fashion, health, medical, travel, and music

information that focus on the gay, bisexual, lesbian and transgender community at large. Many

of the rejected books feature gay protagonists.

15. These publications were rejected based on their content without a full explanation for
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the rejections. Publications were denied without a meaningful opportunity to effectively appeal.

One magazine was rejected with no opportunity to appeal. Each response from the PRC was a

blanket rejection with no explanation. Grievances submitted by Plaintiff were not satisfactorily

answered. In addition, some PRC decisions posted on the Master List of Disapproved

Publications appeared to completely ban some magazines titles, rather specific issues.

16. Examples of DOC actions regarding Plaintiff’s rejected publications include:

a) Every unit level rejection of Plaintiff’s publications consisted of a form letter

alleging that the publication violates DOC policy at Section D.0109. Section

D.0109 gives a non-exhaustive list of seventeen various criteria which may

support rejection of a publication. See the DOC policy in Exhibit to this

Amended Complaint and unit level rejections in Exhibits B, N, AA, AB, AC,

AK, AM, and AV of the original Complaint.

b) No rejection rationale was ever offered in responses from the PRC. See

Exhibits C, O, and AD of the original Complaint.

c) Plaintiff requested detailed explanations of rejection rationales in grievances,

appeals and letters to the PRC. No explanation was ever provided. See

Exhibits B, C, E, F, G, O, R, S, AK, AM, AR, AS and AT of the original

Complaint.

d) On December 20, 2005, Plaintiff was instructed by Harnett Correctional

authorities that he could not receive his January 2006 issue of Out magazine

because all issues of Out were banned in total according to the Master List of

Disapproved Publications. Plaintiff was not allowed to receive the publication



5

or to appeal the rejection to the PRC. See Exhibits U, V, W and X of the

original Complaint.

e) Plaintiff was forced to have destroyed or mailed out of the prison facility

several magazines and books after they were rejected at the unit level and by

the PRC. See Exhibits C, D, G, O, V, W, X, AD, and AE of the original

Complaint.

EXHAUTION OF ADMINISTRATIVE REMEDIES

17. Plaintiff has exhausted all available administrative remedies regarding the matters

described in this complaint. Copies of Plaintiff’s grievances and appeals, and DOC responses

are attached as Exhibits B, C, E, F, G, H, I, J, K, N, O, V, W, X, AA, AB, AC, AD, AK, AM,

AN, AO, and AO-2 in the original Complaint.

V. CAUSES OF ACTION

A. FIRST CAUSE OF ACTION: VIOLATION OF
THE FIRST AMENDMENT

18. The allegations contained in paragraphs 1-17 are incorporated herein by reference.

19. In prisons, the First Amendment to the U.S. Constitution prohibits arbitrary

censorship of prisoner publications and requires that any censorship by prison authorities be

reasonably related to legitimate penological interests.

20. Defendants violate Plaintiff’s First Amendment rights when they arbitrarily and

capriciously deny Plaintiff access to his publications without reference to legitimate penological

interests.

21. Defendants act arbitrarily and capriciously when they ban entire magazine

subscriptions rather than individually reviewing each publication on an issue-by-issue basis.

Upon information and belief, some publication titles are banned in whole, rather than only those



6

volumes, issues or editions that have been reviewed and rejected for receipt by inmates by the

Publication Review Committee.

B. SECOND CAUSE OF ACTION: VIOLATION OF
PROCEDURAL DUE PROCESS

22. The allegations contained in paragraphs 1-20 are incorporated herein by reference.

23. Due Process of Law under the Fourteenth Amendment to the U.S. Constitution

guarantees that prisoners are granted minimum procedural safeguards to insure that their

constitutional rights are not arbitrarily abrogated.

24. Defendants violate Plaintiff’s right to procedural due process when they fail to give

Plaintiff the opportunity to appeal rejected publications to the PRC. In some cases, Plaintiff was

not told of his option to appeal publication rejections, and in one case he was denied an

opportunity to appeal when he requested it.

25. Defendants violate Plaintiff’s right to procedural due process when Plaintiff is forced

to appeal publication rejections without knowledge of the specific reason for the rejection and

without the opportunity to review the objectionable material. Without this information, Plaintiff

can not mount an effective challenge to the publication denial, and Plaintiff is denied a

meaningful opportunity to be heard.

26. The Defendants violate Plaintiff’s right to procedural due process when they fail to

follow the policies and procedures set forth in their regulations. Upon information and belief,

the PRC meets sporadically. Upon information and belief, publication rejections are not

regularly recorded on the Master List of Disapproved Publications. Upon information and belief,

the Master List of Disapproved Publications bans entire magazine subscription titles.

VI. PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests:
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a) A declaratory judgment that the Defendants violate Plaintiff’s rights under the First

Amendment when they prevent Plaintiff from receiving publications which present no

infringement of the legitimate penological interests of the NC DOC.

b) Injunctive relief which would require Defendants to give Plaintiff notice of the

specific disapproval rationale with reference to the page number(s) of the objectionable material

for each publication they reject, and to permit Plaintiff to review the rejected material for the

purpose of filing an effective appeal if doing so would not pose a threat to the security, safety, or

order of the prison.

c) Injunctive relief which would require Defendants to review each objectionable

subscription publication on an issue-by-issue basis.

d) Injunctive relief which would require Defendants to allow Plaintiff to appeal all unit

level rejections to a reviewer not involved in the initial rejection decision.

e) Injunctive relief which would require the Publication Review Committee to give

Plaintiff a specific legitimate penological rationale when the Committee rejects one of his

publications.

f) Injunctive relief which would require the Publication Review Committee to meet

regularly to review rejected publications, to regularly update the Master List of Disapproved

Publications, and to make the List readily available for inmate review.

g) Award such other and further relief as justice requires.

This May 11, 2007.

/s/J. Phillip Griffin
J.Phillip Griffin
NCSB #14436
Attorney for Plaintiff
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N. C. Prisoner Legal Services, Inc.
Post Office Box 25397
Raleigh, North Carolina 27611
(919) 856-2200
Fax: (919) 856-2223
E-mail: pgriffin@ncpls.org

CERTIFICATE OF SERVICE

I certify that on May 11, 2007, I electronically filed the foregoing with the Clerk of the

Court using the CM/ECF system which will send notification of such filing to the following:

J.Philip Allen
Assistant Attorney General
North Carolina Department of Justice
Post Office Box 629
Raleigh, NC 27602
Attorney for the Defendants
pallen@ncdoj.gov

This May 11, 2007.

/s/J. Phillip Griffin
J.Phillip Griffin



9

EXHIBIT TO THE AMENDED COMPLAINT

Chapter D Inmate Publication Privileges
State of North Carolina

Department of Correction
Division of Prisons

Policies and Procedures
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