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SUPREME COURT THE STATE OF NEW YORK 
COUNTY OF ALBANY 

IVEY WALTON; RAMONA AUSTIN; 
JOANN HARRIS; the OFFICE OF THE 
APPELLATE DEFENDER; and the 
NEW YORK DEFENDERS 
ASSOCIATION, 

Communications, 

people 

.. .. .. 
• 

Index No. 

friends, and clients 

2. Plaintiffs are family members, attorneys, and other payer recipients collect 

m run 

on 

.. 



- - - - - - - -• • 
situated to challenge the unauthorized and unapproved commission imposed upon them 

pursuant to the exclusive services contract between DOCS and MCI. This fundamentally 

unjust and constitutionally offensive arrangement has improperly garnered the State weU 

over $150 million profit since its inception at the direct expense of Plaintiffs and class 

to 

1s hereto as Exhibit A. 

PSC did not review and approve 57.5% DOCS commission, yet charge is now 

on 

calls, 

to pay it has been 
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• • • • - - -• • 
the PSC as a telephone rate nor authorized by the New York State Legislature as a tax. 

MCI's collection and the State's retention of this commission violates the constitutional 

and statutory rights of Plaintiffs and class members. 

5. New York State entered into an exclusive services contract for the operation of the inmate 

WorldCom, Inc., and subsidiary, MCI Telecommunications 

secure 

are to 

these already immediate impact fees charged 

system is obvious. Together charges sharply number of 

belief, the DOCS commission under the 1996 contract was 60% of gross 
its commission current contract is 57.5% of gross •.•. ._,_.,, ....... 
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• • 
accept. 

8. More fair and less expensive telephone services exist (such as inmate debit account systems 

or dial-around systems) that would not unjustifiably affect petitioners, who are seeking to 

maintain their relationships with the approximately 70,000 persons confined in State 

correctional facilities. no more cost to the State, those alternatives meet security 

instance, under contract, between September 2001 August 2002, inmate calls 

New York generated more than $39 million dollars in gross revenues. The State received 

revenue, or $22,425,000. State 

services has been estimated to over $1 
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taken advantage of the fact that the higher the rates charged to the call recipients, the 

greater the "commissions" remitted to the State. Under the current exclusive services 

contract, the State and MCI have attempted to realize the financial potential of the single 

provider/collect caU-only system. 

original Request 

lS to 

provide. means uses it commission monies to cover a significant portion 

of its general operating costs. This use of momes xs 

rehabilitation of inmates incarcerated the State's facilities. Copies of DOCS's 

1993 1999 a announcement 
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summarizing family benefit fund expenditures for fiscal year 2003 are attached hereto as 

Exhibit B. 

13. While the State's coffers are supplemented in this fashion, the "costs" ofthe inmate 

telephone system are borne by those with no options. Plaintiffs and class members have no 

15. 

choice, short of severely curtailing or ceasing telephone communication those 

commission significantly impairs Plaintiffs' associational rights, and notwithstanding 

fact that such commission constitutes the imposition of an unlegislated tax violation 

§ 1 § State COlllSUIUillOn. 

is a proceeding pursuant to §§ 300 l and 780 l et seq. for declaratory and 

an MCI's 
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18. 

• • • • • 

• • 
and a declaration that the DOCS's commission is unlawful and/or unconstitutional because 

it is a charge assessed by the State that is not approved by the PSC as part of the rate filed 

by MCI and is instead an unlawful tax levied in violation of Article § l and Article XVI 

§ l, the free speech and association clause, Article I § 8, the due process clause, Article I § 

6, and equal protection clause of the New York State Constitution. Const., 

WALTON is a resident Brooklyn, New post address 

598 Barbey Street, Brooklyn, New York, 11207. Ms. Walton's son and nPr,nP,AI are 

Clinton Correctional Facility ("Clinton") and has been there since 1995. Clinton is the 

town is also 
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MCI has billed Ms. Walton for the collect calls placed to her by her son and nephew for the 

period from April 1, 1996 through the present. Because of the high rates charged for 

inmate calls in New York, Ms. Walton is unable to speak with her son and nephew on a 

regular basis. 

Plaintiff RAMONA IS a New Her post 

as 

are 

town of Rome, 

New York. Ms. Harris's close friend has been incarcerated Bayview Correctional 

two has IY""""'"'"''"' to 

cousin and close friend for the period November, 1999 to the present, and 

rates charged 
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21. 

• • • • .. .. 
• • 

calls New York, Ms. Harris is unable to speak with her cousin and her dose friend on a 

regular basis. 

Plaintiff OFFICE OF APPELLATE DEFENDER ("OAD") is a non-profit, 

government-funded appellate defense office serving an indigent client population, most of 

are incarcerated New 

1 

law New York, non-lawyer client members affected by the adverse impact of the DOCS-

MCI contract, others. NYSDA attorneys are charged responsibility 

assisting of assistance, 

are state prison. NYSDA is forced to pay exorbitant fees to accept collect 

New York State prisons. 
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23. Defendant NEW YORK STATE DEPARTMENT OF CORRECTIONAL SERVICES 

("DOCS") is a department or agency of the New York State government. The Department 

has authorized, approved, implemented and profited from the exclusive services system 

which prevents those confined in State prison facilities from using any telephone service 

other than that furnished by the single provider MCI and requires them to make only collect 

Genesis the Single Provider/Collect CaH-Only System 

State current telephone system for prisoners 1985. Over the years, 

as means 

maintained contact during incarceration. Upon information and belief, the 

was State of New 

lO 
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26. 

• • • • 

• • 
Since 1985, the State has allowed only one telephone company at a 

telephone services at its correctional facilities. 

• • 

to provide inmate 

27. Since its inception, the inmate telephone system has been structured to provide DOCS with 

large "commissions" from the operation of the telephone systems at each correctional 

facility. These required "commissions" are incorporated the exclusive services 

to measure to 

progressively larger "commissions." 

Present Single Provider/Collect Call-Only System 

'"'"""'"''" 30, 

of telephone service the State's prison system. The required a minimum 

gross revenues and spe:cttte<.l that servtces to 

1l 
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inmates must be station to station collect only telephone services. its response, MCI 

offered DOCS a guaranteed commission of 60 percent of gross revenue, together with a 

significant signing bonus. The State awarded MCI the exclusive services contract. 

31. Under its exclusive services contract with DOCS, MCI paid a significant signing bonus to 

DOCS. bonus was provided to DOCS over and above cost administration 

at 

34. 2000, a lawsuit was m for 

New York on behalf of a class of inmates' family members, loved ones, ministers, 

inmate telephone system: (a) restriction of calls to collect only; (b) the limitation 

(c) 60% commission 



t • • • • • ... 

• • 
taken by the State. Defendants in that case- which because of the Eleventh Amendment 

bar sought only declaratory and injunctive relief- DOCS and MCI, filed motions to 

dismiss based in part on the doctrine of primary jurisdiction and the filed rate doctrine, 

arguing that the case faHs within the exclusive jurisdiction ofthe PSC and FCC, that the 

Complaint attacked the tariffed rates for inmate telephone calls, and that aU the claims 

rates. 

extraneousness 

Constitution, Business Donnelly 

Claims lawsuit, ,.,..,., .. "'"' v. State, sought money damages against State 

grounds court lacked personal 

matter Without reaching other grounds for State's and 
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• • • • • - -• • 
entirety on jurisdictional grounds. In doing so, the court concluded that because the "[ t ]he 

central source ofthe claimants' alleged injury is that the rate they are charged is excessive . 

. . ," plaintiffs claims should have brought an Article 78 proceeding to challenge the 

underlying determination made by the PSC. A copy of the Court of Claims decision is 

attached hereto as Exhibit C. 

it rate caps. 

1998, after a review, rate. 

July 18, 2003, revisions to its PSC No. 5 to 

rate structure 

for inmates. tariff was to have been effective on ten days notice, but on August 6, 

revision had been 



.. • • • • • -• • 
without proper notice. MCI filed revised tariff pages setting out the entire rate it charges to 

and collects from recipients of collect calls from inmates on August 15, with a proposed 

effective date of September 14, 2003. 

40. Family members, friends and other recipients of inmate collect calls and interested parties 

42. 

(including 

cost 

contract. 

by MCI, finding rate 

lS 

and reasonable. It directed MCI to 

amendments within ten days to reflect the bifurcation of the rate the two categories, 

See at 

not review the reasonableness of the DOCS commission portion of the rate. 

it not over because 
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• • • • -• • 
is not a telephone corporation pursuant to the Public Service Law," and it "is not providing 

telephone service pursuant to the Public Service Law." Exhibit A at 23-24. The PSC thus 

detennined that the 57.5% commission payable to DOCS is received by DOCS as a 

requirement of its contract with MCI, and is not a rate subject to PSC review and approval. 

See 

revenues. 

57.5% commission paid by tendered by to the State is deposited 

into the State's general The vast majority of these monies are spent on services 

State is 

See Exhibit 

to 

57.5% '-'VllUI.llHJ,.HVH as an charge, over PSC 
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• • 
determined it has no jurisdiction, it is an unlegislated tax, imposed upon the family 

members, friends, and counsel of prisoners and other recipients of prison calls. 

47. The State legislature has not adopted an enactment delegating taxing authority to DOCS, 

nor has is provided the Department with specific authority to levy taxes upon inmates' 

inmate telephone system as a means of raising 

as 

as 

access to 

inmates. 

50. The high rates charged the sole service provider/collect system also directly 

nmvle1CW:e:a goal 

so greatly increase the probability of successful re-entry upon release. this reason, the 

7 
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53. 

• • • • 

• • 
Tariffs, which provides that: 

WHEREAS, correctional professionals have a fundamental responsibility to encourage and 

support activities which foster the maintenance of family and community ties between 

offenders and the free world; 

THEREFORE BE IT RESOLVED, that correctional agencies should discourage 

profiteering on tariffs placed on phone calls which are far in excess of the actual cost of the 

call, and which could discourage or hinder family or community contacts. 

son 

one 

kneecap. She now relies a walker to get 

Ms. Walton and son are not able to speak on as as they would 

son went away, a not 

because they both understood that Ms. Walton would not be able to afford his calls and 

did not want to to to 
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other every day if they could, but Ms. Walton's son understands that she cannot afford that, 

and so he saves up his calls so that he can get in touch with her when there is an emergency. 

He understands that if he calls just because he wants to talk to her, he may not be able to 

call sometime later that month when he really needs to. Some months he calls several 

does not call at order to save her money. months 

son 

Clinton, several her son and several her 

total of 66 minutes, cost $54.30. 

mcarceraltea at 

for the entire duration of their marriage. Ms. Austin and her husband write letters to each 

visits can, 
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East Northport, Long Island to the Sullivan facility Fallsburg, New York. However, the 

telephone is their primary source of communication, and they speak frequently. Ms. Austin 

has to balance her need to speak with her husband frequently, which she feels is required to 

maintain their marriage, with the financial burden posed by the costs of his collect calls. 

For reason, the length of time that speaks with husband each montn varies 

lS 

to 

education. She therefore does not have and resources necessary to visit her cousin, 

who is incarcerated more seven her home in New York City. As a result, 

means 

and her friend. However, Ms. has little money available to pay costs ofthese 

year, a telephone because she was 

-



• ... ... ... 

• • 
unable to pay the full amount due MCI for inmate collect calls for four months. Ms. Harris 

is currently working out an extended payment plan with MCI because she cannot pay her 

current telephone bill. 

59. Because PlaintiffOAD's attorneys choose to continue to accept their clients' calls and pay 

MCI, they must so at the expense of other that they be able to 

a 

to remove 

office. As a during these periods OAD was wholly 

whose smmnlon warranted emergency contact organization. some instances, 

delayed. 

2 
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• • 
consults se inmates involved legal proceedings, assists inmates in 

communicating with their attorneys, and refers inmates to appropriate legal and/or other 

organizations order to meet their legal and rehabilitative needs. 

62. For the 63 months between 11110/98 and 1110/04, a little more than five years, NYSDA 

$32,088.74 on inmate collect MCI' s charges accounted 42% 

rate. 

no cost to 

network functions for call blocking and other security 

measures are separate from those needed to deliver 

are 

example, DOCS could block, monitor and record calls a automated debit account 
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• • 
personal identification numbers. The charges would then be debited to inmates' 

commissary accounts. The inmates incur the direct dial charges. 

65. In fact, the Federal Bureau ofPrisons as well as the correctional departments in Arizona 

and Florida use debit account systems. Furthermore, New York City uses a debit account 

"'~"'T""'"' combined with a system which mnmH~s may also make collect calls via 

number of AU'-'UH.J'vA~ 

thousands. Joinder 

L-O!mn10n questions law 

questions that affect only 

are too numerous to one exact 

class is presently to 

class members is theret<ore impracticable. 

fact exist as to class members 

members. common questions include, 

-
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• • 
(a) Whether the fees imposed by the State on Plaintiffs and class members constitute 

illegal regulatory fees, and if so, whether the costs were intended to subsidize 
governmental functions and maximize profits; 

(b) Whether any enactment by the New York State Legislature has singled out Plaintiffs 
and class members as directly responsible for the burden of subsidizing the DOCS 
system; 

class members are 

fairly and adequately protect interests of the class. interests of the 

class representatives are consistent those of the class members. 

counsel are experienced class actions civil rights 

attorneys 

class members. 

-



• • • • • • 

• • 
73. Use ofthe class action mechanism here is superior to other available methods for the fair 

and efficient adjudication of the claims and will prevent the imposition of undue fmancial, 

administrative and procedural burdens on the parties and Court that individual litigation of 

these claims would impose. 

October 30, 2003 Order, and a .-a.-. .... ra 

1996 to the present. 

25 
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COUNT 

VIOLATION OF THE POWER TO TAX 

Plaintiffs repeat and reallege paragraphs l through 76 above as fully set forth herein. 

78. power to tax and to determine what transactions are taxable is vested the State 

Legislature, pursuant to Article § 1 

as 

an 

not 

authority to DOCS; nor has it provided 

Article XVI § l 

Department specific authority to levy taxes 

upon inmates' fami~ies through the inmate telephone service as a means of raisi~g revenue 

to cover costs sort. 

83. State's taxing activities have therefore been exercised without any legislative authority 

State 

-
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• • 
84. laws of this State provide that any law which classifies the subjects of fees or taxes 

88. 

must treat all persons in the same situation alike, and that taxes be imposed equally upon all 

persons in the same class. The singling out of Plaintiffs to pay a tax or fee, pursuant to 

their use of the telephone to speak with inmates incarcerated the DOCS, violates the 

Constitution, including Article I § 11 and Article 

state taxes 

are apportioned through the budgetary process to Defendant DOCS. 

Plaintiffs are subject to a tax or regulatory fee that bears no relation to 

rorcerne11t costs 

actual 

89. Plaintiffs and class members seek a declaration stating that MCI's and DOCS's past, 

an 
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• • 
order restraining Defendants DOCS and MCI from imposing any charges and collecting 

any fees for inmate telephone calls above MCI's jurisdictional rate filed with and approved 

by the PSC in its October 30, 2003 Order, and a refund of aU unlawful charges collected, 

with interest, from 1996 to the present. 

deprived 

State. 

same acts 

constitutional tort laws 

past, 

present, and future collection and retention of this charge is unconstitutional, an order 

charges 



• • • • • • • 

• • 
for inmate telephone caHs above MCI' s jurisdictional rate with and approved by the 

PSC its October 30, 2003 Order, and a refund of aU unlawful charges collected, with 

interest, from 1996 to the present. 

COUNT IV 

OF THE RIGHT 

to 

I§ll. 

The State has acted with deliberate indifference to right to equal protection of 

As a direct, proximate result of the State' a_cts and omissions, State has violated 

same acts 

under color State law to deprive Plaintiffs of their constitutional rights pursuant to the 

•uu.vu<.u tOrt 
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• • • • - - -• • 
Plaintiffs and class members seek a declaration stating that MCI's and DOCS's past, 

present, and future collection and retention of this charge is unconstitutional, an order 

restraining Defendants DOCS and MCI from imposing any charges and collecting any fees 

inmate telephone calls above MCI's jurisdictional rate filed and approved by the 

PSC its October 30, 2003 Order, and a charges collected, 

are 

to a 

incurred in facilitating inmate telephone service. 

single 

only system, the State has singled out Plaintiffs imposition of special fees. State 

not a on 



• • • - - -• • 
communication by Plaintiffs with DOCS's inmates. 

107. The State has created the single provider/collect call-only system at DOCS's facilities, 

which unlawfully burdens the free speech rights of Plaintiffs. In addition, the State has 

devised and implemented the actions, policies and practices that require use of the single 

provider/collect call-only system, 

reason foregoing, State 

association violation of Article I § 8 State Constitution. 

l The State has acted with deliberate indifference to Plaintiffs' free speech and association 

a acts 

constitutional rights have been violated. By those same acts and omissions, the State has 

3 
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pursuant to the constitutional tort laws. 

11 L Plaintiffs and class members seek a declaration stating that MCI's and DOCS's past, 

present, and future collection and retention of this charge is unconstitutional, an order 

restraining Defendants DOCS and MCI imposing any charges and collecting any fees 

rate and approved by 

1 

(a) failing to disclose to public class members it was receiving "commissions" 

amounting to 60 percent of the revenue generated inmate initiated telephone 

calls 1, 2003; 

(b) representing falsely that the single provider/collect call-only system was necessary to 

meet security 

32 
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(c) profiting from the commissions imposed on Plaintiffs and class members. 

116. Plaintiffs have been injured by the State's deceptive acts or practices. 

1 Plaintiffs and class members seek a declaration stating that MCI's and DOCS's past, 

present, and future collection and retention of this charge is unlawful, an order restraining 

Defendants DOCS and MCI from imposing any charges and collecting 

8. as set 

as 

system; 

(c) imposed unlegislated taxes upon Plaintiffs; 

chosen ''-'''-'!JH'V'UV <OPT"1.JU•P to 

inmate-initiated calls; 

-
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services); and 

(f) provided inadequate telephone services to Plaintiffs inhibiting the exercise of their 

rights under the State Constitution, Article I §§ 6 and 8. 

120. State's actions, policies and practices have directly and proximately violated Plaintiffs' 

legal rights. 

costs 

Plaintiffs are therefore entitled to an accounting of the revenues generated under 

exclusive services contract, payments made to State, and uses to which the 

received 

WHEREFORE, the 

case as a 
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• • 
124. Issue an order declaring that Defendant DOCS's actions, practices, customs, and policies, 

and those of all persons acting on their behalf and/or their agents and/or employees, are 

illegal and violate the constitutional and statutory rights of Plaintiffs and class members as 

to each applicable count; 

uses to 

35 

Rachel 
Barbara J. Olshansky 
Craig S. Acorn 
CENTER FOR 
RIGHTS 

(212) 614-6432 

same 
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VERIFICATION 

STATE OF NEW YORK ) 
) ss.: 

COUNTY OF NEW YORK ) 

Joann being sworn, deposes and says 


