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INTRODUCTION 

MDEQ Defendants 1 recognize that this Court is bound by the Sixth Circuit's 

decision in Mays v. City of Flint, 871 F.3d 437 (2017) ("Mays"), even though that 

decision analyzed the notice of removal pursuant to the federal officer removal 

statute based on fundamental legal standards that conflict with United States 

Supreme Court precedent and decisions of other circuit courts. MDEQ Defendants 

submit that if the proper standards of review were applied in the Mays case and to 

the present notice of removal, then this Court would find federal officer removal 

appropriate for the reasons delineated in Judge McKeague's dissenting opinion in 

Mays. MDEQ Defendants removed this case to preserve their entitlement to 

removal while their petition for certiorari of the Mays decision remains pending 

before the United States Supreme Court. Additionally, MDEQ Defendants are 

awaiting a decision in the related Sixth Circuit appeal of Nappier v. Snyder, Case 

No. 17-1401, which appealed the Western District of Michigan's remand of 

MDEQ Defendants' removal pursuant to 28 U.S.C. §§ 1442 and 1441 and was 

argued before the Sixth Circuit in October 2017. In light of the current status of 

these cases, this Response primarily addresses the issues raised by the Court in its 

1 MDEQ Defendants are Patrick Cook, Michael Prysby, Liane Shekter 
Smith, Stephen Busch, Bradley Wurfel, Daniel Wyant, and Adam Rosenthal. 

I 
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Order to Show Cause (Dkt. No.9) regarding the appropriateness of removal under 

28 u.s.c. § 1441. 

FACTS 

Plaintiffs' Complaint for Injunctive and Declaratory Relief and Money 

Damages is for alleged damages resulting from exposure to "contaminated water." 

One Plaintiff has only alleged that her home was serviced by Flint River water, 

without alleging that her home experienced high lead levels. (Dkt. 1-2, ~ 13, PgiD 

51). The remaining Plaintiffs have alleged that their home "tested positive for lead 

contamination." (Dkt. 1-2, ~ 14, PgiD 51). The primary allegation against MDEQ 

Defendants is their purported approval and/or participation "in the decision that 

deliberately created, increased, and prolonged the public health crisis at issue." 

(Dkt 1-2, ~~ 18, 21, 22, 23, 24, 25, PgiD 52, 53). Plaintiffs also allege that the first 

round of lead monitoring pursuant to the federal Lead and Copper Rule ("LCR") 

"showed results exceeding the Lead and Copper Rule's action levels for lead, 15 

parts per billion." (Dkt 1-2, ~ 84 PgiD 68). Additionally, Plaintiffs allege that all 

Defendants' "continued decision not to use anti-corrosive agents to prevent" 

alleged harm to Plaintiffs' water service lines rendered the water service lines 

unsafe. (Dkt 1-2, ~ 227, PgiD 97). Plaintiffs seek an order declaring Defendants' 

conduct unconstitutional, an injunctive order to remediate the harm caused, 

2 
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equitable relief in the form of medical monitoring, and attorney fees, in addition to 

monetary damages. (Dkt 1-2, PgiD 97-98). 

ARGUMENT 

I. REMOVAL OF THIS CASE UNDER 28 U.S.C. § 1442 IS 
PROPER WHEN THE CORRECT LEGAL STANDARDS ARE 
APPLIED. 

Judge McKeague's dissenting opinion setting forth the reasons why removal 

by MDEQ Defendants under the federal officer removal statute was proper in 

Mays is equally applicable to this case. As Judge McKeague aptly pointed out in 

his Mays dissent, the Mays majority opinion started with the wrong legal premise, 

that the federal officer removal statute should be strictly construed and all doubts 

should be resolved against removal when analyzing the notice of removal, which 

was outcome determinative. Mays, 871 F.3d at 450, 453-454. This basic tenant of 

review embraced by the Mays majority is in conflict with decisions of the United 

States Supreme Court and seven other Circuit Courts, all of which have 

consistently held that the federal officer removal statute is to be liberally construed 

and requires that notices of removal be interpreted broadly in favor of removal. 2 

2 Arizona v. Manypenny, 451 U.S. 232 (1981); Durham v. Lockheed Martin 
Corp., 445 F.3d 1247 (9th Cir. 2006); Papp v. Fore-Kast Sales Co., 842 F.3d 805, 
811-12 (3d Cir. 20 16) ("Unlike the general removal statute, the federal officer 
removal statute is to be 'broadly construed' in favor of a federal forum."); Sawyer 
v. Foster Wheeler LLC, 860 F.3d 249, 255 (4th Cir. 2017); Zeringue v. Crane Co., 
846 F.3d 785, 789 (5th Cir. 2017); Ruppel v. CBS Corp., 701 F.3d 1176, 1181 (7th 

3 
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Despite the Sixth Circuit's misinterpretation and analysis of the federal officer 

statute and the clear conflict created by its decision, MDEQ Defendants recognize 

that the Mays majority opinion is binding on this Court and will not belabor this 

dispositive error by the Sixth Circuit Court here. 

II. REMOVAL OF THIS CASE UNDER 28 U.S.C. § 1441 IS 
PROPER. 

The substantial federal question doctrine provides that "a state law cause of 

action may actually arise under federal law, even though Congress has not created 

a private right of action, if the vindication of the right under state law depends on 

the validity, construction, or effect of federal law." Mikulski v. Centerior Energy 

Corp., 501 F.3d 555, 565 (6th Cir. 2007) (internal citations omitted)(emphasis 

added). Whether Plaintiffs' requested relief is available under the SOW A is not 

relevant to MDEQ Defendants' ability to remove this case under 28 U.S.C. § 1441 

because the substantial federal question doctrine was created specifically to 

address situations where no federal right of action exists. Moreover, Plaintiffs' 

requested injunctive and declaratory relief, to the extent the injunctive relief is 

truly a request to enjoin behavior rather than collect compensatory damages, would 

both be available under the SDW A. 

Cir. 2012); Pretlow v. Garrison, 420 Fed. Appx. 798, 800 (lOth Cir. 2011); Caver 
v. Cent. Ala. Elec. Coop., 845 F.3d 1135, 1142 (11th Cir. 2017). 

4 
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Federal jurisdiction exists pursuant to 28 U.S.C. § 1441 when a "state-law 

claim necessarily raises a federal issue, actually disputed and substantial, which a 

federal forum may entertain without disturbing a congressionally approved balance 

of federal and state judicial responsibilities." Grable & Sons Metal Products, Inc. 

v. Darue Engineering and Manufacturing, 545 U.S. 308, 314 (2005). Federal 

courts have long recognized that federal question jurisdiction exists over "state-law 

claims that implicate significant federal issues." !d. at 312. Such exercise of 

jurisdiction is particularly justified to gain the experience and uniformity In 

addressing federal issues that a federal forum offers. /d. While this Court is correct 

that the substantial federal question doctrine has been narrowed over time, its basic 

premise is to provide federal-question jurisdiction if it "appears from the complaint 

that the right to relief depends upon the construction or application of federal law." 

/d. at 313 (quotations omitted). Even under the more narrow, modem version of 

the doctrine, substantial federal question jurisdiction is appropriate when the 

claims "really and substantially involve a dispute or controversy respecting the 

validity, construction, or effect of federal law." /d. 

Plaintiffs' claim against these Defendants centers on the proper construction, 

interpretation, and effect of the SOW A, specifically the LCR, to Flint's public 

water system switch. The primary alleged involvement of these Defendants was 

interpretation and enforcement of the LCR in Flint. Whether the LCR required 
5 
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immediate corrosion control or was properly interpreted by MDEQ Defendants as 

permitting Flint to conduct two six-month rounds of testing to determine what, if 

any, corrosion control was appropriate is the dispositive issue in this case against 

these Defendants and is a substantial federal issue. 40 C.F.R. § 141.81(a)(1). The 

majority of Plaintiffs' allegations are premised on this LCR interpretation being 

incorrect: Plaintiffs maintain that corrosion control should have been required 

immediately, and their damages (at least as relate to these Defendants) arise from 

the delayed implementation of corrosion control.3 (Dkt 1-2, ~ 97, PgiD 71). MDEQ 

Defendants submit that the construction and validity of their LCR interpretation as 

applied to Flint's public water source switch in 2014 is dispositive in this case, a 

construction that is supported by the USEPA's November 3, 2015 memorandum. 

(Dkt. 1-10). If MDEQ Defendants' construction and application of the federal 

LCR, in line with MDEQ's practice across the state of Michigan for 25 years given 

that Flint did not have corrosion control to "maintain" at the time of the primary 

3 A secondary issue is whether the LCR sampling protocols were properly 
interpreted and enforced by MDEQ Defendants as it relates to Flint. (Dkt 1-2, ~ 84, 
PgiD 68). This includes the validity and construction of regulations governing the 
type of sampling bottles to be used, and whether and to what extent flushing should 
be utilized. 40 C.P.R. § 141.86. The validity, construction, and application of these 
regulations is also disputed by the parties and dispositive of this issue. 

6 
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water source switch is upheld, then MDEQ Defendants did not violate Plaintiffs' 

constitutional right. 

Additionally, Plaintiffs' Complaint raises a substantial federal issue because 

they have alleged a right to recovery when water meets SDW A requirements. This 

raises an overarching, substantial, federal issue of the validity of the SOW A and 

LCR as protective of public health. Plaintiffs' allegations include that Flint's 

drinking water was contaminated and unsafe, even when lead sampling results 

were below the SOW A's action level. (Dkt. 1-2, ~ 68, PgiD 65). Having some 

houses test above the federal action level does not result in an SDW A violation. 

Certain Plaintiffs alleged that their home "tested positive for lead contamination," 

which does not amount to an SDWA or LCR violation. Rather, the LCR permits up 

to 1 0% of homes to test high for lead, yet the public water system will be 

considered safe. Another Plaintiff only alleged that she was connected to the Flint 

water system-without any allegations of high lead levels or other specific water 

quality issues. (Dkt 1-3, ~~ 13, 14, PgiD 51). 

The SDWA was enacted to "establish Federal standards for protection from 

all harmful contaminants, which standards would be applicable to all public water 

systems." H.R. Report No. 93-1185, at 1. Permitting the 10% of homes that test 

high for lead to proceed with any cause of action, state or federal, in the absence of 

a SDWA violation is a substantial federal issue that should be interpreted and 
7 
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applied uniformly across federal forums. Lead levels in drinking water distribution 

systems is not exclusively a Flint problem, but a national issue. Failure to address 

this issue may serve as a "green light" for individuals and homeowners in other 

communities that experience high lead sampling results to file and maintain 

lawsuits even when their community's water is found to meet all applicable federal 

standards, thus challenging the validity of the LCR as protective of public health. 

Whether the SOW A and LCR were violated by the City of Flint's public 

water system is actually disputed in this case. It is also dispositive in this case. 

Determining whether the federal regulation itself gives rise to Plaintiffs' claims, 

rather than any alleged conduct on the part of various Defendants, is a substantial 

federal issue with far-reaching ramifications and the potential for substantial 

federal liability. "[F]ederal jurisdiction over a state law claim is appropriate when 

necessary to protect against inconsistent interpretation of a federal statutory 

regime." Harding-Wright v. D.C. Water and Sewer Auth., 350 F. Supp. 2d 102, 

107 (D.D.C. 2005). There is a substantial federal interest in resolving the disputed 

construction, interpretation, validity, and effect of the SOW A and LCR to ensure 

accurate, consistent application of the federal statutes and regulations across the 

nation and across the various lawsuits relating to Flint's drinking water. 

The federal government, particularly USEP A, has a substantial interest in 

how the LCR regulations are constructed and applied, as it will have ramifications 
8 
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for the over 151 ,000 public water systems subject to the LCR's current monitoring, 

sampling, and corrosion control requirements. 4 The LCR will not be amended or 

substantially altered in the near future, and public water systems and USEPA will 

continue to be vulnerable to suits revolving around lead levels in drinking water 

and whether the LCR and its regulatory scheme adequately protects public health, 

even in the absence of an SDW A or LCR violation. The interpretation of the LCR, 

and whether the regulation is protective of public health as written, will also 

influence efforts to amend and modify the LCR moving forward 

The final consideration under the substantial federal question doctrine is 

whether the federal court can exercise jurisdiction over the purported state law 

claim "without disturbing a congressionally approved balance of federal and state 

judicial responsibilities." Grable, 545 U.S. at 314. Removal of this case will not 

herald "a potentially enormous shift of traditional state cases into federal courts." 

(Dkt. 9, PgiD 648). Substantial federal question jurisdiction is a case specific 

analysis, which will not be altered by granting removal of this case. 

Removal of this case will not disturb a congressionally approved 

jurisdictional balance because Congress has placed the regulation of drinking water 

within the federal realm through promulgation of the SDWA, and via USEPA's 

4 https://www.epa.gov/dwreginfo/information-about-public-water-systems 

9 
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oversight, direction, and authority over the SDW A regulatory scheme. There is a 

substantial need for uniform interpretation of the SDW A and LCR as it applies to 

Flint, state agencies with primacy responsibilities, and the thousands of public 

water systems subject to the SDWA and LCR that provide water to almost all 

Americans across the United States. This is particularly true given the present case, 

which alleges constitutional violations in the absence of an SDW A violation and, 

in the case of one Plaintiff, a constitutional violation based on water quality 

concerns at a community level, without the individual Plaintiff experiencing high 

lead levels. 

The state federal jurisdictional balance also will not be interrupted, as the 

Sixth Circuit recognized in a recent Flint water case that these cases involve out-

of-state defendants5 and the outcome of these cases "will have long-lasting 

implications for interstate commerce and will be felt far beyond the Flint, 

Michigan region." Tiffany Davenport, et al. v. Lockwood, Andrews, and Newnam, 

Inc., et al., 854 F.3d 905, 910 (6th Cir. 2017). 

Additionally, Plaintiffs allege that their damages are ongotng, which 

implicates the USEP A as a potential party at fault. Beyond MDEQ Defendants' 

5 Almost half of Plaintiffs' Complaint consists of allegations against various 
LAN and Veolia entities, even though they have not been made parties to this 
particular action. 

10 
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continuing position that the delay in corrosion control was supported by the federal 

LCR, and that beginning in February 2015 the delay in corrosion control was 

specifically directed by USEP A, MDEQ and the City of Flint have operated 

pursuant to USEP A's direction under USEP A's Emergency Administrative Order 

since January 21, 2016. A portion of Plaintiffs' damages therefore are likely 

attributable to the federal agency. The extent of USEPA's duty to direct, guide, and 

control MDEQ's response to Flint's water issues, and whether USEP A was 

negligent in its direction to MDEQ both before and after January 21, 2016, raises a 

substantial federal question that will undoubtedly affect this case and how USEP A 

interacts with state agencies moving forward. 

CONCLUSION AND RELIEF REQUESTED 

WHEREFORE, MDEQ Defendants respectfully request that this Court 

retain jurisdiction over this case pursuant to 28 U.S.C. § 1441 and grant these 

Defendants any other just and proper relief. 

11 
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cbarbieri@fosterswift.com 
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Attorneys for Bradley Wurfel and 
Daniel Wyant 

By: Is/ Michael Pattwell {w/permission) 
Jay M. Berger (P57663) 
Michael J. Pattwell (P72419) 
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(517) 318-3043 
mpattwell@clarkhill.com 

Burdick Law, P.C. 
Attorneys for Defendant Adam 
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By: Is/ James W. Burdick (w/permission) 
James W. Burdick (Pll397) 
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(248) 335-5000 
jwb@burdickpc.com 
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which will send notification of such filing to all parties of record. 

Dated: April 13, 20 18 

32972:0000 I :3602716-1 

s/ Charles E. Barbieri 
Charles E. Barbieri (P31 793) 
Foster, Swift, Collins & Smith, P.C. 
313 S. Washington Square 
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