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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 

KATHERINE MOUSSOURIS, et al., CASE NO. C15-1483JLR 

Plaintiffs, 

v. 

MICROSOFT CORPORATION, 

· Defendant. 

ORDER ON MOTION FOR 
SUMMARY JUDGMENT 

I. INTRODUCTION 

16 Before the court is Defendant Microsoft Corporation's ("Microsoft") motion for 

17 summary judgment. (MSJ (Dkt. ## 403 (sealed), 489 (redacted)).) Plaintiffs Katherine 

18 Moussouris, Holly Muenchow, and Dana Piermaripi (collectively, "Plaintiffs") oppose 

19 the motion. (Resp. (Dkt. ## 436 (sealed), 476 (redacted)).) Plaintiffs also filed a surreply 

20 to strike portions of Microsoft's reply. (Surreply (Dkt. # 456).) The court has considered 

21 the motion, the parties' submissions in favor of and in opposition to the motion, the 

22 II 
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1 relevant portions of the record, and the applicable law. Being fully advised, 1 the court 

2 GRANTS in part and DENIES in part Microsoft's motion. 

3 II. BACKGROUND 

4 Plaintiffs are former and current Microsoft employees who challenge Microsoft's 

5 "continuing policy, pattern, and practice of sex discrimination against female employees 

6 in technical and engineering roles ... with respect to performance evaluations, pay, 

7 promotions, and other terms and conditions of employment." (SAC (Dkt. #55)~ 1.) 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Plaintiffs bring claims of disparate treatment and disparate impact under both Title VII of 

the Civil Rights Act of 1964,42 U.S.C. §§ 2000e et seq., and the Washington Law 

Against Discrimination ("the WLAD"), RCW 49.60.010, et seq. (SAC~~ 89-118.) Ms. 

Moussouris and Ms. Piermarini also bring retaliation claims under Title VII, and Ms. 

Moussouris brings a claim for retaliation in violation of the WLAD. (Id. ~~ 119-28.) The 

court has detailed the factual and procedural background of this case in several prior 

orders. (See, e.g., 317116 Order (Dkt. #52); 10114116 Order (Dkt. # 134); 4125118 Order 

(Dkt. # 467); 6125118 Order (Dkt. # 504).) Thus, in this ord€r, the court recounts only the 

information relevant to Microsoft's instant motion. 

Microsoft is a "global provider of software and software-related services as well as 

hardware devices." (SAC~ 2.) Microsoft utilizes the Calibration Process to evaluate 

employee performance-a process where managers compare and standardize employees' 

II 

1 Microsoft requests oral argument (MSJ at 1 ), but the court finds that oral argument 
would not be helpful to the court's disposition of the motion, see Local Rules W.D. Wash. LCR 
7(b)(4). Accordingly, the court denies Microsoft's request. 
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1 performance ratings across a cohort of similarly-leveled colleagues. (See Parris Decl. 

2 (Dkt. # 402) ~ 3, Ex. 1 ("Microsoft Docs.") at MSFT2272.)2 From 2011 to 2013, 

3 managers conducted "calibration meetings," during which they assigned employees a 

4 numerical performance rating of 1 to 5-1 as the highest score and 5 as the lowest-

5 based on 3 aspects of the employee's performance: (1) the employee's work results, or 

6 the "what"; (2) how the employee accomplished those results, or the "how"; and (3) the 

7 employee's demonstrated history of work, or "proven capability." (Id. at MSFT881.) 

8 The performance rating affected salary increases, bonuses, and stock awards. (Lamy 

9 Decl. ~ 9, Ex. F ("Ritchie Dep.") at 231:20-25, 325:6-10.) Managers also discussed 

10 promotions. Promotions depended on three criteria: (1) employee readiness, (2) business 

11 · need, and (3) available budget. (Microsoft Docs. at MSFT2235.) Recommendations 

12 reached at calibration meetings were provided, or "rolled up," to the next level of 

13 management for review. (Wilson Decl. (Dkt. # 322) ~ 24.) 

14 In 2014, Microsoft shifted from evaluating performance in calibration meetings to 

15 . "people discussions." (Microsoft Docs. at MSFT4130.) For people discussions, 

16 Microsoft eliminated the numerical performance ratings, and managers shifted their focus 

1 7 to "the impact the employee's performance makes on his or her organization and across 

18 the company in light of his or her role." (Wilson Decl. ,-r 10.) Managers continued to 

19 // 

20 

21 

22 

2 Plaintiffs also reference this set of documents produced by Microsoft. (See Lamy Decl. 
(Dkt. ## 437 (sealed), 442 (redacted))~ 4, Ex. A.) The court refers to these documents generally 
as "Microsoft Docs." and cites the Bates Number located on the bottom right-hand comer of the 
page. (See generally Microsoft Docs.) 
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1 discuss promotions during people discussions. (See DeCaprio Decl. (Dkt. # 295) 

2 ~~ 14-15.) 

3 Because each Plaintiffs claims against Microsoft concern her individual 

4 employment there, the court summarizes Ms. Moussouris, Ms. Muenchow, and Ms. 

5 Piermarini' s experiences at Microsoft. For each Plaintiff, the court first recounts her 

6 employment history and then addresses the identified comparators. 

7 A. Ms. Moussouris 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1. Employment History at Microsoft 

Microsoft hired Ms. Moussouris in April 2007, as a Level 62 Program Manager in 

the Trustworthy Computing Group ("TCG"). (Parris Decl. ~ 7, Ex. 5 ("Moussouris 

Dep.") at 22:4-12, 28:18-21;3 Lee Decl. (Dkt. ## 404 (sealed), 401 (redacted))~ 4.) Ms. 

Moussouris "promote[ d] the work of Microsoft security" and "increase[ d] the security of 

Microsoft" by collaborating with the hacker community and promoting new and 

emerging security best practices. (Id. at 23:2-16.) Over her seven"" year tenure at 

Microsoft, Ms. Moussouris created "Microsoft vulnerability research, the first 

multi-vendor coordination center of the company"; wrote the "coordination policy, which 

was the first policy in Microsoft's his~ory"; created an internal policy to guide employees 

who discover vulnerabilities; established new programs to entice hackers to work for the 

company; and collaborated to create international standards on vulnerability disclosure. 

II 

3 Plaintiffs also attach Ms. Moussouris's June 10, 2016, deposition testimony as an 
exhibit to their responsive briefing. (See Lamy Decl. ~ 6, Ex. C.) The court cites "Moussouris 
Dep." when referring to her deposition. 
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1 (!d. at 27:10-28:17 .) Ms. Moussouris' s work has shaped the security industry over the 

2 past decade. (See id. at 28:10-17.) 

3 In 2008, Ms. Moussouris witnessed Director of TCG Andrew Kushman engage in 

4 sexual harassment and reported the behavior to Human Resources ("HR"). (See id. at 

5 196:13-21.) After an investigation, Microsoft transferred Mr. Kushman to a different 

6 position and required him to undergo training; Microsoft eventually promoted Mr. 

7 Kushman again. (Id. at 197:9-15.) During annual evaluations for that year, after she 

8 made the complaint, Ms. Moussouris's rating was adjusted downwards, resulting in lower 

9 compensation for that year. (See id. at 201 :16-202:22.) 

10 Microsoft subsequently promoted Ms. Moussouris from Level 62 to Level 63. 

11 (Moussouris Decl. (Dkt. # 242) ~ 2; Lee Decl. ~ 4.) In 2010, Microsoft again promoted 

12 Ms. Moussouris to Level64. (Id.) For the remainder of her tenure, Ms. Moussouris 

13 sought but did not receive another promotion to Level 65. 

14 Leading up to the 2012 evaluations, Ms. Moussouris brought about the 

15 "highest-rated news announcement for [TCG] that year" with a "payout-of over 

16 $250,000[.00] in defensive security research prizes in a contest called the BlueHat Prize 

17 which [Ms. Moussouris] created." (Parris Decl. ~ 12, Ex. 10 (Dkt. ## 410 (sealed), 

18 402-14 (redacted)) ("Moussouris Interr.") at 12.) Her manager, Mark Oram, commented 

19 that Ms. Moussouris executed projects that achieved "the highest satisfaction feedback 

20 rates to date" and that she "responded well to constructive criticism and [was] very 

·21 positive and self-aware." (Microsoft Docs. at MSFT145.) He noted that she had an 

22 "outstanding performance" and recommended a performance rating of2. (Moussouris 
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1 Interr. at 24.) However, after the Calibration Process, managers downgraded her rating to 

2 a 3 and did not promote her to a Level 65. (I d.) Instead, Microsoft promoted a male 

3 employee, er Ms. Moussouris. (Id. at 12, 20; Moussouris Dep. at 

4 280:8-12; Lee Decl. ~ 12.) 

5 The following year, in 2013, Ms. Moussouris received mixed feedback from her 

6 peers. All of her peers agreed that Ms. Moussouris "[d]emonstrate[d] perseverance in the 

7 pursuit of goals." (Microsoft Docs. at MSFT842201.) The majority also agreed that she 

8 "[a]ddress[ed] complex business issues through collaboration" and that she "[p]rovide[d] 

9 appropriate solutions based on [the] customer's business needs." (I d.) One colleague 

10 commented that Ms. Moussouris "gets stuff done, and not just any stuff: huge 

11 business-impacting stuff that requires company-wide approval at exec levels." (Id. at 

12 MSFT842202.) However, others commented that Ms. Moussouris needed to improve her 

13 interactions with co-workers. One colleague stated that she is "often hostile towards 

14 those she disagrees with" and that he had "never seen behavior this bad." (Id. at 

15 MSFT842201.) Another concluded-that "[u]nder no circumstance-no circumstance 

16 whatsoever-should [Ms. Moussouris] be a manager again." (Id. at MSFT842203.) 

17 Mike Reavey, one of Ms. Moussouris' s managers, commented that Ms. 

18 Moussouris had "grown as a manager in [2013]" and praised her for "develop[ing] an 

19 effective team." (Id. at MSFT154.) Mr. Reavey commented that Ms. Moussouris 

20 "oversaw the[] delivery of the most successful [security event] to date" and described her 

21 contributions as "critical" and likely to "lead to a fundamental change in how [Microsoft] 

22 counter[s] targeted [security] attacks." (Id. at.MSFT156-57.) Mr. Reavey described Ms. 
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1 Moussouris as "an effective collaborator" who displayed "a willingness to positively 

2 engage with the opinions of others," although he recognized that she "do[es] not 'suffer 

3 fools gladly."' (Id. at MSFT159.) Although there remained "areas for growth when 

4 working in the more challenging team situations," Mr. Reavey concluded that those areas 

5 "should not outweigh [her] overall contribution." (Id. at MSFT160.) 

6 Mr. Oram also lauded Ms. Moussouris's performance for the 2013 annual review 

7 and recommended the highest performance rating of 1. (Moussouris Interr. at 24.) He 

8 additionally recommended her for promotion. (Id. at 12.) Despite Mr. Oram's initial 

9 recommendations, Ms. Moussouris's rating was again downgraded, this time to a 2, 

10 because managers at the calibration meeting found her communication style "too 

11 aggressive." (Id. at 24.) Microsoft again denied Ms. Moussouris a promotion, instead 

12 promoting someone Mr. Oram had not recomtnended-Ms. Moussouris's male colleague 

13 · Jerry Bryant. (Id.; Moussouris Dep. at 265:20-266:3.) After the 2013 review cycle, Ms. 

14 Moussouris' s manager informed her that although the quality and scope of her work had 

15 been at a Level 65 level for years, the "how" of her work kept her from a promotion. 

16 (Moussouris Dep. at 257:10-13, 259:24-260:3; Moussouris Interr. at 7, 12, 24.) 

17 After Ms. Moussouris received her 2013 performance ratings, she decided that she 

18 no longer wanted to manage the team. (Moussouris Dep. at 247:15-248:17.) Because 

19 she had "seen such a poor outcome" from the Calibration Process-a system she 

20 observed to be "broken and disadvantageous"-Ms. Moussouris "didn't want to be a 

21 party to that system anymore." (Id. at 248:1-9.) Around January of2014, Mr. Bryant-

22 whom Microsoft had promoted over Ms. Moussouris and became her new manager-
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1 similar tenure at Microsoft; and were grouped with Plaintiffs in terms of Stock Level. 

2 (Gilgenbach Decl. ~ 2.) Plaintiffs note that 286 comparable male employees within the 

3 Engineering Profession received greater compensation or were promoted before Ms. 

4 Moussouris between 2012 and 2014. (!d.~ 3; see also id. Tbl. 1-2.) 

5 B. Ms. Muenchow 
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1. Employment History at Microsoft 

Microsoft hired Ms. Muenchow in 2002 as a Level 58 Software Test Engineer in 

the Engineering Profession. (Muenchow Decl. (Dkt. # 243) ~ 2; Parris Decl. ~ 8, Ex. 6 

("Muenchow Dep.") at 28:14-21.)1 Microsoft promoted Ms. Muenchow to Level 59 in 

2005 and transferred to the liT Operations Profession in 2006. (Muenchow Decl. ~ 2.) 

Microsoft promoted Ms. Muenchow to Level 60 in early 2008, to Level 61 in September 

of 2008, and Level 62 in 2012. (!d.) Around March 2016, Microsoft promoted Ms. 

Muenchow to Level63. (Muenchow Dep. at 40:17-23.) 

While in the liT Operations Profession, Ms. Muenchow repeatedly expressed 

interest in moving back to the Engineering Profession because employees in the liT 

Operations Profession earned less. (!d. at 179:2-18.) Since 2010, she has reported to an 

engineering manager, been on a team comprised mostly of engineers, and performed 

tasks previously assigned to engineers. (!d. at 180:13-21.) Microsoft did not move her 

back to the Engineering Profession until April2016. (Muenchow Decl. ~ 2.) 

II 

7 Plaintiffs also attach Ms. Muenchow's June 22, 2016, deposition testimony as an 
exhibit. (See Lamy Decl. ,-r 7, Ex. D.) The court cites "Muenchow Dep." when referring to her 
deposition. 
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1 During her tenure, Ms. Muenchow has received mixed reviews from her 

2 colleagues and managers. In 2011, Ms. Muenchow's manager expressed "complete 

3 confidence" in her, adding that "for her level, [Ms. Muenchow] has very broad scope and 

4 is great at seeing the big picture." (Microsoft Docs. at MSFT282.) Others on the team 

5 "look[ ed] to [Ms. Muenchow] as a leader" because she was "not afraid to make decisions 

6 and drive accountability for" her tasks. (I d. at MSFT281.) However, her manager 

7 reported that Ms. Muenchow "can have very strong convictions and ... [was] assertive in 

8 articulating them"; thus, "when her stress levels are extremely high, [her] frustration can 

9 lead to less productive discussions." (Id.) Her manager additionally described Ms. 

10 Muenchow as a "pit bull," meaning that Ms. Muenchow is "strong and tenacious, but 

11 sometimes dangerous." (Parris Decl. ~ 13, Ex. 11 ("Muenchow Interr.") at 6 (internal 

12 quotation marks omitted) (quoting Microsoft Docs. at MSFT272).) Ms. Muenchow 

13 received a performance rating of 4 in 2011. (Muenchow Dep. at 169:19.) 

14 In 2012, Ms. Muenchow's manager recounted that Ms. Muenchow "served an 

15 instn1mental role in the success of' her projects, calling her "a key figure" on the.team. 

16 (Pls. Docs. at P865.) Another manager characterized Ms. Muenchow as "a very valuable 

17 resource." (Id.) Ms. Muenchow received "100% positive" feedback from her peers. (Id. 

18 at P872.) Managers identified her areas of growth to be "[a]ttention to detail" and 

19 "ensuring that conflicts [do not] escalate unnecessarily." (Id. at P871.) However, her 

20 manager emphasized that those areas reflected particular improvements, clarifying that 

21 Ms. Muenchow "has a good ability to focus on details in general" and that she is "a 

22 II 
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1 generally collaborative person." (I d.) Ms. Muenchow's manager gave her a performance 

2 rating of3. (Muenchow Dep. at 170:20-22.) 

3 In 2013, Ms. Muenchow's manager described her as "[g]oal-oriented" and "[a]ble 

4 to rally folks_around a common goal." (Microsoft Docs. at MSFT324.) However, Ms. 

5 Muenchow's "[c]ommunication style can be too direct at times." (Id.) For the 2013 

6 annual review cycle, Ms. Muenchow's manager characterized her as "a great team 

7 player," "self-motivated," and "great at taking the initiative to solve tactical problems." 

8 (I d. at MSFT317 .) However, sometimes Ms. Muenchow would "go[] dark with [her] 

9 status on work unknown." (I d.) And although her manager recognized that Ms. 

10 Muenchow had made "good progress" on improving her communication style, she should 

11 continue to work on not being "too direct." (Id.) Overall, her manager concluded that 

12 2013 "was a very good year." (Id.) Ms. Muenchow's manager rated her performance a 2 

13 for the year. (Id. at MSFT318.) 

14 In 2014, Ms. Moussouris again received generally positive feedback. (Pis. Docs. 

15 at P807-11.) Her manager recommended that she focus on "learning to choose [her] 

16 battles" because some colleagues regard her tenacity as "pushing too far instead of 

17 effectively compromising." (Id. at P809.) In 2015, Ms. Moussouris continued to produce 

18 "valuable results" and "delivered effectively on all of [her] goals." (Id. at P876-77.) 

19 Again, her manager emphasized the need for her to "build[] the right relationships and 

20 understanding first." (I d. at P877 .) Ms. Moussouris was an "established leader" on the 

21 team, and her manager believed that with the noted improvements, she could have "even 

22 more broad impact across teams." (Id. at P878.) 
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1 ("Piermarini Dep.") at 21:10-19, 61 :3-13. )8 In 2008, Microsoft promoted her to Level 63. 

2 (Lamy Decl. ~ 10, Ex. G ("Piermarini Charge") ~ 9 .) From 2008 to 2010, Ms. Piermarini 

3 received largely positive reviews. In 2008, her manager commented that Ms. Piermarini 

4 "demonstrated passion, commitment, and desire for challenging assignments" and 

5 possessed "an excellent mix of technical background, business acumen[,] and sales 

6 skills." (Microsoft Docs. at MSFT464.) In 2009, Ms. Piermarini had a "very successful 

7 and productive year," "establish[ ed] herself as a respected and demanded specialist," and 

8 "tackl[ ed] complex and ambiguous problems, ultimately delivering a best-in-class 

9 solution." (Id. at MSFT476.) 2010 was another "strong year," during which she earned a 

10 Gold Star Award for her work. (Id. at MSFT486.) Her manager commended her "ability 

11 to bring different groups together to partner for success." (!d.) Despite these reviews, 

12 managers consistently put Ms. Piermarini in the middle 70% of performers rather than the 

13 top 20%.9 (See, e.g., id.) One manager noted in 2009 that although she is a "[p]roven top 

14 third of the team," she needed "[m]ore opportunities ... to break into [the] top 20%." 

15 (Id. at MSFT476.) 

16 In 2010, Ms. Piermarini's manager Javier Vasquez recommended her for a 

17 promotion. (Piermarini Dep. at 29:22-23.) Around the same time, Ms. Piermarini took 

18 three months of maternity leave and returned to work in November 2010. (See id. at 

19 

20 

21 

22 

8 Plaintiffs also attach Ms. Piermarini's June 9, 2016, deposition testimony. (See Lamy 
Decl. ~ 8, Ex. E.) The court cites her testimony as "Piermarini Dep." 

9 Microsoft used a "contribution ranking" at this time to compare employees. From 2008 
to 2010, Ms. Piermarini was given a 70% contribution ranking rather than a 20% contribution 
ranking. (See Microsoft Docs. at MSFT486.) 
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v 

1 28:1-5.) Upon her return, she learned that a higher-level manager had denied her 

2 promotion because he "wanted to see what [she] could do when [she] got back from 

3 leave." (Id. at 30:17-19.) Instead, a male colleague received the promotion. (Id. at 

4 217:18-218:7.) Ms. Piermarini continued to excel the next year, which she characterized 

5 as "her best year ever at Microsoft and in [her] professional career." (Microsoft Docs. at 

6 MSFT505.) Her manager agreed, giving her the highest performance rating of 1 and 

7 commenting that Ms. Piermarini "performed extremely well," "grew significantly," and 

8 "drove others around her to improve their performance." (Id.) Following this review, 

9 Microsoft promoted Ms. Piermarini to Level 64. (!d. at MSFT23269-70.) 

10 In 2014, Ms. Piermarini inquired about a promotion to Level65, and her 

11 second-level manager-the supervisor of her direct manager-informed her that Ms. 

12 Piermarini "was on [the] list;'' which Ms. Piermarini understood to mean she would be 

13 recommended for a promotion soon. (Piermarini Dep. at 88:18-89:9.) Around the same 

14 ·· time, David Walker became her direct manager. (See id. at 57:3-14.) In November 2014, 

15 Ms. Piermarini asked Mr. Walker when he would recommend her for a promotion. (!d. at 

16 94:15-96:5.) Mr. Walker replied that he did not believe she was ready and that she had to 

17 take on a "big project." (Id. at 96:3-9.) Ms. Piermarini offered to spearhead a large 

18 project on which the team was working, and they agreed that she would draft a proposal 

19 containing her initial thoughts. (Id. at 96:21-97:10.) 

20 After working on her proposal, Ms. Piermarini informed Mr. Walker twice that 

21 she was ready to proceed. (Id. at 133:17-134:4.) Both times, Mr. Walker failed to take 

22 any next steps. (Id. at 134:1-4.) Ms. Piermarini did not hear more about the project until 
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1 · she learned that Mr. Walker had assigned the project to another -male colleague, 

2 - (Id. at 166:1-167:6.) Mr.- told Ms. Piermarini that he did not know why 

3 Mr. Walker assigned him the project-Mr. was under the impression that Ms. 

4 Piermarini would lead the project. (Jd. at 166:21-167:6.) Microsoft promoted Mr. 

5 to Level65 the next year; Ms. Piermarini remained at a Level64. (Lee Decl. ~~ 6, 26.) 

6 Ms. Piermarini's tension with Mr. Walker escalated in 2015. In February 2015, 

7 Ms. Piermarini had to care for her sick children at home and received work emails- from 

8 Mr. Walker that she found "harassing." (Pls. Docs. at P5949.) Ms. Piermarini 

9 approached him in March 2015 about the situation, and Mr. Walker allegedly replied she 

10 "cannot be doing childcare during working hours." (Id.) Mr. Walker later denied making 

11 this comment. (I d. at P5948.) Although male colleagues often balanced child care 

12 responsibilities with work (Piermarini Dep. at 140:8-16, 143:8-20), Mr. Walker had not 

13 criticized them (id. at 143:22-23). Mr. Walker also accused Ms. Piermarini of getting 

14 "emotional ... [one] minute into the conversation." (Pis. Docs. at P5949.) Ms. 

15 Piermarini complained about this behavior to Mr. Walker's manager, who conducted a 

16 meeting with both of them in March of2015. (Piermarini Dep. at 149:14-6.) Ms. 

17 Piermarini expressed that Mr. Walker treated her differently. (Id. at 150:13-23.) Mr. 

18 Walker became "very defensive and agitated." (Jd. at 150:9.) Ms. Piermarini 

19 communicated that she 'just want[ed] to ... do [her] job ... and not feel like [she has] a 

20 target on [her] back." (Id. at 152:5-9.) 

21 Two weeks later, Ms. Piermarini filed an official complaint about Mr. Walker with 

22 Microsoft's Employment Relations and Investigation Team ("BRIT"), which investigates 
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1 any alleged violations of Microsoft's Anti-Harassment/Anti-Discrimination policy. (Id. 

2 at 153:19-20, 159:17-160:25.) Ms. Piermarini reported that she felt Mr. Walker had been 

3 treating her differently because she was a woman, citing his assignment of the project she 

4 sought to a male colleague; transfer of her accounts to male counterparts; and his 

5 comments regarding her chi1dcare obligations. (I d. at 159: 17-160:25.) 

6 Ms. Piermarini received negative feedback on her next annual review in 2015. 

7 (See Microsoft Docs. at MSFT595-96, MSFT11031-32.) For instance, her manager 

8 commented that she did not have the necessary technical expertise and was unwilling to 

9 work with others-comments that she had not previously received. (Piermarini Dep. at 

10 228:10-18.) Her manager further commented on needing "[m]ore timely notification" 

11 from Ms. Piermarini when taking time off and also observed "unnecessary conflict with 

12 some members of the ... team[] that could have been improved with better 

13 communication." (Id. at MSFT11031-32.) A peer commented that she "does not appear 

14 to have the level of commitment required to taclde difficult, complex problems." (I d. at 

15 MSFT596.) Another remarked that she needed a "more happy/better attitude." (Id.) Ms. 

16 Piermarini believes Mr. Walker solicited those negative comments. (Piermarini Dep. at 

17 229:13-17, 230:4-14.) She subsequently informed HR of Mr. Walker's retaliation and 

18 requested that the negative review be changed. (Id. at 232:2-20.) Mr. Walker eventually 

19 changed the wording of his review so that it did not read as negatively. (Id. at 233:2-13.) 

20 In 2016, Noah Sandidge became Ms. Piermarini's manager. (Lamy Decl. ~ 11, 

21 Ex. H ("2d Piermarini Charge") 'if 26.) Ms. Sandidge had previously attended Ms. 

22 Piermarini's deposition for this case. (Id.) Ms. Sandidge subsequently expanded Ms. 
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1 to Level 64 in. after only a year as a Solutions Specialist. (Piermarini 

2 Interr. at 15.) Microsoft then promoted Mr. to Level 65 after only three years of 

3 experience as a Solutions Specialist. (I d.) 

4 Plaintiffs additionally identify several unnamed comparators who earned more 

5 than Ms. Piermarini. For example, in 2014, employee 482291-a Level63 Solution 

6 Specialist working out of Ms. Piermarini's office-earned $17,850.00 more than Ms. 

7 Piermarini-a Level 64 employee who had worked at Microsoft for twice as long. 

8 ( Gilgenbach Dec I. Tbl. 1.) The following year, employee 3 82192-another Level 64 

9 Solution Specialist from Ms. Piermarini' s office with one less year of experience-

10 earned $138,479.00 more than Ms. Piermarini. (Id.) 

11 Having summarized the relevant facts, the court now addresses the motion for 

12 summary judgment. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

III. ANALYSIS 

Plaintiffs not only oppose Microsoft's motion for summary judgment but also seek 

to strike portions of Microsoft's reply. (See Resp.; Surreply.) The court addresses 

Plaintiffs' surreply before turning to the merits of Microsoft's motion.10 

I I 

10 Plaintiffs recently appealed the court's denial of class certification. (See Not. (Dkt. 
# 509).) But "an appeal of a:n interlocutory order does not ordinarily deprive the district court of 
jurisdiction except with regard to the matters that are the subject of the appeal.'' Britton v. Co-op 
Banking Grp., 916 F.2d 1405, 1412 (9th Cir. 1990). The court does not find that the issues 
presented in the motion for summary judgment are "inextricably bound up" with the class 
certification order. See Paige v. State of Cal., 102 F.3d 1035, 1039 (9th Cir. 1996). 
Furthermore, "[a ]n appeal does not stay proceedings in the district court unless the district judge 
or the court of appeals so orders." Fed. R. Civ. P. 23(£). There has been no such order. (See 
Dkt.) Thus, despite Plaintiffs' appeal, the court finds it appropriate to resolve Microsoft's 
motion for summary judgment. 
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1 A. Plaintiffs' Surreply 

2 Plaintiffs request that the court strike footnote 11 from Microsoft's reply brief .. 

3 (Surreply at 3.) Footnote 11 responds to Plaintiffs' critique ofERlT investigations in two 

4 ways: (1) Plaintiffs rely on "a non-representative sample ofERIT outcomes that does not 

5 account for all Microsoft employees, any harassment claims, or any years outside the 

6 class period"; and (2) a Microsoft internal email, reproduced as a blog posting, that states 

7 "about half of all harassment complaints were founded and half of those resulted in 

8 termination of the offender's employment." (Reply (Dkt. # 450) at 12 n.ll.) 

9 Plaintiffs take issue with both responses. First, they claim that in discovery, 

10 Microsoft repeatedly refused to tum over the entire universe ofERlT complaints and thus 

11 cannot now criticize Plaintiffs for relying on a smaller set of complaints. (Surreply at 

12 1-2; see also Salahi Decl. (Dkt. # 85) ~ 4, Ex. A at 11-12 (requesting all complaints made 

13 by employees); id. ~ 5, Ex. Bat 32-33 (refusing to produce documents "beyond the 

14 relevant time period" or "related to employees not similarly situated to Plaintiffs").) 

15 Second, Plaintiffs contend that a press release is not subject to judicial notice, and thus, 

16 the court should not consider the statistic stated in the blog post. (Surreply at 3.) 

17 The court will not strike the footnote. The court is aware of the materials 

18 Microsoft has refused to produce. (See 8/3/16 Order (Dkt. # 101) at 1.) Thus, the court 

19 may evaluate the persuasiveness of Microsoft's argument regarding Plaintiffs' reliance on 

20 a smaller sample of complaints in the context of what Microsoft withheld. Peer Music, 

21 III, Ltd. v. Live Universe, Inc.-the case Plaintiffs rely upon (Surreply at 2)-involved a 

22 sanction on the defendants that prevented them from relying on evidence they had 
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1 previously withheld. No. CV 09-6160-GW (PLAx), 2011 WL 672585, at *9 (C.D. Cal. 

2 Jan. 26, 2011). There was no such sanction here and thus no reason to strike the footnote 

3 on this ground. 

4 Similarly, the court recognizes that although it may take judicial notice of press 

5 releases, it may do so only to "indicate what was in the public realm at the time, not 

6 whether the contents of those articles were in fact true." Gerritsen v. Warner Bros. 

7 Entmt't Inc., 112 F. Supp. 3d 1011, 1029 (C.D. Cal. 2015) (internal quotation marks 

8 omitted) (quoting Von Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 

9 960 (9th Cir. 2010)). Thus, the court considers the statistic from Microsoft's blog post 

10 with that limitation in mind but finds no need to strike the statement. 

11 B. Microsoft's Motion for Summary Judgment 

12 Having determined what materials are properly before the court, the court now 

13 addresses Microsoft's motion for summary judgment. Microsoft raises the following 

14 arguments: (1) Plaintiffs' claims are procedurally barred; (2) Plaintiffs fail to establish a 

15 prima facie case for their disparate treatment claims, and even if they could, Microsoft 

16 has a legitimate, nondiscriminatory reason for its employment actions that is not 

17 pretextual; (3) Plaintiffs fail to establish their disparate impact claims; ( 4) Ms. 

18 Moussouris fails to establish she was constn1ctively discharged; ( 5) Ms. Moussouris and 

19 Ms. Piermarini's retaliations claims are not supported by the evidence; and (6) Plaintiffs 

20 are not entitled to punitive damages. (See generally MSJ.) The court reviews the 

21 applicable legal standard and then addresses each of Microsoft's arguments in turn. 

22 II 
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1 1. Summary Judgment Standard 

2 Summary judgment is appropriate if the evidence, viewed in the light most 

3 favorable to the nonmoving party, demonstrates "that there is no genuine dispute as to 

4 any material fact and the movant is entitled to judgment as a matter of law." Fed. R. Civ. 

5 P. 56(a); see Celotex Corp. v. Catrett, 477 U.S. 317,322 (1986); Galen v. Cty. of L.A., 

6 477 F.3d 652, 658 (9th Cir. 2007). The moving party bears the initial burden of showing 

7 there is no genuine issue of material fact and that it is entitled to prevail as a matter of 

8 law. Celotex, 477 U.S. at 323. If that burden is met, the nonmoving party "must make a 

9 showing sufficient to establish a genuine dispute of material fact regarding the existence 

10 of the essential elements" ofher case. Galen, 477 F.3d at 658. 

11 The purpose of summary judgment is to pierce the pleadings and to assess the 

12 evidence to determine whether there is a genuine need for trial. Matsushita Elec. Indus. 

13 Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). In resolving a summary judgment 

14 motion, the court credits the evidence of the opposing party, Anderson v. Liberty Lobby, 

15 Inc., 477 U.S. 242, 255 (1985), and draws all reasonable inferences that may be drawn 

16 from the facts placed before the court in the opposing party's favor, Matsushita, 475 U.S. 

17 at 587. However, the court may not weigh evidence or make credibility determinations 

18 because those are 'jury functions, not those of a judge." Anderson, 477 U.S. at 255. 

19 The Ninth Circuit Court of Appeals sets a high standard for granting summary 

20 judgment in employment discrimination cases. Schnidrig v. Columbia Mach., Inc., 80 

21 F.3d 1406, 1410 (9th Cir. 1996). "[V]ery little evidence" is needed "to survive summary 

22 judgment in a discrimination case, because the ultimate question is one that can only be 
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1 resolved through a searching inquiry-one that is most appropriately conducted by the 

2 fact-finder, upon a full record." Id.; see also Wallis v. J.R. Simplot Co., 26 F.3d 885, 889 

3 (9th Cir. 1994) ("The requisite degree of proof necessary to establish a prima facie case 

4 for Title VII ... on summary judgment is minimal and does not even need to rise to the 

5 level of a preponderance of the evidence."). 

6 2. Procedural Bars 

7 Microsoft begins by clarifying that Plaintiffs' Title VII claims are limited to events 

8 that occurred after July 18, 2013, and that their WLAD claims are limited to events that 

9 occurred after September 16, 2012. (MSJ at 9.) Plaintiffs "do not dispute that the 

10 liability period for Title VII commences on July 18, 2013[,] and for the WLAD on 

11 September 16, 2012." (Resp. at 12.) Indeed, the court has already so ruled in its previous 

12 order on Microsoft's second motion to dismiss. (10/14/16 Order at 12-18.) Thus, the 

13 court reiterates its earlier ruling on the applicable limitations periods. 

14 To the extent that Microsoft seeks to prohibit Plaintiffs from referring to any event 

15 that occurred outside the limitations period, the court disagrees. (See Resp. at 12.) An 

16 employee may use "prior acts as background evidence in support of a timely claim." 

17 Nat'! R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 113 (2002). Thus, even though a 

18 legal action for earlier discriminatory acts may be time-barred, those actions may still be 

19 "relevant as background and may be considered by the trier of fact in assessing the 

20 defendant's liability." Lyons v. England, 307 F.3d 1092, 1111 (9th Cir. 2002). At the 

21 initial stage of an employment discrimination case, "appropriate background evidence 

22 will be evidence, either direct or circumstantial, that, when combined with evidence of 
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1 the employer's present conduct, 'give[ s] rise to an inference of unlawful discrimination.'" 

2 Id. (quoting Tex. Dep 't ofCmty. Affairs v. Burdine, 450 U.S. 248,253 (1981)). Because 

3 Microsoft does not challenge any specific evidence that occurred before the limitations 

4 period (see MSJ at 9), 11 the court has no occasion to determine whether it would 

5 constitute "appropriate background evidence," see Lyons, 307 F.3d at 1111. 

6 Microsoft next argues that Ms. Piermarini failed to exhaust her administrative 

7 remedies because she did not file a charge with the Equal Employment Opportunity 

8 Commission ("EEOC") before joining the suit. (MSJ at 9-1 0; Reply at 11-12.) Plaintiffs 

9 respond that Ms. Piermarini may "piggyback" on Ms. Moussouris' s EEOC charge and is 

10 thus excused from filing her own complaint. The court agrees with Plaintiffs. 

11 Generally, individuals bringing a Title VII suit are required to exhaust their 

12 administrative remedies by filing a timely charge of discrimination with the EEOC. See 

13 Sosa v. Hiraoka, 920 F.2d 1451, 1456 (9th Cir. 1990); E.E.O.C. v. Fry's Elecs., Inc., 770 

14 F. Supp. 2d 1168, 1170 (W.D. Wash. 2011). However, courts recognize an exception to 

15 this requirement: "[I]n a multiple-plaintiff, non-class action suit, if one plaintiff has filed 

16 a timely EEOC complaint as to that plaintiffs individual claim, then co-plaintiffs with 

17 individual claims arising out of similar discriminatory treatment in the same time frame 

18 need not have satisfied the filing requirement." Foster v. Ruhrpumpen, Inc., 365 F.3d 

19 1191, 1197 (lOth Cir. 2004); see Fry's, 770 F. Supp. 2d at 700. In other words, under the 

20 II 

21 

22 
11 Microsoft alleges that Ms. Moussouris's retaliation claim is time-barred. (MSJ at 23.) 

The cou~ addresses that argument when it turns to the retaliation claims. See infra§ III.B.6. 
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1 single filing rule, "so long as one [charging] plaintiff timely files an administrative 

2 complaint ... similarly-situated [noncharging] plaintiffs may 'piggyback' on that 

3 complaint, thereby satisfying the exhaustion requirement." Harris v. Cty. of Orange, 682 

4 F.3d 1126, 1136 (9th Cir. 2012). For the single filing rule to apply, the noncharging 

5 plaintiffs claims must be "nearly identical" to the charging plaintiffs claims, Fry's, 770 

6 F. Supp. 2d at 1172, which means that the claims "arose out of the same circumstances 

7 and occurred within the same general time frame," Foster, 365 F.3d at 1199; see also 

8 Horton v. Jackson Cty. Bd. OfCty. Comm 'rs, 343 F.3d 897, 899 (7th Cir. 2003) 

9 (requiring that the unexhausted claim arise from the same unlawful conduct). 

10 InE.E.O.C. v. Trans Ocean Seafoods, Inc., No. C15-1563RAJ, 2016 WL 

11 10591398 (W.D. Wash. Jan. 28, 2016), the court considered whether two noncharging 

12 plaintiffs could rely on three charging plaintiffs' EEOC complaint in a sexual harassment 

13 employment case. !d. at *2. The plaintiffs worked in different positions and suffered 

14 harassment at different times at the hands of different people. See id. at * 1. 

15 Nevertheless, the court found the noncharging plaintiffs' claims to be "nearly identical." 

16 Id. at *2. One noncharging plaintiff experienced sexually harassing conduct as the 

17 charging plaintiffs did. Id. And although the other noncharging plaintiff was not 

18 sexually harassed, he was "subject.to the same retaliatory conduct" after complaining 

19 about the offensive conduct; thus, his retaliation claims "essentially mirror[ ed]" those of 

20 the charging plaintiffs. !d. That similarity alone triggered the single filing rule. See id. 

21 As in Trans Ocean Seafoods, Ms. Piermarini's claims "essentially mirror" those of 

22 Ms. Moussouris, the charging plaintiff. See id. Both were female technical employees 

ORDER-26 



Case 2:15-cv-01483-JLR   Document 510 *SEALED*    Filed 07/11/18   Page 27 of 50Case 2:15-cv-01483-JLR   Document 512   Filed 07/23/18   Page 27 of 50

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

who claimed that as a result of Microsoft's Calibration Process and performance rating 

system, they received lower ratings that translated to lower compensation. (Compare 

Moussouris Charge~~ 4-7, with SAC~~ 91-92, Microsoft Docs. at MSFT595-96, 

MSFT11031-32.) Both sought promotions that weredenied because they were on 

maternity leave and denied additional responsibilities that could have led to a promotion. 

(Compare Moussouris Charge~~ 12-18, Moussouris Dep. at 176:4-16, with SAC 

~~ 91-92, Piermarini Dep. at 29:22-30:19, 133:17-134:4, 166:1-167:6.) And lastly, both 

claim Microsoft retaliated against them after they filed formal complaints regarding 

gender discrimination. (Compare Moussouris Charge~~ 19-20, with SAC~~ 120-23, 

Piermarini Dep. at 229:13-17, 230:4-14.) Thus, the court concludes that the single filing 

rule allows Ms. Piermarini to piggyback on Ms. Moussouris's EEOC charge.12 See Trans 

Ocean Seafoods, 2016 WL 10591398, at *1-2. 

The case law that Microsoft cites only highlight why the single filing rule applies 

here. In E. E. 0. C. v. Fry's Electronics, Inc., the noncharging plaintiff alleged a hostile 

work environment claim, whereas the charging plaintiff brought a retaliation claim. 770 

F. Supp. 2d at 1173. Because the noncharging plaintiff sought to raise a distinct claim, 

II 

12 Some courts apply narrower tests to determine whether the single filing rule applies. 
See Foster, 365 F.3d at 1197-98. For l.nstance, some courts consider whether the administrative 
claim gave notice that the discrimination is class-wide; others look at whether the administrative 
charge alleges that the charging plaintiff purports to represent similarly situated individuals. Id. 
Ms. Moussouris' s EEOC complaint does both. She includes "class claims" that gave Microsoft 
notice that she challenges its practices "against female technical employees ... at Microsoft 
work locations throughout the country." (Moussouris Charge 'If 21.) She also alleges that she 
brings the complaint on behalf of "other similarly situated female employees" who have been 
harmed by Microsoft's practices. (Jd. 'If 1.) Thus, under any test, the single filing rule excuses 
Ms. Piermarini from exhausting ad1ninistrative remedies. 
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1 the court concluded that the single filing rule did not excuse her failure to exhaust 

2 administrative remedies. Id. at 1174. Similarly, in Ng v. Potter, No. C09-0192TSZ, 2009 

3 WL 3836045 (W.D. Wash. Nov. 12, 2009), the court declined to apply the single filing 

4 rule to allow a hostile environment claim when the EEOC charge involved only disparate 

5 treatment claims. I d. at *2-6. Here, in contrast, Ms. Piermarini and Ms. Moussouris 

6 bring identical claims of disparate treatment, disparate impact, and retaliation. (See SAC 

7 ~~ 90-123.) Thus, Microsoft's cited precedent provides no support for prohibiting Ms. 

8 Piermarini from piggybacking on Ms. Moussouris' s EEOC charge. 

9 Ms. Piermarini has since filed her own EEOC complaint. (See Resp. at 14; Lamy 

10 Decl. ~~ 10-11, Exs. G-H.) Microsoft argues that because Ms. Piermarini has now filed 

11 her own EEOC complaint, she cannot invoke the single filing rule. (See Reply at 11 

12 (citing Gitlitz v. Compagnie Nationale Air France, 129 F.3d 554, 558 (11th Cir. 1997)).) 

13 But, at the time of the complaint, Ms. Piermarini had not filed an EEOC charge and thus 

14 could benefit from the single filing rule. Moreover, the case law is more nuanced than 

15 Microsoft represents. In Gitlitz, the plaintiff invoking the single filing rule had 

16 completed the EEOC complaint process but failed to file suit within the 90-day 

17 limitations period. 129 F.3d at 558. Because the plaintiff had "receive[d] a right-to-sue 

18 letter," the court concluded that he could not skirt the 90-day statute of limitations laid 

19 out in that letter. Id. Here, Microsoft acknowledges that Ms. Piermarini's charge 

20 remains pending, and thus the limitations period has not even begun, let alone run. 

21 (Reply at 11.) Thus, Ms. Piermarini is not, as the plaintiff in Gitlitz was, attempting to 

22 revive an untimely claim. See 129 F.3d at 558. 
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1 Because the single filing rule permits Ms. Piermarini to rely on Ms. Moussouris's 

2 EEOC charge, Ms. Piermarini is not required to exhaust her administrative remedies. 

3 Ms. Moussouris' s EEOC complaint put Microsoft on notice of the claims at issue, thus 

4 negating the need for Ms. Piermarini's additional filing. See Foster, 365 F.3d at 1197. 

5 Accordingly, the court denies Microsoft's motion for summary judgment on this ground. 

6 3. Disparate Treatment Claims 

7 Title VII prohibits employers from taking adverse employment action against "any 

8 individual ... because of such individual's race, color, religion, sex, or national origin." 

9 42 U.S.C. § 2000e-2(a). Disparate treatment occurs when "an employer has treated a 

10 particular person less favorably than others because of a protected trait." Ricci v. 

11 DeStefano, 557 U.S. 557, 577 (2009). A plaintiff can establish a prima facie case of 

12 intentional discrimination by showing that (1) they belong to a protected class; (2) they 

13 were qualified for their positions; (3) they suffered an adverse employment action; and 

14 ( 4) other similarly situated employees were treated more favorably. Godson v. Hunt 

15 Wesson, Inc., 150 F.3d 1217, 1220 (9th Cir. 1998) (citing McDonnell Douglas Corp. v. 

16 Green, 411 U.S. 792, 802 (1973)). The burden of demonstrating a prima facie case is 

17 "not onerous." Burdine, 450 U.S. at 255. Once a plaintiff establishes a prima facie case, 

18 the burden shifts to the employer to articulate "some legitimate, nondiscriminatory 

19 reason" for its adverse employment actions. McDonnell, 411 U.S. at 802. If the 

20 employer articulates a legitimate, nondiscriminatory reason, the burden shifts back to the 

21 plaintiff to show that the proffered reason is a pretext for discrimination. !d. at 804. 

22 II 
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1 Microsoft argues both that Plaintiffs cannot establish a prima facie case and that 

2 they cannot show Microsoft's legitimate, nondiscriminatory reasons were pretextual. 

3 (MSJ at 11-19.) The court disagrees with both arguments. 

4 a. Prima Facie Case 

5 Microsoft first argues that none of the Plaintiffs suffered an adverse employment 

6 action. (See MSJ at 11-1 7.) But ample evidence in the record allows a jury to fmd 

7 otherwise. In the context of a disparate treatment claim, an adverse employment action is 

8 one that "materially affect[ s] the compensation, terms, conditions, or privileges of ... 

9 employment." Chuang v. Univ. of Cal. Davis, Bd. OfTrs., 225 F.3d 1115, 1126 (9th Cir. 

10 2000). Here, each Plaintiff indicates that she was denied at least one promotion over the 

11 course of her employment. Ms. Moussouris sought a promotion to Level65 in both 2012 

12 and 2013 (Moussouris Interr. at 12, 24; Moussouris Dep. at 280:8-12); Ms. Muenchow 

13 sought a promotion to Level63 in both 2014 and 2015 (Muenchow Dep. at 60:8-61 :24); 

14 and Ms. Piermarini sought a promotion to Level 65 in 2014 (Piermarini Dep. at 

15 88:18-89:9). Microsoft denied all of those promotions. Standing alone, the promotion 

16 denials, which undoubtedly affected compensation and terms of employment, qualify as 

17 adverse employment actions. See McGinest v. GTE Serv. Corp., 360 F.3d 1103, 1122 

18 (9th Cir. 2004) ("Failure to promote is a common manifestation of disparate treatment."). 

19 Microsoft suggests that the denied promotions are not adverse employment actions 

20 because Plaintiffs' expert Hemy Farber's aggregate statistical model shows that Plaintiffs 

21 were "not expected to be promoted" at those times. (See MSJ at 11, 16.) In other words, 

22 Microsoft purports that because Dr. Farber's model did not predict a promotion, the 
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1 failures to promote are not adverse actions. (See id.) There are two problems with this 

2 argument. First, Microsoft offers no case law interpreting adverse actions in this way-

3 that is, predicating whether an action is adverse on the predictions of a statistical model. 

4 (See generally MSJ at 11, 16.) Second, the court is not convinced that it is appropriate to 

5 apply an aggregate regression model-which analyzes the group as a whole-to predict 

6 an individual's outcome. (See Resp. at 18 n.25.) 

7 Moreover, Plaintiffs produce evidence of negative performance reviews. 

8 Undeserved performance ratings may constitute adverse employment decisions where 

9 such ratings lead to negative consequences. See McMillan v. Abbott Labs., Inc., 

10 No. C10-1708RAJ, 2013 WL 1003136, at *6 (W.D. Wash. Mar. 13, 2013). Each 

11 plaintiff introduces not only evidence of negative performance ratings but also how those 

12 ratings are linked to salary increases, bonuses, stock awards, and promotions. Ms. 

13 Moussouris's rating in 2013 was bumped down from a 1 to a 2 (Moussouris Interr. at 24); 

14 Ms. Muenchow repeatedly received comments that her communication style was "too 

15 direct" and never received the highest performance rating13 (see Microsoft Docs. at 

16 MSFT318, MSFT324); and Ms. Piermarini was ranked in the middle 70% of her peer 

17 group rather than the top 20% and received negative feedback in 2015 and 2016 (id. at 

18 

19 

20 

21 

22 

13 Microsoft's reliance on Ms. Muenchow's self-evaluations are unavailing. Microsoft is 
correct that an employee's self-ratings may bolster evidence of poor performance. See Wei! v. 
Citizens Telecom Servs. Co., LLC, No. C15-0835JLR, 2016 WL 5851868, at *7 (W.D. Wash. 
Oct. 6, 2016). Although the record contains some self-evaluations where Ms. Muenchow 
acknowledged her areas of growth, it also contains evidence that Ms. Muenchow believed she 
deserved higher ratings than she received. For instance, in some years, Ms. Muenchow gave 
herself a higher rating than her manager did. (See, e.g., Microsoft Docs. at MSFT3 63.) Thus, 
there remains a genuine dispute of material fact whether Ms. Muenchow's self-evaluations 
corroborate "poor performance." (See MSJ at 14-15.) 

ORDER- 31 



Case 2:15-cv-01483-JLR   Document 510 *SEALED*    Filed 07/11/18   Page 32 of 50Case 2:15-cv-01483-JLR   Document 512   Filed 07/23/18   Page 32 of 50



Case 2:15-cv-01483-JLR   Document 510 *SEALED*    Filed 07/11/18   Page 33 of 50Case 2:15-cv-01483-JLR   Document 512   Filed 07/23/18   Page 33 of 50



Case 2:15-cv-01483-JLR   Document 510 *SEALED*    Filed 07/11/18   Page 34 of 50Case 2:15-cv-01483-JLR   Document 512   Filed 07/23/18   Page 34 of 50

1 promoted above Ms. Piennarini despite having less tenure at Microsoft. (Piermarini 

2 Interr. at 15; Lee Decl. ,-r 25.) The parties disagree on Mr. promotion history at 

3 Microsoft, presenting a genuine dispute of material fact for a jury to resolve. 

4 On top of the identified comparators, Plaintiffs also proffer evidence of unnamed 

5 male employees who share the same Profession and Discipline, similar age and tenure at 

6 Microsoft, and the same peer group as Plaintiffs. (Gilgenbach Decl. ,-r 2.) After 

7 controlling for these factors, the data revealed 286 comparable men receiving greater 

8 compensation or faster promotion. than Ms. Moussouris, ,_24 comparable men for Ms. 

9 Muenchow, and 4 comparable men for Ms. Piermarini. (Id. ,-r,-r 3-5.) Some of these 

10 comparators received the same performance ratings Plaintiffs did, had the same job title, 

11 and even worked in the same office. (See id. Tbl. 1-2.) The data concerning unnamed 

12 male comparators further reinforces the court's conclusion that Plaintiffs have provided 

13 sufficient evidence to establish a triable issue of fact on the question of similarly situated 

14 individuals. 

15 Microsoft may be correct that other differences ultimately render the comparators 

16 not similarly situated in all material respects, but given the evidence Plaintiffs have put 

1 7 forth-all of which must be believed-there is a question of fact for the jury, and not the 

I 

18 court, to determine. See Anderson, 477 U.S. at 255. Plaintiffs have met their "minimal" 

19 burden at this stage to withstand summary judgment. See Wallis, 26 F.3d at 889. 

20 b. Legitimate, Nondiscriminatory Reason and Pretext 

21 "Once a prima facie case is established ... summary judgment for the defendant 

22 will ordinarily not be appropriate on any ground relating to the merits because the crux of 
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1 a Title VII dispute is the 'elusive factual question of intentional discrimination."' Lowe 

2 v. City of Monrovia, 775 F.2d 998, 1008 (9th Cir. 1985), amended, 784 F.2d 1407 (1986) 

3 (internal emphasis removed) (quoting Burdine, 450 U.S. at 255 n.8). Nonetheless, 

4 Microsoft maintains that even if Plaintiffs could establish a prima facie case, undisputed 

5 evidence establishes that Microsoft had legitimate, nondiscriminatory reasons for its 

6 actions. (MSJ at 17-18.) Specifically, for Ms. Moussouris, Microsoft argues that her 

7 problems working with others, as evidenced in her reviews, provide "ample evidence of 

8 legitimate nondiscriminatory reasons" for the denial of her promotion and poor reviews. 

9 (Id.) For Ms. Muenchow, Microsoft relies on her need to improve "communication, 

10 coordination, and teamwork skills." (I d. at 18.) And lastly, for Ms. Piermarini, 

11 Microsoft points to areas of improvement, such as her product knowledge and 

12 communication with other sales teams, that were discussed in her performance reviews. 

13 (Id. (citing Microsoft Docs. at MSFT11019, MSFT11031-32).) 

14 To demonstrate a legitimate, nondiscriminatory reason, "'the defendant must 

15 clearly set forth, through the introduction of admissible evidence,' reasons for its 

16 employment decision which, if believed by the trier of fact, would support a finding that 

17 the employment action was not a result ofunlawful discrimination." Noyes v. Kelly 

18 Servs., 488 F.3d 1163, 1169 (9th Cir. 2007) (quoting Burdine, 450 U.S. at 255). The 

19 court notes that for some of the Plaintiffs, Microsoft articulates reasons that occurred at 

20 different times than the challenged actions. For example, the only performance reviews 

21 Microsoft identifies for Ms. Piermarini occurred in 2015 (see Microsoft Docs. at 

22 MSFT11019,,MSFT11031-32), but Ms. Piermarini also challenges Microsoft's failure to 
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1 promote her in 2014 (see Piermarini Dep. at 88:18-89:9, 94:15-96:5). Similarly, the 

2 majority of Ms. Muenchow's self-evaluations that Microsoft relies on pertain to her 

3 performance from 2003 to 2010, and not 2014 and 2015-when she argues she should 

4 have been promoted. (See MSJ at 5-6 (citing Microsoft Docs. at MSFT367 (2003), 373 

5 (2004), 387 (2005), 336-37 (2006); Pis. Docs. at P862 (2007), P85 (2008), P804 (2009), 

6 P798 (2010)).) 

7 But even assuming that Microsoft has satisfied its burden of producing legitimate, 

8 nondiscriminatory reasons, there is sufficient evidence in the record to raise a genuine 

9 dispute of material fact regarding whether those reasons are pretextual. Plaintiffs may 

10 establish pretext through either direct or indirect evidence. See Burdine, 450 U.S. at 256. 

11 When the evidence is direct, courts "require very little evidence to survive summary 

12 judgment." Lam v. Univ. ofHaw.,40 F.3d 1551, 1564 (9th Cir. 1994) (internal quotation 

13 marks omitted) (quoting Sischo-Nownejad v. Merced Cmty. Col!. Dist., 934 F.2d 1104, 

14 1111 (9th Cir. 1991)). 

15 Comments that reflect "stereotypical images of men and women" are direct 

16 evidence of sex discrimination. Lindahl v. Air France, 930 F.2d 1434, 1439 (9th Cir. 

17 1991); see also Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) ("[W]e are 

18 beyond the day when an employer could evaluate employees by assuming or insisting 

19 that they matched the stereotype associated with their group."); Maxwell v. Virtual Educ. 

20 Software, Inc., No. C09-0173RMP, 2010 WL 3120025, at *8 (E.D. Wash. Aug. 6, 2010) 

21 ("Gender stereotyping is direct evidence of sex discrimination."). In Lindahl v. Air 

22 France, comments that female candidates were "nervous" and "emotional" qualified as 
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1 evidence that the employment decision was made on the basis of gender stereotypes. 930 

2 F.2d at 1439. These comments suggested that the proffered justifications for the 

3 challenged actions were pretextual, and thus the court denied summary judgment. !d. 

4 Here, Plaintiffs present similar evidence to suggest that the negative comments on 

5 their performance reviews were themselves sexist. Ms. Moussouris's performance rating 

6 · in 2013 was downgraded because managers found her ''too aggressive." (Moussouris 

7 Interr. at 24); see Hopkins, 490 U.S. at 250 ("[A]n employer who acts on the basis of a 

8 belief that a woman cannot be aggressive, or that she must not be, has acted on the basis 

9 of gender.") Microsoft faults Ms. Muenchow's performance for similar reasons-that 

10 she was "too direct" in her communication. (See, e.g., Microsoft Docs. at MSFT 324.) 

11 Plaintiffs testify that men acting the same way were not given the same feedback. (See, 

12 e.g., Moussouris Dep. at 259:17-23; Muenchow Dep. at 164:18-21 (stating that she has 

13 never witnessed male colleagues criticized for being "too direct").) Ms. Piermarini's 

14 manager faulted her in 2015 for child care responsibilities. and deemed her subsequent 

15 reaction as too "emotional" (Pls. Docs. at P5948-49), critiques that were not made 

16 towards her male colleagues (Piermarini Dep. at 140:8-16, 143:8-23). Plaintiffs further 

17 identify male colleagues who were given poor feedback on the "how" of their work but, 

18 instead of being critiqued, were subsequently promoted. (See Moussouris Dep. at 

19 140:18-23, 141:4-18.) 

20 Additionally, the performance reviews Microsoft relies on contain largely positive 

21 comments, raising doubts as to whether the identified areas for growth justify the adverse 

22 actions. For example, although Ms. Moussouris's manager recognized that she can 
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1 improve "when working in the more challenging team situations," he explicitly cabined 

2 that critique by noting that it "should not outweigh [her] overall contribution." (Id. at 

3 MSFT160.) Elsewhere in the review, Ms. Moussouris is described as "an effective 

4 collabo.rator," who is "successful in engaging business groups on unpopular ideas" and 

5 possesses "diplomatic abilities in bringing technical, political, and competitive elements 

6 together." (Id. at MSFT158-59.) Similarly, Ms. Muenchow's manager labeled her "an 

7 established leader" on the team and qualified her areas of improvement as ways to "have 

8 even more broad impact." (Pls. Docs. at P878.) Ms. Piermarini received consistently 

9 positive comments up until the 2015 review-on which Microsoft solely relies-which 

10 was after she had complained about her manager's behavior. 14 (See Microsoft Docs. at 

11 MSFT595-96, MSFT11031-32.) 

12 The court concludes that Plaintiffs' evidence of discriminatory motive is sufficient 

13 to raise a genuine dispute of fact. Plaintiffs produce gendered statements and other facts 

14 that could call into question Microsoft's proffered reasons for the adverse actions. A 

15 reasonable jury could find, from the facts described above, that those stated reasons are 

16 mere pretext for a discriminatory motive. Accordingly, the court denies summary 

17 judgment on Plaintiffs' disparate treatment claims. 

18 

19 

20 

21 

22 

II 

14 Microsoft contends that Plaintiffs' "subjective personal judgments" of their own 
performance are not sufficient to overcome summary judgment. (Reply at 5-6.) But Plaintiffs 
provide more than just their own opinions: They provide positive performance reviews and other 
objective evidence of managers giving feedback rooted in gender stereotypes. (See, e.g., Pls. 
Docs. at P5948-49.) Thus, the evidence here is distinguishable from that in Griffin v. Boeing 
Co., No. C13-0038RAJ, 2015 WL 13333180 (W.D. Wash. June 25, 2015), where the plaintiff 
based her argument "entirely on her subjective opinion of her own competence as compared to 
her coworkers." See id. at *4. 
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4. Disparate Impact Claims 

Disparate impact claims challenge "a facially neutral policy or practice that causes 

a disparate impact on a protected group, even if the employer has no intent to 

discriminate." Williams v. Boeing Co., 225 F.R.D. 626, 634 (W.D. Wash. 2005). To 

establish a prima facie case, a plaintiff must: ( 1) show a significant disparate impact on a 

protected class; (2) identify the specific employment practices at issue; and (3) show a 

causal relationship between the challenged practices and the disparate impact. Hemmings 

v. Tidyman 's Inc., 285 F.3d 1174, 1190 (9th Cir. 2002). If a plaintiff establishes a prima 

facie case, the burden shifts to the employer to show that its challenged practices are 

consistent with a business need and that there was no less discriminatory alternative. 

Ellis v. Costco Wholesale Corp., 285 F:R.D. 492, 505 (N.D. Cal. 2012). 

Microsoft contends that Plaintiffs' disparate impact claims should be dismissed 

because Plaintiffs fail to show any causal connection between the employment practice 

they challenge-the Calibration Process-and the alleged disparate impact. 15 (MSJ at 

21-22.) Specifically, Microsoft emphasizes that neither of Plaintiffs' experts explicitly 

addresses causation. (I d. at 22.) But, as Microsoft concedes, an expert does not need to 

expressly opine on causation to allow such an inference. (See Reply at 9 n.9); see also 

Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 307-08 (1977) ("Where gross 

statistical disparities can be shown, they alone may ... constitute prima facie proof of a 

I I 

15 Microsoft also repeats its argument that the Plaintiffs have not suffered an adverse 
action. (MSJ at 21.) The court rejects this argument for the same reasons it did so in the 
disparate treatment context. See supra § III.B.3.a. 
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1 pattern or practice of discrimination."). Instead, statistical analysis that reveals a 

2 "sufficiently substantial" disparity raises an inference of causation. Paige v. California, 

3 291 ,F.3d 1141, 1145 (9th Cir. 2002). When anecdotal evidence corroborates the 

4 statistical analysis, the combined evidence is especially "potent." Coral Constr. Co. v. 

5 King Cty., 941 F.2d 910, 919 (9th Cir. 1991). 

6 Plaintiffs have produced both statistical and anecdotal evidence. Plaintiffs' expert 

7 Dr. Farber found that after controlling for various factors, women in the Engineering and 

8 liT Operations Professions are paid approximately 2.8% less than men-a disparity that 

9 is statistically significant at a level of 21.7 standard deviations. 16 (Farber Rep. ,-r 56.) 

10 Indeed, even after controlling for factors Microsoft contends Dr. Farber should have 

11 accounted for, Microsoft's expert Ali Saad still found a statistically significant gender 

12 gap in pay at 14.66 standard deviations. (See Saad Rep. (Dkt. ## 354-1 (sealed), 386 

13 (redacted)) at 114.)17 Dr. Farber also found a disparity for women in the Solution Sales 

14 Discipline of the Sales Profession: After controlling for year, age, tenure, city and state, 

15 performance ratings, Discipline, Standard Title, and Career Stage, women in the Sales 

16 Profession are paid approximately 1.5% less than men. (Farber Supp. Rebuttal (Dkt. 

17 ## 458-1 (sealed), 459-1 (redacted)) ,-r,-r 5-7, Tbl. 1-2.) 

18 // 

19 

20 

21 

22 

16 For reference, a standard deviation of 1.96 indicates that the observed difference would 
have occurred by chance less than 5 percent of the time. (Farber Rep. (Dkt. ## 332 (sealed), 384 
(redacted))~ 41.) 

17 Dr. Saad does not label the tables embedded in the body of his report. (See generally 
Saad Rep.) Thus, when referring to these tables, the court cites the page number located on the 
bottom right-hand comer of the report. 
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Plaintiffs additionally introduce statistical evidence regarding the gender gap in 

promotions. Dr. Farber found that women were 2.1% less likely to be promoted from one 

Stock Level to the next-again, a statistically significant disparity. (Farber Rep. ,-r 71.) 

In total, he found that from 20 11 to 2015, Microsoft denied female technical employees 

at Levels 60 to 64 518 promotions that should have been expected, a shortfall that is 

statistically significant. 18 (!d. ,-r,-r 77, 82, Tbl. 7E.) 

Plaintiffs also submit various anecdotal evidence, gathered from Plaintiffs' 

experiences and other female employees' accounts, regarding the Calibration Process. 

Many report having their performance ratings downgraded due to gendered comments. 

(See Moussouris Interr. at 24 (recounting a performance rating downgrade during a 

calibration meeting because her communication style was "too aggressive"); Dove Decl. 

(Dkt. # 23 9) ,-r 5 (describing how she received zero rewards because of the Calibration 

Process).) Others observed managers downplaying female employees' contributions 

during the Calibration Process, va1u~ng male employees' projects "more highly" even 

when "the technical difficulty and value to the company [were] greater for the women's 

projects." (Sowinska Decl. (Dkt. # 245) ,-r 5.) Still others corroborate the double standard 

Microsoft allegedly held, observing that "men [were] praised for exhibiting strong 

opinions and being assertive, while women are admonished for the same behavior." 

(Warren Decl. (Dkt. # 248) ,-r 7.) 

II 

18 Microsoft repeats its previous arguments regarding the reliability of Plaintiffs' 
statistical evidence. (MSJ at 21.) The court has already rejected those arguments and 
incorporates that reasoning here. (See 4/25/18 Order at 16-23.) 
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1 And lastly, Plaintiffs offer expert testimony on the aspects of the Calibration 

2 Process that may be to blame. Dr. Anne Marie Ryan, a professor of organizational 

3 psychology, observed a lack of "sufficient standardization" in the Calibration Process, 

4 which "undermines the reliability and validity" of personnel decisions. (Ryan Rep. (Dkt. 

5 ## 231 (sealed), 379 (redacted))~ 13.) In other vvords, Microsoft does not provide 

6 managers sufficient guidance on how to make pay and promotion decisions. (See id. 

7 ~~ 18-19.) Taken together with the statistically significant disparities and anecdotal 

8 evidence regarding the subjective Calibration Process, the court finds that Plaintiffs 

9 provide sufficient evidence for a reasonable trier of fact to infer causation. 

10 Microsoft's contention that Plaintiffs do not identify a specific employment 

11 practice is unavailing. In so arguing, Microsoft conflates the establishment of a specific 

12 employment policy for individual plaintiffs and that for a class action. The case law 

13 Microsoft cites concern class certification-that is, when plaintiffs have sufficiently 

14 identified a specific employment practice "supplying a common question sufficient to 

15 certify a class." See Dukes v. Wal-Mart Stores, Inc., 964 F. Supp. 2d 1115, 1126-27 

16 (N.D. Cal. 2013); (Reply at 8-9). The court has concluded that the Calibration Process is 

17 not sufficient for commonality purposes. (See 6/25/18 Order at 30-61.) That conclusion, 

18 however, has limited bearing on Plaintiffs' individual disparate impact claims. Indeed, 

19 courts explicitly recognize unlimited discretion as a potential basis of Title VII liability. 19 

20 See Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 355 (2011). 

21 

22 
19 Microsoft also challenges Plaintiffs' disparate impact claims under state law, arguing 

that Washington does not recognize disparate impact claims predicated on discretion. (MSJ at 
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1 Because a reasonable juror could infer causation based on the presented evidence, 

2 the court denies summary judgment on Plaintiffs' disparate impact claims. 

3 5. Constructive Discharge 

4 Microsoft seeks summary judgment on Ms. Moussouris's assertion that she was 

5 "forced" to resign-and thus constructively discharged-in May 2014.20 (MSJ at 20; 

6 Reply at 7-8.) Constructive discharge occurs when, looking at the totality of the 

7 circumstances, "a reasonable person in [the employee's] position would have felt that 

8 [s]he was forced to quit because of intolerable and discriminatory working conditions." 

9 Satterwhite v. Smith, 744 F.2d 1380, 1381 (9th Cir. 1984). For instance, courts have 

1 0 found constructive discharge when the plaintiff was "subjected to incidents of differential 

11 treatment over a period of months or years." Watson v. Nationwide Ins. Co., 823 F .2d 

12 // 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

21.) But Washington does not entirely foreclose disparate impact claims that involve discretion; 
instead, the plaintiff need only show that the challenged employment practice "includes objective 
features." Shannon v. Pay 'N Save Corp., 709 P.2d 799, 806-07 (Wash. 1985), abrogated on 
other grounds by Louisiana-Pac. Corp. v. Asarco Inc., 934 P .2d 685 (Wash. 1997) ("[A] plaintiff 
is not precluded from proving a case of disparate impact simply because a portion of an 
employee evaluation process involves subjective judgments."). Plaintiffs have shown objective 
features of the Calibration Process, such as the grouping of employees by Stock Levels and the 
forced comparison of employees to each other. (See Microsoft Docs. at MSFT2276, 
MSFT2283.) Furthermore, at least one of Microsoft's promotion criteria-available budget-is 
objective. (See id. at MSFT2235.) Although these features did not sufficiently constrain 
discretion for commonality purposes, they are sufficient under state law to allow a disparate 
impact claim to proceed. See Shannon, 709 P .2d at 806-07. 

20 Microsoft labels constructive discharge as a "claim" (see MSJ at 20), but Ms. 
Moussouris does not bring a constructive discharge cause of action (see SAC). Aptly so, 
because constn1ctive discharge is not a standalone claim like disparate impact or disparate 
treatment. More accurately, constructive discharge is another way to establish an adverse 
employment action. See Winters v. City ojl(ent, No. C09-0476TSZ, 2010 WL 2595250, at *9 
(W.D. Wash. June 22, 2010) (discussing how constn1etive discharge can satisfy the third element 
of the disparate treatment prima facie case). 
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1 360, 361 (9th Cir. 1987). Although the Ninth Circuit "set[s] the bar high" for a showing 

2 of constructive discharge, Poland v. Chertoff, 494 F.3d 1174, 1185 (9th Cir. 2007), the 

3 determination of whether conditions were "so intolerable and discriminatory ... is 

4 normally a factual question left to the trier of fact," Watson, 823 F.2d at 361. 

5 Here, Ms. Moussouris submits sufficient evidence upon which a jury could find a 

6 continuous pattern of discriminatory treatment. For example, starting in January 2014, 

7 Ms. Moussouris claimed that her manager required her to provide extra documentation 

8 for menial tasks that had already been approved. (Moussouris Dep. at 174:21-178:14.) 

9 Moreover, he began taking away her responsibilities and transferring them to a 

10 lower-leveled male colleague. (Id. at 176:4-16.) Evidence reveals that in the evaluation 

11 process, an employee's performance rating-and subsequently her salary increases, stock 

12 awards, and bonuses-depends on what projects or work she has completed in the 

13 previous fiscal year. (See Microsoft Docs. at MSFT88; Ritchie Dep. at 231:20-25, 

14 325:6-10.) Even after Ms. Moussouris complained to HR about the situation, her 

15 manager continued to "scop[e] [her] out of[her] role." (Microsoft Docs. at 

16 MSFT16284.) A reasonable jury could find, on this record, that after facing two lost 

17 promotions and performance rating downgrades due to gendered reviews and receiving 

18 no relief from her HR complaints, Ms. Moussouris was constructively discharged. See 

19 Zamora v. Sacramento Rendering Co., No. Civ. S-05-00789 DFL KJM, 2007 WL 

20 137239, at *5 (B.D. Cal. Jan: 17, 2007) (finding an adequate factual basis to proceed to 

21 trial where evidence showed that the employer failed to prevent further misconduct and 

22 would have required the plaintiff to accept a position with less responsibility). 
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Microsoft contends that because Ms. Moussouris remained in her position and did 

not immediately quit, she could not have been constructively discharged. (MSJ at 20.) 

Continuing to work in intolerable conditions is, as Microsoft purports, "not the action[] of 

someone who finds his working conditions so intolerable that he felt compelled to 

resign." Poland, 494 F.3d at 1185. But an employee vvho "quits without giving [her] 

employer a reasonable chance to work out a problem has not been constructively 

discharged." Id. at 1186. And giving Microsoft that chance is precisely what Ms. 

Moussouris attempted to do in her last months: filing a formal HR complaint in the 

hopes that the problem would be "work[ ed] out." See id.; (see Moussouris Dep. at 

203:11-12, 205:1-23.) After filing the complaint and seeing that the situation had not 

improved, Ms. Moussouris did not stay so long-about two months-as to defeat her 

constructive discharge claim as a matter oflaw.21 See McKenzie v. San Joaquin Valley 

Col!., Inc., No. EDCV 16-00769 JGB (DTBx), 2017 WL 2129685, at *9 (C.D. Cal. May 

15, 2017) (continuing to work for more than a year indicated no intolerability); Poland, 

494 F.3d at 1185 (continuing to vvork for eight months indicated no intolerability). 

Accordingly, the court denies Microsoft's motion for summary judgment as to 

constructive discharge. 

I I 

21 Nor do Ms. Moussouris's "positive perfonnance reviews" or her "considerable pay" 
affect constn1ctive discharge. (See Reply at 7.) "[T]he fact that that [a] plaintiff was able to 
competently perform his job and meet expectations does not prevent him from asserting that his 
working conditions were intolerable." Juell v. Forest Pharm., Inc., 456 F. Supp. 2d 1141, 1152 
(E.D. Cal. 2006). In Juell, the fact that the plaintiff received "above-average performance 
reviews" and that he "was paid a six-figure salary" did not alter the court's conclusion that a 
genuine dispute of material fact existed over the constructive discharge issue. I d. The court 
reaches the same conclusion here. 
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1 6. Retaliation Claims 

2 Microsoft next challenges Ms. Moussouris and Ms. Piermarini's retaliation claims. 

3 Under Title VII, a plaintiff may establish a prima facie case of retaliation by showing that 

4 (1) she engaged in protected activity; (2) the employer subjected her to an adverse 

5 employment decision; and (3) there was a causal link between the protected activity and 

6 the employer's action. Passantino v. Johnson & Johnson Consumer Prods., Inc., 212 

7 F.3d 493, 506 (9th Cir. 2000). As to Ms. Moussouris, Microsoft argues that her 

8 retaliation claim based upon her 2008 complaint is time-barred. (MSJ at 23.) As to Ms. 

9 Piermarini, Microsoft argues that she cannot show she suffered an adverse employment 

10 action or that the adverse action was linked to the protected activity. (!d.) The court 

11 disagrees with both arguments. 

12 First, Ms. Moussouris's retaliation claim survives summary judgment. In addition 

13 to her 2008 complaint, Ms. Moussouris made a formal HR complaint in 2014, and that 

14 protected activity anchors a timely retaliation claim.22 (See SAC~~ 71-72; Resp. at 22 

15 n.7.) Because Ms. Moussouris's 2008 complaint is not the basis of her retaliation 

16 claim, 23 the court denies summary judgment on Ms. Moussouris' s retaliation claim. 

17 

18 

19 

20 

21 

22 

22 For the first time in its reply, Microsoft argues that Plaintiffs fail to sufficiently allege a 
claim of retaliation based on events occurring in 2014. (See Reply at 10-11.) The court "need 
not consider arguments raised forthe first time in a reply brief," Zamani v. Carnes, 491 F.3d 
990, 997 (9th Cir. 2007), because doing so essentially prevents the nonmoving party from 
responding, see Cascade Yarns, Inc. v. Knitting Fever, Inc., No. C10-0861RSM, 2014 WL 
11881033, at *3 (W.D. Wash. Apr. 14, 2014). Thus, the court does not reach Microsoft's 
argument regarding Ms. Moussouris's 2014 complaint. 

23 Because the 2008 complaint is not the basis, the court also does not reach Microsoft's 
contention that Ms. Moussouris cannot show her bonus was adjusted downwards because of her 
2008 complaint. (See MSJ at 23.) 
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1 Second, Ms. Piermarini's retaliation claim also survives summary judgment. 

2 Microsoft's contention that Ms. Piermarini did not suffer an adverse employment action 

3 after her April 2015 complaint belies the record. After the complaint, she received-for 

4 the first time-negative feedback on her next annual review and negative peer comments 

5 that may have been solicited by the manager she complained about. (See Microsoft Docs. 

6 at MSFT595-96, MSFT11031-32; Piermarini Dep. at 229:13-17, 230:4-14.) These 

7 negative reviews affected her salary increase and bonuses. (See 2d Piennarini Charge 

8 -;I 29.) Moreover, after Ms. Piermarini's participation in this suit, her manager began 

9 expanding her workload to the extent that at least one other manager believed that 

10 Microsoft was "trying to set [her] up for failure." (Id. -;I~ 27-28.) 

11 Ms. Piermarini has also submitted enough evidence on causation. "[C]ausation 

12 may be established based on the timing of the relevant actions." Passantino, 212 F.3d at 

13 507. Specifically, "when adverse employment decisions are taken within a reasonable 

14 period of time after complaints ... retaliatory intent may be inferred." !d. Such evidence 

15 "based on timing can be sufficient to let the issue to go to the jury." Id. In Coszalter v. 

16 City of Salem, 320 F .3d 968 (9th Cir. 2003), the court held that three to eight months was 

17 "easily within a time range that can support an inference of retaliation." !d. at 977. Here, 

18 the adverse employment actions occurred at the next annual review, about five months 

19 after Ms. Piermarini's complaint. (See Piermarini Dep. at 228:10-18; Microsoft Docs. at 

20 MSFT11031-32.) Even less time occurred between Ms. Piermarini's deposition and the 

21 subsequent increase in her workload. (2d Piermarini Charge~~ 26-28.) This temporal 

22 proximity is sufficient to permit a reasonable juror to infer causation. 
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1 7. Punitive Damages 

2 Lastly, Microsoft seeks summary judgment on Plaintiffs' request for punitive 

3 damages. (MSJ at 24; Reply at 12.) Microsoft flrst argues that punitive damages are not 

4 available under the WLAD. (MSJ at 24.) Washington courts "refuse[] to characterize 

5 punitive damages as actual damages" available under the WLAD. Blaney v. Int'l Ass 'n of 

6 Machinists & Aerospace Workers, Dist. No. 160, 87 P.3d 757, 763 (Wash. 2004); see 

7 RCW 49.60.030(2). Plaintiffs do not contend otherwise. (See Resp.) Thus, the court 

8 grants summary judgment on Plaintiffs' request for punitive damages under state law. 

9 However, punitive damages are available under federal law. Pursuant to Title VII, 

10 punitive damages are available only when the employer acts with "malice" or "reckless 

11 indifference" to the plaintiffs federally protected rights. Kolstad v. Am. Dental Ass 'n, 

12 527 U.S. 526, 535 (1999). This inquiry is a subjective one concerning the employer's 

13 motive or intent. ld. at 536. An employer acts with "reckless indifference" when it 

14 "discriminate[s] in the face of a perceived risk that its actions will violate federal law." 

15 I d. In other words, an employer may be subject to punitive damages when it has 

16 "knowledge that it may be acting in violation of federal law," even if it has no 

17 "awareness that it is engaging in discrimination." Id. at 535. 

18 In Passantino v. Johnson & Johnson Consumer Products, Inc., the Ninth Circuit 

19 observed that punitive damages are not available "when the employer ... reasonably 

20 believes [its] conduct is lawful." 212 F.3d at 515. However, sufficient evidence existed 

21 for a jury to conclude that the employer "could not have reasonably believed that its 

22 conduct was lawful." Id. at 516. For instance, evidence suggested that the employer 
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2 MSFT65726-29 .) From this evidence, a jury could conclude that Microsoft engaged in a 

3 pattern of discriminatory action over years that resulted in gender disparities, and that 

4 Microsoft knew of the problem but did not address it. See Passantino, 212 F.3d at 

5 515-16. In short, a jury could conclude that Microsoft "could not have reasonably 

6 believed that its conduct was lawfu1."24 See id. at 516. Accordingly, the court denies 

7 summary judgment on the issue of punitive damages under Title VII. 

8 IV. CONCLUSION 

9 For the foregoing reasons, the court GRANTS in part and DENIES in part 

10 Microsoft's motion for summary judgment (Dkt. ## 403 (sealed), 489 (redacted)). 

11 Specifically, the court GRANTS judgment to Microsoft on Plaintiffs request for punitive 

12 damages under the WLAD. The court DENIES the remainder of the motion. 

13 The court DIRECTS the Clerk to provisionally file this order under seal and 

14 ORDERS the parties to meet and confer regarding the need for redaction. The court 

15 further ORDERS the parties to jointly file a statement within ten (10) days of the date of 

16 this order to indicate any need for redaction. 
~ 

17 Dated this Jl day of July, 2018. 

18 

19 

20 

21 

22 

JAMES L. ROBART 
United Sta es District Judge 

24 Microsoft counters with evidence of its good faith efforts, including its 
anti -discrimination policy, its budget for diversity and inclusion initiatives, and its BRIT team. 
(MSJ at 24; Reply at 12.) But the court may not weigh Microsoft's evidence against Plaintiffs'. 
See Anderson, 477 U.S. at 255. Thus, there remains a genuine dispute of material fact. 
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