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MOTION OF THE NATIONAL ASSOCIATION OF CRIMINAL DEFENSE 
LAWYERS AND THE ALABAMA CRIMINAL DEFENSE LAWYERS 
ASSOCIATION FOR LEAVE TO FILE AMICUS CURIAE BRIEF

In accordance with Ala. R. App. P. 29, the National

Association of Criminal Defense Lawyers and the Alabama

Criminal Defense Lawyers Association move the Court for leave

to file an amicus curiae brief in support of Cross-Appellee

Daniel Wright, limited to the issue of the trial court’s

action directing the Alabama Comptroller to resume statewide

payments of office overhead expenses and to pay all withheld

overhead payments to lawyers who represent clients determined

to be indigent.  A description of the interests of the amicus

curiae follows.

The National Association of Criminal Defense Lawyers

(“NACDL”) is a non-profit corporation with a subscribed

membership of more than 13,000 national members including

private practitioners, public defenders, military defense

counsel and law professors, and an additional 35,000 state,

local and international affiliate members.  The American Bar

Association recognizes NACDL as one of its affiliate

organizations and awards it full representation in its House

of Delegates.

The NACDL was founded in 1958 to promote study and
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research in the field of criminal law; to disseminate and

advance knowledge of the law in the area of criminal practice;

and to encourage the integrity, independence and expertise of

defense lawyers in criminal cases.  Among the NACDL’s

objectives are ensuring justice and due process for persons

accused of crime, promoting the proper and fair administration

of criminal justice and preserving, protecting and defending

both the adversary system and the United States Constitution.

The NACDL’s interest in this case is two-fold.  First,

NACDL participated as amicus curiae in May v. State, 672 So.2d

1307 (Ala. Crim. App. 1993), the decision which held that

counsel’s office overhead was a component of expenses incurred

in representing accused indigents and believes in the

soundness of that decision.  Second, NACDL maintains, as does

its state affiliate and fellow amicus curiae, that the

unilateral cessation of the payment of office overhead

expenses was not supported by law.

The Alabama Criminal Defense Lawyers Association

(“ACDLA”) is a non-profit organization of nearly 600 lawyers

who actively engage in the representation of those accused of

violating criminal laws.  Since 1981 the ACDLA, an affiliate

organization of the NACDL, has served an important role in
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advocating for improvements in the criminal justice system in

Alabama and has had members participate on a variety of

committees, task forces and commissions which, over time, have

been charged with the responsibility of examining various

aspects of the criminal justice system.  A large majority of

the ACDLA’s members represent indigent clients in criminal

cases in the district, circuit and juvenile courts, as well as

in appeals and in post conviction proceedings.  The action of

the Comptroller in suspending the payment of approved office

overhead expenses for the representation of indigent

defendants has directly impacted a large portion of ACDLA

members who are private lawyers functioning as counsel for

indigent counsel under direct court appointment.  The ACDLA

also participated as amicus curiae in May v. State.

The disposition of this appeal has substantial

implications for NACDL members within Alabama and for the

membership of ACDLA.  The outcome will affect the criminal

justice system in Alabama, a system in which NACDL and ACDLA

members have a keen interest, and will have a direct impact

upon the economic interests of many Alabama criminal defense

lawyers.

As provided by Ala. R. App. P. 29, the NACDL and ACDLA
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herewith conditionally file their brief as amicus curiae.
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STATEMENT REGARDING ORAL ARGUMENT

Amicus curiae, the NACDL and the ACDLA, believe that the

case presents an issue of overarching importance to the fair

and effective administration of justice in Alabama.  Amicus

curiae believe that oral argument will crystalize the

important issues at stake and allow for the thorough probing

of the legal positions presented to the Court.  Since amicus

curiae believe that oral argument will martially aid the Court

in its disposition of the present case, oral argument is

requested.  
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SUMMARY OF THE ARGUMENT

Either judicial estoppel or collateral estoppel  prevents

the Comptroller from failing to pay approved office overhead

expenses. Although the Comptroller pursued a position in this

litigation that was consistent with a position taken in 2002

litigation, the position taken in the earlier litigation was

abandoned when he declined to appeal the  adverse ruling in

the Circuit Court of Covington County.  The inconsistency is

further illustrated by the Comptroller’s agreement to continue

to pay attorneys in Covington County for approved office

overhead expenses in indigent defense cases, notwithstanding

his refusal to pay attorneys for approved office overhead

expenses in any other judicial circuit.  

In taking the inconsistent positions, the Comptroller

seeks to impose a determent that is unfair upon the cross-

appellee since that position, if adopted, would prevent Mr.

Wright (and other attorneys outside of Covington County) from

being reimbursed for approved office overhead expenses.  If

the Court determines that judicial estoppel is inapplicable,

collateral estoppel applies to bar the Comptroller from taking

a position different from that established by the litigation

in the Circuit Court of Covington County.  Collateral estoppel
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requires that the party claiming the benefit of a prior

judgment be one who would have been adversely affected by a

contrary decision in the earlier case and that the party

against whom collateral estoppel is sought to be applied

either was an actual party in the earlier case, was in privity

with the party, or is a successor to the rights of a party in

the earlier case.  Both elements are shown in the instant case

since Mr. Wright would have been prejudiced by an adverse

ruling in the Circuit Court of Covington County and the party

against whom collateral estoppel is sought to be applied, the

Comptroller, was an actual party in the earlier litigation.

The Attorney General opinion which gave rise to this

litigation interpreted the exact statute in a contrary manner

to an Attorney General opinion issued in 2001.  Both opinions

construed Ala. Code § 15-12-21(d)(1975) and reached opposite

conclusions concerning whether the phrase “expenses reasonably

incurred” included approved office overhead expenses.  The

current Attorney General is disingenuous in relying upon

minor, technical differences in the statute which was amended

in 2000.  There have been judicial interpretations of the

statute that are at odds with the current interpretation by

the Attorney General and the changed language upon which the
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Attorney General relied did not address the core meaning of

the statute. 

Although the legislature cannot amend the statute by

resolution, the resolution is helpful, particularly where

there is not legislative history.  The resolution passed in

Act 2002-129 provides a valuable perspective for the Court to

consider. 

Consistency is a vital underpinning in the law.  If

Attorney General’s opinions are subjected to the sifting sands

of the moment, there can be no consistency.  In addition,

state officials who rely upon the Attorney General for

guidance and the general public who rely upon state officials

should be able to rely upon an opinion of the Attorney General

without fear that an identical statute will be interpreted

differently.  
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ARGUMENT

I. EITHER JUDICIAL ESTOPPEL OR COLLATERAL ESTOPPEL BARS
ALABAMA’S COMPTROLLER FROM FAILING TO PAY APPROVED OFFICE
OVERHEAD EXPENSES TO LAWYERS APPOINTED TO REPRESENT
INDIGENT CLIENTS.

The legal landscape of indigent defense substantially

changed in 1993 with the decision in May v. State, 672 So. 2d

1307 (Ala. Crim. App. 1993).  The May court analyzed then-

existing Ala. Code § 15-12-21 (d)(1975), which, after setting

hourly rates and maximum fees to be paid for indigent defense

stated, “[C]ounsel shall also be entitled to be reimbursed for

any expenses reasonably incurred in such defense to be

approved in advance by the trial court.”  May v. State, 672

So. 2d at 1308.  The Court of Criminal Appeals recognized the

validity of overhead payments by holding “that office overhead

expenses are by law encompassed in the term ‘expenses

reasonably incurred’ as that term is used in §15-12-21(d).”

Id. The Court of Criminal Appeals’ decision in May was

undisturbed when this Court quashed writs of certiorari in Ex

parte State, 672 So. 2d 1310 (Ala. 1995) and Ex parte May, 672

So. 2d 1310 (Ala. 1995).

The Court explicitly approved of the Court of Criminal

Appeals’ rationale in Ex parte Smith, 698 So. 2d 219 (Ala.

1997).  In that case this Court unmistakably stated, “we agree



1     These memoranda are attached respectively as Exhibits
B and C to the brief of amicus curiae Covington County Bar
Association in this proceeding and, for the convenience of
the Court, are attached hereto as Exhibits A and B.
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with the Court of Criminal Appeals’ holding in May that §15-

12-21 authorizes payments to a court-appointed attorney for

overhead expenses reasonably incurred in defense of an

indigent defendant.”  Ex parte Smith, 698 So. 2d at 224.  For

years, there was no change in the payment scheme for private

counsel who were court-appointed to represent indigent

clients.  

In 1999, Ala. Code § 15-12-21(d) was amended.  In

addition to increasing hourly rates and maximum fee payments,

the sentence applicable to reimbursement for expenses was

altered ever so slightly to read, “counsel shall also be

entitled to be reimbursed for any expenses reasonably incurred

in the defense of his or her client, to be approved in

advanced by the trial court.”  The Alabama Comptroller

recognized that the payment of office overhead expenses was

unaffected by the Legislature’s amendment of § 15-12-21(d) and

issued a Memorandum to that effect on August 24, 1999, as well

as a like Memorandum the following year.1  

In litigation spawned by an earlier, temporary cut-off in

the payment of office overhead expenses, the Circuit Court of



2     Again, while the order in Christensen v. Childree
was attached to the brief of amicus curiae Covington County
Bar Association, it is attached hereto as Exhibit C for the
Court’s convenience.
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Covington County entered summary judgment in an action for

declaratory judgment in Christensen v. Childree, stating, “it

is hereby ordered that partial summary judgment be entered for

Plaintiff on his request for a declaratory judgment, said

judgment being that the term ‘expenses reasonably incurred’

found in Code of Alabama, § 15-12-21(d) includes office

overhead expenses. . . .”2  The Comptroller did not seek to

appeal the order of the Circuit Court of Covington County in

Christensen. 

 On February 1, 2005, the Alabama Attorney General issued

Opinion 2005-063.  That opinion radically altered the

landscape for the compensation of those defending indigent

defendants since this Attorney General’s opinion reached a

contrary conclusion to prior, related opinions of the Attorney

General, as well established judicial precedent, that approved

office overhead expenses were not included in the phrase

“expenses reasonably incurred” in Ala. Code § 15-12-21(d).

The Comptroller’s reliance on this contradictory

interpretation provoked new litigation in the Circuit Court of

Covington County, a motion to hold the Comptroller in contempt
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for his failure to abide by the final judgment issued by that

court concerning the payment of approved office overhead

expenses.

Following the filing of the motion to hold the

Comptroller in contempt in the Circuit Court of Covington

County, the Comptroller responded and conceded the issue by

stating, “[T]he Comptroller respectfully agrees that this

Honorable Court’s Order in this matter, dated May 30, 2002,

declaring that ‘office overhead expenses’ are encompassed in

the term ‘expenses reasonably incurred’ in § 15-12-21(d), for

indigent defense fee declarations submitted by the Plaintiff

is due to be honored by the Comptroller.” Christensen v.

Childree, Circuit Court of Covington County, Case No. CV-2002-

50, Defendant Robert L. Childree’s Supplemental Response to

the Plaintiff’s Motion to Hold Defendant in Contempt, at 1. 

In addition, the Comptroller, conceding that, in light of the

2002 judgment of the Circuit Court Of Covington County, the

Comptroller agreed to “pay any pending or future properly

documented claims for ‘office overhead expenses’ in indigent

criminal matters arising in the 22nd Judicial Circuit.” Id. at



3     The Comptroller’s Supplemental Response to
Plaintiff’s Motion to Hold Defendant in Contempt filed in
the Circuit Court of Covington County in Christensen v.
Childree, Case No. CV-2002-50, is attached hereto as Exhibit
D for the Court’s convenience.

13

2.3 

Judicial estoppel is an established doctrine recognized

in Alabama, the contours of which were defined in Unum Life

Ins. Co. of America v. Wright, 897 So. 2d 1059 (Ala. 2004).

In that case, this Court relied upon New Hampshire v. Maine,

532 U.S. 742 (2001), for its holding “that for judicial

estoppel to apply (1) a party’s later position must be

‘clearly inconsistent’ with its earlier position; (2) the

party must have been successful in the prior proceeding so

that judicial acceptance of an inconsistent position in a

later proceeding would create ‘the perception that either the

first or second court was misled.’” (quoting Edwards v. Aetna

Life Ins., 690 F.2d 595, 599 (6th Cir. 1982); and (3) the party

seeking to assert an inconsistent position must ‘derive an

unfair advantage or impose an unfair detriment on the opposing

party if not estopped.’ 532 U. S. at 750-51.  No requirement

of a showing of privity or reliance appears in the foregoing

statement of factors to consider in determining the

applicability of the doctrine of judicial estoppel.’” Id.,
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quoting Ex parte First Alabama Bank, 883 So. 2d 1236, 1244-45

(Ala. 2003).  Judicial estoppel applies in the present case

to bar the Alabama Comptroller from taking the position that

seeks to excuse his failure to pay judicially approved office

overhead expenses.  

While the Comptroller has pursued a position in this

litigation that is consistent with his position in the 2002

Covington County litigation - - that office overhead expenses

are not payable as “expenses reasonably incurred” within the

meaning of Ala. Code § 15-12-21(d), that position is “clearly

inconsistent” with the Comptroller’s demonstrated position in

declining to appeal the original adverse decision of the

Circuit Court of Covington County.  The Comptroller’s

inconsistent position was again shown when he agreed to

compensate Mr. Christensen and all other attorneys in

Covington County for approved office overhead expenses,

instead of taking the risk of being found in contempt for

failure to abide by the prior judgment of that court.  In

addition, in the court below in the present case, “the

Comptroller took little issue with plaintiff’s view and

expressed a simple desire for judicial guidance.”  Wright v.

Childree, Circuit Court of Montgomery County, Alabama, Civil
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Action No. 05-1544, September 28, 2005, at 3.  In addition,

the trial court noted the clear inconsistency in the

Comptroller’s position by observing that “most curiously, [the

Comptroller] continues to this day to reimburse attorneys for

overhead expenses in the Twenty-Second Judicial Circuit even

though it stopped such reimbursements for all other Alabama

attorneys in February 2005.”  Id. at 2.  Clearly, the

Comptroller abandoned his position that approved office

overhead expenses were not payable under § 15-12-21(d) by not

appealing the Covington County judgment and implicitly

recognized that when he “took little issue” with the position

advanced by Mr. Wright in the court below.

By arguing a contrary position to that which the

Comptroller accepted as a result of the Covington County

litigation, the Comptroller apparently attempted to create the

perception that either the Circuit Court of Montgomery County

would be misled (if it adopted his current position on office

overhead expenses) or the Circuit Court of Covington County

would be misled since the Comptroller declined to appeal that

judgment and continues to reimburse Covington County lawyers

for approved overhead expenses.

The Comptroller seeks, by his inconsistent positions, to
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impose an unfair detriment on Mr. Wright (and by extension

other attorneys in the state) since that position, if adopted,

would deny Mr. Wright reimbursement for approved and incurred

office overhead expenses, currently something only provided to

attorneys practicing in Covington County.  The Comptroller’s

action clearly meets the standard for the application of

judicial estoppel as defined in Unum Life Ins. Co. of America

and the judgment of the Circuit Court of Montgomery County

should be affirmed on that basis.  However, even if the Court

finds that judicial estoppel is inapplicable, collateral

estoppel barred the Comptroller from taking a position in the

Circuit Court of Montgomery County and advancing that position

here, that is inconsistent with the binding effect of the

judgment in the litigation in which he was a party the Circuit

Court of Covington.  In order “to interpose a valid defense

of collateral estoppel . . . two elements are required: 1) The

party claiming the benefit of the prior judgement as an

estoppel against the adversarial party is one who one would

have been prejudiced by a contrary decision in the previous

case; 2) the party against whom the estoppel by judgment is

sought either was an actual party in the previous case or was

privity with, or is a successor to the rights of, an actual
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party in the previous case.”  Constantine v. U. S. Fidelity &

Guar. Co., 545 So. 2d 750, 755 - 56 (Ala. 1989).  

There is no doubt that Mr. Wright would have experienced

prejudice if the Circuit Court of Covington County had ruled

against Mr. Christensen because such an adverse ruling would

serve as precedent in the present case.  In addition, the

party against whom collateral estoppel, or estoppel by

judgment, is sought to be applied here was the actual party in

the prior case that was litigated in the Circuit Court of

Covington County.  Plainly, the Comptroller was a party in the

Covington County litigation and is bound by that judgment.

Therefore, both elements of collateral estoppel are present

here.  Accordingly, the Comptroller should be prohibited from

taking a position contrary to the position which he accepted,

or in which he acquiesced, first by his decision not to appeal

the adverse ruling of the Circuit Court of Covington County

and later by conceding the issue and seeking only “guidance”

from the Circuit Court of Montgomery County.

II. THE NEED FOR CERTAINTY AND CONSISTENCY IN THE LAW SHOULD
PREVENT THE ATTORNEY GENERAL FROM ISSUING CONTRADICTORY
ADVISORY OPINIONS THAT INTERPRET THE SAME STATUTE.

In the present case, the Comptroller posed the following

question to be answered by the Attorney General: “May an
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attorney representing an indigent defendant claim both office

overhead at a rate approved in advance by the trial court and

expenses under the ‘Uniform Guidelines for Attorney Fee

Declarations?’” Op. Atty. Gen. No. 2005-063, 2005 WL 366930,

at *1 (February 1, 2005).  While the Comptroller did not

directly pose the question about whether office overhead

expenses are a component of “expenses reasonably incurred”, as

that phrase is used in § 15-12-21(d), the Attorney General

nevertheless took the opportunity to declare that, in his

view, office overhead expenses were no longer payable.  This

opinion was not issued in a vacuum by Attorney General King.

Several years before, then-Attorney General William H. Pryor

considered the precise statutory scheme, as well as the same

relevant case law, and concluded that approved office overhead

expenses were a part of “expenses reasonably incurred” and

payable under § 15-12-21(d).

In Op. Atty. Gen. No. 2002-022, 2001 WL 1421621 (October

15, 2001), Attorney General Pryor affirmatively answered the

following question posed by a trial court: “Is an attorney

appointed to represent an indigent individual eligible to

claim office overhead expenses when he does not maintain an

office but practices out of his apartment?”  In conducting the
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analysis, the Attorney General construed Ala. Code § 15-12-

21(d)(Supp. 2000), the statute amended by the Legislature in

2002 and which was the subject of Attorney General King’s 2005

opinion.  The language in the 2000 amendment substituted “in

defense of his or her client” for the previous language

contained in § 15-12-21(d), which read “in such defense.”  The

statute upon which Attorney General Pryor’s opinion was based

is the precise statute upon which Attorney General King based

the opinion which triggered the instant case.  Despite the

interpretation of the identical statute by the two Attorneys

General, Attorney General King reached the opposite conclusion

from that reached by Attorney General Pryor less than four

years earlier.  

In the 2005 opinion, Attorney General King placed

substantial reliance for his conclusion that approved office

overhead expenses were no longer payable as “expenses

reasonably incurred” for indigent defense based on the change

from “in such defense” to “in defense of his or her client” in

the amended statute.  In doing so, the Attorney General was

plainly disingenuous since the relied-upon language did

nothing to modify the substance of the statute which had been

interpreted by the Court of Criminal Appeals in May v. State,
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672 So. 2d 1307 (Ala. Crim. App. 1993) and approved by this

court in Ex parte Smith, 698 So. 2d 219, 224 (Ala. 1997),

where the court stated, “[W]e agree with the Court of Criminal

Appeals’ holding in May that § 15-12-21 authorizes payment to

a court-appointed attorney for overhead expenses reasonably

incurred in defense of an indigent defendant.”  Whether the

overhead expenses are incurred “in such defense”, or “in

defense of his or her client”, or “in defense of an indigent

defendant”, the impact is no different.  Approved overhead

expenses are a part of a lawyer’s expenses when defending an

individual who is indigent and unable to afford counsel of his

or her choosing.  

In 2002 Alabama’s Legislature passed a resolution,

contained in Act 2002-129, declaring that its intent in

enacting Act 99-427 (the legislation amending § 15-12-21(d))

was not to eliminate approved office overhead expenses as a

part of reimbursable expenses in indigent defense.  While it

is true that “a joint resolution cannot be used to amend an

existing statute []”, Opinion of the Justices No. 265, 381 So.

2d 183, 185 (Ala. 1980), the Legislature’s action in passing

Act 2002-129 was not to amend § 15-12-21(d).  In a state where

there is a dearth of legislative history accompanying



4     Amici do not concede that statutory construction
is necessary to determine that approved office overhead
expenses are included in “expenses reasonably incurred in §
15-12-21(d).  The statute is plain on its face and several
judicial decisions have construed it in such manner. 
However, the Legislative’s resolution is a valuable tool for
the Court to consider. 
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statutory enactments, a resolution such as Act 2002-129 serves

the valuable purpose of providing the Legislature’s

perspective in the event that statutory construction is

necessary in order to interpret a statute.4

There are sound policy reasons why the Attorney General

should be prevented from issuing contradictory interpretations

of the same statute.  Consistency is an important function in

law.  If Attorney General’s opinions are subject to the

vagaries or political considerations of the moment, then there

will be little that can be said for consistency.  In addition,

there needs to be predictability so that all who are subject

to the effect of laws interpreted by the Attorney General

understand their duties and responsibilities under it.  This

is particularly true when it comes to those persons occupying

the positions capable of requesting opinions of the Attorney

General.  See Ala. Code 36-15-1(1975).  In conducting the

business of state government, state officials must not be

placed on a teeter-totter that will ascend or descend
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depending upon the attitude, outlook, or political

proclivities of a particular Attorney General, particularly

when the public relies upon those officials for the effective

conduct of state business.

Since Attorney General Pryor delivered an opinion which

construed the identical statute which Attorney General King

construed, the contradictory opinion of Attorney General King

should be given no weight.  The Court should rule in a manner

consistent with established law that approved office overhead

expenses are included in the phrase “expenses reasonably

incurred”, as it is used in Ala. Code § 15-12-21(d).

CONCLUSION

For all of the foregoing reasons, amicus curiae the NACDL

and the ACDLA urge the Court to affirm the judgment of the

court below. 

Respectfully submitted, this the 1st day of March, 2006.

_____________________________________
Stephen R. Glassroth (GLA005)
THE GLASSROTH LAW FIRM, P.C.
Post Office Box 910
Montgomery, Alabama 36101-0910
334-263-9900
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MEMORANDUM FROM THE COMPTROLLER
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EXHIBIT B

MEMORANDUM FROM THE COMPTROLLER
DATED OCTOBER 4, 2000
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EXHIBIT C

ORDER IN CHRISTENSEN V. CHILDREE, CV-2002-50
COVINGTON COUNTY CIRCUIT COURT

FILED MAY 30, 2002
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EXHIBIT D

CHRISTENSEN V. CHILDREE, CASE NO. CV-2002-50
PLAINTIFF’S MOTION TO HOLD DEFENDANT IN CONTEMPT

CIRCUIT COURT OF COVINGTON COUNTY
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