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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION 

 
 
RUSSELL, et al. 
 
Plaintiffs, 
 
v. 
 
HARRIS COUNTY, TEXAS, et al. 
 
Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Case No. 4:19-cv-00226 
(Class Action) 

The Honorable Lee H. Rosenthal 
U.S. District Judge 

 

 
PLAINTIFFS’ RESPONSE TO THE COURT’S QUESTIONS 

 
On Friday, April 3, the Court instructed all parties to respond to three questions by 9 a.m. 

on Monday, April 6. Plaintiffs’ responses are set forth below, after this general status update. 

The Sheriff is no longer processing for release from the jail anyone who was ordered 

released pursuant to County Judge Lina Hidalgo’s April 1 emergency evacuation order. Ex. A 

(Hidalgo Order). Administrative Judge Ritchie ordered the Sheriff to disregard the Hidalgo order 

and threatened to hold the Sheriff in contempt if the Sheriff continued releasing individuals 

pursuant to Judge Hidalgo’s order, i.e. those with no “violent” charge or criminal history who 

could not pay their secured bond. Ex. B (Ritchie April 3 Order).  As a result, the multi-stakeholder 

process that was underway at the time the Parties appeared before this Court on Friday, April 3, 

has been completely shut down since that hearing ended.1 

The need for relief from this Court is even more urgent than it was when Plaintiffs filed 

their motion for Temporary Restraining Order on March 27, ten days ago. The Parties continue to 

                                                           
1 In any event, only a few hundred people likely would have been released pursuant to Judge Hidalgo’s order because 
of the limitations placed by the Governor’s Executive Order, leaving many people detained in violation of their equal 
protection and due process rights and in grave danger. 
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work toward an agreed proposed order and will advise the Court prior to the hearing scheduled for 

tomorrow if the Parties are able to reach agreement. 

The Court’s Questions 
 

1. Are the usual releases proceeding, including those that factor in the risks 
of continued detention as well as of release?   

 
It is unclear what the Court means by “usual releases.” People detained in the jail pretrial 

are being released via the following procedures. 

First, the Sheriff is preparing to release people on personal bonds who fall within the 

offense categories set forth in Judge Ritchie’s April 2 First Amended General Order Bond for 

Certain Offenses. Ex. C (Ritchie April 2 General Order). In an email on April 5, the Sheriff 

explained that a list of 60 people detained in the jail who are currently charged with one of the 

listed offenses had been generated. That list of people will be reviewed by the District Attorney’s 

Office (“DAO”) to determine how many of them has a potentially disqualifying criminal history 

consistent with the Executive Order. There is no timeline for the DAO to complete its review of 

the people on that list, or for people eligible for release to be released. As reported to the Court on 

April 3, when previous lists have been generated, such as the list of those detained in the jail on 

“nonviolent” charges (which was generated in response to Judge Hidalgo’s April 1 emergency 

order), the DAO has objected to about 7 of every 8 people. If that ratio holds true, then only about 

eight (8) people would be released pursuant to Judge Ritchie’s April 2 General order. 

Second, people who are detained in the jail could seek release in their individual cases. 

However, the Governor’s Executive Order and Judge Susan Brown’s email interpreting the Order, 

Ex. D (Brown email), purport to deny judges the authority to order, and the Sheriff the authority 

to enforce, personal bonds for people arrested for, or previously convicted of, “violent” offenses, 
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a term which is not defined in the Governor’s Order.2 Thus, any member of the Plaintiff class who 

cannot afford to pay secured money bail and who the Governor has prohibited from release on a 

personal bond will be kept in jail no matter what individualized judicial proceedings are held.3 

Moreover, as explained in Plaintiffs’ complaint and in Plaintiffs’ subsequent TRO request, any 

Plaintiff class member who is not categorically barred from release by the Governor’s order, and 

who seeks release, will nevertheless be required to wait, typically, at least two to four weeks before 

they could be afforded an adversarial bail hearing under scheduling practices that have prevailed 

since Hurricane Harvey in 2017.  Ex. E (Declaration of Chief Public Defender Alex Bunin) ¶¶ 2–

7; Dkt. 32-4 ¶¶ 48–59.  Even then, the hearings are not constitutionally adequate because they do 

                                                           
2 On March 30, 2020 at 6:04 p.m., Judge Susan Brown, the regional presiding administrative judge and formerly a 
Harris County Criminal District Court Judge, sent an email to Judge Herb Ritchie, as well as staff attorneys who 
support the Harris County judges and other judges in her administrative district, explaining the Executive Order. She 
asked the recipients of the email to “forward [the email] to all of your judges handling criminal cases as soon as 
possible.” Ex. D. Judge Brown explained that the Executive Order prohibits release on personal bonds for people 
charged with, or previously convicted of, “violent” offenses, except in cases involving “a health or medical reason 
after a hearing with notice to the DA.” Id. The email states: 

We have been advised that the executive order suspends 17.03 and orders that no 
authority, including judges, may release a person who has a previous conviction for a crime 
involving physical violence or the threat of physical violence or is charged with a crime involving 
physical violence or the threat of physical violence on a PR bond. That said, the judge may grant a 
PR bond if the court finds on an individualized basis a health or medical reason after a hearing with 
notice to the DA. This would preclude a blanket order for release which many counties use on a 
regular basis. Please be mindful that the order does not allow magistrates, j[ustices of the] p[eace][], 
county judges or anyone else to make this determination. 

Id. (emphasis in the original). 
 
3 The Attorney General filed the Executive Order in this case on Sunday, March 29. See Dkt. 39. Nevertheless, five 
days later, the Attorney General was unable to tell this Court whether that order purports to suspend the 
judicial authority of judges to issue personal bonds after individualized consideration and, if so, under what 
circumstances. The Court asked the Attorney General to clarify the intended effect of the Order on judicial officers’ 
authority to release certain categories of people on unsecured bond after arrest. 

In response to that directive, the Attorney General filed an “Advisory” on Friday afternoon, which did not 
explicitly answer the most important question posed by the Court, though it appears to confirm Plaintiffs’ and Judge 
Brown’s interpretation of the order as categorically prohibiting the release of people who cannot afford to pay secured 
money bail on the basis of their charge and/or criminal history. See Dkt. 61. The first paragraph of the Advisory states 
that the Executive Order permits judges to conduct “individualized assessments” for all arrestees, but does not mention 
judges’ authority to release people on personal bonds after such individualized assessment. That, of course, was the 
question that needed to be clarified. The second and third paragraphs state that a judge can release “any arrestee” on 
“secured bail,” and that judges can grant “personal recognizance bonds” to any arrestee “for health or medical reasons” 
following notice to the District Attorney and opportunity for the prosecutor to be heard.  Plaintiffs would welcome 
further clarification from the Attorney General on this question. 
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not result in the findings, or consist of the safeguards, required for a valid order of pretrial 

detention. Dkt. 32-4 ¶¶ 48–59 

2. Does Judge Ritchie’s Order change what we were told during the telephone 
hearing earlier today, April 3, 2020, about individualized judicial 
determinations on release conditions, including the timeline for decisions 
by those judicial officers who have authority to set bond conditions and 
order release on financial or nonfinancial conditions?    

 
Judge Ritchie’s April 3 order changes most of what the Court was told on Friday. After 

Judge Ritchie’s threat to hold the Sheriff in contempt if he continued to release medically 

vulnerable and nonviolent detainees, the Sheriff stopped all releases pursuant to the County 

Judge’s order and pursuant to the multi-stakeholder process the Court heard about in detail.  That 

process is now shut down on threat of contempt. 

However, nothing about Judge Ritchie’s April 3 Order changes the undisputed facts in the 

record: for years, it has taken two to four weeks for a person to have an opportunity for an 

adversarial bail hearing before a district judge. See Ex. E ¶¶ 2–7; Dkt. 32-4 ¶¶ 48–59. As a matter 

of policy, the “docket” the District Attorney described at the hearing on Friday is not typically an 

appearance at all by the detained person, let alone the type of individualized bail hearing the 

Constitution requires be provided before a person can be lawfully detained. Ex. E ¶ 2–7.4 Prior to 

the Governor’s Executive Order, some of the felony judges were issuing personal bonds in 

chambers (or from home) without individualized hearings. They did so on the basis of 

representations of counsel that their clients should qualify for release, and, more recently, on the 

basis of the Sheriff’s requests to release people who are medically vulnerable and pose no threat 

to public safety if released.  However, pursuant to local policy and practice, for people who remain 

detained after arrest, adversarial bail hearings do not occur for weeks or months—if they ever 

                                                           
4 The District Attorney’s Office now admits that “[w]hether and when the state district courts will conduct these 
individualized bail hearings is a question that the District Attorney’s Office cannot answer.” Dkt. 64 at 4. 
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occur. Ex. E ¶¶ 2–7; Dkt. 32-4 ¶¶ 48–59. In fact, publicly available dockets show that the first 

opportunity for an adversarial hearing is currently routinely being scheduled for May or June 2020, 

five to eight weeks or longer from the person’s arrest. Ex. F (Declaration of Cole Lautermilch) ¶ 

4; Ex. C ¶¶ 2, 5, 6 (Bunin Declaration). 

3. How does Judge Ritchie’s Order impact the two pending temporary 
restraining order motions? 

 
Judge Ritchie’s Order along with the other recent events in Harris County have made 

federal court relief even more urgent, and reveal that local officials are incapable of providing 

Plaintiffs with relief on a timetable that will protect their important constitutional rights and avert 

a public health disaster. The jail is still overcrowded, several days behind the exponential explosion 

in infections that large jails in Chicago and New York are now experiencing. On Rikers, prisoners 

are now being paid $6 per hour to dig their own graves.5 Plaintiffs are still detained pretrial without 

receiving constitutionally adequate bail hearings and without any finding at any point that any 

government interest is served by their ongoing pretrial detention. They are still at grave risk of 

contracting a serious illness and dying because they cannot protect themselves from contracting 

COVID-19. Because they do not have money, they are unable to do any of the things that have 

been urged by the CDC and all public health officials. There is no adequate relief available to them 

other than from this Court.6 

                                                           
5 See Hannah Uebele, Mass Graves Are Being Dug By Rikers Island Prisoner (Apr. 2, 2020), 
https://www.wgbh.org/news/national-news/2020/04/02/mass-graves-are-being-dug-by-rikers-island-prisoners.  
6 In addition to the three questions posed to all Parties, the Court asked Plaintiffs’ counsel to report on the status of 
named Plaintiff Johnnie Pierson. Mr. Pierson has been detained in the Harris County Jail since March 6, 2020. Ex. C 
(Bunin Declaration) ¶ 8. He would be released if he could pay two secured bail amounts, totaling $50,000. Id. Mr. 
Pierson was identified by the Sheriff’s Office as a person eligible for release pursuant to County Judge Hidalgo’s 
order. Id. ¶ 9. Relying on the Governor’s Executive Order, the District Attorney’s Office objected to releasing him 
because of a prior, “violent” conviction. Id. ¶ 10. As of Sunday, April 5, 2020, Mr. Pierson was still detained in the 
Harris County Jail. Court records previously showed that he had a court setting scheduled for Monday, April. 6. 
However, this weekend, the court changed the setting to May 18, 2020. Online court records also show that there has 
been no adversarial, individualized bail hearing since he was taken into custody on March 6. Id. ¶ 11.  
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Date: April 6, 2020      Respectfully Submitted, 

/s/ Alec Karakatsanis              /s/ Neal S. Manne 
/s/ Elizabeth Rossi Neal S. Manne 
Alec George Karakatsanis (Pro Hac Vice) Texas Bar No. 12937980 
alec@civilrightscorps.org nmanne@susmangodfrey.com 
Elizabeth Rossi (Pro Hac Vice) Lexie G. White 
elizabeth@civilrightscorps.org Texas Bar No. 24048876 
Civil Rights Corps lwhite@susmangodfrey.com 
1601 Connecticut Ave NW, Suite 800 Joseph S. Grinstein 
Washington, DC 20009 Texas Bar No. 24002188 
Telephone: (202) 681-2721 jgrinstein@susmangodfrey.com 
 SUSMAN GODFREY L.L.P. 
s/ Mimi Marziani 1000 Louisiana Street, Suite 5100 
Mimi Marziani (Pro Hac Vice)   Houston, Texas 77002 
Texas State Bar No. 24091906 Telephone: (713) 651-9366 
Liyah Brown (Pro Hac Vice)    Facsimile: (713) 654-6666  
D.C. Bar No. 500149     
Meagan T. Harding /s/ Michael Gervais 
Texas State Bar No. 24080179 Michael Gervais (Pro Hac Vice) 
Southern District No. 3365526   mgervais@susmangodfrey.com 
Texas Civil Rights Project    SUSMAN GODFREY L.L.P. 
405 N Main St, Suite 716    1900 Avenue of the Stars, #1400  
Houston, TX 77002     Los Angeles, CA 90067   
Phone: 512-474-5073 ext 118    Telephone: (310) 789-3100 
liyah@texascivilrightsproject.org 
mimi@texascivilrightsproject.org 
meagan@texascivilrightsproject.org 
 
 
  
                                                           

Of course, Mr. Pierson’s current status of being detained in jail is not required for the propriety of the 
transitory class vindicating its rights, because the equal protection and due process claims the named Plaintiffs made 
in this case have never become moot. See Gerstein v. Pugh, 420 U.S. 103, 111 n.11 (1975). The named Plaintiffs 
represent an ongoing transitory class of people who are arrested and subject to the enforcement of unconstitutional 
bail policies and practices that violate their equal protection and due process rights. A defendant cannot defeat a 
transitory class by repeatedly making changes to policies that then require a new named Plaintiff to represent the same 
transitory class seeking relief against the same constitutional violations each time the practices enforced change in any 
way.  Here, the transitory class continues to challenge Defendants’ bail practices, including the enforcement of bail 
orders that continue to violate equal protection and due process in all of the same material ways. ODonnell reflects 
this simple point: although the bail policies applied to Harris County misdemeanor arrestees changed throughout the 
litigation, the new policies still violated the same constitutional rights that the named Plaintiffs and the transitory class 
they represented originally sought to vindicate, and the policy changes did not defeat the ability of the class to seek 
relief. See, e.g., ODonnell v. Harris Cty., 251 F. Supp. 3d 1052, 1112, 1089 (S.D. Tex. 2017) (noting post-filing 
changes in policy to which named Plaintiffs were not subject); ODonnell v. Harris Cty., 321 F. Supp. 3d 763, 766 
(S.D. Tex. 2018) (tailoring amended preliminary injunction to Defendants’ changed policies). 
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CERTIFICATE OF SERVICE 
 

I certify that on April 6, 2020 a true and correct copy of this document properly was served 

on counsel of record via electronic filing in accordance with the USDC, Southern District of Texas 

Procedures for Electronic Filing. 

 
/s/ Elizabeth Rossi    
Elizabeth Rossi 
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Harris Countv Criminal District Court Trial Division

On April l, 2020, Hanis County Judge Lina Hidalgo issued an Order, the purpose of which was

to release certain prisoners presantly housed in the Harris County Jail.

FINDINGS OF FACT

The Court makes the following Findings of Fact:

I . Most of the inmates in the Harris County Jail are defendants charged with felony offenses, whose

cases are assigned to one of the 22 Felony District Courts, each of which independently lawfully

sit and exercise exclusive jurisdiction in such matters in this County;

2. The Felony District Court having jurisdiction over an inmate in the Harris County Jail has

properly and lawfully set bail for that defendant's cause of action; and

3. Any Order issued by the County Judge of Harris County Texas to any Harris County agancy,

pertaining to bonds and/or release of felony prisoners or probationers assigned to a proper Court

of felony jurisdiction is ultra vires, VOID ON ITS FACE and of NO FORCE AND EFFECT.

See Guerra v. Garza,987 S.W.2d 593 (Tex. Crim. App. 1999); and

4. Only the State District Judges of the 22 Felony District Courts of Harris County, Texas have

exclusive constitutional and statutory jurisdiction over all felony cases assigned to their

respective courts, including, but not limited to, the setting, raising and/or denial ofbonds in any

and all ofsaid Courts, or the incarceration or release ofprobationers under supervision from said

felony courts.

ORDER

THEREFORE, IT IS ORDERED and DECREED that the Sheriffof Harris County, Texas, as

well as Harris County Pre-Trial Services Agency and the Harris County Community Supervisions and

Corrections Departrnent, SHALL IGNORE and WHOLLY DISRECARD any order and/or directive

from the Harris County Judge regarding the issuance of felony Pre-Trial Bonds or Personal

Recognizance Bonds or any other order of release, as the same purports to affect felony inmates or

probationers now in custody of the Harris County Sheriff or the Harris County Community Corrections
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and Supervision Department, and under the lawful jurisdiction of one of the 22 Harris County State

District Courts.

IT IS FURTHER ORDERED that Pre-Trial Services Agency shall not prepare nor submit to

the Sheriff of Harris County, Texas any bonds or other orders of release at the direction of the County

Judge of Harris County, Texas which affect, or purport to affect or release any Harris County inmate

held for or charged with any felony offense;

IT IS FITRTIIER ORDERED that the Harris County Community Corrections and Supervision

Department shall igrrore any and all orders from the Harris County Judge which affect or purport to

affect any felony probationer incarcerated in the Harris County Jail or any other facility in which he or

she may be housed pursuant to an Order ofa Felony District Court; and

IT IS FURTHER ORDERED that the Harris County Sheriff shall ONLY release a felony

inmate in accordance with and pursuant to a valid Bond or other Order of Release signed by a State

District Judge of Harris County, Texas, or by a proper court Order from a Court of Appeals or the Texas

Court of Criminal Appeals or by a federal court with lawful jurisdiction of a particular Harris County

inmate or inmates.

TIIIS ORDER IS EFFECTIVE IMMEDIATELY" EACH VIOLATION OF THIS ORDER MAY
RESULT IN CRIMINAL CONTEMPT OF COURT PENALTIES, WHICH MAY INCLUDE UP
TO SIX MONTHS' CONFINEMENT IN JAIL AS WELL AS A POSSIBLE FINE NOT TO
EXCEED $s00.00.

SIGNED this 3rd day of April, 2020 at /,'33 n .m.

Herb Ritchie
Administrative Judge
Harris County District Courts Trying Criminal Cases
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From: Brown, Judge Susan (DCA) <susan_brown@justex.net> 
Sent: Monday, March 30, 2020 6:04 PM 
To: Ritchie, Judge Herb (DCA); Teachey, Lisa (DCA); Wells, Ed (CCL); Mullinix, Brenda; 
Ellisor, John; Wallace, Toni; Grady, John; jgilbert@brazoria-county.com; jeremyw@brazoria-
county.com; Randy M. Clapp; Craig Estlinbaum 
Cc: Lance Long (attorneylancelong@gmail.com) 
Subject: Update on Gov. Abbott’s Executive Order. Sorry it’s long 
  
 Please forward to all of your judges handling criminal cases as soon as possible. 
 
All, 
Due to the questions about the recent Executive Order regarding PR bonds the presiding judges 
participated in a zoom call with OCA this afternoon.  We have been advised that the executive 
order suspends 17.03  and orders that no authority, including judges, may release a person who 
has a previous conviction for a crime involving physical violence or the threat of physical 
violence or is charged with a crime involving physical violence or the threat of physical violence 
on a PR bond. 
 
That said, the judge may grant a PR bond if the court finds on an individualized basis a health or 
medical reason after a hearing with notice to the DA.  This would preclude a blanket order for 
release which many counties use on a regular basis. 
 
Please be mindful that the order does not allow magistrates, jps, county judges or anyone else to 
make this determination. 
 
This order includes both misdemeanors and felonies. 
I would also remind you that this applies only to offenses that involved violence or threat of 
violence or folks who have a conviction for such. 
 
I just wanted everyone to be aware as my earlier email gave so what different information. 
I hope this clears up any questions, but please feel free to email or call if needed, 
 
 
Susan Brown 
Presiding Judge 11th Administrative  
Judicial Region 
301 Fannin Houston, Texas 
832-927-6600 
 

Case 4:19-cv-00226   Document 66-4   Filed on 04/06/20 in TXSD   Page 1 of 1



Case 4:19-cv-00226   Document 66-5   Filed on 04/06/20 in TXSD   Page 1 of 2



Case 4:19-cv-00226   Document 66-5   Filed on 04/06/20 in TXSD   Page 2 of 2



1 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION 

 
 
RUSSELL, et al. 
 
Plaintiffs, 
 
v. 
 
HARRIS COUNTY, TEXAS, et al. 
 
Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Case No. 4:19-cv-00226 
(Class Action) 

The Honorable Lee H. Rosenthal 
U.S. District Judge 

 

 
DECLARATION OF COLE LAUTERMILCH 

 
1. My name is Cole Lautermilch.  I am an investigator for Civil Rights Corps.   

 
2. On April 3, 2020, Senior Attorney Elizabeth Rossi requested that I and my colleague, 

Arjun Malik, who is an Investigative and Research Fellow at Civil Rights Corps, review 
the electronic case files for criminal cases recently filed in Harris County to determine 
how long a person arrested must wait for an adversarial hearing before a criminal district 
court judge. 
 

3. I reviewed online case records for numerous cases filed on March 31, April 1, and April 
2, involving a person who, at the time Mr. Malik or I retrieved the record, was required to 
pay secured money bail to be released, was not subject to any other apparent “holds,” was 
detained in the jail, and whose case was active. 
 

4. Through my review, I identified approximately 20 cases in which the next court 
appearance was scheduled for sometime between May 6 and June 23, 2020.  In each of 
these cases, a Preliminary Assigned Court Appearance (“PACA”) had been set within 
three calendar days of arrest, and there were no other scheduled appearances between the 
PACA and the court appearance scheduled for May or June. 
 

5. In making these observations, Mr. Malik and I engaged in the following process. 
 

a. We used the Harris County District Clerk electronic records website, 
hcdistrictclerk.com, to search for public electronic records of criminal cases filed 
on March 31, April 1, or April 2, 2020, in Harris County.  
 

b. We limited our search to active cases in which the person arrested was still 
detained in the Harris County Jail. 
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c. We identified people in custody who were required to pay secured money bail as 
a condition of release and who were not subject to any other apparent “holds.”  
 

d. For a subset of cases described in Paragraph 5(c), I observed the dates of each 
person’s arrest, Preliminary Assigned Court Appearance (“PACA”), and next 
scheduled court appearance to identify approximately 20 in which the next court 
appearance was scheduled for May or June. 

 
6. Mr. Malik and I used the “Print All” function to generate and preserve electronic copies 

of the online case records, as they existed at the time we viewed them, for each of the 
cases referenced in Paragraph 4 above.  
 

 
I declare under penalty of perjury that the foregoing is true and correct to the best of my ability 
 
 
_________________________    _________________________  
NAME       DATE 

04/06/2020
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