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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
JUDIA JACKSON, as next friend of KENNETH
FOSTER, Individually and on behalf of a class
of similarly situated persons,
Plaintiffs-Petitioners,
v.
THOMAS DART, Sheriff of Cook County,
Defendant-Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 20-cv-2134

PLAINTIFFS’ MOTION AND MEMORANDUM
IN SUPPORT OF CLASS CERTIFICATION
Plaintiff-Petitioner Anthony Mays and Plaintiff-Petitioner Judia Jackson, as the next
friend of Kenneth Foster, on behalf of themselves and the classes they seek to represent, hereby
respectfully request that this Court grant their motion for class certification, appoint them as
named plaintiffs in this litigation, and appoint their undersigned attorneys as class counsel.
INTRODUCTION
The spread of COVID-19 throughout the world has created an unprecedented health
crisis. Public health officials throughout the country have implored the general public to exercise
social distancing and improved hygiene practices in an effort to curb the threat of the deadly
virus. But people in Defendant Sheriff Tom Dart’s custody cannot distance themselves from
others and they cannot exercise improved hygiene. COVID-19 has already infected people in
Dart’s custody. Dart has failed to take reasonable measures to stop the spread of COVID-19.
And every single person in his custody faces a risk of death or serious harm as a result.
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CLASS DEFINITION
This federal class action seeks to require Dart to implement procedures that provide
reasonable medical care for Plaintiffs and keep them reasonably safe from contracting
communicable disease while in custody. But some people are so vulnerable to COVID-19 that no
procedures could be implemented fast enough to protect them; these people must be released
immediately, and they seek a writ of habeas corpus ordering just that. At the same time, some
people are being housed in units with known exposure to the coronavirus; these people are
entitled to be transferred to a unit without such exposure.
Plaintiffs, therefore, seek to certify one class with two subclasses as follows:
•

The Whole Class is defined as “all people detained in the Cook County jail who are not
detained pursuant to a judgment of conviction.”

•

Subclass A is defined as “People in custody who have vulnerabilities that place them in
heightened risk of contracting serious COVID 19, including persons over the age of 65
and persons with underlying medical conditions that put them at particular risk of serious
harm or death from COVID-19, including but not limited to people with respiratory
conditions including chronic lung disease or moderate to severe asthma; people with
heart disease or other heart conditions; people who are immunocompromised as a result
of cancer, HIV/AIDS, or any other condition or related to treatment for a medical
condition; people with chronic liver or kidney disease or renal failure (including hepatitis
and dialysis patients); people with diabetes, epilepsy, hypertension, blood disorders
(including sickle cell disease), inherited metabolic disorders; people who have had or are
at risk of stroke; and people with any other condition specifically identified by CDC
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either now or in the future as being a particular risk for severe illness and/or death caused
by COVID-19”
•

Subclass B is defined as “all Class members who are currently being housed on a tier
where a person with a diagnosed case of COVID-19 is or has been housed.”
BACKGROUND AND SUMMARY OF ARGUMENT
Plaintiffs’ suit for injunctive relief under the Fourteenth Amendment, and Subclass A’s

petition for habeas corpus, arise from Dart’s failure to protect them from the severe risk of death
or serious physical harm. Those risks effect each Class and Subclass member identically. This
Court should, therefore, certify the Class and Subclasses.
The claims of the class and subclasses are ideally suited to proceed as a class action under
Federal Rule of Civil Procedure 23(b)(2) and as an analogous class habeas proceeding under
Bijeol v. Benson, 513 F.2d 965, 968 (7th Cir. 1975), in which the Seventh Circuit held that “a
representative procedure analogous to the class action provided for in Rule 23 may be
appropriate in a habeas corpus action under some circumstances.”1 This is so because (a) every
member of the class and subclasses have the same legal theory as to why their federal rights are
being violated; (b) Dart’s failure to take reasonable measures to protect them violates the rights
of every Class member; (c) every Class member will use similar or overlapping evidence in
support of his or her cause of action; and (d) every member of the class seeks a uniform
injunction or writ of habeas corpus requiring Dart to take immediate to protect them from a grave
risk of death or harm. In other words, each representative shares all legal claims with the Class or

Although the Supreme Court has not squarely decided whether Rule 23 of the Federal Rules of Civil Procedure “is
applicable to petitions for habeas corpus relief,” on several occasions the Court has decided class action habeas
petitions. Schall v. Martin, 467 U.S. 253, 261 n.3 & 10 (1984) (declining to address the issue and accepting district
court’s certification of the class; reversing lower courts’ holding that preventive detention of juveniles was
unconstitutional); Middendorf v. Henry, 425 U.S. 25, 30 (1976) (declining to decide whether class action habeas
petitions are cognizable; refusing to grant relief).
1
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Subclass she seeks to represent, each Class or Subclass’s evidence will be identical in support of
those claims, and the Class representatives seek the same relief as the Class or Subclass they
seek to represent.
In addition to commonality, the class and subclasses easily satisfy the other requirements
of Rule 23(a), as well as the requirements of Rule 23(b)(2). (The requirements for a class habeas
proceeding are materially identical. Bijeol, 513 F.2d at 968. Joinder is impracticable because the
number of people in Dart’s custody exceeds 5,000 on any given day, and each Subclass contains
hundreds, and sometimes thousands, of people.
The claims of the named Plaintiffs are typical of those of the class as a whole. As the
supporting declarations to the Complaint make clear, see Complaint, ECF 1, at 17-19, that
typicality stems from their claim that Dart has placed them at significant risk of harm by failing
to take appropriate steps to address the high and significant risk of COVID-19 throughout the
jail.
Named Plaintiffs have no conflicts with the unnamed members of the proposed class.
Their lawyers are experienced in federal-court civil-rights class actions, particularly those
involving prisons and jails. Thus, named Plaintiffs and their counsel will adequately represent
the interests of the proposed class.
Finally, Dart has refused to act in a manner that applies generally to the class as a whole,
rendering class-wide injunctive relief appropriate under Federal Rule of Civil Procedure
23(b)(2), and a classwide writ of habeas corpus appropriate under Bijeol, 513 F.2d at 968.
ARGUMENT
For a district court to certify a class action, the proposed class must satisfy the
numerosity, commonality, typicality, and adequacy requirements of Rule 23(a) and at least one
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requirement of Rule 23(b).2 Rosario v. Livaditis, 963 F.2d 1013, 1017 (7th Cir. 1992). Because
the proposed Class and Subclasses meet all four Rule 23(a) requirements and the requirements of
Rule 23(b)(2), this Court should certify Plaintiffs’ proposed Class. Rule 23(c)(5) further allows
for a class to be divided into subclasses, where the subclasses are treated as a class under Rule
23. See Johnson v. Meriter Health Servs. Emp. Ret. Plan, 702 F.3d 364, 368 (7th Cir. 2012). As
demonstrated below, each subclass additionally meets all requirements of Rule 23(a) and Rule
23(b) and this Court should similarly certify each of Plaintiffs’ proposed subclasses.
I.

Plaintiffs Satisfy Rule 23(a): They Are Numerous and Raise Common Questions,
and the Named Plaintiffs Are Adequate Representatives With Typical Claims.
A.

Numerosity is Satisfied: The Class and Subclasses Each Include Hundreds if
Not Thousands of Members.

Federal Rule of Civil Procedure 23(a)(1) requires that the class be “so numerous that
joinder of all members is impracticable.” Fed. R. Civ. P. 23(a)(1). “[A] class including more than
40 members is generally believed to be sufficient.” Barragan v. Evanger's Dog & Cat Food Co.,
259 F.R.D. 330, 333 (N.D. Ill. 2009); Streeter v. Sheriff of Cook Cty., 256 F.R.D. 609, 612 (N.D.
Ill. 2012) (same); accord William B. Rubenstein, et al., Newberg on Class Actions, § 3:12 (5th
ed. 2011) (“[A] class of 40 or more members raises a presumption of impracticability of joinder
based on numbers alone”). Numerosity is easily satisfied here. Dart is currently holding
approximately 4,770 people in his custody. The threat posed by COVID-19 is such that every
person in Dart’s custody faces the risk of significant harm. Everyone is at risk of transmission of
COVID-19. There is no available vaccine to protect against infection from COVID-19 and no
medications approved to treat it. People in congregate environments such as jails, which are

2

Because the requirements are materially identical in this context, Plaintiffs refer to Rule 23 as the governing
standard. See Kazarov v. Achim, No. 02 C 5097, 2003 WL 22956006, at *3 (N.D. Ill. Dec. 12, 2003) (analyzing
petition for representative habeas action by determining whether the “Federal Rule of Civil Procedure 23 factors are
met and that a representative action is appropriate”).
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places where people live, eat, and sleep in close proximity, face increased danger of contracting
COVID-19, as already evidenced by the rapid spread of the virus in cruise ships and nursing
homes. The CDC also warns of “community spread” where the virus spreads easily and
sustainably within a community where the source of the infection is unknown.
The proposed subclasses also easily meet the numerosity threshold. Subclass A is
comprised of people who are medically vulnerable to COVID-19 because of underlying medical
conditions—including people who live with diabetes and asthma, among other conditions.
People of any age who suffer from certain underlying medical conditions, including lung disease,
heart disease, chronic liver or kidney disease (including hepatitis and dialysis patients), diabetes,
epilepsy, hypertension, compromised immune systems (such as from cancer, HIV, or
autoimmune disease), blood disorder (including sickle cell disease), inherited metabolic
disorders, stroke, developmental delay, and asthma, are at elevated risk as well. The WHO-China
Joint Mission Report indicates that the mortality rate from COVID-19 for those with
cardiovascular disease was 13.2%, 9.2% for diabetes, 8.4% for hypertension, 8.0% for chronic
respiratory disease, and 7.6% for cancer.3
According to one study, “asthma prevalence is 30%–60% higher among individuals with
a history of incarceration as compared with the general population.”4 One study estimates that up
to 15% of people who are in custody have asthma, 10% of people in custody live with a heart
condition that requires medical care, 10% live with diabetes, and 30% have hypertension.5 Based

3

Report of the WHO-China Joint Mission on Coronavirus Disease 2019 (COVID-19), World
Health Organization (Feb. 28, 2020), at 12, available at https://www.who.int/docs/defaultsource/coronaviruse/who-china-joint-mission-on-covid-19-final-report.pdf (last visited Apr. 1, 2020).
4
Elizabth M. Vigilanto et al., Mass Incarceration and Pulmonary Health: Guidance for
Clinicians, 15 Ann. Am. Thoracic Soc. 409, 409 (2019).
5
Laura M. Marushack et al., Medical Problems of State and Federal Prisoners and Jail Inmates,
2011-12, U.S. Dept. of Justice (2014).
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on these estimates and assuming some overlap in these diagnoses, a fair estimate of the number
of people who live with one or more of these medical vulnerabilities exceeds one thousand.
Subclass B is defined as all people who are housed on a tier that is or has been exposed to
someone with a known coronavirus diagnosis. At the time of the filing of this Motion, at least
164 detainees and 46 staff members has tested positive for coronavirus. This almost certainly
underestimates the number of actual cases by a factor of three or four, as explained in the
contemporaneously filed Complaint and Motion for a Preliminary Injunction. But even if it did
not, large swaths of the jail have already been exposed to the virus, and must be thoroughly deep
cleaned in order to be safe for human habitation. Hundreds of people, if not thousands, are
currently confined in these swaths of the jail.
The class and subclasses are too numerous for joinder to be considered practicable.
B.

Commonality is Satisfied: The Legality of Dart’s Response to the Pandemic
Involves Numerous Common Questions of Fact and Law.

Rule 23(a)(2) requires that “there [be] questions of law or fact common to the class.” Fed.
R. Civ. P. 23(a)(2). “A common nucleus of operative fact is usually enough to satisfy the
commonality requirement.” Rosario, 963 F.2d at 1018; Streeter, 256 F.R.D. at 612 (same). “Rule
23 must be liberally interpreted” and should be read to favor maintenance of class actions, King
v. Kan. City S. Indus., 519 F.2d 20, 25-26 (7th Cir. 1975); Scholes v. Stone, McGuire &
Benjamin, 143 F.R.D. 181, 185 (N.D. Ill. 1992) (“[T]he commonality requirement has been
characterized as a ‘low hurdle’ easily surmounted.”).
Plaintiffs must demonstrate that there is “some glue” holding the claims together; the
class claims “must depend upon a common contention” that is “of such a nature that it is capable
of classwide resolution.” Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351 (2011). (“What
matters to class certification . . . is not the raising of common questions . . . but, rather the
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capacity of a classwide proceeding to generate common answers . . .”) (citations and quotations
omitted; emphasis and first ellipsis in original). In many post-Walmart cases, district courts have
found that systemic constitutional challenges to prison and jail conditions provide the “glue”
necessary to hold a class together. E.g., Olson v. Brown, 284 F.R.D. 398, 410-11 (N.D. Ind.
2012) (jail policies and conditions); Ross v. Gossett, 2020 WL 1472072, at *3-4 (S.D. Ill. Mar.
26, 2020) (unconstitutional practices regarding shakedowns); Rosas v. Baca, 2012 WL 2061694,
at *3 (C.D. Cal. June 7, 2012) (jail violence case); Jones v. Guzman, 296 F.R.D. 416, 465-66
(E.D. La. 2013) (jail violence case); Hughes v. Judd, 2013 WL 1821077, at *23 (M.D. Fla. Mar.
27, 2013) (unconstitutional conditions for juvenile detainees); M.D. v. Perry, 294 F.R.D. 7, 35
(S.D. Tex. 2013) (foster children facing abuse); Parsons v. Ryan, 289 F.R.D. 513, 516-23 (D.
Ariz. 2013) (inadequate medical and mental health care in state prisons); Butler v. Suffolk Cnty.,
289 F.R.D. 80, 98 (E.D.N.Y. 2013) (jail sanitation case); Abadia-Piexoto v. United States Dep’t
of Homeland Sec., 277 F.R.D. 572, 577 (N.D. Cal. 2011) (shackling of detainees during judicial
proceedings).
As the Supreme Court explained in Wal-Mart, “for purposes of Rule 23(a)(2) [e]ven a
single [common] question will do . . .” 564 U.S. at 359 (citation and internal quotations omitted;
alterations in original). Here, Plaintiffs allege that all members of the proposed Class are at
significant risk of contracting a fatal illness due to Dart’s systemic failure to implement policies
and practices necessary to protect them. The questions of law and fact common to the class and
each subclass are the following:
(1) Does COVID-19 present a substantial risk of harm to people in Dart’s custody?

8
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(2) Does COVID-19 present a risk of harm so severe to some people that the only
Constitutionally permissible way to protect them is to release them from custody
immediately?
(3) Do people detained in areas known to be exposed to a deadly pathogen have a right to
be transferred to another place that is not so exposed?
Resolving these questions will yield exactly the kind of “common answer” to Plaintiffs’ Eighth
and Fourteenth Amendment claims that the Supreme Court requires. See Wal-Mart, 564 U.S. at
351.
An injunctive challenge to a systemic failure to protect class members from significant
harm is a textbook example of a case that satisfies the commonality requirement and warrants
class certification. Indeed, “[a] class action is . . . an appropriate vehicle to address what is
alleged to be a systemic problem.” Coleman v. County of Kane, 196 F.R.D. 505, 507 (N.D. Ill.
2000) (finding commonality in case against sheriff regarding bond fees). Plaintiffs here
challenge Dart’s systemic failure to respond reasonably to the deadly threat of COVID-19. The
commonality requirement is therefore easily met. See Corey H. v. Bd. of Educ. of City of Chi.,
2012 WL 2953217, at *7 (N.D. Ill. Jul. 19, 2012) (“Plaintiffs have attacked . . . systemic failures
and district-wide policies that apply to every member of the certified class.”).
C.

Typicality is Satisfied: The Named Plaintiffs’ Claims are Representative of
Those of the Class at Large.

Rule 23(a)(3) requires that “the claims or defenses of the representative parties are typical
of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). The standard for determining
typicality is not an identity of interest between the named plaintiffs and the class, but rather a
“sufficient homogeneity of interest.” See, e.g., Jones v. Blinziner, 536 F. Supp. 1181, 1190 (N.D.

9
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Ind. 1982) (citing Sosna v. Iowa, 419 U.S. 393, 403 n.13 (1975)). “[T]he typicality requirement
is liberally construed.” Gaspar v. Linvatec Corp., 167 F.R.D. 51, 57 (N.D. Ill. 1996).
In this case, the claims of the Plaintiffs are typical of the Class and of each Subclasses
that they represent. See Fonder v. Sheriff of Kankakee County, 2013 WL 5644754, at *6 (C.D.
Ill. Oct. 15, 2013) (typicality satisfied where “Plaintiff is challenging the same strip search policy
as the class he seeks to represent”); Olson, 284 F.R.D. at 411 (typicality satisfied where class
representative and members of proposed class had legal mail opened improperly by correctional
officers); Inmates of Attica Corr. Facility v. Rockefeller, 453 F.2d 12, 24-25 (2d Cir. 1971)
(finding typicality in lawsuit challenging excessive force by guards, despite individual factual
differences); Ingles v. City of New York, 2003 WL 402565, at *5 (S.D.N.Y. Feb. 20, 2003)
(same); Anderson v. Garner, 22 F. Supp. 2d 1379, 1385 (N.D. Ga. 1997) (finding typicality in
prison excessive force case even though “when compared to the Plaintiffs’ claims, the unnamed
class members may have suffered different injuries under different circumstances”). Every
member of the class faces a substantial risk of contracting COVID-19 if immediate measures are
not implement. Some people, like the medically vulnerable members of Subclass A, are at
imminent risk of death or severe harm if they are not released.
Of course “[t]ypical does not mean identical.” Gaspar, 167 F.R.D. at 57; see also De La
Fuente v. Stokely-Van Camp, Inc., 713 F.2d 225, 232 (7th Cir. 1983) (“The typicality
requirement may be satisfied even if there are factual distinctions between the claims of the
named plaintiffs and those of other class members.”), overruled on other grounds, Green v.
Mansour, 474 U.S. 64 (1985); Muro v. Target Corp., 580 F.3d 485, 492 (7th Cir. 2009) (same).
Thus, the typicality requirement is satisfied when the representative’s injuries arise from the
same practice affecting the rest of the class, even if factual differences exist. Streeter, 256 F.R.D.
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at 612-13 (certifying class of detainees strip searched upon entry to Cook County Jail, despite the
Sheriff’s argument that there were differences in the circumstances of each search “because the
likelihood of some range of variation in how different groups of . . . detainees were treated does
not undermine the fact that the claims of each class [member] share a common factual basis and
legal theory.” (internal quotation marks omitted)); Areola v. Godinez, 546 F.3d 788, 798 (7th Cir.
2008) (typicality satisfied where plaintiff was in the “same boat” as other Cook County Jail
detainees who had been denied crutches); Parish v. Sheriff of Cook County, 2008 WL 4812875,
at *4 (N.D. Ill. Oct. 24, 2008) (certifying class of Cook County Jail detainees who were denied
adequate medical care and rejecting the Sheriff’s argument that commonality did not exist
because “the named plaintiffs’ claims vary as to the type of illness complained of and the type of
medication at issue”); Bullock v. Sheahan, 225 F.R.D. 227, 230 (N.D. Ill. 2004) (“[p]otential
factual differences” relating to individual searches held insufficient to defeat typicality in a jail
strip search case).
The overarching nature of the threat of COVID-19 to every person confined in Dart’s
custody is sufficient to satisfy typicality. For Subclass A, each person claims that she must be
released because her health is at imminent and immediate risk from the same virus and same
policy failures as each other person in Subclass A. And for Subclass B, each person claims an
identical potential exposure to an identical pathogen and seeks identical relief. Both Plaintiffs
allege that they are (a) in the jail, (b) medically vulnerable, and (c) housed on a tier where
another detainee has tested positive for coronavirus. These mirror the allegations of the many
declarants, both those in and recently released from the Jail, who have and are suffering the same
harms as the Class Representatives—exposure to COVID-19 positive or symptomatic detainees,
lack of cleaning supplies and sanitizing agents, lack of personal protective equipment (PPE),
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inability to engage in social distancing or indeed any distancing in dorm and double-celling
living quarters with shared shower and bathroom areas, a lack of adequate medical care
including for detainees with symptoms of COVID-19, and a lack of clean shared living spaces.
In this way, the claims of the Class Representatives are typical of the claims of those they seek to
represent. See Complaint, ECF 1, at 17-19.
D.

The Named Plaintiffs Will Fairly and Adequately Protect the Interests of the
Class and Subclasses.

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect
the interests of the class.” Fed. R. Civ. P. 23(a)(4). “This adequate representation inquiry consists
of two parts: (1) the adequacy of the named plaintiffs as representatives of the proposed class’s
myriad members, with their differing and separate interests, and (2) the adequacy of the proposed
class counsel.” Gomez v. St. Vincent Health, Inc., 649 F.3d 583, 592 (7th Cir. 2011). All
Plaintiffs here are represented by counsel experienced in the protection and enforcement of
constitutional and statutory rights. Plaintiffs each have a strong personal stake in the proceedings
that will “insure diligent and thorough prosecution of the litigation.” Rodriguez v. Swank, 318 F.
Supp. 289, 294 (N.D. Ill. 1970), aff'd, 403 U.S. 901 (1971).
1.

Absence of Conflict within the Class

The two Named Plaintiffs in this case are set forth below:
•

Plaintiff-Petitioner Anthony Mays is a detainee in Cook County Jail. He has diabetes and
had been referred for an evaluation of a heart condition when COVID-19 hit the jail. He
is housed in Division 8, in an open-dormitory setting. Multiple detainees on his tier have
been removed after testing positive for COVID-19.

•

Plaintiff-Petitioner Kenneth Foster is a detainee at Cook County Jail. This action is
brought on Mr. Foster’s behalf by his next friend, Judia Jackson. Ms. Jackson is aware of
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Mr. Foster’s wishes with respect to this action. Ms. Jackson is serving as next friend
because the undersigned counsel attempted to contact Mr. Foster by telephone within the
Cook County Jail, but were unable to do so due to the Jail’s operational difficulties
arising out of the COVID-19 pandemic. See Declaration of Alison Horn (Ex. A). Mr.
Foster has stomach cancer, Lung-Sarcoidosis, high blood pressure, asthma, and
bronchitis. He is living in a dorm setting in Division 2. Mr. Foster estimates that five or
six people from his tier have tested positive for COVID-19. The people who tested
positive for the virus were removed from the dorm.
Named Plaintiffs have no known conflicts with other class members and they are willing and
able to serve as named Plaintiffs in this Action.
2.

Adequacy of Representation

Plaintiffs’ counsel are eminently qualified, experienced in conducting federal class action
litigation, and have adequate resources to undertake the proposed litigation to its resolution.
Plaintiffs are represented by attorneys from Loevy & Loevy, the Roderick and Solange
MacArthur Justice Center, and Civil Rights Corps. Counsel’s qualifications are more explicitly
set forth in the attached declarations. See Declaration of Stephen Weil (Ex. B), Declaration of
Alexa A. Van Brunt (Ex. C), Declaration of Locke E. Bowman (Ex. D), Declaration of Charles
Gerstein (Ex. E).
II.

Plaintiffs Satisfy Fed. R. Civ. P. 23(b)(2): This Case Seeks an Injunction Against and
Writ of Habeas Corpus Seeking Relief From Conditions that Place the Entire
Proposed Class at Risk of Serious Illness and Death.
The final requirement for class certification is satisfaction of at least one of the

subsections of Rule 23(b). Subsection (b)(2) requires that “the party opposing the class has
acted or refused to act on grounds generally applicable to the class, thereby making appropriate
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final injunctive relief or corresponding declaratory relief with respect to the class as a whole.”
Fed. R. Civ. P. 23(b)(2). Courts have repeatedly held that civil-rights class actions are the
paradigmatic 23(b)(2) suits, “for they seek classwide structural relief that would clearly redound
equally to the benefit of each class member.” Marcera v. Chinlund, 595 F.2d 1231, 1240 (2d Cir.
1979), vacated on other grounds, 442 U.S. 915 (1979); see also Johnson v. General Motors
Corp., 598 F.2d 432, 435 (5th Cir. 1979). As stated in the leading treatise on class actions:
Rule 23(b)(2) was drafted specifically to facilitate relief in civil rights suits. Most
class actions in the constitutional and civil rights areas seek primarily declaratory
and injunctive relief on behalf of the class and therefore readily satisfy Rule
23(b)(2) class action criteria.
A. Conte & H. Newberg, Newberg on Class Actions § 25.20 (4th ed. 2002). In addition, the
Seventh Circuit has recognized that prisoners, because of many factors “may not . . . [be] in a
position to seek . . . [relief] on their own behalf,” and that this fact militates in favor of class
certification. United States ex rel. Morgan v. Sielaff, 546 F.2d 218, 222 (7th Cir. 1976).
Injunctive challenges to prison and jail conditions routinely proceed as class actions. See,
e.g., Brown v. Plata, 563 U.S. 493, 506 (2011); Rufo v. Inmates of Suffolk Cnty. Jail, 502 U.S.
367, 374 (1992); Jones 'El v. Berge, 374 F.3d 541 (7th Cir. 2004); Bruscino v. Carlson, 854 F.2d
162, 164 (7th Cir. 1988); Hadi v. Horn, 830 F.2d 779, 781 (7th Cir. 1987); French v. Owens, 777
F.2d 1250, 1251 (7th Cir. 1985); Jones v. Diamond, 519 F.2d 1090, 1097 (5th Cir. 1975)
(“Realistically, class actions are the only practicable judicial mechanism for the cleansing
reformation and purification of these penal institutions.”); Kanter v. Casey, 43 F.3d 48, 58 (3d
Cir. 1994) (noting that subsection (b)(2) “is almost automatically satisfied in actions primarily
seeking injunctive relief”); Bradley v. Harrelson, 151 F.R.D. 422, 427 (M.D. Ala. 1993) (stating
that subsection (b)(2) “is particularly applicable to suits such as the one sub judice which involve
conditions of confinement in a correctional institution”). Here, the practice of high-level officials
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failing to take reasonable measures to abate the deadly threat posed by COVID-19 places all
class members at risk of serious illness or death. Rule 23(b)(2) is accordingly satisfied.
CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court the certify the
Class and Subclasses as defined in this Motion.
Respectfully submitted,
/s/ Alexa Van Brunt
Counsel for Plaintiffs

Stephen H. Weil
Sarah Grady
Loevy & Loevy
311 N. Aberdeen
Chicago, IL 60607
Tel: 312-243-5900
Locke E. Bowman
Alexa A. Van Brunt
Roderick and Solange MacArthur Justice Center
Northwestern Pritzker School of Law
375 E. Chicago Avenue, Chicago, IL 60611
(312) 503-0884
Charles Gerstein (pro hac vice application forthcoming)
Alec Karakatsanis (pro hac vice application forthcoming)
Civil Rights Corps
1601 Connecticut Ave NW, Suite 800
Washington, DC 20009
202-894-6128
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CERTIFICATE OF EMERGENCY SERVICE
I, Alexa Van Brunt, an attorney, hereby certify that on April 3, 2020, I caused a copy of
the foregoing to be filed using the Court’s CM/ECF system. I further certify that I, or another
one of Plaintiffs’ attorneys, will promptly serve a copy of the same on General Counsel for the
Cook County Sheriff's Office, as well as the Division Chief and Supervisor of the Special
Litigation Section, and the Division Chief of the Complex Litigation Division, of the Cook
County State's Attorney's Office via email.
/s/ Alexa A. Van Brunt
Alexa A. Van Brunt
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
JUDIA JACKSON, as next friend of KENNETH
FOSTER, Individually and on behalf of a class
of similarly situated persons,
Plaintiffs-Petitioners,
v.
THOMAS DART, Sheriff of Cook County,
Defendant-Respondent.
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Case No. 20-cv-2134

DECLARATION OF ALISON HORN
I, Alison Horn, hereby declare as follows:
1. I am the Investigative Supervisor at Civil Rights Corps. I have held this position since
April 2018.
2. On the morning of April 3, 2020, I attempted to schedule legal telephone calls with seven
people in the custody of the Cook County Department of Corrections (CCDOC).
3. I reviewed email correspondence from CCDOC Associate General Counsel Tracey
Thompson regarding the procedures for scheduling legal telephone calls with persons
detained at CCDOC.
4. In accordance with the instructions from Ms. Thompson, and on behalf of Civil Rights
Corps Attorney Charles Gerstein, I completed one copy of the form entitled “Cook
County Sheriff’s Office Request for Attorney-Client Privileged Telephone Calls” for
each of the seven incarcerated people with whom Mr. Gerstein was requesting legal calls.
5. I emailed the completed forms to CCSO.legalvisit@cookcountyil.gov in two separate
emails.
6. In the first email, sent at 8:45AM CDT, I requested legal telephone calls between Mr.
Gerstein and Charles Wimberly, Booking # 20200209107, Christopher Ziegler, Booking
# 20190705184, Anthony Mays, Booking # 20190104199, and Sharita Parks, Booking #
20191004148 for April 3, 2020 between 12:00PM and 2:00PM CDT.
7. In the second email, sent at 8:46AM CDT, I requested legal telephone calls between Mr.
Gerstein and Brandon Mathis, Booking # 20200229173, Sean Alexander, Booking #
20200227046, and Kenneth Foster, Booking # 20200214120 for April 3, 2020 between
2:00PM and 4:00PM.
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8. I received a response by email from the Cook County Sheriff’s office that stated, “I’m
sorry but due to operational difficulties with the pandemic all calls need to be scheduled
48 hours in advance with a two hour window for each individual. Please let me know the
time and date you would like to schedule these calls.”
9. Following the receipt of this email, I spoke by telephone with Cook County Department
of Corrections Associate General Counsel Tracey Thompson on the telephone regarding
the requested legal telephone calls.
10. During my telephone call with Ms. Thompson, she informed me that Mr. Gerstein would
be required to schedule legal telephone calls two business days in advance of the date of
the requested calls.
I declare under penalty of perjury that the foregoing is true and correct to the best of my ability.

_/s/ Alison Horn_____________________
Signed

April 3, 2020
Dated
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
JUDIA JACKSON, as next friend of KENNETH
FOSTER, Individually and on behalf of a class
of similarly situated persons,
Plaintiffs-Petitioners,
v.
THOMAS DART, Sheriff of Cook County,
Defendant-Respondent.
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DECLARATION OF STPEHEN H. WEIL
I, Stephen H. Weil, counsel for the Plaintiffs in the above-captioned case, state
that the following is true and correct to the best of my knowledge:
1.

I am an attorney with the law firm of Loevy & Loevy in Chicago. I submit

this declaration in support of the Plaintiffs’ motion for class certification.
2.

Loevy & Loevy regularly engages in complex litigation, including

complex class actions, many of which raise claims under 42 U.S.C. § 1983 for violations
of constitutional rights. Loevy & Loevy has the resources and experience necessary to
conduct litigation of this nature, and has experience prosecuting class actions of similar
size, scope, and complexity to this case.
3.

Attorneys at Loevy & Loevy have been appointed numerous times as class

counsel, including in Marconi v. City of Joliet, Case No. 10-MR-0165 (Circuit of Will
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County, Ill.) (class action alleging violations of collective bargaining agreement and the
Illinois Constitution brought by employees of the City of Joliet); Aranda v. Carribbean
Cruise Line, No. 12 C 4096 (N.D. Ill.) (class action alleging violations of the TCPA by
consumers); Dobbey v. Jeffreys, No. 13 C 1068 (N.D. Ill.) (class action seeking injunctive
relief to remedy unconstitutional conditions of confinement at Stateville Correctional
Center); Dunn v. City of Chicago, No. 04 C 6804 (N.D. Ill.) (class action alleging
unconstitutional treatment of detainees in Chicago Police Department lockups); Flood
v. Dominguez, No. 08 C 0153 (N.D. Ind.) (class action alleging unconstitutional
conditions at the Lake County Jail); Solon v. Midwest Medical Records Association, No.
04-CH-7119 (Cook Cnty. Cir. Ct.) (consumer class action); Ross v. Gossett, No. 15 C 0309
(S.D. Ill.) (class action alleging unconstitutional shakedown procedures at four
downstate Illinois prisons); Throgmorton v. Reynolds, No. 12 C 3087 (C.D. Ill.) (class
action alleging unconstitutional strip search at Lincoln Correctional Center); Young v.
County of Cook, No. 06 C 0552 (N.D. Ill.) (class action alleging unconstitutional strip
search of detainees at Cook County Jail).
4.

I have been an attorney for 15 years, and practicing as a civil rights

litigator focused on the criminal legal system since 2014.
5.

I am a member in good standing of the bar of State of Illinois.

6.

Loevy & Loevy has sufficient funds available to finance the costs of this

litigation, and the ongoing monitoring required to protect the interests of the class.
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I declare under penalty of perjury that the foregoing is true and correct.

Date: April 3, 2020

/s/ Stephen H. Weil
_______________________
Stephen H. Weil
Loevy & Loevy
311 N. Aberdeen Street
Third Floor
Chicago, IL 60607
312-243-5900
weil@loevy.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
JUDIA JACKSON, as next friend of KENNETH
FOSTER, Individually and on behalf of a class
of similarly situated persons,
Plaintiffs-Petitioners,
v.
THOMAS DART, Sheriff of Cook County,
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DECLARATION OF ALEXA A. VAN BRUNT
I, Alexa Van Brunt, counsel for the Plaintiffs in the above-captioned case, state that the
following is true and correct to the best of my knowledge:
1.

I am a Clinical Assistant Professor of Law at the Northwestern University Pritzker

School of Law, and Director of the Roderick and Solange MacArthur Justice Center Clinic and
Northwestern. I submit this declaration in support of the Plaintiffs’ motion for class certification.
2.

The Roderick and Solange MacArthur Justice Center is a nationally-renowned

civil rights litigation firm, with offices in five states including Chicago, which is the
organization’s headquarters. The non-profit organization is dedicated to eradicating injustice in
the criminal system, and advocating for de-incarceration, racial justice, and fairness in policing,
pre-trial detention, the operation of prisons and jails, and post-incarceration practices. The
MacArthur Justice Center has been at the forefront of efforts to dismantle the death penalty,
ensure the release of youth sentenced to spend the rest of their lives in prison, and seek
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compensation for those wrongfully convicted as a result of egregious state and law enforcement
misconduct.
3.

I have been an attorney for 11 years, and practicing as a civil rights litigator

focused on the criminal legal system since 2010.
4.

For the past ten years, my law practice has focused almost exclusively on

protecting the rights of children and adults in the Illinois criminal justice system, particularly
those who are subject to law enforcement misconduct or constitutional violations in the State’s
jails and prisons. I have brought civil rights actions in both federal and state courts in the State
and nationwide.
5.

I have previously brought class action litigation challenging the detention of

pretrial detainees in the Cook County Jail based on their inability to afford cash bail bond
(Robinson v. Martin et al., 2016 CH 13587 (Cir. Ct. Ck. Cty.)). With Locke Bowman, one of my
co-counsel in this suit, I recently authored a law review article concerning the unconstitutional
use of cash bond in pretrial legal systems. See Alexa Van Brunt and Locke E. Bowman, Toward
a Just Model of Pretrial Release: A History of Bail Reform and a Prescription for What's Next,
108 J. CRIM. L. & CRIMINOLOGY 701 (2018).
6.

I have participated as lead counsel in class action suits challenging parole

revocation procedures in the State of Illinois, including: Morales v. Monreal, No. 13cv7572
(N.D.Ill); King v. Walker, No. 06cv204 (N.D. Ill); and M.H. v. Monreal et al., No. 12cv8523
(N.D. Ill.). All three settled after negotiations with the State of Illinois, and resulted in significant
procedural protections for parolees in Illinois. The M.H. and Morales settlements, in particular,
resulted in the appointment of state-funded counsel to adults and youth facing the revocation of
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their parole. In May 2017, I received the Federal Bar Association’s Award for Excellence in Pro
Bono Service for the Morales litigation.
7.

I have also served as lead counsel on a variety of wrongful conviction

compensation and police misconduct damages suits in federal court, including litigation brought
on behalf of the victims of the Jon Burge police torture scandal and other police misconduct in
Chicago and throughout the State of Illinois. See, e.g., Johnson v. Cassidy et al., No. 18-cv-1062,
Finch v. City of Wichita, No. 18-cv-1018-JWB-ADM (D. Kan.), Taylor v. City of Chicago et al.,
No. 14cv737 (N.D. Ill.); Taylor v. Kachiroubas et al., No. 12cv8321 (N.D. Ill.); Swift v. City of
Chicago et al., 12-L-012995 (Cir. Ct. Ck. Cty. 2012), Wilson v. O’ Brien et al., No. 07cv3994
(N.D. Ill.); Kitchen v. Burge, No. 10cv4093 (N.D. Ill.); Beaman v. Souk et al., No. 10cv1019
(C.D. Ill.); and Cannon v. Burge et al., No. 05cv2192 (N.D. Ill.). Almost all of these have
resulted in multi-million dollar settlements in favor of the plaintiffs.
8.

In addition, I have served as trial counsel in other civil rights suits addressing the

following issues: conflicts of interest within the Cook County State’s Attorney’s Office in
connection with the David Koschman homicide (In re Petition for Appointment of Special
Prosecutor, No. 2011 Misc. 46 (Cir. Ct. Ck. Cty.)); prisoners’ rights in Illinois correctional
facilities (e.g., Fontano v. Godinez et al., No. 12cv3042 (C.D. Ill.); Hudson v. Preckwinkle et.
al., No. 13cv8752 (N.D. Ill.)); and post-conviction relief for men who were convicted based on
coerced and tortured confessions obtained under the Jon Burge regime (Class Action Petition for
Relief Under the Illinois Post-Conviction Hearing Act, Nos 91 CR 21451, 84 C 01010801 (Cir.
Ct. Ck. Cty)).
9.

Prior to working at the MacArthur Justice Center, I attended Stanford Law

School, where I received a J.D. with Distinction in 2009. I thereafter clerked for the Hon. Myron
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H. Thompson in the Middle District of Alabama. Prior to law school I worked as a social worker
and project manager at Bronx Community Solutions, part of the Center on Court Innovation,
located in the Bronx Courthouse in New York.
10.

I am a member in good standing of the bar of State of Illinois.

11.

The MacArthur Justice Center has sufficient funds available to finance the costs

of this litigation, and the ongoing monitoring required to protect the interests of the class.
I declare under penalty of perjury that the foregoing is true and correct.

Date: April 3, 2020

____________________
Alexa A. Van Brunt, ARDC #6301074
Roderick and Solange MacArthur Justice Center
Northwestern University Pritkzer School of Law
375 E. Chicago Avenue, 8th Floor
Chicago, Illinois 60611
(312) 503-1336
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
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FOSTER, Individually and on behalf of a class
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v.
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Case No. 20-cv-2134

DECLARATION OF LOCKE E. BOWMAN
1.

I am an attorney licensed to practice law in the State of Illinois. I was admitted to

practice in 1982. From 1982 to 1984, I served as a judicial law clerk to the Hon. Hubert L. Will
of the Northern District of Illinois. I have been an associate in a major law firm (Mayer, Brown
& Platt, 1984-1987); an Assistant Corporation Counsel for the City of Chicago during the
administration of Mayor Harold Washington (1987-1988); and an associate and then a partner at
the firm of Silets & Martin, Ltd., which specialized in federal criminal defense litigation (19881992).
2.

Since 1992, I have been the Director of the Roderick and Solange MacArthur

Justice Center, a public interest law firm that litigates cases of systemic importance for the
criminal legal system. Our practice is described on our website:
https://www.macarthurjustice.org/
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3.

During my 27 plus years at the MacArthur Center, I have litigated many class

actions, some of which are described on the curriculum vitae, which is attached and incorporated
in this declaration.
I declare under penalty of perjury that the foregoing is true and correct.
April 3, 2020
Evanston, Illinois

/s/ Locke E. Bowman
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Curriculum Vitae
Locke E. Bowman
Roderick and Solange MacArthur Justice Center
Northwestern University School of Law
375 East Chicago Ave.
Chicago, Illinois 60611
(312) 503-0844
l-bowman@law.northwestern.edu

Employment:
Executive Director of the Roderick and Solange MacArthur Justice Center
January 2013 - present
Legal Director of the Roderick and Solange MacArthur Justice Center
October 1992 – December 2012
Partner at Martin, Brown, Sullivan & Bowman, Ltd., Chicago, Illinois
March 1992 - October 1992
Partner at Silets & Martin, Ltd., Chicago, Illinois
July 1990 - March 1992
Associate at Silets & Martin, Ltd., Chicago, Illinois
August 1988 - July 1990
Assistant Corporation Counsel for the City of Chicago
February 1987 - August 1988
Associate at Mayer, Brown & Platt, Chicago, Illinois
September 1984 - February 1987
Law Clerk to United States District Judge Hubert L. Will, Chicago, Illinois
July 1982 - July 1984
Law Teaching Experience:
Northwestern University School of Law, Chicago, Illinois
Clinical Associate Professor of Law, 2006 - 2010
Clinical Professor of Law, 2010 Supervision of sixteen second and third year law students per semester, who
participate in the MacArthur Center’s Civil Rights Litigation clinic.
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University of Chicago Law School, Chicago, Illinois
Lecturer in Law, 1993 - 2006
Supervision of eight to twelve second and third year law students per quarter, who
assist in the MacArthur Justice Center’s litigation.
Mandel Legal Aid Clinic’s Intensive Trial Advocacy Workshop and Pretrial
Litigation Methods course
Seminar on Death Penalty and Habeas Corpus
Admissions to practice:
Illinois Supreme Court, 1982
United States District Court for the Northern District of Illinois
General Bar, 1982
Trial Bar, 1988
Federal Defender Panel, 1991
United States Court of Appeals for the Seventh Circuit, 1985
United States Court of Appeals for the Fifth Circuit, 1999
United States Court of Appeals for the Eighth Circuit, 2011
United States Supreme Court, 1997
Education:
University of Chicago Law School, Chicago, Illinois
J.D. 1982, cum laude, Order of the Coif
Harvard College, Cambridge, Massachusetts
A.B. 1978, magna cum laude with concentration
in the Comparative Study of Religion
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Representative Trials:
White v. Sheriff of St. Clair County, (S.D. Ill.), Judge Gilbert
Trial counsel in jury trial of civil rights suit against Sheriff and St. Clair County
Jail guards who ignored a prisoner’s outcry that he was suicidal and allowed the
prisoner to hang himself in his cell. $300,000 jury verdict for the plaintiff.
Rivera v. Guevara, et al., (N.D. Ill.), Judge Gottschall
Co-trial counsel on behalf of a wrongfully convicted man who spent nearly two
decades in prison after being framed by a corrupt Chicago Police officer for a
crime he did not commit. $17 million jury verdict for the plaintiff.
Fontano v. Godinez, (C.D. Ill), Judge Myerscough
Trial counsel in jury trial of civil rights suit against prison officials who retaliated
against a prisoner who exercised his First Amendment rights by reporting that he
had been raped by his cellmate. Settled on the final day of trial for $450,000.
Jimenez v. City of Chicago, (N.D. Ill.), Judge Kennelly
Trial counsel in jury trial of civil rights suit against Chicago police officers on
behalf of man wrongfully charged with murder after police manipulated witness
testimony, filed false reports and concealed evidence. Jury verdict of $25 million
for the plaintiff. (Affirmed on appeal, Jimenez v. City of Chicago, 732 F.3d 710
(7th Cir. 2013)).
People v. Cortez Brown, (Cook County Circuit Court), Judge Crane
Trial counsel in post-conviction hearing for convicted murder defendant who
alleged his confession had been coerced by detectives under the command of
Chicago Police Commander Jon Burge. New trial awarded based on finding that
the confession was involuntary.
Evans v. City of Chicago, et al., (N.D. Ill.), Judge Coar
Second chair trial counsel in jury trial of civil rights suit against Chicago police
officers on behalf of man wrongfully charged with murder after police
manipulated witness testimony and filed false reports. Plaintiff served 27 years in
prison for a crime of which he was innocent.
Ayala, et al. v. City of Chicago, et al., (N.D. Ill.), Judge Holderman
Trial counsel in preliminary injunction hearing for a class of persons who claimed
they were detained as “witnesses” in Chicago police stations. The case was
settled with an award of attorneys’ fees and the Chicago Police Department’s
agreement to an order permanently ending the practice of holding witnesses
behind locked doors without first advising them of their freedom to leave.
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People v. Olajide Banks, (Cook County Circuit Court), Judge Stephens
Second chair trial counsel for indigent defendant accused of possession of cocaine
with intent to distribute.
First Defense Legal Aid, et al. v. City of Chicago, et al., (N.D. Ill.), Judge Shadur
Trial counsel for temporary restraining order and injunction hearing for legal
defender organization being denied access to clients in police custody. Findings
of fact, conclusions of law and injunction in favor of the defender organization are
reported at 225 F. Supp. 2d 870 (N.D. Ill. Sept. 9, 2002), rev’d, 319 F.3d 967.
People v. Faygie Fields, (Alexander County Circuit Court), Judge Clarke
Trial counsel for indigent defendant accused of aggravated battery to prison
guards.
People v. Alcurtis Jackson, (Cook County Circuit Court), Judge Suria
Trial counsel for indigent defendant accused of heinous battery.
United States ex rel. Green v. Peters, (N.D. Ill.), Judge Shadur
Trial counsel for class of criminally convicted appellants whose appeals were
being delayed as a result of understaffing of appellate indigent defender
organization. Findings of fact and conclusions of law in favor of the class are
reported at 917 F. Supp. 1238 (N.D. Ill. 1996).
People v. Chicago Magnet Wire, Inc., (Cook County Circuit Court), Judge Strayhorn
Second chair trial counsel for president of corporation accused of aggravated
assaults and batteries arising out of the operation of a factory.
Smith v. Jack Nicklaus Development Corp., (Will County Circuit Court), Judge McKoski
Trial counsel for landowner in trial of land use dispute. Verdict in favor of
landowner was upheld on appeal. (Smith v. Jack Nicklaus Development Corp.,
225 Ill. App. 3d 384 (2d Dist. 1992))
United States v. United Skates of America, Inc., (N.D. Ill.), Judge Aspen
Second chair trial counsel for corporation accused of federal RICO offenses in
connection with alleged payment of bribes to obtain liquor licenses.
Evans v. City of Chicago (and consolidated cases), (N.D. Ill.), Judge Grady
Co-trial counsel for the City of Chicago in damages phase trial of plaintiff class
claim that City of Chicago had unconstitutionally delayed the payment of tort
judgments. Trial court’s ruling that the City owed damages to the plaintiff class
was reversed on appeal. (Evans v. City of Chicago, 873 F.2d 1007 (7th Cir. 1989),
cert. denied, 495 U.S. 956 (1990))
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Maloney v. Washington, (N.D. Ill.), Judge Plunkett
Second chair trial counsel for defense in trial of reverse discrimination case
against Mayor and Superintendent of Police of the City of Chicago.
Other Representative Trial Level Cases:
Swift v. City of Chicago, (Circuit Court of Cook County), Judge Alexrood
Civil rights suit on behalf of a man who, as a teenager confessed to a crime he did
not commit and of which he was later exonerated by DNA evidence. Suit named
member of the Chicago Police Department and the Cook County State’s Attorney
as defendants. Settled on the eve of trial for a combined total of $12,375,000.00.
Strong v. Tessmann, (N.D. Ill.), Judge Durkin
Civil rights case for a man who spent over a decade of wrongful incarceration
after being wrongfully convicted following a fraudulent investigation by the Lake
County, Illinois Major Crimes Task Force. Case settled for $9,000,000.00.
In re Petition for Appointment of Special Prosecutor, (Circuit Court of Cook County),
Judge Martin
Petition by elected officials, bar associations, prominent lawyers and community
groups seeking a special prosecutor to prosecute officers involved in the homicide
of Laquan McDonald and subsequent attempts to cover up the facts.
Robinson v. Martin, (Circuit Court of Cook County), Judge Gamrath
Class action suit challenging as a violation of equal protection and due process the
use of money bail as security for criminally charged persons’ release from pre-trial
custody.
Yates v. County of St. Clair, (S.D. Ill.), Judge Reagan
Civil rights case on behalf of intellectually impaired 17 year old who confessed
during a videotaped interrogation to an armed robbery he did not commit. Case
was settled for $900,000—the largest civil rights settlement ever paid by St. Clair
County.
Taylor v. City of Chicago, (N.D. Ill.), Judge Lee
Civil rights case on behalf of innocent man who was convicted of a murder
committed at a time when he was in police custody and spent over two decades in
prison.
Rivera v. Lake County, (N.D. Ill.), Judge Leinenweber
Civil rights case on behalf of innocent man who was psychologically tortured into
confessing to a rape-murder. Case was settled for $20 million.
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People v. Johnnie Plummer, et al., (Circuit Court of Cook County), Judge Biebel
Class action petition for all still-incarcerated victims of Jon Burge whose
convictions allegedly rest on a confession elicited by torture. The case sought an
evidentiary hearing for all class members and new trials where appropriate. The
matter was resolved with an order directing the appointment of counsel for all
such persons.
In re Petition for Appointment of Special Prosecutor, (Circuit Court of Cook County),
Judge Toomin
Petition by family of David Koschman, who was slain by the nephew of former
Chicago Mayor Daley, for appointment of an independent prosecutor to
investigate the homicide and pursue criminal charges. The appointed special
prosecutor secured a conviction of the former Mayor’s nephew.
Kitchen v. Burge, (N.D. Ill.), Judge Bucklo
Civil rights case on behalf of Jon Burge torture victim who was sentenced to
Death Row for a crime he did not commit after confessing under torture. Settled
for $6.85 million.
Tillman v. Burge, (N.D. Ill.), Judge Pallmeyer
Civil rights case on behalf of Jon Burge torture victim who spent over two
decades in prison after confessing under torture to a crime he did not commit.
Settled for $5.375 million
People v. Tillman, (Circuit Court of Cook County), Judge Gaughan
Post-conviction litigation on behalf of a prisoner whose conviction rested
principally on a confession elicited during a physically coercive interrogation
conducted by Chicago Police Commander Jon Burge and other detectives.
Livers v. Schenck, et al., (D. Neb.), Judge Bataillon
Civil rights case against Cass County, Nebraska and Nebraska State Patrol
investigators on behalf of an innocent man who spent over eight months jailed
after a false confession was coerced from him. Settled for $1.65 million.
Pendleton v. Fish, et al., (N.D. Ill.), Judge Zagel
Civil rights case against Chicago Police forensic investigator and police officers
on behalf of an innocent man who spent over eight years incarcerated for a sexual
assault that he did not commit. Settled for $600,000.
Wilson v. O’Brien, et al., (N.D. Ill.), Judge Kocoras
Civil rights case against Chicago Police officers on behalf of a man who spent
over nine years in prison for a crime he did not commit. Settled for $3.6 million.
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National Association of Criminal Defense Lawyers v. Chicago Police Department, et
al., (Circuit Court of Cook County), Judge Mason
Freedom of Information Act suit seeking access to data underlying the Illinois
eyewitness identification study, which purported to find that traditional methods
of conducting lineups and photo arrays are more reliable than the sequential,
double-blind method favored by social science research.
Mason v. County of Cook, et al., (N.D. Ill.), Judge Zagel
Civil rights class action case against Cook County and officials responsible for
creating and implementing Central Bond Court, under which bonds are set for
arrestees via closed circuit video. Case was dismissed when the Chief Judge of
the Circuit Court of Cook County ordered that all future bond hearings be
conducted with bond applicants present before the court.
Cannon v. Burge, et al., (N.D. Ill.), Judge St. Eve
Civil rights case against Chicago Police officers and Cook County State’s
Attorney’s office on behalf of a man who was tortured into confessing to a murder
he did not commit.
People v. Darrell Cannon, (Circuit Court of Cook County), Judge Fox
Post-conviction proceedings on behalf of police torture victim who pled guilty to
armed violence and conspiracy to commit murder as a result of ineffective
assistance of counsel. The plea was vacated and the charges dismissed.
Johnson v. City of Chicago, (N.D. Ill.), Judge Hart
Civil rights case alleging policy claim against the City of Chicago for unlawful
detention of witnesses during high profile criminal investigations.
Bell v. Cummings, et al., (Circuit Court of Cook County), Judge Hogan
Represented man wrongfully charged with his mother’s murder after police
coerced him into falsely confessing in suit for malicious prosecution and
intentional infliction of emotional distress against the police officer who coerced
the confession. Settled for $1 million.
In re Petition for Appointment of Special Prosecutor, (Circuit Court of Cook County),
Judge Biebel
Represented petitioners seeking the appointment of a special prosecutor to
investigate and prosecute crimes committed by Chicago Police detectives who
engaged in torture of suspects at the Area 2 Chicago Police headquarters. Special
prosecutor was appointed in April, 2002.
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Willis v. Fish, et al., (Circuit Court of Cook County), Judge Casciato
Represented exonerated former prisoner in malicious prosecution action against
prosecutor and forensic scientists in the Chicago Police crime lab. Settled for
$2.6 million.
Ceriale v. Smith & Wesson; Young v. Bryco Arms; and Smith v. Navegar, Inc. (Circuit
Court of Cook County), Judge Duncan-Brice
Represented families of gun violence victims in public nuisance litigation against
firearms manufacturers, alleging that manufacturers are responsible for
consequences of gun violence in light of distribution practices that funnel guns to
criminals in the City of Chicago.
Chicago Reader, Inc. v. Sheahan, (N.D. Ill.), Judge Moran
Represented journalist in an action seeking to bar Cook County Sheriff from
refusing the journalist access to the Cook County Jail in retaliation for
unfavorable story about the Sheriff. Trial court’s decision granting summary
judgment in favor of the plaintiff is reported at 141 F. Supp. 2d 1142 (N.D. Ill.
2001)
Newsome v. James, (N.D. Ill.), Judge Plunkett
Pretrial representation of exonerated former prisoner in civil rights action against
police officers for malicious prosecution. Trial court’s decision denying motions
to dismiss is reported at 968 F. Supp. 1318 (N.D. Ill. 1997).
Protess v. Howell, (N.D. Ill.), Judge Castillo
Represented journalist David Protess and students in an action seeking
journalistic access to condemned prisoner in the days prior to the prisoner’s
scheduled execution. For a description of the case, see Judge Castillo’s opinion
transferring venue, reported at 1995 U.S. Dist. LEXIS 6102 (N.D. Ill. May 4,
1995).
Jefferson v. Fry, (Circuit Court of Cook County), Judge Foreman
Represented class of indigent criminal appellants in action challenging the
propriety of Cook County Public Defender’s practice of filing motions to
withdraw from nearly half of the appellate cases to which the Public Defender is
appointed.
Representative Appellate Cases:
Jimenez v. City of Chicago, 732 F.3d 710 (7th Cir. 2013) (argued).
Livers v. Schenck, 700 F.3d 340 (8th Cir. 2012) (argued).
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National Ass’n of Crim Def Lawyers v. Chi Police Dep’t, 924 N.E.2d 564 (Ill. App. 1st
Dist. 2010) (argued).
Evans v. City of Chicago, 513 F.3d 735 (7th Cir. 2007).
First Defense Legal Aid v. City of Chicago, 319 F.3d 967 (7th Cir. 2003) (argued).
Young v. Bryco Arms, 327 Ill. App. 3d 948 (1st Dist. 2001) (argued), rev’d, 213 Ill. 2d
433 (2004) (argued).
People v. Rokita, 316 Ill. App. 3d 292 (5th Dist. 2000) (argued).
Hanrahan v. Williams, 267 Ill. App. 3d 735 (2d Dist. 1994), rev’d, 174 Ill. 2d 268 (1996)
(argued), cert. denied, 118 S. Ct. 56 (1997).
People v. Brown, 172 Ill. 2d 1 (1996).
United States v. Eliason, 3 F.3d 1149 (7th Cir. 1993) (argued).
Smith v. Jack Nicklaus Development Corp., 225 Ill. App. 3d 384 (2d Dist. 1992)
(argued).
Fenderson v. Athey Products Corp., 220 Ill. App. 3d 832 (1st Dist. 1991) (argued).
Significant Amicus Briefs:
Obrycka v. City of Chicago, 2012 U.S. Dist. LEXIS 179990 (N.D. Ill. December 20,
2012).
Co-author of amicus brief to a judge in the Northern District of Illinois arguing
that it would violate the public interest to grant the City of Chicago’s request as
part of a settlement deal to vacate a judgment against the City finding that the
City Police had a code of silence.
People v. Wrice, 406 Ill. App. 3d 43 (1st Dist. 2011), aff’d, 2012 Ill. LEXIS 306 (2012).
Author of amicus briefs to the Illinois Appellate Court and the Illinois Supreme
Court arguing on behalf of an ad hoc group of prominent Illinois lawyers and
politicians that prisoners alleging their convictions were procured through torture
should have receive a full hearing into their allegations without regard to the
technical timeliness of the claim or the harmless error doctrine.
People ex rel. Madigan v. Snyder, 208 Ill. 2d 457 (2004).
Author of amicus brief arguing on behalf of death row inmates whose sentences
were commuted against their will to life imprisonment that the commutations

-9-

Case: 1:20-cv-02134 Document #: 6-4 Filed: 04/03/20 Page 12 of 17 PageID #:134

were valid under Illinois law and should be upheld despite the inmates’ personal
preferences.
People v. Rissley, 206 Ill. 2d 403 (2003).
Author of amicus brief arguing on behalf of religious leaders that a death row
appellant should not be denied a hearing on his constitutional claims because he
erroneously relied on his appointed lawyer’s advice and filed his petition for
post-conviction hearing six days too late.
People v. Kliner, 185 Ill. 2d 81 (1998).
Author of amicus brief arguing on behalf of prominent Illinois lawyers that there
should be a moratorium on death penalty executions pending a review of the
Illinois capital punishment process in light of the many instances of wrongful
convictions and death sentences imposed upon the actually innocent. (The
Illinois Supreme Court declined to address the issue raised in the brief..)
Bracy v. Gramley, 520 U.S. 899 (1997).
Author of amicus brief arguing on behalf of prominent Illinois lawyers that there
should be an evidentiary hearing into a death row inmate’s habeas corpus claim
that his conviction and death sentence were tainted because a corrupt judge had
presided over his trial.
People v. McCauley, 163 Ill. 2d. 414 (1994).
Author of amicus brief arguing on behalf of various criminal defense
organizations and prominent criminal defense counsel that the right to counsel
provision of the Illinois constitution should be interpreted more broadly than the
United States Supreme Court had interpreted the Sixth Amendment in Moran v.
Burbine, 475 U.S. 412 (1986).
Selected Lectures and Conference Presentations:
Roderick and Solange MacArthur Justice Center
Conference on De-incarceration through Civil Rights Litigation, April 2016
Convenor and panelist
Northwestern University School of Law
Journal of Law and Social Policy Symposium on Police in America, November
2015
Convenor and panel facilitator
Office of the Cook County Public Defender
Seminar on representing victims of Jon Burge, October 2013
Presentation on post-conviction hearings involving claims of torture by Jon
Burge and his men.
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Northwestern University School of Law
Centennial Symposium of the Journal of Criminal Law and Criminology, January
2010
Presentation on the Effects of Videoconferencing on Outcomes in Bond Hearings
in Cook County (with Prof. Shari Seidman Diamond)
Citizens Alert/Jane Addams College of Social Work at the University of Illinois at
Chicago
Symposium on Independent Oversight of Police in Chicago, February 2007
Presentation on police torture and the need for civilian oversight of the Chicago
Police Department
Illinois Academy of Criminology
Fall Program 2006
Presentation on Special Prosecutor investigation of Chicago Police Lt. Jon Burge
and the Area 2 police torture scandal
American Trial Lawyers Association
2000 Annual Convention, July 2000
Firearms and Ammunition Litigation Group
Presentation on litigating public nuisance cases against the gun industry
Loyola University Chicago School of Law
Loyola Consumer Law Review Symposium, April 2000
Panel on Guns and Violence: Legislation, Litigation and Consumer Policy
ACLU/Open Society Institute
Workshop on Indigent Defense Litigation, April 2000
Panel on Litigation Strategies
Midwest Criminal Justice Association
Annual conference, October 1999
Keynote speech
Northwestern University School of Law
National Conference on Wrongful Convictions and the Death Penalty
Panels on the Illinois moratorium movement and compensating the wrongfully
convicted, November 1998
Northwestern University School of Law Student Federalist Society
Debate on Racism in the Death Penalty, October 1997
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Illinois Public Defender Association, annual conference, June 1997
Presentation of Illinois Public Defender Caseloads and Resources Survey
John Marshall Law School, The 7th Belle R. and Joseph H. Braun Memorial
Distinguished Lecture and Symposium on the Death Penalty
Panel on post conviction and habeas corpus strategy, October 1996
University of Chicago Roundtable conference on intermediate punishments
Panel on alternatives to incarceration, January 1995
Other presentations include lectures and panel discussions for student groups at the
University of Chicago and the University of Chicago Law School on death
penalty issues, handguns litigation and public interest litigation. Frequent
speaker on the death penalty and other criminal justice issues in a variety of fora.
Publications:
L. Bowman, Delays in Laquan McDonald case foster despair in Chicago, Chicago
Tribune (July 15, 2016).
A. Van Brunt, S. Bedi, L. Bowman and C. Futterman, Complaint Submitted to the U.S.
DOJ Documenting the Role of the Independent Police Review Authority in Perpetuating
a Code of Silence and Culture of Violence in the Chicago Police Department, 11 Police
Misconduct and Civil Rights 3 (January/February 2016).
L. Bowman and G. F. Taylor, Courts Have Sorry Record in Police Abuse Cases, Chicago
Sun Times (December 16, 2015).
L. Bowman and G. F. Taylor, State’s Attorney Yet to Apologize for Koschman Case,
Chicago Sun Times (September 17, 2015).
L. Bowman, Justice Is Lacking When System Protects Its Own, Chicago Tribune, (July
24, 2015).
L. Bowman, The Ugly Truth Behind the Killing of Michael Brown, Crain’s Chicago
Business (December 2, 2014).
S. S. Diamond, L. E. Bowman, M. Wong and M. M. Patton, Efficiency and Cost: The
Impact of Videoconferenced Hearings on Bail Decisions, 100 Northwestern J. Crim. L.
and Criminology 869 (Summer 2010).
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L. Bowman, Review of Jon B. Gould, The Innocence Commission: Preventing Wrongful
Convictions and Restoring the Criminal Justice System: Lemonade Out of Lemons: Can
Wrongful Convictions Lead to Criminal Justice Reform? 98 Northwestern J. Crim. L.
and Criminology 1501 (Summer 2008)
L. Bowman, Review of Steve Bogira, Courtroom 302: The Emperor Has No Clothes: A
Journalist Sees the Criminal Justice System, 95 Northwestern J. Crim. L. and
Criminology 1411 (Summer 2005).
L. Bowman, Reversal of Fortune: How George Davis Unwittingly Proved the
Importance of Having an Appellate Lawyer, CBA Record (November 2005).
L. Bowman, Lawyers must be guardians of liberty, Chicago Daily Law Bulletin, (April
23, 2005).
L. Bowman and Rob Warden, Independent Crime Labs Could Help Stop Forensic Fraud,
Chicago Sun Times (November 7, 2004).
L. Bowman and Randolph Stone, Burge Investigation Needs Ratcheting Up,
Chicago Tribune (April 22, 2003).
L. Bowman and Randolph Stone, Cop Brutality Probe Must Be Thorough, Fair,
Chicago Sun Times (May 16, 2002).
L. Bowman, Litigating the Public Nuisance Case, 2 ATLA 2000 Convention Reference
Materials 1815 (2000).
L. Bowman, Gov. Ryan Should Sign Bill Requiring Preservation of DNA, Chicago
Tribune (May 2, 2000).
L. Bowman, Desperate Hours, Kokoraleis Execution Places Us at A Moral Crossroads,
Chicago Tribune (March 14, 1999).
L. Bowman, In Quest for the Truth, Cameras Will Not Lie, Chicago Sun Times
(February 16, 1999).
L. Bowman, Clemency Project Serving Victims of Parole System, Chicago Sun Times
Letter (March 7, 1996)
H. Silets and L. Bowman, Crime on the Production Floor, 21 Criminal Law
Advocacy Reporter 557 (1991).
Occasional blog posts for the Huffington Post are archived at
http://www.huffingtonpost.com/locke-bowman/
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Other Activities:
Member of Police Oversight Working Group for Mayor Emanuel’s 2016 Police
Accountability Task Force
Co-author of December 2015 Complaint to the U.S. Department of Justice regarding the
failures of Chicago’s Independent Police Review Authority.
Co-author of April 2007 Report on the Failure of Special Prosecutors Edward J.
Egan and Robert D. Boyle to Fairly Investigate Police Torture in Chicago.
Leader in public interest advocacy effort to implement reforms in the Chicago Police
Department’s internal disciplinary process (Summer 2007).
Coordinated the filing of clemency petitions for approximately 150 death row inmates
whose death sentences were commuted by Illinois Governor George Ryan in
January 2003.
Member of the Advisory Committee of the Illinois Death Penalty Education Project
Founded by the Justice Project, the Northwestern Law School Center on
Wrongful Convictions and the MacArthur Justice Center to educate the public
about flaws in the Illinois death penalty system and the need for reform, 20012002
Chicago Council of Lawyers
Member of the Board of Governors, 2001 - 2002
Member of the Executive Committee, 2002 - 2005
President, 2003 - 2005
Co-Chair of the Illinois Lawyers of the Legal Community Against Violence, a
Lawyers’ organization dedicated to improving the regulation of firearms
2000 – present
Member of Illinois House of Representatives Task Force on the Death Penalty
Created by House Resolution to study problems in the administration of capital
punishment in the State of Illinois, 1999 - 2000
Member of Advisory Board of the Educational Fund to End Handgun Violence
Washington, DC-based organization that advocates and litigates for gun control,
1998 - present.
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Member of Honorary Board for First Defense Legal Aid
An indigent defender organization that provides free representation to suspects in
police custody prior to charging and initial court appearance, 1996 - present.
Awards:
American Constitution Society, Legal Legend Award, July 2015
Named an Illinois Superlawyer in 2005, 2006, 2007, 2008 and 2009
St. Joseph the Worker Award, Evangelical Catholic Diocese of the Northwest,
November 2010
First Defense Legal Aid, First Defender Award, May 2008
Citizens Alert Rev. Willie Baker Award, for Contributions toward Community Justice,
April 2005
Clarence Darrow Award, Clarence Darrow Commemorative Committee, For Leadership
Efforts to Reform the Death Penalty System, March 2003
Illinois Public Defender Association Award for Excellence and Meritorious Service
November 1994
Media Experience:
Litigation activities have often been covered in the media. Frequently interviewed in the
print and electronic media on a variety of issues related to criminal justice. Often quoted
in the Chicago Tribune and Chicago Sun-Times. Interviewed on The Today Show, CNN
and National Public Radio. Frequent local radio and television interviews.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
ANTHONY MAYS, Individually and on behalf
of a class of similarly situated persons; and
JUDIA JACKSON, as next friend of KENNETH
FOSTER, Individually and on behalf of a class
of similarly situated persons,

)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs-Petitioners,
v.
THOMAS DART, Sheriff of Cook County,
Defendant-Respondent.

Case No. 20-cv-2134

DECLARATION OF CHARLES GERSTEIN
1) My name is Charlie Gerstein and, on behalf of Civil Rights Corps, I am one of the
counsel for the named Plaintiff and the putative Class members in this case. I submit this
Declaration in support of the Plaintiff’s motion to certify this case as a class action.
2) Prior to joining Civil Rights Corps, I was a law clerk for the Honorable Pierre N.
Leval of the United States Court of Appeals for the Second Circuit and for the Honorable
J. Paul Oetken of the United States District Court for the Southern District of New York. I
graduated summa cum laude from the University of Michigan Law School in 2013,
finishing second in my class. In law school, I briefed and argued a federal criminal appeal
in the United States Court of Appeals for the Sixth Circuit, and a state criminal appeal in
the Ohio Court of Appeals.
3) I am currently class counsel and lead counsel in Little v. Frederick, No. 17-CV-724
(W.D. La.), a class-action challenge to unconstitutional money-bail practices in Lafayette,

1

Case: 1:20-cv-02134 Document #: 6-5 Filed: 04/03/20 Page 2 of 3 PageID #:141

Louisiana (currently on appeal), and in Hernandez v. City of Houston, Texas, 16-CV-3577
(S.D. Tex.), a putative class-action challenge to unconstitutional detention without a
judicial determination of probable cause.
4) I am currently lead counsel in Willey v. Ewing, 18-CV-81 (S.D. Tex.), a challenge
to judicial interference with the independence of defense counsel; Stone v. Tom Green
County, 20-CV-61 (N.D. Tex.), a challenge to prosecutorial relation against defense
counsel; Hudson v. Montgomery County, 20-CV-1487 (E.D. Penn.), a challenge to county
retaliation against defense counsel; and State v. Jones, No. S067542 (Or.), a mandamus
action in the Oregon Supreme Court challenging unconstitutional bail practices.
5) I am additionally counsel in Parga v. Tulsa County, 18-CV-298 (N.D. Okla.), a
class-action challenge to pretrial-detention practices; and The Nashville Community Bail
Fund v. Gentry, 20-CV-103 (M.D. Tenn.).
6) I previously served as lead counsel in a successful federal habeas challenge to
wealth-based pre-trial detention in Memphis, Tennessee, Weatherspoon v. Oldham, No.
17-CV-2535-SHM-CGC, 2018 WL 1053548, at *1 (W.D. Tenn. Feb. 26, 2018), and in a
successfully resolved class-action challenge to probable-cause practices in Harris County,
Texas, Lomas v. Harris Cty., Tex., 16-CV-3745 (S.D. Tex. 2017).
7) Attorneys with Civil Rights Corps have been lead counsel in well over a dozen
federal class action lawsuits across the country.
8) Civil Rights Corps is prepared to contribute significant resources to litigating this
case. Plaintiffs’ counsel have paid all costs associated with the investigation and litigation
to date and will continue to do so.
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I declare under penalty of perjury that the forgoing is true and correct to the best of
my knowledge.
Dated: April 3, 2020
/s/ Charles Gerstein
Charles Gerstein
Civil Rights Corps
1601 Connecticut Ave NW
Suite 800
Washington DC 20009
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