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Synopsis 
Following remand in school desegregation case, 96 F.3d 
600, the United States District Court for the Southern 
District of New York, 984 F.Supp. 687, Sand, J., found 
that school system still labored under vestiges of de jure 
segregation, and entered remedial order. State and city 
appealed. The Court of Appeals, Jacobs, Circuit Judge, 
held that: (1) plaintiffs, not the State, bore the burden of 
persuasion on the issue of whether vestiges of segregation 

remained in city’s schools; (2) evidence that school 
district’s curriculum and teaching techniques were 
insufficiently multicultural was legally insufficient to 
constitute a vestige of segregation; (3) evidence was 
insufficient to support conclusion that low teacher 
expectations for minority students constituted a vestige of 
prior segregation; (4) a finding of prior segregation, 
coupled with a finding of present day racial differences in 
educational achievement, is an insufficient positive test 
for the presence of residual segregative effects; (5) 
sweeping remedy imposed, requiring enhanced funding 
by state for general school improvement purposes, 
exceeded the broad power of the district court; and (6) 
district court did not abuse its broad remedial discretion in 
apportioning to the state half the compliance costs for 
earlier remedial order. 
  
Reversed in part, affirmed in part, and remanded. 
  
Sack, Circuit Judge, filed an opinion concurring in part 
and dissenting in part. 
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Judge SACK concurs in part and dissents in part in a 
separate opinion. 
 
 

JACOBS, Circuit Judge: 

 
In 1996, this Court affirmed findings by the United States 
District Court for the Southern District of New York 
(Sand, J.) that the State of New York had been aware of 
de jure segregation by the City of Yonkers in its public 
schools, and that the State failed to take corrective 
measures. See United States v. City of Yonkers, 96 F.3d 
600, 611 (2d Cir.1996). At the same time, we held 
(reversing the district court) that the State could for that 
reason be liable under the Fourteenth Amendment or the 
Equal Education Opportunities Act, see id. at 619, 621, 
and remanded for further proceedings. The case now 
returns to us following the district court’s finding that the 
school system still labors under vestiges of de jure 
segregation, and entry of a judgment embodying a remedy 
supplemental to one imposed a decade earlier and 
intended (like the earlier remedy) to eradicate the vestiges 
of school segregation in Yonkers. 
  
The order appealed from finds that two vestiges remain in 
the Yonkers schools: (i) low teacher expectations for 
minority students, and (ii) insufficiently multi-cultural 
orientation of teaching techniques and curriculum. The 
district court ordered the State to contribute $575 million 
over nine years to help fund various remedial measures. 
  
The defendant State of New York (joined by the 
defendant City of Yonkers) contests the district court’s 
finding that vestiges of segregation remain in the school 
system. In opposition, the plaintiff National Association 
for the Advancement of Colored People (“NAACP”) 
argues that the findings are adequately supported by the 
evidence; on that issue, the NAACP is joined by the 
defendant Yonkers Board of Education, which would 
enjoy a large infusion of State funding if the order is 
affirmed *306 and which reproaches itself for failing to 
obliterate segregation. 
  
The State appeals on the further grounds (i) that the 
remedy imposed exceeded the district court’s authority; 
(ii) that the cross-claims filed against it by the Yonkers 
parties (the City and the Board) are barred by the doctrine 
of municipal incapacity; (iii) that the NAACP lacks 
standing to litigate the apportioning of liability among the 
defendants; and (iv) that the district court impermissibly 
assessed against the State half the annual cost of remedial 
measures. As to these issues, the City joins the NAACP 
and the Board in urging affirmance of the remedial orders. 
  

 In this opinion, we arrive at the following conclusions: 

● Ordinarily, the parties seeking to end court 
supervision of schools bear the burden of persuasion on 
the issue of whether the school system is free of the 
vestiges of segregation. However, in the absence of 
findings that there are vestiges of segregation in student 
attendance, faculty, staff, transportation, extracurricular 
activities, and facilities—the so-called Green factors 
listed in Green v. County School Board, 391 U.S. 430, 
435, 88 S.Ct. 1689, 1693, 20 L.Ed.2d 716 (1968)—the 
burden is properly placed on the parties that desire to 
prolong judicial oversight. In this case, therefore, the 
burden rests with the NAACP and with the Board of 
Education, the party that has best access to information 
relevant to the issue. 

● The NAACP and the Board have failed to carry their 
burden of demonstrating that the two circumstances 
identified by the district court exist and are vestiges of 
prior segregation. The evidence supporting these 
findings was almost entirely anecdotal, and failed to 
forge an adequate causal link between the regime of de 
jure segregation and any ongoing remediable 
deficiency. Likewise, statistical evidence about racial 
disparities in educational achievement failed to 
demonstrate that the racial gap was the product of prior 
segregation, as opposed to, for example, ambient 
societal racism. 

● The remedy imposed by the district court exceeded 
its broad remedial authority because the remedy 
constitutes by and large a general school improvement 
program. The court failed to articulate the required 
nexus between any ongoing injury caused by 
unconstitutional conduct and proposed remedial 
measures. 

● As the case is currently structured, we reject the 
State’s arguments on municipal incapacity and 
standing. Since the State concedes that the NAACP 
plaintiffs do have standing to litigate the State’s 
liability and the scope of the remedy, the district court 
has little choice but to apportion costs among the joint 
tortfeasors. 

● Finally, the district court did not exceed its remedial 
authority in allocating to the State one-half the annual 
costs of its previously-imposed remedy. At the same 
time, we leave it to the district court on remand to 
assess the ongoing efficacy and necessity of that 
remedy. 
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BACKGROUND 

We will assume familiarity with our previous decisions in 
the case, see United States v. City of Yonkers, 96 F.3d 600 
(2d Cir.1996) (“Yonkers V ”); United States v. Yonkers 
Bd. of Educ., 837 F.2d 1181 (2d Cir.1987) ( “Yonkers III 
”), and will here emphasize only those facts and 
circumstances that bear upon the issues presented on this 
appeal. 
  
In 1980, the United States sued the City of Yonkers, the 
Yonkers Board of Education, and the Yonkers 
Community Development agency, alleging housing and 
school segregation in violation of the Equal Protection 
Clause and federal civil rights statutes. The NAACP 
intervened as a plaintiff the following year, and the case 
*307 was subsequently certified as a class action. 
  
After trial, the district court found that the defendants had 
committed intentional racial discrimination in housing 
and in education. See United States v. Yonkers Bd. of 
Educ., 624 F.Supp. 1276 (S.D.N.Y.1985) (Sand, J.) 
(“Yonkers I ”). Specifically, the Board had clung to a 
neighborhood school policy with full knowledge that its 
location of subsidized public housing in poorer 
neighborhoods of the City would be conducive to 
segregated schools; had manipulated school openings and 
closings and attendance zones to create and preserve 
racially identifiable schools; had rejected several 
reasonable proposals that would have desegregated the 
student population; had consigned students in 
predominantly minority schools to inferior facilities and 
staff; had followed a policy of disproportionately 
assigning minority teachers and staff to schools with 
predominately minority student populations; and had 
assigned minority students disproportionately to special 
education classes. See Yonkers III, 837 F.2d at 1212–14. 
The district court found that the City was also liable for 
school segregation because it had pursued a 
discriminatory housing policy with the intent (in part) to 
keep racially identifiable schools, and because the 
mayor’s appointments to the Board of Education evinced 
a desire to continue segregated schools in Yonkers. See 
id. at 1214–15. 
  
A year later, the district court issued its remedial order for 
the Yonkers schools. See United States v. Yonkers Bd. of 
Educ., 635 F.Supp. 1538 (S.D.N.Y.1986) (Sand, J.) 
(“Yonkers II ”). Its stated goal was to achieve the 
desegregation of the student population in every school in 
the system by the 1987–88 school year.1 The principal 
tools for achieving that goal were the creation of 
City-funded magnet programs to attract non-minorities to 
predominately minority schools and the adoption of a 
“controlled choice” system for student assignments. See 
Yonkers III, 837 F.2d at 1215. This remedial order has 

come to be known as the first Educational Improvement 
Plan (“EIP I”). 
  
We affirmed Yonkers I and Yonkers II in 1987. See id. at 
1239. 
  
Under EIP I, the Yonkers schools achieved “enrollment” 
desegregation during the 1986–87 school year and did so 
“in a relatively smooth and peaceful manner.” United 
States v. City of Yonkers, 833 F.Supp. 214, 216 
(S.D.N.Y.1993) (Sand, J.) (“Yonkers IV ”). 
  
In September 1987, the Board of Education sought leave 
to file a cross claim against the State and numerous state 
agencies and employees, and the NAACP moved to 
amend its complaint to name as defendants the same State 
parties. At roughly the same time, and at the district 
court’s invitation, the Board began formulating a second 
Educational Improvement Plan (“EIP II”). 
  
The state defendants’ motions to dismiss and for summary 
judgment were denied in 1989 and 1992, respectively. See 
United States v. City of Yonkers, No. 80 CIV. 6761(LBS), 
1989 WL 88698 (S.D.N.Y. Aug.1, 1989), appeal 
dismissed, 893 F.2d 498 (2d Cir.1990); United States v. 
City of Yonkers, No. 80 CIV. 6761(LBS), 1992 WL 
176953 (S.D.N.Y. July 10, 1992). The district court then 
ordered a trifurcated trial to establish: (1) whether 
“vestiges” of segregation remained in the Yonkers 
schools despite EIP I; (2) whether there was a causal 
relationship between any unconstitutional actions by the 
State defendants and those vestiges; and (3) what remedy, 
if any, would be appropriate. 
  
*308 After the first phase of this three-part proceeding, 
the district court held that vestiges of segregation 
persisted. Although the district court placed considerable 
weight on racial disparities in achievement test results, it 
treated the testing disparities as evidence of vestiges but 
declined to consider them vestiges of segregation in 
themselves. See Yonkers IV, 833 F.Supp. at 222. The 
court relied on a study prepared by a Board expert that 
applied multiple regression analysis to students’ reading 
and math scores on the Metropolitan Achievement Test. 
The study concluded that race was a statistically 
significant factor in accounting for disparities in 
performance even after controlling for other possible 
influences, such as placement in special education, 
poverty (for which receipt of subsidized lunches was used 
as a proxy), attendance at schools where many students 
receive subsidized lunches, and limited English language 
skills. See id. at 221. The district court acknowledged that 
the study “suffer[ed] from a lack of adequate base data” 
and that there could be other factors contributing to the 
disparity in results, such as weight at birth, the 
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educational level of parents, and living in a single-parent 
household. Id. at 221–22. The court did not credit 
evidence adduced by the State (i) that other urban school 
districts nationally suffered from the same racial gaps in 
achievement scores, see id. at 223 (“[T]he widespread 
nature of the problem ... does not provide an excuse for 
inaction.”); (ii) that the lack of adequate multi-cultural 
training was attributable to the staff’s “intransigence” 
rather than a lack of funds, id.; and (iii) that ongoing 
disparities in educational results are attributable to 
intervening demographic changes rather than to historical 
segregation, see id. at 224–25. 
  
Beginning with “the premise that all children can learn,” 
Judge Sand found that the Board of Education had 
demonstrated that the test disparities resulted from 
vestiges of discrimination, and identified two ongoing 
circumstances as vestiges of segregation resulting in 
racial disparities in educational quality: (i) low teacher 
expectations for minority students and (ii) insufficiently 
multi-cultural curricula and teaching techniques. See id. at 
222–23. 
  
The State did not appeal the district court’s 1993 decision 
on vestiges because it was the first stage of a trifurcated 
trial. Although this Court’s 1996 opinion ruled on other 
aspects of the case, it noted that the finding of vestiges 
was not under review. See Yonkers V, 96 F.3d at 604. 
That matter therefore comes before this Court for the first 
time in this appeal. 
  
The second phase of the trifurcated litigation is not 
directly relevant to this appeal. After a trial in 1995, the 
district court found as facts that the State knew or should 
have known of the de jure segregation in the Yonkers 
public schools and that it had failed to take action to end 
it. See id. at 604–05. As a matter of law, however, the 
district court held that the State’s omissions could not be 
the basis of liability for violation of the Fourteenth 
Amendment or of the Equal Educational Opportunities 
Act of 1974 (“EEOA”), 20 U.S.C. §§ 1701–1758. In 
1996, this Court affirmed the district court’s factual 
findings on the State’s acts and omissions but reversed its 
legal holding, and thereby opened the door to State 
liability. See Yonkers V, 96 F.3d at 611. 
  
With this Court’s reinstatement of the case against the 
State, the district court proceeded in 1997 to the remedial 
(and final) phase of the trifurcated trial. Four years had 
passed since the district court’s 1993 vestiges ruling, so 
the court wisely took the opportunity to revisit the 
question of whether vestiges of segregation persisted. 
  
At trial in 1997, the State offered evidence showing that 
the achievement disparities in Yonkers were comparable 

to those in four other New York school districts that had 
similar demographics but had never been found to have 
practiced de jure segregation. See United States v. *309 
Yonkers Bd. of Educ., 984 F.Supp. 687, 690 
(S.D.N.Y.1997) (Sand, J.) (“Yonkers VI ”). The Board of 
Education countered with (i) an updated version of its 
1993 regression analysis; (ii) evidence of disparities in 
dropout rates, suspension rates, and rates of assignment to 
special education classes; and (iii) anecdotal evidence that 
some Yonkers teachers have low expectations for 
minority students. See id. 
  
The Court rejected the State’s data comparing test-score 
disparities in Yonkers with disparities in comparable 
districts in the State, noting that those districts could also 
be suffering from the vestiges of prior discrimination, 
whether or not de jure segregation had been judicially 
found. See id. at 690–91. Without extended discussion, 
the court “adopt[ed] and reaffirm[ed]” its 1993 vestiges 
decision. Id. at 691. 
  
In the same 1997 decision, the court found that although 
EIP I had achieved numerical integration of the Yonkers 
schools, EIP I was insufficient to remedy perceived 
disparities in education afforded minority students. See id. 
at 691, 694–95. It therefore adopted a set of measures 
developed by the Yonkers Board of Education, and 
designated EIP II. See id. at 698–99. Those measures, 
outlined in broad terms in the district court’s order, see id. 
at 713–24, and subject to further refinement, include the 
following: 

● Implementation of State and national curricular 
standards, in addition to support services and “skills 
programs” to enable students to succeed in 
demanding courses. 

● Recruitment and training to better enable staff to 
teach a diverse student body. 

● “Information rich classrooms,” including 
networked computers and improved libraries. 

● Full-day pre-kindergarten. 

● Smaller classes (to be accomplished by hiring 
more teachers) and smaller school size. 

● Improved and expanded educational programs 
tailored to students for whom English is a second 
language. 

● Programs intended to increase parental 
involvement in the schools. 

See id. at 714–21. 
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With this end to the trifurcated trial, the district court’s 
judgment became final and appealable. On appeal, the 
State argues that (1) the evidence of vestiges of prior 
segregation was legally insufficient; (2) the remedy 
imposed by the district court was inappropriate; (3) the 
claims against it should be dismissed on the grounds of 
municipal incapacity and lack of standing; (4) the district 
court erred in allocating to the State half the costs of EIP 
I. The City supports the State in its first ground of appeal 
but opposes the State on all other issues. The NAACP and 
the Board of Education oppose all of the State’s 
arguments. 
  
 
 

DISCUSSION 

 

A. Vestiges 

1. Standard of Review 
 We review a district court’s findings of fact in a 
desegregation case for clear error. See Fed.R.Civ.P. 52(a); 
Freeman v. Pitts, 503 U.S. 467, 474, 112 S.Ct. 1430, 
1437, 118 L.Ed.2d 108 (1992). A district court’s 
conclusion that there are legally sufficient vestiges of 
segregation in a school district, however, is a mixed 
question of law and fact. As such, we subject it to de novo 
review. See Lopresti v. Terwilliger, 126 F.3d 34, 39 (2d 
Cir.1997). 
  
 
 

2. Burden of Persuasion 
 A preliminary question is: Who bears the burden of 
persuasion on the issue of whether vestiges of segregation 
remain in the Yonkers schools? In a case dealing with the 
desegregation of higher education, the Supreme Court 
ruled that “the burden of proof falls on the State, and not 
the aggrieved plaintiffs, to establish that it has dismantled 
its prior de jure *310 segregated system.” United States v. 
Fordice, 505 U.S. 717, 739, 112 S.Ct. 2727, 2741, 120 
L.Ed.2d 575 (1992). In this case, however, the 
dismantling of the de jure system of segregated schools 
has been accomplished with respect to all of the Green 
factors, and the issue is whether the district court has 
identified other ills of the school system that are traceable 
to historical segregation. Our analysis of traditional 
principles of burden allocation, and of the facts and 
circumstances of this case, convinces us that plaintiffs, 

not the State, bear this burden of persuasion. Cf. Coalition 
to Save Our Children v. State Bd. of Educ., 90 F.3d 752, 
776–77 (3d Cir.1996) (plaintiffs bore burden of proving 
causal link between segregation and achievement gap in 
the absence of Green factors or violations of previous 
remedial orders); School Bd. v. Baliles, 829 F.2d 1308, 
1311–13 (4th Cir.1987) (plaintiffs bore burden when 
district achieved “unitary” status on all Green factors). 
  
 In civil litigation, there are no clear, dispositive rules for 
allocating the burden of persuasion, which often is 
“merely a question of policy and fairness based on 
experience in the different situations.” 9 John Henry 
Wigmore, Evidence § 2486, at 291 (Chadbourn rev.1981). 
  
 A general principle, subject to numerous exceptions, is 
that the party seeking to change the status quo bears the 
burden of persuasion on every element of the cause of 
action. See Edward W. Cleary, Presuming and Pleading: 
An Essay on Juristic Immaturity, 12 Stan.L.Rev. 5, 7 
(1959). This general principle yields no easy answer in an 
equitable case such as this. The plaintiffs here are seeking 
to change the status quo by remedial measures that they 
seek to continue and enhance, while the State seeks to 
change the status quo by ending or narrowing the long 
judicial oversight of the Yonkers schools. 
  
The commentators discuss three principles that guide the 
allocation of burdens in specific situations: fairness, 
policy, and probability. See id. at 11–14. 
  
 Fairness militates in favor of placing the burden on the 
party with the readiest access to information on the 
contested issue. See Fleming James, Jr., et al. Civil 
Procedure § 7.16, at 344 (4th ed.1992). This rationale is 
less than compelling in the era of liberal discovery, and is 
honeycombed by exceptions. See, e.g., Richard A. 
Epstein, Pleadings and Presumptions, 40 U.Chi.L.Rev. 
556, 581–82 (1973) (pointing out that burden of proving 
negligence remains on plaintiff despite defendant’s easy 
access to information on the issue). To the extent this 
principle should operate in the ordinary context of 
desegregation litigation, it argues for placing the burden 
of proving the lack of vestiges of segregation on the 
school boards and municipalities as entities having 
superior access to information, especially information 
about their own motivation and performance. 
  
The case before us is atypical in that the party with the 
best access to information on the contested issue of 
vestiges, the Yonkers Board of Education, though a 
nominal defendant, is vigorously arguing that vestiges of 
discrimination persist in the school system it administers, 
and the Board has a compelling financial incentive to 
depict its school system in the most dismal light. 



U.S. v. City of Yonkers, 181 F.3d 301 (1999)  
136 Ed. Law Rep. 663 
 

 

  
 In policy terms, a party that has been found to have 
implemented de jure segregation should ordinarily bear 
the burden of demonstrating that the vestiges of its prior 
wrong have been eradicated. At the same time, the 
Supreme Court has emphasized that desegregation suits 
implicate another imperative as well: returning control of 
schools to local authorities. See Missouri v. Jenkins, 515 
U.S. 70, 88–89, 102, 115 S.Ct. 2038, 2049, 2056, 132 
L.Ed.2d 63 (1995). Where racial disparity persists in one 
of the quantifiable factors identified in Green—student 
enrollment, faculty, staff, transportation, extracurricular 
activities, and facilities—the value of *311 local control 
should not affect the calculus on the risk of 
non-persuasion. For example, a school district that once 
practiced de jure segregation and still has racially 
identifiable schools must shoulder the burden of proving 
that the state of affairs is not a vestige of segregation. 
  
The analysis is necessarily different where (as here) all 
parties agree there are no vestiges of segregation in any of 
the Green factors. Cf. Swann v. Charlotte–Mecklenburg 
Bd. of Educ., 402 U.S. 1, 18, 91 S.Ct. 1267, 1277, 28 
L.Ed.2d 554 (1971) (concluding that “existing policy and 
practice with regard to [the Green factors are] among the 
most important indicia of a segregated system”); 
Coalition to Save Our Children, 90 F.3d at 776–77 
(“Because the performance disparities claimed by [the 
plaintiff] are not among (or even similar to) the Green 
factors ... we will not simply presume ... that these are 
vestiges of de jure segregation.”); Daniel J. McMullen & 
Irene Hirata McMullen, 44 Case W.Res.L.Rev. 75, 107 
(1993) (“Obviously, the presumption most readily applies 
to those factors most directly affecting or manifesting the 
racial identifiability of schools—i.e., student and faculty 
assignments....”). Where the residual effects of 
segregation are not grounded in any of the Green factors, 
the return of school control to local authorities militates 
more strongly in favor of placing the burden of persuasion 
on those who argue that racial differences in achievement 
are caused by segregation. 
  
 The burden-allocation analysis is informed by a third 
principle, probability, which tends to place the burden of 
proving a proposition on the party whose version of 
events is atypical in judicial experience. In the context of 
school desegregation, courts often conclude that once 
there has been an initial finding of de jure segregation, it 
is highly probable that other conditions with segregative 
effect are also caused by de jure segregation. See Keyes v. 
School Dist. No. 1, 413 U.S. 189, 207–08, 93 S.Ct. 2686, 
2697, 37 L.Ed.2d 548 (1973); see also Note, Allocating 
the Burden of Proof After a Finding of Unitariness in 
School Desegregation Litigation, 100 Harv.L.Rev. 653, 
657–60 (1987). 

  
However, in Yonkers, there is no school segregation 
today. All parties agree that there is no racial 
identification in student population, in faculty assignment, 
or in other areas. The putative disparity is in the quality of 
education for minority and non-minority children, as 
deduced from differences in results in achievement 
testing. 
  
Judicial experience suggests that racial disparities in the 
Green factors often result from segregation or its vestiges, 
and the burden falls on the person arguing that such a 
disparity is not a vestige of segregation. We discern no 
comparable judicial experience with disparities in “quality 
of education,” at least absent a colorable claim of residual 
segregation measurable by a Green factor. There is no 
basis in experience or intuition for saying that in the 
general run of cases, racial achievement gaps in a school 
district are a lingering result of a regime of de jure 
segregation that is historically remote (as measured by the 
age of schoolchildren). Therefore, the probabilities of this 
case do not support placing on the State the burden of 
proving a lack of vestiges of segregation. 
  
* * * 
  
In sum, this is an unusual school desegregation case, with 
a counterintuitive alignment of parties, strong incentives 
for self-accusation, an absence of vestiges detectable by 
any of the Green factors, vexed questions of causation, 
and a dearth of comparable litigation from which to make 
reasonable assessments of probabilities. In these 
circumstances, we hold that the burden of proving 
vestiges of segregation falls upon the parties contending 
that such vestiges exist. As we said at the outset of this 
section, sister circuits in somewhat analogous cases have 
arrived at the same conclusion. See Coalition to Save Our 
*312 Children, 90 F.3d at 776–77; School Bd. v. Baliles, 
829 F.2d 1308, 1311–13 (4th Cir.1987). 
  
 
 

3. Vestiges 
 Since the Supreme Court’s opinion in Green, courts have 
repeatedly held that the removal of official impediments 
to student integration is not a complete remedy for de jure 
segregation in schools. “[A] state does not discharge its 
constitutional obligations until it eradicates policies and 
practices traceable to its prior de jure dual system that 
continue to foster segregation.” United States v. Fordice, 
505 U.S. 717, 728, 112 S.Ct. 2727, 2735, 120 L.Ed.2d 
575 (1992). It need not be shown that such vestiges have a 
discriminatory purpose, only that they have a 
discriminatory effect. See id. at 732–33 & n. 8, 112 S.Ct. 
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at 2738 & n. 8. 
  
 To recapitulate, the Green court listed six areas in which 
school districts were required to end racial disparities: 
student enrollment, faculty, staff, transportation, 
extracurricular activities, and facilities. See Green v. 
County School Board, 391 U.S. 430, 435, 88 S.Ct. 1689, 
1693, 20 L.Ed.2d 716 (1968); Swann, 402 U.S. at 18, 91 
S.Ct. at 1277. These Green factors are not necessarily the 
only measures of residual segregative effect, see Freeman 
v. Pitts, 503 U.S. 467, 493, 112 S.Ct. 1430, 1446, 118 
L.Ed.2d 108 (1992), but they are “among the most 
important indicia of a segregated system,” Swann, 402 
U.S. at 18, 91 S.Ct. at 1277. 
  
It is undisputed that the Yonkers School Board has 
achieved full integration as measured by the Green 
factors. The issue now is whether the school system 
disserves its minority students by delivering the same 
instruction to all its pupils, and by having some teachers 
who expect minority children to do less well when so 
instructed. These quality-of-education factors are not 
among the indicia listed in Green, but other courts have 
considered quality of education in assessing whether a 
school system has fully overcome its history of 
segregation. See, e.g., Freeman, 503 U.S. at 492–93, 112 
S.Ct. at 1446. We will assume without deciding that 
disparities in quality of education alone may constitute a 
vestige of prior segregation. Cf. Wessmann v. Gittens, 160 
F.3d 790, 801 (1st Cir.1998). 
  
Before turning to the vestiges identified by the district 
court, we canvass a number of putative vestiges that are 
advanced by the Board to support the district court’s 
judgment, but that were not found by the district court. 
  
The Board accuses itself of “within-school segregation.” 
Br. of Appellee Yonkers Bd. of Educ. at 37–39. 
Specifically, the Board confesses that its employees 
engage in race-conscious tracking of minority students 
into less challenging courses, and even segregate students 
within classrooms. See id. If true, these conditions would 
be alarming.2 But the district court did not find such 
practices, or deem within-school racial groupings to be a 
vestige of prior de jure segregation. 
  
The Board also cited inadequate facilities, but Judge Sand 
could find “little or no correlation between the adequacy 
of a particular school facility and its prior racial 
identification.” Yonkers IV, 833 F.Supp. 214, 223 
(S.D.N.Y.1993). 
  
The district court referenced the Board’s self-indictment 
on a number of additional scores, including “the 
self-esteem and attitudes of students,” “the relationships 

between majority and minority students,” and 
“community perceptions concerning the Yonkers 
schools.” *313 Id. at 217. These subjects are not part of 
our review because the court made no findings on these 
subjects, and did not treat them as vestiges of segregation. 
See id. at 222–23. 
  
The district court’s findings of vestiges of segregation in 
Yonkers are vague, but we perceive two relevant findings 
of racial disparity, both of which concern the quality of 
education: low teacher expectations for minority students, 
and an insufficiently multi-cultural approach to 
curriculum and teaching techniques. See id. at 222. As the 
district court acknowledged, the evidence on these matters 
was “largely anecdotal.” Id. The court’s opinion accords 
great weight and influence to racial differences in test 
scores. Although the court ultimately concluded that the 
disparities themselves are not vestiges of segregation, the 
testing differences are treated in the opinion as 
tantamount to vestiges. In this section, we examine in turn 
the two supposed vestiges and then consider the test score 
disparity. 
  
 
 

(a) Educational Theory 

 Evidence that Yonkers’ curriculum and teaching 
techniques are insufficiently multi-cultural is legally 
insufficient to constitute a vestige of segregation. Our 
review is somewhat hampered by the district court’s 
failure to make specific factual findings on the subject, 
but because we do not want to prolong unnecessarily this 
already-lengthy litigation, we look to the record ourselves 
(and specifically to passages highlighted by the Board) 
rather than remand the case for a further articulation of 
findings.3 See Wessmann, 160 F.3d at 802. 
  
Dr. Donald Batista, superintendent of the Yonkers public 
schools, testified that “most” of the teachers in the 
Yonkers schools were “trained in a segregated system.” 
As a result, “[t]hey are accustomed to ability grouping 
and dealing with homogeneous classes, and in many 
respects, they have not been trained to work with more 
heterogeneous classes, trained in understanding cultural 
diversity and multi-cultural education.” 
  
AnneMarie Ciaramella, director of school improvement in 
the Yonkers Department of Administration, testified that 
many Yonkers teachers relied on traditional lecture 
techniques and were unfamiliar *314 with “cooperative 
learning” (students learning together in small groups), 
which technique, she testified, is especially suited to the 
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learning needs of minority students. 
  
Edda Cardona–Zuckerman, a Yonkers principal, testified 
that teachers who started in the segregated system “were 
not prepared [and] were a bit overwhelmed” when the 
ending of segregation dramatically altered the racial and 
ethnic makeup of their classes. In the same vein, Betsey 
Hardeman, who was deputy superintendent of schools in 
Yonkers for two-and-a-half years, noted that “the teaching 
techniques have changed from when [older teachers] 
started to teach.” She expanded, “there was no 
cooperative learning back in those days ... there was not 
the amount of individualization, there was much more 
emphasis placed on lecture, there was much more 
emphasis placed on the teacher as directing the learning 
as opposed to teaching students to direct their own 
learning.” 
  
For several reasons, this and other testimony does not 
furnish an evidentiary basis for a finding of a vestige of 
prior discrimination. 
  
First, insofar as the testimony depicts the veteran teachers 
of the segregation era struggling unsuccessfully to cope 
with a changing student population, it fails to trace their 
presumed inadequacies to the practices and influences of 
segregation. For reasons unrelated to segregation or 
desegregation, the Yonkers school system has undergone 
dramatic demographic change over the course of this 
litigation. In 1985, 47% of the student population was 
black or Hispanic. By 1996, the figure was 71%, and the 
total student population had grown from under 19,000 to 
over 23,000. Much of the growth in the minority 
population was attributable to immigration from Latin 
America. Assuming that distinct educational strategies are 
needed to teach children of differing ethnicity and race, 
the evidence cited by the Board demonstrates that the 
veteran teachers would have been challenged 
professionally by the same transitions in teaching 
methods and theories even if Yonkers had never imposed 
segregation. Cf. Missouri v. Jenkins, 515 U.S. 70, 102, 
115 S.Ct. 2038, 2055–56, 132 L.Ed.2d 63 (1995); 
Pasadena City Bd. of Educ. v. Spangler, 427 U.S. 424, 
434–36, 96 S.Ct. 2697, 2704, 49 L.Ed.2d 599 (1976). 
  
Second, the Board of Education never adequately explains 
how any deficiencies in multi-cultural teaching techniques 
on the part of younger teachers could be fairly traced to 
the era of de jure segregation—before they started 
teaching. It is possible that these relatively new teachers 
received inadequate training, or that the Board is 
recruiting poor teachers, but neither state of affairs would 
constitute a vestige of prior segregation. It is not enough 
to suggest that new teachers are infected by their 
hidebound colleagues, and therefore cannot master new 

techniques. See Wessmann, 160 F.3d at 807 (“While the 
idea of ‘socialization’ may be intellectually elegant, 
courts must insist on seeing concrete evidence.”). 
  
Third, pedagogical currents shift over time. It cannot be 
expected that every school district will succeed in 
continuously retraining its teachers, new and old, to be 
adept in current techniques. Failure to succeed at such an 
endeavor can be attributed to many things, but the linkage 
to long-ended segregation does not hold. The inability or 
unwillingness of some teachers to pursue strategies such 
as cooperative learning does not render the school system 
a constitutional violator. Cooperative learning did not 
even exist as a methodology when this litigation began, as 
Hardeman testified. 
  
 Fourth, curriculum is a sensitive matter, drawing 
subjective inputs from education policy, local politics and 
parental preference. Absent some extraordinary showing, 
we will not conclude that the Constitution requires a local 
school board to adopt one curriculum over another, or that 
children of differing ethnicity and race *315 require 
separate curricula or teaching techniques. There was no 
demonstration that those who drafted the curriculum in 
1980 acted with racial animus to craft a school program 
such that children of certain ethnicities or races would fail 
to learn, or that the curriculum represented anything other 
than the pedagogical thinking of the time. To cast the 
curriculum as a vestige of segregation, plaintiffs must 
show more than that it was adopted in the time of 
segregation and has since become outmoded. Plaintiffs 
have failed to show the causal link between de jure 
segregation and the purported vestige. 
  
 
 

(b) Low Expectations 

 The district court did not cite specific facts or anecdotes 
to support its conclusion that low teacher expectations for 
minority students constitute a vestige of prior segregation. 
But the Board’s brief on appeal cites several examples, 
some of which we summarize below. 
  
Jacquilynn Beville, a social worker employed by the 
Yonkers public schools, testified that in some schools 
teachers viewed minority students as “deficient because 
of either coming from another country, being bilingual, or 
coming from an urban or a poor neighborhood.” She also 
described “a tendency not to see [minority students’] 
potential for success” but rather to see “their weaknesses 
... and to focus on that, and to teach to that level of 
performance.” 
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Sylvia A. Muckelvaney, a teacher and “multi-cultural 
liaison” at a magnet elementary school, said that she had 
“heard some teachers over the years make the statement 
that they don’t believe that all children can learn and in 
general they were referring at the time to children of 
color.” She also testified that when visiting colleagues’ 
classrooms to pick up something or have brief 
conversations, she has “noticed particular things that sort 
of make you look twice” about the teachers’ treatment of 
minority students. 
  
Hardeman, the former deputy superintendent, observed on 
“several occasions” a minority student raising his or her 
hand to answer a question and “the teacher would say, 
you know, Johnny, put your hand down, you really don’t 
know the answer to that question.” 
  
The district court opinion does not describe the causal 
link between these present-day low expectations and the 
pre–1986 era of de jure segregation. We have reviewed 
the evidence cited by the Board in support of the 
proposition that a causal link exists. A few representative 
examples follow: 
  
Cardona–Zuckerman, a principal, testified that some of 
the teachers who had been in school system before 1986 
“had gotten used to a particular population of children, 
children who were certainly in the mainstream, who 
didn’t have the degree of problems academically that the 
rest of the children who later on came in had.” Hardeman 
noted that the demographics of the Yonkers school 
population had changed dramatically during the tenure of 
some veteran teachers, and “[t]hey are not prepared to 
deal with that.” 
  
The following exchange took place during examination of 
Dr. Gladys Pack, a Yonkers administrator: 

[Pack]: ... [T]he vestiges [are] systemic in nature so that 
a new teacher coming in without that kind of training 
with the rest of the teachers and without the changes 
that need to be made is somewhat— 

[Counsel]: You view it as a virus, that a new teacher 
coming in would automatically be affected but the 
teachers who have been there a long time are you 
assume to be infected? 

[Pack]: I think it’s a system that is infected. Is it a kind 
of virus? Yes. 

  
As these passages illustrate, the evidence that teachers 
have low expectations of minority students is entirely 
based on scattered anecdotes, and the evidence supporting 
a causal link between these low expectations and prior de 

jure segregation *316 is a set of subjective, intuitive 
impressions. This is not enough. “The vestiges of 
segregation that are the concern of the law in a school 
case may be subtle and intangible but nonetheless they 
must be so real that they have a causal link to the de jure 
violation being remedied. ” Freeman v. Pitts, 503 U.S. 
467, 496, 112 S.Ct. 1430, 1448, 118 L.Ed.2d 108 (1992) 
(emphasis added); see also Board of Educ. v. Dowell, 498 
U.S. 237, 246, 111 S.Ct. 630, 636, 112 L.Ed.2d 715 
(1991) (vestiges must be described with sufficient 
precision so that defendants can have “a rather precise 
statement of [their] obligations”). 
  
The First Circuit recently came to the same conclusion in 
a case challenging the use of race for admissions to the 
Boston Latin School. See Wessmann v. Gittens, 160 F.3d 
790 (1st Cir.1998). The court concluded that anecdotes of 
low teacher expectations for minority students are legally 
insufficient to justify the challenged policy. See id. at 806 
(“[A]necdotal evidence alone can establish institutional 
discrimination only in the most exceptional 
circumstances.”). In particular, the court criticized the 
anecdotal evidence as failing to provide any quantitative 
proof of the pervasiveness of the purported problem, see 
id. at 806–07; this critique is equally valid in this case 
(assuming of course that one can quantitatively measure 
the inaccuracy of teachers’ expectations). 
  
It is instructive to consider together the two findings of 
vestigial segregation made by the district court. The 
residual effects of segregation are said to be revealed on 
the one hand by low teacher expectations, and on the 
other hand by the failure to adopt teaching techniques 
targeted to minority children. Ciaramella, the director of 
school improvement, explained that traditional 
pedagogical approaches (such as lecturing) are inevitably 
targeted to the middle range of academic ability in a class. 
Given the “achievement gap” between minority and 
non-minority children, she said, that means that many 
minority children’s “ability to comprehend, understand 
and use information is not going to be met at all.” It is 
impossible to see how all vestiges of segregation can be 
erased if it is contended one vestige is low teacher 
expectations and the other is the failure of teachers to 
realize that minority students—presumed to be at the 
bottom of the class—are not reached by teaching 
techniques targeted to the middle. The more one adopts 
teaching techniques that assume minority students are at 
the bottom, the more one reinforces the idea of low 
expectations. This reciprocal effect would assure that the 
taint of segregation could never be purged. And it is clear 
enough that the Board has no incentive to rid itself of that 
taint so long as its self-accusation generates a flow of 
state remedial funds through this litigation. 
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(c) Test Scores 

The district court found the regression analysis on racial 
disparities in achievement test scores (introduced at the 
1993 vestiges trial) to be highly significant. Although the 
court expressly declined to consider the disparities as 
vestiges in themselves, it deemed them “consequences” of 
vestiges, see Yonkers IV, 833 F.Supp. 214, 222 
(S.D.N.Y.1993), and placed heavy emphasis on them. 
Thus, the court observed that the Board’s “burden of 
showing that these achievement disparities result from 
vestiges of segregation is not a heavy one.” Id. (footnote 
omitted). 
  
 As other courts have recognized, using achievement test 
scores as a measure, either direct or indirect, of a school 
system’s movement away from segregation is deeply 
problematic. See, e.g., Missouri v. Jenkins, 515 U.S. 70, 
101, 115 S.Ct. 2038, 2055, 132 L.Ed.2d 63 (1995); 
People Who Care v. Rockford Bd. of Educ., 111 F.3d 528, 
537 (7th Cir.1997); Coalition to Save Our Children v. 
State Bd. of Educ., 90 F.3d 752, 776–78 (3d Cir.1996). 
True, the study examining test results in Yonkers was 
more sophisticated than studies that some other appellate 
courts have found insufficient. In an effort to isolate *317 
race as an explanatory factor, the study controlled for 
some other possible factors, including enrollment in 
special education, level of English ability, prior test 
scores, receipt of subsidized or free lunch (a crude proxy 
for socio-economic status), and attendance at schools with 
a high concentration of children receiving a subsidized or 
free lunch. See Yonkers IV, 833 F.Supp. at 221. As the 
district court acknowledged, however, the study failed to 
control for several other factors that could explain some 
or all of the gap, including “birth weight, educational and 
occupational background of parents, parental interest and 
involvement, single parent status, ... mobility and other 
socio-economic factors.” Id. at 222. Without taking 
account of such factors, which describe profound 
childhood influences, the study’s conclusion that there is 
a purely racial achievement gap in Yonkers strikes us as 
result-driven. Cf. Wessmann, 160 F.3d at 802 (“[W]hether 
past discrimination necessitates current action is a 
fact-sensitive inquiry, and courts must pay careful 
attention to competing explanations for current 
realities.”). 
  
 The district court nevertheless chose to credit the study’s 
conclusion, and we need not decide whether that reliance 
was clear error, because there is a deeper problem with 
the use of the study. The study itself shows only 

differential achievement levels by race; it does not purport 
to take the next step and give reasons for that gap. 
Accepting arguendo the study’s conclusion of a racial 
disparity, the study fails to show that the disparity was 
caused by pre–1986 segregation in Yonkers, as opposed 
to, for example, generalized “societal discrimination.” 
Wessmann, 160 F.3d at 803–04; see also Swann v. 
Charlotte–Mecklenburg Bd. of Educ., 402 U.S. 1, 22, 91 
S.Ct. 1267, 1279, 28 L.Ed.2d 554 (1971) (“The 
elimination of racial discrimination in public schools is a 
large task and one that should not be retarded by efforts to 
achieve broader purposes lying beyond the jurisdiction of 
school authorities. One vehicle can carry only a limited 
amount of baggage.”). 
  
The State introduced unrefuted evidence at the 1997 trial 
showing that the racial disparities in Yonkers were no 
greater (and in many instances smaller) than those present 
in comparable New York school districts, districts in 
which there has never been a finding of de jure 
segregation. The district court rejected those comparisons 
on the ground that de jure segregation may have existed 
in the control districts even if it escaped adjudication. See 
Yonkers VI, 984 F.Supp. 687, 690–91 (S.D.N.Y.1997). 
That is of course possible. But the district court’s 
approach would invalidate reality-checking comparisons 
with any and all other districts. The burden of proof 
comes into play at this juncture. If (as is the case) the 
Yonkers Board cannot demonstrate salient differences 
between its experience with changing school 
demographics and the experience of other school districts, 
there is no reason to attribute the Yonkers experience to 
circumstances particular to Yonkers and its history of 
segregation. 
  
 In short, a finding of prior segregation, coupled with a 
finding of present day racial differences in educational 
achievement, is an insufficient positive test for the 
presence of residual segregative effects. See Wessmann, 
160 F.3d at 801. 
  
 
 

B. Remedy 
 The Supreme Court has listed three principles that guide 
a court’s exercise of remedial powers in a school 
desegregation case. First, “the nature of the desegregation 
remedy is to be determined by the nature and scope of the 
constitutional violation.” Milliken v. Bradley, 433 U.S. 
267, 280, 97 S.Ct. 2749, 2757, 53 L.Ed.2d 745 (1977); 
see also Yonkers III, 837 F.2d 1181, 1235 (2d Cir.1987) 
(“[T]he court should tailor the remedy to fit the nature and 
extent of the violation.”). Second, the desegregation 
decree “must indeed be remedial in nature, that is, it must 
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be designed as nearly as possible ‘to restore *318 the 
victims of discriminatory conduct to the position they 
would have occupied in the absence of such conduct.’ ” 
Milliken, 433 U.S. at 280, 97 S.Ct. at 2757 (quoting 
Milliken v. Bradley, 418 U.S. 717, 746, 94 S.Ct. 3112, 
3128, 41 L.Ed.2d 1069 (1974)). Finally, the court “must 
take into account the interests of state and local 
authorities in managing their own affairs, consistent with 
the Constitution.” Id. at 280–81, 97 S.Ct. at 2757. 
  
 To satisfy the last of these three principles of discretion 
requires that any remedial order contemplate “limits to the 
duration of the District Court’s involvement.” Jenkins, 
515 U.S. at 99, 115 S.Ct. at 2054. An open-ended 
remedial regime, in combination with a potentially 
collusive alignment of parties, can create a troubling 
dynamic: 

Each additional program ordered 
by the District Court—and financed 
by the State—... makes the [local 
school district] more and more 
dependent on additional funding 
from the State; in turn, the greater 
the [district’s] dependence on state 
funding, the greater its reliance on 
continued supervision by the 
District Court. 

Id. This incentive effect runs counter to the “vital national 
tradition” of autonomous local school districts and to the 
directive that a “district court must strive to restore state 
and local authorities to the control of a school system 
operating in compliance with the Constitution.” Id. 
  
 We need not conduct an exhaustive review of the EIP II 
remedy ordered by the district court in this case; it will 
doubtless be revisited in light of our reversal on the 
finding of vestiges. Moreover, since we have found that 
the record presents insufficient evidence of any 
constitutional violation or vestige of a previous violation, 
we cannot assess whether the remedy is correctly tailored. 
But the open-ended nature of the remedy imposed here 
reinforces our conclusion that the existence of vestiges of 
segregation has been inadequately demonstrated. Maybe 
EIP II includes valuable educational components and 
effectively remedies the ills of the school system; maybe 
it does not. But there has been no adequate showing that it 
is responsive to the only ill that counts for purposes of 
this litigation: de jure segregation and its after-effects. 
Measures such as networked computers in classrooms and 
full-day pre-kindergarten are more properly characterized 

as general educational enrichments rather than remedies 
for prior segregation. See Swann, 402 U.S. at 16, 91 S.Ct. 
at 1276 (“Remedial judicial authority does not put judges 
automatically in the shoes of school authorities whose 
powers are plenary. Judicial authority enters only when 
local authority defaults.”). Desegregation remedies that 
include enhanced funding may yield incidental benefits, 
enrichments and amenities. But the animating purpose of 
desegregation remedies must always be to put the victims 
of constitutional injury where they would have been but 
for the injury. See Milliken, 433 U.S. at 280, 97 S.Ct. at 
2757. Absent a focused identification by the district court 
of what vestiges of segregation persist in Yonkers, and an 
explanation of how each individual remedial component 
is tailored to respond to one or another of those vestiges, 
we can only conclude that the sweeping remedy imposed 
here exceeded the admittedly broad power of the district 
court. 
  
 
 

C. Capacity and Standing 
The State argues that because of the doctrine of municipal 
incapacity, its political subdivisions—the Yonkers 
parties—cannot press their cross-claim against the State. 
See generally Kelley v. Metropolitan County Bd. of Educ., 
836 F.2d 986, 988 (6th Cir.1987). In a related argument, 
the State contends that the NAACP lacks standing to 
litigate how remedial funding is allocated between the 
State and the local defendants. See generally DeKalb 
County School Dist. v. Schrenko, 109 F.3d 680, 688–89, 
693 (11th Cir.1997). These are questions of law that we 
review de novo. *319 See Fund for Animals v. Babbitt, 89 
F.3d 128, 132 (2d Cir.1996). We must briefly address the 
State’s municipal incapacity and standing arguments 
because they are necessary predicates to the State’s 
challenge to the allocation of funding responsibility for 
EIP I between the State and City. 
  
Although we reject the State’s arguments now, we reach 
no conclusion as to whether they may take on force in any 
further stage of the litigation, such as claims in the nature 
of contribution after unitary status has been achieved and 
declared. 
  
 
 

1. Waiver 
 The Board argues that the State has waived its municipal 
incapacity defense, and relies on Fed.R.Civ.P. 9(a), which 
requires parties raising a defense involving “the capacity 
of any party to sue” to do so by pleading in a “specific 
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negative averment.” We will assume without deciding 
that a party waives a capacity defense if the party fails to 
raise it within the contemplation of Rule 9. See 5 Charles 
Alan Wright & Arthur R. Miller, Federal Practice and 
Procedure § 1295, at 574–75 (2d ed.1990). Likewise, we 
will assume without deciding that the State’s municipal 
incapacity defense comes within the scope of Rule 9. 
  
The State did not specifically raise its incapacity defense 
in its answer to the Board of Education’s cross-claim. It 
did, however, include such an averment in its answer to 
the City’s later cross-claim. Therefore, even if the Board’s 
waiver argument is correct, we would still have to reach 
the merits of the incapacity claim. In a case in which the 
funding questions are all interrelated, it would make little 
sense for us to evaluate this defense as against the City 
but not as against the Board. We will therefore go to the 
merits. 
  
 
 

2. Merits of the Defenses 
 We start with the State’s concession in this case that the 
NAACP has standing to “litigate the State’s liability and 
the scope of the remedy.” Br. of Appellant State of New 
York at 81. It follows that even if the State prevailed on 
its claims as to Yonkers’ incapacity and the NAACP’s 
lack of standing on apportionment, (1) the State would 
remain a properly joined defendant; (2) the State would 
remain an adjudicated constitutional tortfeasor in a case as 
to which (3) no declaration of unitary status has found 
that the constitutional injuries flowing from segregation 
has been fully redressed; and (4) the State would remain 
subject to the remedial authority of the district court. The 
State has failed to explain how, in light of its concession, 
the district court could avoid apportioning liability in 
some way between the State and the local defendants. See 
Alberti v. Sheriff of Harris County, 937 F.2d 984, 1001 n. 
8 (5th Cir.1991). It would make little sense for the district 
court to have this authority to allocate responsibility, yet 
bar the parties from having a say about it. 
  
A number of institutional reform cases have implemented 
apportionment of liability between states and their 
subdivisions. See, e.g., Milliken v. Bradley, 433 U.S. at 
291, 97 S.Ct. at 2762–63 (finding no violation of 
“principles of federalism” when district court ordered 
state defendants to bear half the costs of desegregation 
remedies); Benjamin v. Malcolm, 803 F.2d 46, 54 (2d 
Cir.1986) (finding City of New York possessed standing 
to bring cross-claim for injunctive relief against State 
when State’s refusal to accept transfer of sufficient 
number of prisoners had led to unconstitutional conditions 
in City prisons). True, these cases do not address the 

precise incapacity and standing issues now raised by the 
State. But having raised these issues, the State has failed 
to articulate how the district court should proceed were 
the State to prevail on them, or why the NAACP should 
not be heard on the apportionment issue (in light of the 
State’s concession), or what difference it makes if 
Yonkers is heard as well. 
  
*320 Our rejection of the State’s arguments concerning 
incapacity and standing is limited to the case as it is 
currently structured, in which there is an equitable action 
with joint tortfeasors, ongoing prospective relief, and no 
finding that the constitutional injuries have been 
redressed. It is this last factor that distinguishes this case 
from Schrenko, on which the State relies in advancing its 
standing argument. In that case, the school district at issue 
had been deemed unitary, meaning that all injuries had 
been remedied. See Schrenko, 109 F.3d at 692. With the 
case in that posture, the individual plaintiffs of course 
lacked standing to litigate what was essentially a 
contribution claim between defendants. See id. at 689. 
  
 
 

D. Apportionment of Costs 
Having rejected the State’s municipal incapacity and 
standing arguments for the time being, we proceed to the 
merits of its objections to the district court’s funding 
orders. The State’s principal objection is to the 
requirement that it be required to share equally in the 
annual costs of EIP I. The State contends that the district 
court should apportion liability by degree of fault, a 
method that would reduce the State’s share significantly. 
  
 The district court has broad equitable discretion to 
apportion remedial costs among joint tortfeasors. See 
Milliken, 433 U.S. at 288–91, 97 S.Ct. at 2761–63 
(affirming district court’s conclusion that half the 
remedial costs for desegregation of Detroit schools be 
paid by the state of Michigan). In apportioning costs, 
courts will assess both ability to pay and relative degrees 
of fault, but the overriding concern is that the remedy be 
fully funded. See Green v. County School Bd., 391 U.S. 
430, 439, 88 S.Ct. 1689, 1694, 20 L.Ed.2d 716 (1968) 
(desegregation remedy must “promise [ ] realistically to 
work, and ... realistically to work now ”). The district 
court found that the City and State were equally 
responsible for segregation in Yonkers, and that the 
sharing formula assessed a “fair and proportionate” 
burden on the levels of government, given their ability to 
pay. 
  
 We cannot say that the court’s factual findings about 
degree of fault are clearly erroneous or that it abused its 
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broad remedial discretion in apportioning compliance 
costs in this manner. 
  
A related issue is the State’s argument that any required 
State contribution to EIP I should be offset by the State’s 
substantial annual magnet school aid, which has a 
remedial tendency and purpose (and which New York 
provides to other large school districts). The district court 
rejected this argument, a decision the State argues is 
unfair, and an unwarranted intrusion into state 
sovereignty. We conclude that it was not an abuse of the 
court’s broad discretion to deny the State credit for 
payments it has already made to Yonkers through magnet 
school grants. In making its decision, the Court did not 
recharacterize the subjective intent of the legislature, as 
the State argues, but instead determined that this money 
did not have the effect of funding the ordered remedy. We 
do not find that conclusion to be clearly erroneous.4 
  
 
 

CONCLUSION 

For the foregoing reasons, we reverse the district court’s 
vestiges finding and its remedial order. We affirm its 
order imposing an equal apportionment of costs between 
the State and Yonkers for funding the previous remedy. 
We remand the case for further proceedings consistent 
with Freeman v. Pitts, 503 U.S. 467, 112 S.Ct. 1430, 118 
L.Ed.2d 108 (1992), *321 Board of Education v. Dowell, 
498 U.S. 237, 111 S.Ct. 630, 112 L.Ed.2d 715 (1991), and 
this opinion. 
  
 

SACK, Circuit Judge (concurring in part and dissenting in 
part): 
 
 

I. 

I concur in Parts C and D of the majority opinion 
affirming the district court’s order imposing an equal 
apportionment of costs between the State of New York 
and Yonkers. I agree, for the reasons the majority states, 
that the remedy is a proper exercise of the district court’s 
equitable discretion and that the defenses asserted by the 
State are here unavailing. But I respectfully dissent from 
the majority’s reversal of the district court’s finding of 

vestiges and its order implementing “Educational 
Improvement Plan II.” I would remand on those issues for 
the district court to make an adequate statement of its 
factual findings. 
  
 
 

II. 

In cases involving allegations of the existence of vestiges 
of segregation in public schools, the Constitution imposes 
a precise mandate. The federal courts are to require school 
districts to “take all steps necessary to eliminate the 
vestiges of the unconstitutional de jure system,” Freeman 
v. Pitts, 503 U.S. 467, 485, 112 S.Ct. 1430, 118 L.Ed.2d 
108 (1992), in order to eliminate racial discrimination 
“root and branch,” see Green v. County School Bd. of 
New Kent County, Va., 391 U.S. 430, 437–38, 88 S.Ct. 
1689, 20 L.Ed.2d 716 (1968). At the same time, the courts 
must enter decrees “tailored to remedy the injuries 
suffered by the victims of prior de jure segregation,” 
Missouri v. Jenkins, 515 U.S. 70, 102, 115 S.Ct. 2038, 
132 L.Ed.2d 63 (1995), while not “aim[ing] [to] 
eliminate[ ] a condition that does not violate the 
Constitution or does not flow from such a violation,” 
Milliken v. Bradley, 433 U.S. 267, 282, 97 S.Ct. 2749, 53 
L.Ed.2d 745 (1977) (citation omitted). 
  
The first of these two duties reflects the federal 
judiciary’s ongoing commitment first articulated in Brown 
v. Board of Educ. of Topeka, 347 U.S. 483, 74 S.Ct. 686, 
98 L.Ed. 873 (1954), to give full effect to the Equal 
Protection Clause of the Fourteenth Amendment by 
eradicating as far as practicable de jure public school 
segregation and its consequences. See Pitts, 503 U.S. at 
487–89, 112 S.Ct. 1430; Board of Educ. of Oklahoma 
City v. Dowell, 498 U.S. 237, 246–47, 111 S.Ct. 630, 112 
L.Ed.2d 715 (1991); Milliken, 433 U.S. at 280–81, 97 
S.Ct. 2749; Swann v. Charlotte–Mecklenburg Bd. of 
Educ., 402 U.S. 1, 15–16, 91 S.Ct. 1267, 28 L.Ed.2d 554 
(1971); Green, 391 U.S. at 438 n. 4, 88 S.Ct. 1689. The 
second avoids federal trespass on fundamental rights of 
state and local governments to see to the education of 
children in the governments’ charge and to allocate public 
resources in accordance with the political process. See 
Pitts, 503 U.S. at 489–90, 112 S.Ct. 1430; Dowell, 498 
U.S. at 247–49, 111 S.Ct. 630; Dayton Bd. of Educ. v. 
Brinkman, 433 U.S. 406, 410, 97 S.Ct. 2766, 53 L.Ed.2d 
851 (1977); Milliken, 433 U.S. at 280–81, 97 S.Ct. 2749. 
In navigating between these two requirements—ensuring 
full compliance with the Equal Protection Clause but 
doing no more than what the Constitution demands—the 
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courts of appeals rely heavily on the guidance of the 
district courts for their more extensive and intimate 
familiarity with the proceedings before them, their 
resulting better understanding of the conditions of local 
school districts, and their expertise in identifying and 
remedying persistent constitutional violations in those 
districts. See Milliken, 433 U.S. at 287 n. 18, 97 S.Ct. 
2749. 
  
As the majority opinion observes, the district court’s 
findings that vestiges of segregation remain in the 
Yonkers public schools are vague and conclusory, and 
were reached without specific factual findings or 
discussion of the evidence presented *322 at trial.1 Ante at 
312–13, 315–16. Rule 52(a) of the Federal Rules of Civil 
Procedure provides that in actions tried to the court rather 
than to a jury, the court “shall find the facts specially.” 
Contrary to that requirement, the district court does not 
clearly specify which racial disparities it has identified in 
Yonkers’ schools. It does not explain how those 
disparities were caused by the prior de jure segregation in 
the school district, that is, why they are vestiges of 
segregation. It does not tell how the remedy the court 
imposed is tailored to any specific violations. In my view, 
because of those shortcomings in the district court’s 
findings, we are unable on this appeal to review in a 
meaningful way the conclusions the district court reached 
or the measures it employed to remedy the vestiges it 
found. 
  
The dimensions of the Yonkers segregation litigation, of 
which these proceedings on appeal are only a part, are 
staggering. The action was begun in 1980. We count, to 
date, 538 pages in the Federal Supplement, Federal 
Supplement Second, Federal Reporter Second and Federal 
Reporter Third dedicated to seventeen separate published 
opinions regarding it. The district judge has devoted a 
substantial part of the past nineteen years of his life 
deeply, doggedly involved with it—its facts, its 
background, its dramatis personae—engendering a 
familiarity with its nature, texture and subtleties that no 
review of a written record can. 
  
The record on this appeal alone is substantial. The 
twelve-day trial in July 1993 on the existence of vestiges 
produced almost 3,000 pages of testimony from 
twenty-three witnesses; the six-day remedy trial in 
September 1997 generated an additional 1,800 pages of 
testimony from eighteen witnesses. Almost 6,000 pages 
of exhibits come from these two proceedings, including 
many reports on the Yonkers schools and complex 
statistical data and analysis. The record also includes 
several additional large volumes of transcripts from the 
monitor’s hearings and from depositions, documents from 
the 1994 state liability trial, and a large number of 

pleadings and orders. I do not perceive the means by 
which my colleagues can, unaided by the district court, 
grasp what they must to conclude that the existence of 
vestiges of de jure segregation is not proved. 
  
“Because the question[s on this appeal are] ... inherently 
fact-specific, and because we cannot begin to approach 
the district court’s familiarity with the circumstances of 
the case,” Sequa Corp. v. GBJ Corp., 156 F.3d 136, 146 
(2d Cir.1998), I would not seek to substitute ourselves for 
the district court by searching the record in this case to 
determine whether vestiges of segregation remain in the 
Yonkers public schools. I would instead vacate the 
judgment and remand the matter to the district court for it 
to make detailed findings sufficient to allow us to perform 
properly our appellate role. Proceeding without such 
findings, in my view, is out of harmony with the 
principles of Brown and its progeny. Although, as 
suggested by what follows, there is much in the majority 
opinion’s treatment of the vestiges issue with which I 
agree, I am therefore nonetheless unable to agree with its 
principal conclusion. 
  
 
 

III. 

Rule 52(a) of the Federal Rules of Civil Procedure 
provides that “[i]n all actions *323 tried upon the facts 
without a jury ... the court shall find the facts specially 
and state separately its conclusions of law thereon.” The 
Rule “requires the [district] court to make sufficiently 
detailed findings to inform the appellate court of the basis 
of the decision and to permit intelligent appellate review.” 
Krieger v. Gold Bond Bldg. Prods., 863 F.2d 1091, 1097 
(2d Cir.1988); see also Society for Good Will to Retarded 
Children, Inc. v. Cuomo, 902 F.2d 1085, 1088 (2d 
Cir.1990) (a purpose of findings is “to aid us in our 
review”); Lora v. Board of Educ. of the City of New York, 
623 F.2d 248, 251 (2d Cir.1980) (purpose of findings is to 
spare appellate court “task of sifting through the entire 
record below in an attempt to determine what facts 
support what conclusions.”). 
  
While “[t]he degree of specificity and particularity with 
which the facts must be found may vary, depending upon 
the circumstances of each case,” Russo v. Central Sch. 
Dist. No. 1, 469 F.2d 623, 628 (2d Cir.1972), cert. denied, 
411 U.S. 932, 93 S.Ct. 1899, 36 L.Ed.2d 391 (1973), and 
the findings need not include “ ‘punctilious detail [ ]or 
slavish tracing of the claims issue by issue and witness by 
witness,’ ” Krieger, 863 F.2d at 1097 (quoting Ratliff v. 
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Governor’s Highway Safety Program, 791 F.2d 394, 400 
(5th Cir.1986)), “there must be findings, in such detail 
and exactness as the nature of the case permits, of 
subsidiary facts on which the ultimate conclusion ... can 
rationally be predicated,” Kelley v. Everglades Drainage 
Dist., 319 U.S. 415, 420, 63 S.Ct. 1141, 87 L.Ed. 1485 
(1943) (per curiam). Conclusory findings, without more, 
are insufficient to discharge the district court’s duty under 
the Rule. See Davis v. New York City Hous. Auth., 166 
F.3d 432, 436 (2d Cir.1999) (district court must 
“adequately explain the subsidiary facts and methodology 
underlying the ultimate finding”); United States v. 
Gambino, 106 F.3d 1105, 1111 (2d Cir.1997) (“[f]actual 
findings must be made ‘with sufficient clarity to permit 
appellate review’ ”) (quoting United States v. Reed, 49 
F.3d 895, 901 (2d Cir.1995)); Frazier v. Coughlin, 81 
F.3d 313, 319 (2d Cir.1996) (per curiam) (findings 
sufficient where “district court made extensive findings of 
fact ... [and] issued a thorough oral opinion that sets forth 
the legal [conclusion]”); T.G.I. Friday’s Inc. v. National 
Restaurants Management, Inc., 59 F.3d 368, 373 (2d 
Cir.1995) (“ ‘sufficiently detailed findings to inform the 
appellate court of the basis of the decision and to permit 
intelligent appellate review’ ” are required) (quoting 
Krieger, 863 F.2d at 1097); Lodges 743 and 1746 v. 
United Aircraft Corp., 534 F.2d 422, 433 (2d Cir.1975) 
(findings are adequate “if they are sufficiently 
comprehensive to disclose the steps by which the trial 
court reached its ultimate conclusion on the factual 
issues”), cert. denied, 429 U.S. 825, 97 S.Ct. 79, 50 
l.Ed.2d 87 (1976).2 See generally 9A Charles A. Wright & 
Arthur R. Miller, Federal Practice and Procedure § 2579 
(2d ed.1995). 
  
The district court’s findings here fall short of the 
requirements of Rule 52(a). As the majority notes, ante at 
312–13, *324 although the district court correctly defines 
a vestige of segregation as “a policy or practice which is 
traceable to the prior de jure system of segregation and 
which continues to have discriminatory effects,” United 
States v. City of Yonkers, 833 F.Supp. 214, 218–19 
(S.D.N.Y.1993), it does not clearly state which such 
“policies” or “practices” remain in the Yonkers public 
schools. The district court simply concludes: 

We find that although minority 
students in Yonkers attend school 
in the same buildings as majority 
students, they are undergoing 
different educational experiences. 
Proof of this lies, we believe, in the 
data shown with respect to 
achievement scores, suspensions, 
retentions and drop-outs rates. 

833 F.Supp. at 225. But see United States v. Yonkers Bd. 
of Educ., 984 F.Supp. 687, 714 (S.D.N.Y.1997) 
(describing the “different educational experiences” as an 
“effect” of the vestiges). 
  
The majority opinion, noting the vagueness of the 
findings, concludes that the district court means to 
identify low teacher expectations for minority students 
and the quality of the curriculum as the specific “policies” 
or “practices” that constitute vestiges. See ante at 312–13 
(citing 833 F.Supp. at 222). But even this much is not 
certain. The district court’s discussion of teachers and 
curricula in its 1993 opinion comes in the context of its 
overview of the plaintiffs’ allegations, evidence and 
proposed remedies and lacks any firm conclusion other 
than the court’s general musings to the effect that 
“different approaches may be appropriate in teaching a 
larger class of students from diverse backgrounds,” and 
“[t]oo often anticipation of a low achievement becomes a 
self-fulfilling prophesy.” 833 F.Supp. at 222. The most 
specific finding that the district court seems to make is its 
reference to “the widespread ... problem of adequately 
addressing the needs of minority children,” id. at 223, but 
this too fails to identify any particular “policy” or 
“practice” that might constitute a vestige. 
  
In its 1997 opinion, as the majority notes, ante at 309, the 
district court reaffirmed with little elaboration its prior 
findings as to the existence of vestiges. See 984 F.Supp. at 
691. All that the district court said in this regard was: 

Testimony introduced by the 
[Yonkers Board of Education] 
reflected the perception of Yonkers 
school principals and other 
supervisory personnel that some 
teachers’ attitudes and expectations 
still too often reflect past 
stereotypes, e.g., some teachers 
calling more frequently on majority 
students seated in the center of the 
class while giving less attention to 
minority students. 

Id. at 690.3 There is no discussion of particular statements 
or witnesses, no explanation of which testimony was 
found to be credible, and no citations to the trial 
transcript. In sum, despite one opinion finding and a 
second confirming that vestiges of segregation persist, we 
know virtually nothing about them, if vestiges they are: 
where they exist, how prevalent they are, what effects 
they may have, or even how we can be confident that they 
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are there. 
  
Vestiges “must be so real that they have a causal link to 
the de jure violation being remedied.” Pitts, 503 U.S. at 
496, 112 S.Ct. 1430. But the district court does not 
explain how the policies or practices in the Yonkers 
Public Schools that have discriminatory effects are 
traceable to the prior de jure segregation. 
  
In its 1993 opinion, the court’s view on causation seems 
to be indicated by a statement that the Yonkers Board of 
Education’s “burden of showing that ... [minority] 
achievement disparities result from vestiges of 
segregation is not a heavy one,” *325 833 F.Supp. at 222, 
accompanied by a footnote to the effect “that ... ‘concrete’ 
and persuasive evidence” of a link between minority 
students’ lower achievement scores and their “educational 
opportunities” has been presented, id. at 222 n. 3, 
followed by a statement that there is anecdotal evidence 
that curriculum, techniques of teaching, facilities, and 
equipment “inadequately address[ ] the needs of minority 
students.” Id. at 222. All that the court says about 
causation in the 1997 opinion is: 

[W]e find that a causal relationship 
exists between the conduct of the 
State as reflected in the findings of 
fact contained in our prior decision 
on State liability ... and the 
existence of vestiges of segregation 
in the [Yonkers Public Schools]. 
The continuing vestiges of 
segregation in the [schools] are 
traceable to the prior dual school 
system that was established and 
maintained in substantial part by 
acts or omissions of the State. 

984 F.Supp. at 691. Because the district court does not 
specify which evidence it relied on in reaching these 
conclusions or indicate how past segregation created the 
present conditions, we cannot determine whether there is 
a constitutional violation that the federal courts need 
remedy. “To be sure, conciseness is to be strived for, and 
prolixity avoided, in findings; but ... there comes a point 
where findings become so sparse and conclusory as to 
give no revelation of what the District Court’s concept of 
the determining facts and legal standard may be.” 
Commissioner of Internal Revenue v. Duberstein, 363 
U.S. 278, 292, 80 S.Ct. 1190, 4 L.Ed.2d 1218 (1960). 
That point has been reached here. 
  

The NAACP and the Board of Education have directed us 
on appeal to the evidence in the record that they contend 
supports factual findings on which a conclusion as to 
vestiges might be based. That does not alter the analysis. 
We need to know what led the district court to its 
conclusions, not what the parties think it may have been. 
“Rule 52(a)’s requirement that the trial court find facts 
specially and state its conclusions of law is mandatory 
and cannot be waived.” Inverness Corp. v. Whitehall 
Labs., 819 F.2d 48, 50 (2d Cir.1987) (per curiam); see 
also Society for Good Will, 902 F.2d at 1088 (same). 
  
 
 

IV. 

Identification and establishment of vestiges of de jure 
segregation and their consequences would not have been 
enough. No matter how broad the powers of a district 
court to fashion a remedy in an action seeking to 
eliminate vestiges or their consequences, the remedy must 
be fitted to them. Swann, 402 U.S. at 16, 91 S.Ct. 1267. It 
cannot be “aimed at eliminating a condition that does not 
violate the Constitution or does not flow from such a 
violation.” Milliken, 433 U.S. at 282, 97 S.Ct. 2749. I 
have no reason to doubt, indeed it stands to reason, that 
teaching the diverse classes that characterize Yonkers’ 
integrated schools requires facilities and resources that 
teaching middle-class, mainly white students does not. 
But the district court does not tell us how such facilities 
and resources address segregation or its vestiges. The 
needs to which they are directed would seem to be created 
by the fact that the schools are integrated, not by the fact 
that they were once segregated. Integration is not 
necessarily a vestige of segregation. 
  
More broadly, there are doubtless conditions in Yonkers’ 
schools the improvement of which would benefit minority 
students, perhaps even to a greater degree than it would 
benefit their non-minority fellow students. But if the 
condition that the court seeks to ameliorate is not 
connected with racial segregation or its vestiges, I cannot 
discern the source of the court’s power to order the State, 
the City or the Board of Education to act. As counsel for 
the NAACP correctly observed in the course of 
questioning a witness during the 1997 vestiges trial: “[The 
district] court does not have jurisdiction just to improve 
the school district in general without a *326 linkage of 
some articul[ ]able nature to a consequence of 
discrimination ... or segregation.” The district court 
needed to explain why and how the remedy it provided is 
directed to the vestiges that it has the authority to order 
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eliminated. 
  
The district court’s remedial order, for example, includes 
provision for “information rich classrooms,” “expanded 
prekindergarten,” changes in student/teacher ratios, 
English language programs, increased parent-teacher 
communication, and a “homework hotline.” 984 F.Supp. 
at 718–21. But the court does not explain how these 
remedies are tailored to eliminate specific vestiges or their 
consequences. Perhaps these remedies are an appropriate 
exercise of the district court’s broad powers, see Swann, 
402 U.S. at 15, 91 S.Ct. 1267, but without some 
explanation of how they relate to particular violations, we 
are unable to determine whether they are proper. 
  
 
 

V. 

The Supreme Court has indicated that when a district 
court’s findings fail to meet the specificity requirements 
of Rule 52(a), the proper course is to remand the cause to 
the district court for it to furnish the findings necessary 
for appellate review. See Duberstein, 363 U.S. at 293, 80 
S.Ct. 1190 (“[T]here must be further proceedings in the 
District Court looking toward new and adequate findings 
of fact”); Kelley, 319 U.S. at 422, 63 S.Ct. 1141 (“[s]ince 
the state of the record is such that a proper determination 
of the questions of law raised by petitioners’ contentions 
... cannot be made in the absence of suitable findings, ... 
the judgment is vacated, and the cause remanded to the 
District Court”). Accordingly, in this Circuit we normally 
remand when a district court fails to comply with Rule 
52(a). See, e.g., Davis, 166 F.3d at 437; Gambino, 106 
F.3d at 1111 (“Further factual findings will be required 
where we are unable to discern from the record the basis 
of the district court’s ruling.” ) (citing United States v. 
Reed, 49 F.3d 895, 901 (2d Cir.1995)); T.G.I. Friday’s, 
59 F.3d at 374; Colonial Exch. Ltd. Partnership v. 
Continental Cas. Co., 923 F.2d 257 (2d Cir.1991) (per 
curiam); Society for Good Will, 902 F.2d at 1088–89; 
Lemelson v. Kellogg Co., 440 F.2d 986, 988 (2d Cir.1971) 
(per curiam); see also Tekkno Laboratories, Inc. v. 
Perales, 933 F.2d 1093, 1097 (2d Cir.1991) (“[since] it is 
of the highest importance to a proper review of the action 
of a court in granting or refusing a preliminary injunction 
that there should be fair compliance with Rule 52(a) ... we 
will normally vacate the order if the findings and the 
record are not sufficient to enable us to be sure of the 
basis of the decision below”) (citations and internal 
quotation marks omitted); Badgley v. Santacroce, 815 
F.2d 888, 889 (2d Cir.1987) (per curiam) (“the reviewing 

court may vacate the order if the findings and the record 
are not sufficient to enable the court to be sure of the basis 
of the decision below” granting an interlocutory 
injunction.).4 See generally *327 9A Charles A. Wright & 
Arthur R. Miller, Federal Practice and Procedure § 2577 
(2d ed 1995). 
  
Faced with the lack of findings required by Rule 52(a), 
but so as not to prolong this litigation, the panel majority 
decides to “look to the record ... (and specifically to 
passages highlighted by the Board) rather than remand the 
case for a further articulation of findings.” Ante at 
312–13. Reviewing the evidence generated below de 
novo, the majority concludes that the existence of vestiges 
is not proved. In so doing, the majority considers and 
rejects the testimony of Superintendent Batista and other 
school officials that minority students are disadvantaged 
because most of their teachers, trained in a segregated 
system, harbor low expectations of such students and use 
a curriculum unsuited to integrated schools.5 Testimony of 
this nature fails to persuade the majority that there are 
vestiges because, they say, the testimony is anecdotal and 
“a set of subjective, intuitive impressions.”6 Ante at 
315–16. Instead, the majority finds that any inadequacies 
today in the way minority students are treated in Yonkers 
schools are more likely a result of broader forces, such as 
demographic shifts and changing pedagogical methods. 
  
Respectfully, I think that my colleagues overstep 
themselves when in the absence of specific findings by 
the district court they examine the evidence on their own 
in order to determine whether plaintiffs have established 
sufficient facts to prove their case.7 Our function, of 
course, is to review the findings of fact made by the 
district court and to determine whether they support the 
conclusions the court has reached, not to decide factual 
issues in the first instance. See Anderson v. City of 
Bessemer City, 470 U.S. 564, 573, 105 S.Ct. 1504, 84 
L.Ed.2d 518 (1985) (“The reviewing court oversteps the 
bounds of its duty under Rule 52(a) if it undertakes to 
duplicate the role of the lower court.”). 
  

The rationale for deference to the original finder of fact 
is not limited to the superiority of the trial judge’s 
position to make determinations of credibility. The trial 
judge’s major role is the determination of fact, and with 
experience in fulfilling that role comes expertise.... In 
addition, the parties to a case on appeal have already 
been forced to concentrate their energies and resources 
on persuading the trial judge that their account of the 
facts is the correct one; requiring them to persuade 
three more judges at the appellate level is requiring too 
much.... [T]he trial on the merits *328 should be the 
‘main event’ rather than a ‘tryout on the road.’ 
Id. at 574–75, 105 S.Ct. 1504 (citation and internal 
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quotation marks omitted). I do not think we are able to 
decide, consistent with the deference we accord to the 
district court, whether its conclusion that vestiges 
remain in Yonkers is error or whether the remedy 
exceeds the scope of the constitutional violation until 
we know which factual findings the court made in 
reaching its conclusions. We faced a similar problem in 
Society for Good Will to Retarded Children, Inc. v. 
Cuomo, 902 F.2d 1085 (2d Cir.1990). We reviewed the 
district court’s findings as to constitutional violations 
stemming from the conditions and treatment at the 
Long Island Developmental Center and the remedies 
the court imposed for those violations. We found that in 
support of its judgment the district court had 
“disclose[d] only conclusions of law—not specific 
findings of fact.” Id. at 1088. The district court had 
merely stated: 

“Plaintiffs have made out a 
prima facie case of constitutional 
violation and a violation of 
federal statutes.... [T]he 
standards laid down by the Court 
of Appeals, I think, at least from 
a prima facie point of view, have 
been shown to be violated. The 
testimony of the plaintiff’s 
witnesses shows regression 
which is the key to the 
constitutional violation and the 
very extensive state and federal 
listings of lack of compliance 
with standards shows a prima 
facie violation of the statutes.” 

Id. at 1088 (quoting district court opinion; alterations in 
original). We held that “these conclusory findings ... 
fail to satisfy the fact finding requirement of [Rule] 
52(a).” Id. Since “[o]n the record before us, we simply 
[could not] appropriately review the district court’s 
findings of constitutional deficiencies,” id., we were 
compelled to “remand the case with instructions that 
the district court find facts ‘specially’ in accordance 
with Rule 52(a).” Id. at 1089. Here, too, where the 
district court has merely stated in conclusory terms that 
constitutional violations exist, I think remand is the 
better course. 

We should be, as reviewing courts before us have been, 
especially wary of sidestepping the district court’s role in 
a school desegregation case. The Supreme Court and the 
courts of appeals 

ha[ve] from the beginning looked 
to the District Courts in 
desegregation cases, familiar as 
they are with the local situations 
coming before them, to appraise the 
efforts of local school authorities to 
carry out their constitutionally 
required duties. 

Milliken, 433 U.S. at 287 n. 18, 97 S.Ct. 2749; see also 
Brinkman, 433 U.S. at 410, 97 S.Ct. 2766 (“The proper 
observance of the division of functions between the 
federal trial courts and the federal appellate courts is ... 
especially important in a case ... where the District Court 
... was asked by the ... [representatives] of students in the 
public school system of a large city, to restructure the 
administration of that system.”). 

The development of the law concerning school 
segregation has not reduced the need for sound 
factfinding by the district courts, nor lessened the 
appropriateness of deference to their findings of fact.... 

Whether actions that produce racial separation are 
intentional ... is an issue that can present very difficult 
and subtle factual questions. Similarly intricate may be 
factual inquiries into the breadth of any constitutional 
violation, and hence of any permissible remedy.... 
Those tasks are difficult enough for a trial judge. The 
coldness and impersonality of a printed record, 
containing the only evidence available to an appellate 
court in any case, can hardly make the answers any 
clearer. I doubt neither the diligence nor the 
perseverance of the judges of the courts of appeals, or 
of my Brethren, but I suspect that it is impossible for a 
reviewing court factually to *329 know [the] case from 
a ... printed record as well as the trial judge knew it. 

Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 470–71, 
99 S.Ct. 2941, 61 L.Ed.2d 666 (1979) (Stewart, J., 
concurring in part and dissenting in part).8 
  
I recognize that compliance with Rule 52(a) is not a 
jurisdictional requirement. See Stetson v. Howard D. Wolf 
& Assocs., 955 F.2d 847, 850 (2d Cir.1992) (“An 
appellate court has the power to decide cases on appeal if 
the facts in the record adequately support the proper 
result.”); SEC v. Frank, 388 F.2d 486, 493 (2d Cir.1968) 
(“findings are not a jurisdictional requirement of appeal 
but only aid appellate courts in reviewing the decision 
below”) (citation and internal marks omitted). We have, 
therefore, stated that “we may proceed with appellate 
review despite inadequate findings if we are able to 
discern enough solid facts from the record to permit us to 



U.S. v. City of Yonkers, 181 F.3d 301 (1999)  
136 Ed. Law Rep. 663 
 

 

render a decision.” Davis, 166 F.3d at 436 (citing Tekkno 
Labs., 933 F.2d at 1097); cf. Stetson, 955 F.2d at 850 
(remand unnecessary where the facts “clearly and 
sufficiently” support the result). But I cannot find enough 
“solid facts” from the record to permit us to decide 
whether there are vestiges of segregation in the Yonkers 
public schools and the extent to which the decree is 
fashioned to eliminate them and their consequences. 
  
At the end of the day, the majority may be correct that the 
NAACP and the Board of Education have not established 
the existence of vestiges of segregation. But “[o]n that we 
[should] not pass, for it is not the function of this court to 
search the record and analyze the evidence in order to 
supply findings which the trial court failed to make.” 
Kelley, 319 U.S. at 421–22, 63 S.Ct. 1141. “For us to 
proceed to the ultimate issue [of whether vestiges exist] ... 
with no factual findings [by the district court] as our basis 
would violate this court’s function, which is to review, 
rather than to make, findings of fact.” Duffie, 111 F.3d at 
74; see also Amadeo v. Zant, 486 U.S. 214, 228, 108 S.Ct. 
1771, 100 L.Ed.2d 249 (1988) (“The District Court’s lack 
of precision ... is no excuse for the Court of Appeals to ... 
engage in impermissible appellate factfinding.”); Atlantic 
Thermoplastics Co. v. Faytex Corp., 5 F.3d 1477, 1479 
(Fed.Cir.1993) (“This court must review factual findings 
made by the district court; it may not guess at findings left 
unmade. Fact-finding by the appellate court is simply not 
permitted.”) (citing Anderson, 470 U.S. at 573, 105 S.Ct. 
1504). 
  
 
 

VI. 

In response to the district court’s 1986 desegregation 
decree, the Yonkers public school system desegregated its 
student population in exemplary fashion. See City of 
Yonkers, 833 F.Supp. at 216. But prior thereto the system 
was racially segregated. More than half the teachers who 
teach there now, we are told, taught there then. However 
reformed, it is the same Yonkers school system that 
persists. There is at least some evidence to suggest that 
vestiges of racial segregation persist as well. 
  
It would be truer to the principles implicit in Brown, and a 
wise investment of *330 time protecting a vast 
expenditure of effort during the past nineteen years, I 
think, were we to require the district court to explain with 
the requisite specificity why it decided that vestiges of 
racial segregation remain. “[T]he able trial judge can 
probably, with the tremendous effort he has already put 
into this ... case[ ], take up the unpleasant task of making 
his findings more precise with little extra effort.” Lora, 
623 F.2d at 252 (Oakes, J., concurring in part). I see that 
as preferable to concluding with my colleagues, on a very 
large and very cold record, that vestiges do not exist, 
thereafter to be haunted by the possibility that we have 
failed to detect them, that they endure unremedied, and 
that they will inure to the detriment of a generation of 
students in the Yonkers public schools. 
  
Accordingly and to that extent, I dissent. 
  

All Citations 
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Footnotes 
 

1 
 

The district court used two standards for determining whether a school was desegregated. For a magnet school, the 
minority enrollment had to be within 15 percentage points of the system-wide minority population in the first year 
and within 10 points in all subsequent years. For non-magnet schools, the figure was 20 percentage points. See 
Yonkers III, 837 F.2d at 1215. 
 

2 
 

The Board proffered testimony that, in some classrooms, students of the same race sat in clusters—something that 
could be attributed to cliques and affinities among students. The Board has floated the idea that these groupings 
may have been segregative seating assignment by teachers, but counsel for the Board was unable to say at oral 
argument why, if such an outrageous practice existed, it could not be rectified by Board-imposed discipline or 
dismissal, without remedial funding from the State. 
 

3 
 

In partial dissent, Judge Sack would return this case to the district court for a clearer articulation of its factual 
findings. We conclude, however, that the defect of the district court opinion—the absence of affirmable findings 
concerning vestiges of discrimination—would not be remedied by remand. 
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The district judge is steeped in the law of this case, and has a commanding knowledge of its facts. There are talented 
lawyers on all sides. There is no reason to assume that the absence of affirmable facts in the district court opinion is 
attributable to any oversight by the district judge (or by the lawyers) or any failure to take pains or to appreciate 
what is required. And we have conducted our own careful scrutiny of the record, to see if it could support findings of 
vestige and to justify a remand if anything were there. Our review has been guided by counsel having a great 
incentive and a full opportunity to highlight any evidence pointing to the existence of vestiges. In the end, we are 
convinced that a remand would waste judicial resources and put off what in the end would be the same result. 
Absent good reason to remand, we will decide the appeal on the record before us. See, e.g., Chase Manhattan Bank, 
N.A. v. American Nat’l Bank & Trust Co., 93 F.3d 1064, 1072 (2d Cir.1996); Stetson v. Howard D. Wolf & Assocs., 955 
F.2d 847, 850 (2d Cir.1992) (“An appellate court has the power to decide cases on appeal if the facts in the record 
adequately support the proper result.”); English v. Town of Huntington, 448 F.2d 319, 321 (2d Cir.1971) (“[W]e can 
discern enough solid facts from the record to enable us to render a decision.”); Leighton v. One William St. Fund, 
Inc., 343 F.2d 565, 567 (2d Cir.1965); Rossiter v. Vogel, 148 F.2d 292, 293 (2d Cir.1945) (“[F]indings ‘are not a 
jurisdictional requirement of appeal,’ but only ‘aid appellate courts in reviewing the decision below.’ ” (quoting 
Hurwitz v. Hurwitz, 136 F.2d 796, 799 (D.C.Cir.1943))); 9A Charles Alan Wright & Arthur R. Miller, Federal Practice 
and Procedure § 2577, at 522–23 (2d ed. 1995) (“[I]t is settled that compliance with Rule 52 is not jurisdictional and 
the appellate court may decide the appeal without further findings if it feels that it is in a position to do so.”). 
 

4 
 

The State wishes to preserve its argument that it cannot be held liable as a matter of law for the acts and omissions 
the district court and this Court have found contributed to segregation in Yonkers, so it raises the argument here 
again. We reject it for the same reasons we adduced in 1996. See Yonkers V, 96 F.3d 600 (2d Cir.1996). 
 

1 
 

A district court’s findings as to the existence of vestiges of segregation are questions of fact, reviewed for clear 
error. See Fed.R.Civ.P. 52(a); Jenkins v. Missouri, 122 F.3d 588, 596 (8th Cir.1997); Lockett v. Board of Educ. of 
Muscogee County, 111 F.3d 839, 841–42 (11th Cir.1997) (per curiam); Coalition to Save Our Children v. State Bd. of 
Educ. of Delaware, 90 F.3d 752, 760 (3d Cir.1996); Dowell v. Board of Educ. of Oklahoma City, 8 F.3d 1501, 1520 
(10th Cir.1993); Flax v. Potts, 915 F.2d 155, 157 (5th Cir.1990). If, however, the “district court’s findings rest on an 
erroneous view of the law, they may be set aside on that basis.” Pullman–Standard v. Swint, 456 U.S. 273, 287, 102 
S.Ct. 1781, 72 L.Ed.2d 66 (1982). 
 

2 
 

The decisions of other circuits are unanimously to the same effect. See, e.g., Century Marine Inc. v. United States, 
153 F.3d 225, 231 (5th Cir.1998), cert. denied, 526 U.S. 1039, 119 S.Ct. 1334, 143 L.Ed.2d 499 (1999); Sierra Fria 
Corp. v. Donald J. Evans, P.C., 127 F.3d 175, 180 (1st Cir.1997); Duffie v. Deere & Co., 111 F.3d 70, 73 (8th Cir.1997) 
(per curiam); Gechter v. Davidson, 116 F.3d 1454, 1458 (Fed.Cir.1997); Self v. Great Lakes Dredge & Dock Co., 832 
F.2d 1540, 1549 (11th Cir.1987), cert. denied, 486 U.S. 1033, 108 S.Ct. 2017, 100 L.Ed.2d 604 (1988); Monarch 
Beverage Co. v. Tyfield Importers, Inc., 823 F.2d 1187, 1192 (7th Cir.1987); Roberts v. Metropolitan Life Ins. Co., 808 
F.2d 1387, 1390 (10th Cir.1987); Lyles v. United States, 759 F.2d 941, 944 (D.C.Cir.1985) (per curiam); Lora, 623 F.2d 
at 251; EEOC v. United Virginia Bank/Seaboard Nat’l, 555 F.2d 403, 406 (4th Cir.1977)(per curiam); Alpha 
Distributing Co. v. Jack Daniel Distillery, 454 F.2d 442, 453 (9th Cir.1972); O’Neill v. United States, 411 F.2d 139, 146 
(3d Cir.1969); Deal v. Cincinnati Bd. of Educ., 11 Ohio Misc. 184, 369 F.2d 55, 63–64 (6th Cir.1966), cert. denied, 389 
U.S. 847, 88 S.Ct. 39, 19 L.Ed.2d 114 (1967). 
 

3 
 

The court also discusses and credits studies showing a racial difference in achievement scores but it treats this 
achievement difference as only a consequence of the vestiges, not as evidence of the vestiges themselves. See 833 
F.Supp. at 222. 
 

4 
 

Other circuits follow the same practice. See, e.g., Duffie v. Deere & Co., 111 F.3d 70, 74 (8th Cir.1997) (per curiam); 
Joseph A. v. New Mexico Dep’t of Human Servs., 69 F.3d 1081, 1087–89 (10th Cir.1995), cert. denied, 517 U.S. 1190, 
116 S.Ct. 1678, 134 L.Ed.2d 781 (1996); Liddell v. Board of Educ. of City of St. Louis, 20 F.3d 324, 325 (8th Cir.1994); 
Thermo Electron Corp. v. Schiavone Const. Co., 915 F.2d 770, 774 (1st Cir.1990); Monarch Beverage Co., 823 F.2d at 
1192; Fogarty v. Piper, 767 F.2d 513, 515 (8th Cir.1985); Lyles, 759 F.2d at 944–45; In re Incident Aboard the D/B 
Ocean King, 758 F.2d 1063, 1072 (5th Cir.1985); Salinas v. Roadway Express, Inc., 735 F.2d 1574, 1578 (5th Cir.1984); 
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Rule v. International Ass’n of Bridge, Structural and Ornamental Ironworkers, 568 F.2d 558, 568 (8th Cir.1977); 
United Virginia Bank, 555 F.2d at 406; Sellers v. Wollman, 510 F.2d 119, 121 (5th Cir.1975); Group Ass’n Plans, Inc. v. 
Colquhoun, 466 F.2d 469, 472 (D.C.Cir.1972); Alpha Distributing Co., 454 F.2d at 453–54; O’Neill, 411 F.2d at 146; 
Deal, 369 F.2d at 65; Harris Truck Lines, Inc. v. Cherry Meat Packers, Inc., 313 F.2d 864, 865 (7th Cir.), cert. denied, 
375 U.S. 821, 84 S.Ct. 59, 11 L.Ed.2d 55 (1963). 
 

5 
 

Several witnesses testified to this effect. In addition to the portions cited by the majority opinion, and merely 
dipping into the record, Sylvia Muckelvaney, a teacher in a magnet school, testified that treatment of minority 
students “relate[s] back to prior segregation” in that “there are segments of the staff in the city that were not happy 
in 1986 and are still not” and so maintain “a them-and-us kind of mentality” towards minority students. Bedelia 
Fries, the principal of Lincoln High School, testified that differential treatment of minority students at her school 
results from the perception of it as a “dumping ground” during segregation. Edda Cardona Zuckerman, Principal of 
School 21, testified that “teachers who have been there the longest seem to have lower expectations of minority 
children than some of the other teachers who perhaps are newer to the district or have not been dealing with just 
one population of students for a long period of time.” 
 

6 
 

Since there is no factual finding by the district court that this evidence proves a vestige, the majority is unable to say 
such a finding is clearly erroneous; it therefore says simply that the evidence “is not enough.” Ante at 315–16. 
 

7 
 

I am inclined to agree with the majority’s conclusion that it is the NAACP and the Board of Education that must 
shoulder the burden of proof to establish the existence of vestiges for, inter alia, the reasons stated in the majority 
opinion. Ante at 309–12. But even if the burden were on the State to demonstrate that identified racial disparities 
are not a result of prior de jure segregation, I would nonetheless conclude that a remand is the appropriate course 
because the district court’s findings would still fall short of Rule 52(a)’s requirements: They do not clearly identify 
vestiges or explain how they are established by the evidence. 
 

8 
 

There are two intertwined strands of logic supporting particular deference to the district court in these cases. One 
arises from the typical situation where the district judge resides in the community of the desegregating schools but 
the reviewing judges, or most of them, do not. The district judge is then, on a daily basis, closer to the subject 
matter of the litigation. That is not the case here, where the district court and we share a geographical location 
equally apart if not far from the subject school district. 
But the second and I think more fundamental basis for deference is the district judge’s familiarity with the 
community and its schools based on his or her intimate knowledge of the manifold, complex and subtle facts of the 
litigation, the judge’s own orders, and the community’s responses to them, over a very long period of time. That is 
certainly so here: The difference between the district judge’s knowledge of this case and ours would scarcely be 
greater if his chambers were situated on one side of the Yonkers City Hall and his courtroom on the other. 
 

 
 
 
 
 
 


