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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

EMMA C,, etal., Case No. 96-cv-04179-VC
Plaintiffs,

ORDER RE STATE'S COMPLIANCE
V. AT PHASE 1

TOM TORLAKSON, et al.,

Defendants.

As explained in this Court's order on May 18, 2018, the process for determining whether
the state is in compliance with its monitoring and enforcement obligations under the Individuals
with Disabilities Education Act ("IDEA") is proceeding in four phases. In the first phase, the
Court is examining whether the state's annual statewide data collection activities enable it to
effectively monitor school districts. The second phase will involve reviewing how the state
analyzes that data to identify districts that require more extensive monitoring and enforcement.
The third phase will involve reviewing how the state actually conducts that monitoring and
enforcement. The fourth phase will involve reviewing the state's written policies governing its
monitoring and enforcement functions.

This ruling constitutes the Court's Phase 1 findings — that is, findings about whether the
state collects the data necessary to effectively monitor school districts. The Court finds that the
California Department of Education is largely in compliance with its obligation to collect the
statewide data it needs to fulfill its monitoring and enforcement responsibilities under the IDEA.
Although there are many areas of annual data collection where the state could do better as a

matter of policy (particularly if it had unlimited resources), for the most part, these do not rise to


https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl?107222
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the level of federal law violations. There is one exception: data collection to help identify school
districts that are not providing the services promised in individual education programs, or
"IEPs." Given the centrality of IEPs to the federal-law requirement that school districts provide
disabled students with an appropriate education, and given the specific context of this case
(including the state's history of inadequately performing its monitoring responsibilities),
California must collect statewide data that speaks directly to IEP implementation. Because
California currently does not do this, it is out of compliance with the consent decree (and with
federal law) in this area. The state will have an opportunity to demonstrate compliance during
the fourth phase of court review.

I. BACKGROUND

A.

Under the statute and its implementing regulations, school districts are required to
provide all students with disabilities an appropriate education. The state is required to make sure
its school districts are doing so, and to take enforcement action against districts that are not. But
the law is not terribly specific about how the state is supposed to perform its monitoring and
enforcement functions.*

Obviously, the state cannot monitor school districts without gathering information about
what they are doing. The law says as much, requiring states to collect quantitative and

qualitative data to evaluate whether school districts are fulfilling their obligations under the

! The federal statute and regulations relating to special education are replete with acronyms. The
overuse of acronyms can make a case like this one difficult to understand for California families
and others who may not be special education experts but who may find this case important.
Therefore, this ruling mostly avoids the acronyms and technical language used by special
education lawyers and experts. For example, the statute's essential requirement is that children
with disabilities must be provided a "free appropriate public education,” often referred to as
"FAPE." The entity responsible for providing a "FAPE" is the "local educational agency," which
is typically referred to as an "LEA," but which is almost always the same, for practical purposes,
as a school district. Wherever possible, this ruling replaces these acronyms and technical labels
with plain English. For instance, instead of saying "The IDEA requires the LEA to provide a
FAPE to disabled students,” this ruling might say: "The statute requires school districts to
provide an appropriate education to disabled students.” Where necessary for the sake of
precision, footnotes will provide context, more technical language, and citations to the law.
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IDEA. The law does not specify, however, all the data the state must collect to effectively
monitor districts. At a minimum, the statute instructs the state to craft a "state performance plan”
to measure how well the IDEA is being implemented in the state. Each year, as part of its
implementation of the state performance plan, the state must collect certain kinds of data from
school districts to report to the federal Department of Education. For example, the state must
collect data about suspension and expulsion rates, and about how often disabled children are
taught in regular classrooms.

Everyone agrees that, at a minimum, the state must collect the data necessary meet its
federal reporting obligations under its state performance plan. Everyone also agrees that these
data shed light on how the districts are doing, thereby assisting the state in its monitoring and
enforcement obligations. But there is a dispute in this case about whether the state must collect
additional data to satisfy its obligation to effectively monitor school districts, and if so, what data
the state needs to collect.

B.

California's state monitoring system involves multiple rounds of data collection and
analysis. In light of the vast number of students and school districts in the state, the California
Department of Education first collects certain data across all school districts on an annual basis,
and then uses that statewide data to determine which districts to scrutinize further. In the
statewide data collection process, school districts submit a large swath of data about all students,
disabled and nondisabled, to a particular database. Separately, districts provide data specific to
students with disabilities — this goes into another database. Then the state analyzes these data to
identify school districts that raise red flags — that is, districts that might be falling short on their
obligation to provide an appropriate education to students with disabilities. This initial statewide
data collection, which the state has referred to as the "first tier" of its monitoring and
enforcement activities, is the focus of Phase 1 of these court proceedings.

Once the state has identified a school district for further scrutiny, the state might request

additional information about the district's policies and practices, review the district's records,
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and/or meet with school officials, teachers, and parents to further investigate the issues that were
initially flagged. At this "second tier" of monitoring, the state may engage in different
monitoring activities depending on what flags go up during the data collection and analysis at the
first tier. For example, if the state discovers that students are not being evaluated to see whether
they are eligible for special education services within 60 days of the district receiving consent
from the parents to conduct such an evaluation, the state may subject that district to more
intensive monitoring through "Data Identified Noncompliance Review," a monitoring activity in
which the state looks at the information submitted to the statewide databases during the first tier
of monitoring to determine whether districts are complying with the IDEA. Or, if the state
identifies districts where students placed in special education are disproportionately members of
certain racial or ethnic groups, then it may require the district to undergo a "Disproportionality
Review" to assess what is causing the disproportionality. The state's targeted monitoring
activities vary in terms of how the state selects districts for further scrutiny and what the state
focuses on during this further scrutiny. The most intensive monitoring activity is called
"Comprehensive Review" and is used to dig deeper into the problems of the districts identified as
the lowest performing during the initial round of statewide data collection. These targeted
monitoring activities (and any enforcement actions that follow) will be the focus of later phases
of these proceedings.

The tiered structure of the state's monitoring system is relevant to this phase in the court
monitoring process for a few reasons. First, it underscores that the state does not collect all
possible data from all school districts every year to monitor them equally closely. It probably
could not do so even if it tried. And no party in this case presumes the state must do this —
everyone appears to be working from the same baseline assumption that in a state as large as
California, using different "tiers” of data collection and monitoring makes sense. Having a tiered
monitoring system means that if there are some data that cannot be collected or analyzed on a
statewide basis to identify "red flag"” school districts but that would inform the state's

understanding of whether students are receiving an appropriate education, the state can collect



Case 3:96-cv-04179-VC Document 2428 Filed 08/17/18 Page 5 of 39

that additional data during its targeted monitoring activities. Conversely, if there are data
without which the state would be unable to effectively identify "red flag" districts in the first
place, that data must be collected annually as part of the state's "first tier" of monitoring.

C.

The Court's May 18 order explains what the state must do in this case to establish
compliance with its monitoring and enforcement obligations under the IDEA, including at Phase
1. Dkt. No. 2387.

Under subsection A of the order, the state must show that it collects the data needed to
meet the federal reporting requirements under the state performance plan. As discussed earlier,
the parties agree that federal law requires the state to collect these data. The remaining
subsections of the order identify additional categories of data that the state might be required to
collect — and that the plaintiffs believe the state must collect — to effectively monitor school
districts. One example is information about the extent to which "individualized education
programs” ("IEPs") are being implemented. Another example is data that would raise flags
about whether schools are inappropriately removing children with disabilities from the
classroom, isolating them within the classroom, or restraining them. Another example is data to
help the state assess whether districts are making effective use of mediation to resolve disputes
with parents.

There is a great deal of overlap between subsection A of the May 18 order, which
explains that the state must collect the data that relates to the state performance plan, and the
remaining subsections, which speak in somewhat general terms about the state needing to make
sure it collects enough data to allow it to fulfill its monitoring and enforcement responsibilities.
For instance, under the state performance plan, the state must report how often children with
disabilities participate on statewide tests, so the topic of statewide assessments is covered in
significant part by subsection A of the May 18 order. But it is also addressed in subsection B.3
of the order, which discusses the collection of "data necessary to adequately assess student

participation in assessments, including alternate assessments.” In practical terms, this means that
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on the issue of student assessments, the issue at Phase 1 of this case is whether the state's data
collection for the state performance plan is enough, or whether additional data must be collected
to ensure that the state is able to adequately fulfill its monitoring and enforcement obligations
under the IDEA. This is the inquiry for many of the items in the May 18 order: is the state's data
collection for the state performance plan enough, or is additional data collection required to
enable the state to adequately monitor a particular issue?

There is language in the May 18 order that could be read to suggest that the Court had
already made a determination, by the time that order was issued, that certain data collection
activities (beyond those conducted for the state performance plan) are required by law. To
clarify, that was not the Court's intent. The purpose of the Phase 1 process (and the purpose of
each future phase in the court monitoring process) is to determine what the state must do (and
what it need not do) to get into compliance with federal law. Thus, the May 18 order should be
viewed, despite the language that admittedly suggests something more, as simply identifying the
areas to be covered in the different phases. It is only the hearings themselves, and the written
submissions made in connection with them, that put the Court in a position to determine what the
state must do to achieve compliance with federal law. And by the same token, if hearings reveal
a legal failure by the state in an area that wasn't specified with precision in the May 18 order, that
would not prevent the Court from concluding that the state is out of compliance.

D.

For Phase 1, the Court received written submissions from the parties, along with a written
report from the court monitor describing his conclusions about whether the state had adequately
demonstrated its compliance in the areas identifies in the May 18 order. These written
submissions were followed by an evidentiary hearing that lasted two days. At the hearing, three
top officials from the Special Education Division of the California Department of Education
testified under oath: Kristen Wright, the Director, who is in charge of the division; Shiyloh
Duncan-Becerril, the Education Administrator, who oversees the division's data collection and

analysis; and Alison Greenwood, the Quality Assurance Administrator, who oversees the
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division's targeted monitoring activities. These officials were questioned extensively by the
Court, court monitor, and counsel for the plaintiffs. After the hearing, the Court received
supplemental submissions from the parties, and the court monitor filed a supplemental
memorandum updating his conclusions about the state's compliance.?

Generally speaking, the state takes the position that it is not required to collect any data
beyond what it gathers for the state performance plan. The court monitor believes that the state
must collect significantly more data than what it is currently collecting, but that the state is not
required to collect every piece of data that might be interesting or even desirable. The plaintiffs
largely agree with the court monitor's conclusions about the state's noncompliance in certain
areas of data collection listed in the May 18 order, but list additional categories of data that they
believe the state must gather; in many cases, the plaintiffs contend that the state must collect
more data than even the court monitor says. These perspectives provide the backdrop for the
Court's ruling on Phase 1.

Il. LEGAL PRINCIPLES

It bears emphasis that the purpose of this federal court oversight of the state's monitoring
activities is to ensure the state's compliance with the law. It is not to make the state to do more
than the law requires. As applied to Phase 1, this means the state will not be ordered to collect
data on a statewide basis simply because having that data would be interesting from a social
scientist's standpoint. Nor will the state be ordered to collect data simply because it seems like it
would be good policy. The state will only be deemed out of compliance with federal law (and
therefore out of compliance with the consent decree), if its failure to collect certain data on a
statewide basis would likely prevent it from effectively fulfilling its monitoring and enforcement
obligations under the IDEA.

As explained earlier, California argues that the IDEA does not require a state to collect

2 Although the court monitor's conclusions have been described as "findings" at various points, it
is worth recalling that the court monitor's conclusions serve only as recommendations to the
Court about whether the state is in compliance with its legal obligations.
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any data beyond what it collects in connection with the state performance plan. That's not
necessarily true. Nothing in the statute or accompanying regulations indicates that the data
collected for the state performance plan is, on its own, enough to enable the state to fulfill its
monitoring and enforcement responsibilities. To the contrary, the regulations strongly suggest
states must do more — they specify that states must fulfill their monitoring responsibilities using
both "indicators established by the Secretary for the [s]tate performance plans™ and "indicators as
are needed to adequately measure performance” in specified priority areas.> 34 C.F.R.

8 300.600(c). Thus, there may be types of data a state is not required to collect for the state
performance plan but must collect to adequately perform its monitoring and enforcement
functions.

Determining what data California must collect is a context-specific inquiry. There may
be certain data one state needs to collect — perhaps because of its size, demographics, or
enforcement history — that another state need not collect. In particular, it bears emphasis that the
pertinent question at this phase — what data the state must collect to comply with its obligations
under the IDEA — is being considered against the backdrop of a conclusion that the state's
compliance with its monitoring and enforcement obligations was so deficient that a federal
consent decree was required. This context affects the decision about whether California should
be required to collect certain data (at least in situations where federal law is ambiguous about
what must be collected).

1. DISCUSSION
A. DATA COLLECTION FOR THE STATE PERFORMANCE PLAN

The IDEA requires the state to develop a state performance plan. The state performance

plan process is one of the primary ways in which the federal government exercises its own

oversight of how well states are ensuring students with disabilities are receiving an appropriate

® These priority areas are not terribly specific, and therefore do not themselves provide solid
clues about what data the state must collect. They are: "provision of a free appropriate public
education in the least restrictive environment,” "state exercise of general supervision,” and
"disproportionate representation.” 20 U.S.C. § 1416(a)(3).
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education. The performance plan is a set of measurable goals, based on seventeen "indicators"
provided by the federal Department of Education. Although the goals set by each state may
vary, the federal government has provided official guidance as to how each state should measure
each indicator in its annual reporting pursuant to the state performance plan. For example, one
federal indicator is the rate at which children with disabilities participate on statewide tests.
Another is the extent to which students with disabilities are expelled or suspended.® The state
must report on these indicators (and the state's progress toward its goals) each year. The May 18
order directs the state to show that it collects the data necessary to meet the federal reporting
requirements in the state performance plan.” These requirements are discussed below.

Participation and performance on statewide assessments: Federal law considers student

participation and performance on statewide assessments to be an important measure of
educational success and whether students with disabilities are receiving an appropriate education.
For students with significant cognitive disabilities who are unable to participate in regular
statewide assessments, even with accommodations, states are to develop and use "alternate
assessments.” Accordingly, the federal government asks states to report metrics related to the
participation and performance of disabled students on these assessments.

Suspensions and expulsions: In some school districts, students with disabilities are

unnecessarily suspended or expelled from school in response to challenging behaviors they

exhibit. Thus, high suspension and expulsion rates in a school district may, in some cases,

* This ruling uses the phrase "students with disabilities" interchangeably with "students with
IEPs" for ease of understanding, although the federal and state government often specify
"students with IEPs™ in their definitions of what data need to be reported and collected since that
is how disabled students are identified in their systems.

> The requirement that the state demonstrate that it collects the data necessary to meet the federal
reporting requirements is in subsection A of the May 18 order. The relevant statutory provisions
are located at 20 U.S.C. § 1416(b) through § 1416(d) and the relevant regulations are located at
34 C.F.R. 88 300.601 through 300.603. The state provides its description of its data collection
for the federal reporting pursuant to the state performance plan on pages 18 through 41 of its
submission. Dkt. No. 2390-1. The court monitor addresses the state's data collection for the
state performance plan on pages 4 through 12 of his original report (Dkt. No. 2397) as well as in
his post-hearing memorandum to the Court on his updated findings (Dkt. No. 2422). The
plaintiffs address this topic on pages 4 through 7 of their response. Dkt. No. 2400.
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indicate that students with disabilities are being removed from the classroom inappropriately and
not receiving an appropriate education. Accordingly, the federal government asks states to
report the percentage of school districts that have a "significant discrepancy" in how often
children with disabilities are suspended and expelled. States must also report the percentage of
school districts with a "significant discrepancy" by race or ethnicity in how often children with
disabilities are suspended or expelled.®

Least restrictive environment: One central principle of the IDEA is that students with

disabilities should be taught in the "least restrictive environment." Among other things, this
means that students with special needs should be taught in a regular classroom and alongside
students without disabilities as often as possible. Accordingly, the federal government asks
states to report the percentages of students who are taught: (i) in a regular classroom for 80% or
more of the day; (ii) in a regular classroom for less than 40% of the day; and (iii) in separate
schools or facilities.

Preschool least restrictive environment: For similar reasons, the federal government asks

states to report the percentages of children with disabilities ages 3 through 5 who receive special
education services: (i) through regular early childhood programs; and (ii) through separate
schools or facilities.

Preschool assessment: Naturally, preschool students receiving special education services

do not participate in standardized K-12 statewide assessments. To capture these young students'
progress and any shortcomings in their education, the federal government asks states to report
the percentage of children with disabilities ages 3 through 5 who demonstrate improvements in

different categories, such social-emotional skills and early literacy.

® A "significant discrepancy” can be calculated by comparing the rates of suspensions and
expulsions for children with IEPs to rates for nondisabled children within the same school
district or by comparing the rates of suspensions and expulsions for children with IEPs among
school districts in the state. This is outlined in the guidance the federal government has
published that describes the kind of data that must be reported for each of the seventeen federal
reporting indicators in the state performance plan. See Part B State Performance Plan (SPP) and
Annual Performance Report (APR) — Part B Indicator Measurement Table,
https://osep.grads360.org/services/PDCService.svc/GetPDCDocumentFile?fileld=28247.

10
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Parent involvement: Federal law recognizes the importance of considering parent input in

providing special education. Accordingly, the federal government asks states to report the
percentage of parents with children receiving special education services who report that "schools
facilitated parent involvement as a means of improving services and results for children with
disabilities." The federal guidance for state performance plans explains that states may collect

these data for federal reporting purposes in different ways.

Overall disproportionality: Federal law refers to the concept of "disproportionality” as a
way of measuring the over- and under-representation of students from different racial and ethnic
groups among all students receiving special education services resulting from the inappropriate
identification of children for special education services. For this indicator, the federal
government requires states to report the percentage of districts with disproportionate
representation of racial and ethnic groups among students receiving special education services.

Disproportionality by disability: Along the same lines, the federal government asks states

to report the percentage of districts with disproportionate representation of racial and ethnic
groups in specific disability categories.

Timely eligibility evaluation: Federal law outlines fairly specific requirements for how

students should be identified and evaluated for special education services under the IDEA. As
part of ensuring that students with disabilities are not being inappropriately delayed from
receiving services, the federal government asks states to report the percentage of children who
were evaluated for special education services within 60 days of a district receiving parental
consent for the initial evaluation.

Transition from Part C to Part B: Part C of the IDEA governs the provision of special

education and related services to children younger than the age of 3, and Part B governs the

provision of special education services to students between the ages of 3 and 21.” Federal law

’ Since this case is focused on students in grades kindergarten through eighth grade (the grades
served by Ravenswood City School District), the state's monitoring of how well districts are
transitioning students from Part C to Part B services is considered part of the case even though
other aspects of Part C services are not. Other federal reporting requirements in the state

11
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also requires that children receiving Part C special education services be appropriately
transitioned to services under Part B. On this front, the federal government asks states to report
the percentages of children who are referred by Part C before age 3, who are found eligible for
Part B, and who have an IEP developed and implemented by their third birthday.

Resolution sessions: If a parent believes that her child's rights under the IDEA were

violated, the parent may file a formal "due process complaint.” Within 15 days of receiving the
complaint, the district must convene a meeting with the parent and members of the IEP team.
This meeting, which is called a "resolution session," is intended to be an opportunity for the
school officials and the parents to informally resolve the concern underlying the complaint. The
federal government asks states to report the percentage of complaints that are resolved through
settlement agreements reached at resolution sessions.

Mediation agreements: Federal law allows the parent and district to agree to use

mediation instead of having a resolution session. Like resolution sessions, mediations are
governed by a detailed set of regulations. In light of the law's emphasis on these methods of
alternative dispute resolution, the federal government asks states to report the percentage of
mediations that resulted in mediation agreements.

State systemic improvement plan: Separate from the state performance plan, each state

must develop a state systemic improvement plan. This is the final federal indicator in the state
performance plan and is unlike the other, more straightforward measures. Specifically, the state
systemic improvement plan is yet another set of targets and measures for gauging whether the
state is working to improve how it provides special education services (put another way, it's a
plan within a plan). In developing its state systemic improvement plan, the state must, over the
course of a few years, identify gaps in student performance, analyze the state's systems, and then

implement targeted, evidence-based reforms to address the gaps. Accordingly, the federal

performance plan are only relevant to measuring how well special education is being provided to
high school students. In this case, the state is not required to show that it collects any data that
would be relevant only to high school students.

12
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government asks states to collect data for each of these three steps of developing the state
systemic improvement plan.

For all these indicators, the court monitor has concluded, following the evidentiary
hearing, that the state is compliant with its data collection obligations related to the federal
reporting requirements in the state performance plan.® The Court agrees, for the reasons given
by the court monitor.” But there remains a dispute about whether the state must collect more
data than what it collects for federal reporting requirements to effectively monitor school
districts.

B. DATA ABOUT IEP IMPLEMENTATION

One of the key questions at Phase 1 is whether the state collects enough data to evaluate
whether school districts are implementing individualized education programs ("IEPs"). The May
18 order directs the state to show that it collects the data necessary to assess whether school
districts are adequately implementing IEPs, or demonstrate why statewide data collection on this

issue is not necessary to effectively monitor school districts.™

® The court monitor's original report evaluating the state's Phase 1 submission sought
clarification on certain aspects of the data collected for federal reporting requirements. The court
monitor received this clarification from the state's follow-up submission, the testimony of the
state's policymakers at the hearing, and additional evidence submitted by the state about its data
collection practices after the hearing. As a result, the court monitor concluded that the state is
compliant with its data collection obligations rooted in the state performance plan. Dkt. No.
2422.

% In their response to the state's Phase 1 submission, filed before the hearing, the plaintiffs largely
agreed with the court monitor's assessment of the state's compliance with the federal reporting
requirements in the state performance plan. One exception is the plaintiffs' concern about the
state not having adequately explained its process for establishing the state systemic improvement
plan. Through the state performance plan, the federal Department of Education oversees the
multi-phase, multi-year process by which the state has to create and implement the state systemic
improvement plan. In light of the complex oversight that is already in place, and in light of the
court monitor's determination that the state is compliant with this highly technical federal
requwement the Court does not find the state out of compliance on this indicator.

19 This requirement appears in in subsection B.6 of the May 18 order. The relevant statutory
provisions are located at 20 U.S.C. 88 1414 and 1415 and the relevant regulations are located at
34 C.F.R. § 300.320 and 8 300.324 (among other provisions speaking to IEPs more generally).
The state describes its data collection on IEP implementation on pages 49 through 50 of its
submission. The court monitor addresses the state's data collection on IEP implementation on
pages 21 through 22 of his original report and on pages 28 through 29, where he discusses
additional data he thinks the state collect regarding IEP goals and progress toward those goals.
The plaintiffs address the issue of data on IEP implementation on pages 19 through 20 of their

13
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The IEP is the "centerpiece” of the IDEA. Endrew F. v. Douglas Cty. School Dist., 137
S. Ct. 988, 994 (2017) (quoting Honig v. Doe, 484 U.S. 6305, 311 (1988)). It is a comprehensive
plan for the education of a child with disabilities that is put together by an "IEP team" consisting
of the child's parents, teachers, and school officials. Among other things, the IEP must describe
the child's disability, the effects of the disability on the child's ability to participate in general
education, goals for the child's educational progress, the measures that will be used to evaluate
progress toward those goals, and the special education and related services that will be provided
to the child in furtherance of those goals. Generally speaking, "the essential function of an IEP is
to set out a plan for pursuing academic and functional advancement.” 1d. at 999 (citing 20
U.S.C. § 1414(d)(1)(A)(i)()-(1V)); see also 20 U.S.C. § 1414(d)(1)(B). The plan must be
"tailored to the unique needs" of each child and crafted in a manner consistent with the
procedural requirements described in the governing statute and regulations. Endrew F., 137 S.
Ct. at 994 (quoting Board of Ed. of Hendrick Hudson Central School Dist. v. Rowley, 459 U.S.
176, 181 (1982)).

The state, for its part, must ensure that these IEPs are not just paper promises. If the IEP
says that a child requires certain services (such as a one-on-one aide), and if the school district
fails to provide those services, then the district has failed to comply with its most fundamental
obligation under the statute.

The state does not currently collect any data specific to this purpose on a statewide basis
for the first tier of its monitoring system. The state argues that this is not necessary, because the
statewide data it collects includes a great deal of outcome-related information (such as how
students are doing on tests and whether students are graduating) that indirectly flags potential
failures on the part of school districts to implement IEPs — potential failures that can be
investigated during more targeted examination of specific school districts. The court monitor

disagrees, as do the plaintiffs. They contend that because IEP implementation is an important

response. This topic was discussed on both days of the hearing. Hearing Day 1 Tr. 175:1-
207:16 (Dkt. No. 2412); Hearing Day 2 (PM) Tr. 26:24-44:7.

14
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indicator of whether a child is receiving an appropriate education, and because the provision of
an appropriate education is a priority area for state monitoring under federal law, additional data
collection is required.

It bears repeating that the state is not required under federal law to collect all possible
data at a statewide level, even if it would improve in some incremental way the state's ability to
flag problem school districts for more intensive monitoring. But in light of how important the
IEP is to providing an appropriate education to a child with disabilities — an education that is
painstakingly negotiated, customized in light of the child's unique needs, and mapped out on
paper over the course of months (if not years) by parents, teachers, and school officials — the
Court concludes that the state's failure to collect statewide data on IEP implementation prevents
it from effectively monitoring school districts, putting the state out of compliance with its
obligations under federal law (and therefore out of compliance with this consent decree).

Without information about whether the services promised in IEPs are actually being
delivered, the state may run the risk of failing to identify a crucial red flag during its first tier
analysis of the statewide data. Returning to the earlier example, suppose a child's IEP promises a
one-on-one aide, based on the IEP team's conclusion that the child requires the aide to help
manage her behavioral needs and to tailor her school assignments according to those needs. In
this scenario, the district's failure to provide the aide would, in the most fundamental way,
deprive the child of an appropriate education under the law. It's possible that this failure on the
school district's part would be indirectly flagged using "outcome™ measures that the state already
gathers, such as performance on statewide tests. But it's easy to imagine circumstances where
that would not be the case. The child's parents, facing a plainly flawed educational option, may
pull her out of the school altogether; that, of course, would not be reflected in aggregate test
performance data. And assuming a child not receiving the benefits of her IEP remains in the
system, a district's failure to provide the special education services that were promised can
impair her progress in ways are not captured by the outcome measures the state looks at. For

example, a child with autism might need a one-on-one aide even if he does well on statewide

15
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assessments, and even if he advances from grade to grade. Moreover, in any district where only
a few special education students are promised one-on-one aides or small-group instruction each
year (a likely possibility, given how resource-intensive such commitments can be), the district's
failure to provide these services may not even make it into the aggregate achievement statistics
for the district, particularly if it is a large or medium-sized district. But the failure to provide
services like one-on-one aides to a child whose IEP promises him these services is a serious
violation of that child's rights. In short, given the centrality of the IEP to ensuring that districts
provide children an appropriate education, the state must include in its annual data collection a
direct means for flagging districts that may not be adequately implementing IEPs.

It is not enough that the state samples IEPs and studies IEP implementation during
Comprehensive Review. Because IEP implementation data will tell the state something different
from what it already learns from its existing data collection, these data will help the state identify
"red flag" districts that may have otherwise escaped closer scrutiny — in other words, these data
are necessary at the first tier of the state's monitoring system. After the hearing, the state
submitted a declaration from the administrator of the state's special education monitoring
activities in which she asserted that the state "identified 101 findings of noncompliance for IEP
implementation in the districts selected for 2017-2018 comprehensive review."'* However, the
state did not explain how many IEPs were reviewed (that is, the denominator for the 101 findings
of noncompliance) or whether these findings of noncompliance were significant or minor.*?
Therefore, neither this declaration, nor the fact that the state reviews IEPs at the second tier of its
monitoring system, obviates the need for the state to collect IEP implementation data in its first

tier data collection.

1 This was in the declaration of Alison Greenwood submitted on August 9, 2018. Dkt. No.
2419-1 at 2.

12 As a general matter, the state's submissions during Phase 1 of these proceedings have been, to
say the least, sub-par. For the submissions to illustrate why the state is in compliance with the
requirements of federal law, the state must provide context for the data that it provides, explain
how those data were collected or calculated, and discuss their relevance. The Court expects the
policymakers to be more heavily involved in the state's written submissions going forward, and
expects those submissions to be of far higher quality.

16



Case 3:96-cv-04179-VC Document 2428 Filed 08/17/18 Page 17 of 39

There are presumably different ways in which data collection could help track IEP
implementation. Perhaps the state will collect this information through self-reporting by school
districts. Perhaps it will use parent surveys (more on those below). Perhaps the state will
implement a new system of data collection for IEP implementation, or perhaps it will leverage
existing systems.'® Perhaps the state will collect the same data statewide as it collects during its
targeted monitoring activities, or perhaps it will collect different data at the first tier instead.
Presumably the state will use sampling, but perhaps it will collect data on IEP implementation
for each student. The Court will not order a specific remedy for the state's noncompliance at this
time — it is for the policymakers, in the first instance, to devise and implement the measures
necessary to comply.

The court monitor recommends that this ruling be more specific in its prescription and
that the state be required to collect data about "student needs, special education and related
services, supplementary aids and services, IEP goals, and progress toward those goals," as well
as "data about progress toward achievement of IEP goals.” But it's not clear that data about each
child's IEP goals, the progress that is made toward them, or the child's unique needs, needs to or
should be collected on an annual statewide basis (indeed, it's not clear how the state would do
this). Presumably, it will make more sense to collect more limited and objective data about
various types of services promised in IEPs and the degree to which those services are actually
delivered (without regard to the quality of those services, at least at the first tier of data
collection). But the policymakers are in the best position to figure this out. At Phase 4 of these
court proceedings, the state will be required to return to this issue, demonstrating how it collects

statewide data on IEP implementation in a way that allows it to fulfill its monitoring and

13 At the hearing, there was discussion of using software to track what services are promised in
IEPs and whether those services are actually delivered. Ravenswood City School District, the
other defendant in this case, has used the "Special Education Information System" since 2005,
and the other 29 school districts in San Mateo County use it as well (at a rate of $6.50 to $7 per
student). This software can be used to digitally record IEPs and as of a few years ago, to track
service delivery and IEP implementation as well. Ravenswood has used a separate, customized
tool, "MySped," since 2009, to monitor service delivery and IEP implementation within the
district. Dkt. No. 2420; see also Dkt. No. 2410-7.
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enforcement responsibilities under the IDEA.
C. DATA ABOUT PARENT INPUT

Parent input is another significant area of dispute. The May 18 order requires the state to
demonstrate it collects the data necessary to adequately assess parent participation and input, or
demonstrate why this data collection is not necessary to effectively monitor school districts as
required by federal law."

Currently, the state asks districts to report one measure of parent input — parents' response
to the question "Did the school district facilitate parent involvement as a means of improving
services and results for your child?" This question is typically asked during IEP meetings, which
raises the concern that some parents will hesitate to give a candid response out of a concern that
it would affect the special education services their child will receive. In light of this, even if this
question is sufficient for the state to meet its state performance plan reporting obligations, it is
clearly not an adequate or reliable measure of parent feedback, as even the state's policymakers
appeared to acknowledge at the hearing.

The plaintiffs argue that the state's failure to ask parents more than this one question puts
it out of compliance with the law. The court monitor has arrived at the same conclusion. The
court monitor proposes a more comprehensive parent survey, with several additional questions

for parents, submitted to a sample of parents across the state during the first tier of the state's

14 The requirement that the state demonstrate it collects the data necessary to assess parent
participation and input is in subsection B.7 of the May 18 order. The statute and regulations
reference the importance of parent involvement at various points, particularly in the context of
describing how districts evaluate children for special education services (and an IEP) and in
determining the appropriate special education services for each child. Therefore, as a general
matter, the relevant statutory provisions include 20 U.S.C. 8§88 1414 and 1415 and the
implementing regulations under those sections of the statute. The state describes its data
collection on parent input on page 63 of its submission. The court monitor addresses the state's
data collection on parent input on page 8 and pages 32 through 34 of his original report. The
plaintiffs address the issue on page 30 of their response. As discussed further in subsection I11.C
of this ruling, the plaintiffs and court monitor believe that parent input must also be collected for
the state to be found compliant with several other requirements in the May 18 order, so their
discussions of parent participation and input appear in other parts of their submissions as well.
And as a result, this topic was discussed on both days of the hearing (in the context of different
data collection requirements). Hearing Day 1 Tr. 101:15-127:20, 209:9-214:22; Hearing Day 2
(AM) Tr. 4:16-49:21; Hearing Day 2 (PM) Tr. 24:1-26:21.
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monitoring process. For their part, the plaintiffs argue that the proposed survey should be even
more comprehensive than the court monitor proposes, although it remains unclear how broad a
survey the plaintiffs envision and what questions it should ask.

For their part, the state's policymakers testified at the hearing that they have a pilot parent
survey ready to launch on the state department of education's website. They further testified that
they plan to encourage school districts to make this survey available on their own websites, as
well as to ask districts to consider making it available to parents by other means. The
policymakers testified that this pilot survey has been ready to launch since roughly 2009, but that
this court monitoring process has stymied the launch, because the state has been waiting to get
sign-off from all parties involved in this process.

The pilot survey, copies of which the policymakers made available at the hearing,
contains a long list of questions designed to measure parent satisfaction with the special
education services that are provided. The pilot survey asks a total of 95 questions, ranging from
questions about whether the parents discussed accommodations for the child at the IEP meeting
and were treated as a "team member" in their child's education to questions about whether the
school "is a friendly place"” and provides services to the child in a timely way. Nevertheless, the
plaintiffs and the court monitor remain dissatisfied with this pilot survey, because they believe it
does not do a good enough job of probing parents for information.

Recall that this phase of the proceedings involves questions about what data the state
must collect on an annual statewide basis to give it the ability to effectively identify school
districts for more intensive monitoring. Recall further that the question is not whether certain
data collection would be good policy; the question is whether the state's failure to collect certain
data statewide during the first tier would prevent it from effectively fulfilling its monitoring and
enforcement obligations under the statute. Given the current record and the inquiry at hand, the
Court cannot conclude that the state's decision to launch this pilot survey as proposed, rather than
crafting a different survey and disseminating it in a different way, puts it out of compliance with

federal law.
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It is no doubt helpful to seek parent input when conducting a closer review of a particular
school district — which the policymakers have testified the state does. And perhaps it could be
helpful to collect parent input statewide. But there is reason to wonder if parent surveys done
across an entire state — particularly a state as large and diverse as California — would result in
valid and reliable data that could be meaningfully aggregated to learn something useful for
special education monitoring. Parents in different districts will respond at different rates to
surveys asking them how well their schools are providing their children with educational
services. Not only will response rates vary, but so will the depth, breadth, and type of responses
received, based on factors such as the parents' education, time, and financial resources. For
instance, there may be districts where students with disabilities receive an education that meets
all the requirements of federal law, but where parents express dissatisfaction on surveys at higher
rates because they have higher expectations of their public schools than parents in other districts.
It's therefore far from clear what this data collection would tell the state about where it should
conduct its targeted monitoring.

Thus, the question of how to assess the results of the pilot survey, and the question of
whether to expand on it in the future, will be something for the policymakers to decide. Because
it's not clear whether a different kind of parent survey would necessarily improve the state's
ability to identify "red flag" school districts, and because the plaintiffs have not offered a feasible
alternative for gathering meaningful and usable data about parent input, this is not an issue on
which the Court can find the state out of compliance with federal law.

Before turning to the next issue, it's worth addressing an argument by the plaintiffs and
the court monitor that applies not just to parent input but to other aspects of the state's data
collection activities. In arguing for parent surveys and other data they believe must be collected,
the plaintiffs and the court monitor emphasize that the law requires states not merely to use
"quantifiable™ indicators when measuring school district performance, but "qualitative
indicators™ as well. Although it's true that federal regulations mention qualitative indicators, they

do not say that states must collect them during statewide data collection as part of what
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California calls the "first tier" of monitoring. In fact, it's not even clear the regulations require
states to use qualitative indicators at all, as opposed to just requiring states to consider whether
qualitative indicators should be used. The applicable regulation provides that states must
monitor districts using quantifiable indicators, and "such qualitative indicators as are needed to
adequately measure performance" in priority areas. 34 C.F.R. §8 300.600(c), (d) (emphasis
added). The regulation offers no guidance on which qualitative indicators are needed, suggesting
this may be left to the states' discretion. In any event, what matters now is that the record thus
far has not suggested that California would be out of compliance with its monitoring and
enforcement obligations as a categorical matter simply because it does not gather qualitative data
at the first tier of its monitoring activities.
D. DATA ABOUT LAW ENFORCEMENT REFERRALS

School discipline is another area of focus for the state's special education monitoring. As
part of their obligation to ensure that all students with disabilities receive an appropriate
education, school districts are also typically responsible for ensuring that students receive the
appropriate behavioral support and services, and for ensuring that students are not removed from
the classroom unnecessarily. Pursuant to this goal, the state must report, in connection with the
state performance plan, the incidence and duration of "disciplinary actions" that are imposed
upon children with disabilities. This includes suspensions of one or more day, expulsions, and
removals to alternative educational settings to the federal government each year. 20 U.S.C. 8§
1418(a)(1)(D)-(E).

The May 18 order requires the state to demonstrate it collects the data necessary to
adequately assess school discipline of children with disabilities, including suspensions,
expulsions, and the degree to which positive behavioral supports are used, or demonstrate why

this data collection is not necessary to effectively monitor school districts.'® The state has

1> This requirement appears in subsection B.2 of the May 18 order. The relevant statutory
provisions are located at 20 U.S.C. 88 1412(a)(22) and 1418(a)(1)(D)-(E). The state describes its
data collection on referrals to law enforcement on pages 45 to 46 of its submission. The court
monitor addresses this issue on pages 16 through 18 of his original report. The plaintiffs address
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already established that it collects data relevant to most of these items in connection with the
state performance plan — specifically, data related to suspensions and expulsions. However, as
part of the state's monitoring of school districts’ disciplinary practices, the plaintiffs and court
monitor say that the state must also collect data describing how often students are referred to law
enforcement.

The federal Department of Education's Office of Civil Rights defines a referral to law
enforcement as "an action by which a student is reported to any law enforcement agency or
official, including a school police unit, for an incident that occurs on school grounds, during
school-related events, or while taking school transportation.” This includes arrests by the police
on school grounds. Dkt. No. 2410-5 at 4.

This is a serious issue. The federal Department of Education conducts a biennial survey
that collects data to help ensure that school districts receiving federal funding are not
discriminating against certain groups of students. In the most recent school year for which these
survey data are available, 28% of all students referred to law enforcement were students with
disabilities (roughly 82,800 of the 291,100 students referred to law enforcement), even though
students with disabilities comprised only 12% of all students in the survey.'® Data from the
previous round of reporting to the federal government through the same survey showed that in

California, students with disabilities were about three times as likely as students without

the issue on page 17 of their response. The topic was discussed on the first day of the hearing.
Hearing Day 1 Tr. 61:19-101:13, 134:18-136:14. The court monitor also raises referrals to law
enforcement as a data collection obligation in connection with the state's responsibility to collect
data that helps it identify children with disabilities who do not have an IEP and are not receiving
special education and related services (often referred to as "child find," as discussed further
below), under subsection C.6 of the May 18 order. The Court's analysis about the state's data
coIIectlon obligation with respect to referrals to law enforcement remains the same.

1% These data appear in an April 2018 report by the Department of Education on school climate
and safety indicators measured as part of the biennial survey. Dkt. No. 2410-5 at 5. The most
recent school year for which data was collected and has been analyzed was the 2015-2016 school
year, during which 50.6 million students were surveyed in 17,337 school districts across the
country. Id. at 2; see also U.S. Department of Education, 2017-18 Civil Rights Data Collection:
General Overview, Changes, and List of Data Elements,
https://www?2.ed.gov/about/offices/list/ocr/docs/2017-18-crdc-overview-changes-data-
elements.pdf.
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disabilities to be referred to law enforcement."’

However, the fact that the federal government collects these data cuts against the
argument by the plaintiffs and the court monitor that the Court should order the state to collect it
as well. These data are publicly available and can be broken down by school district.*®
Presumably, the state could get this information even more quickly and directly than the public
can, by obtaining it either from the federal government or from school districts when they submit
the same data to the federal government. Because the state has access to these data, its failure
not to collect the same data through its own data collection process does not put it out of
compliance with federal law. Even if these data are collected in slightly different form than the
other special education monitoring-related data that the school districts submit to the state's
databases each year (for instance, not in student-by-student form), the federal survey gathers data
that can help the state flag school districts that may be out of compliance with federal law and
require more intensive monitoring.

Although one could object that this sort of data should be collected every year rather than
every other year, this on its own is not enough to hold the state noncompliant. With all the other
data the state collects annually to identify school districts that might be overusing discipline, it
would be difficult to conclude that less frequent data collection about the specific issue of police
referrals prevents the state from adequately fulfilling its monitoring and enforcement
responsibilities under the IDEA. The record does not suggest that the state's ability to identify
"red flag" school districts would be significantly impeded if the state used biennial data instead
of annual data, at least, in conjunction with the other data on school discipline that the state
gathers.

Moreover, the state's policymakers testified that they have access to additional annual

data on behavior would help flag districts that overuse the police. According to the

7 These data come from the Department of Education's biennial survey data for the 2013-2014
school year, as analyzed by the ACLU of California. Dkt. No. 2410-1 at 20.

18 U.S. Department of Education, Civil Rights Data Collection School/District Search,
https://ocrdata.ed. gov/dlstrlctschoolsearch
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policymakers, school districts in California report to the state department of education any time
an incident occurs for which a student could be suspended or expelled. All qualifying incidents
are listed in California Education Code section 48900, and this list includes most incidents that
might lead to a student's referral to law enforcement.

All of this is to say that, although it's possible that the state does not do enough analysis
of data about police referrals when it decides which districts to monitor more closely (which
would be relevant in Phase 2 of this court oversight process), it has access to enough data, which
precludes the Court from finding the state out of compliance on this issue.

E. DATA ABOUT USE OF POSITIVE BEHAVIORAL SUPPORTS

As discussed in the preceding subsection, the May 18 order directs the state to
demonstrate that it collects data necessary to adequately assess school discipline of children with
disabilities, including the degree to which positive behavioral supports are used, or demonstrate
why this data collection is not necessary to effectively monitor school districts as required by
federal law. Setting aside data on disciplinary actions, what remains is the requirement that the
state show either that it collects data relating to the use of positive behavioral supports or that
such data collection is not required on a statewide basis. The court monitor and the plaintiffs
contend that the state must collect statewide data on the use of positive behavioral supports; the
state disagrees.*®

"Positive behavioral support” is a general term used to describe any tool that aims to

reinforce a positive behavior.?> One example is five extra minutes of recess for a student's good

19 The requirement that the state demonstrate it collects data for assessing the use of positive
behavioral supports is in subsection B.2 of the May 18 order. The court monitor points to
provisions about special education-related services at 34 C.F.R. § 300.34(a), behavioral
intervention plans at 34 C.F.R. § 300.530(f)(1), and positive behavioral supports in IEPs at 34
C.F.R. § 300.324(a)(2)(i) and 20 U.S.C. § 1414(d)(3)(B)(i) to support his proposition that federal
law requires the state to monitor the use of positive behavioral supports. The court monitor
addresses this issue on pages 16 through 18 of his original report. The state describes its data
collection on this topic on pages 45 to 46 of its submission. The plaintiffs address the issue on
page 17 of their response. This topic was discussed on the first day of the hearing. Hearing Day
1 Tr. 9:9-60:24.

20 Office of Special Education & Rehabilitative Services, Dear Colleague Letter from Acting
Assistant Secretary for Special Education and Rehabilitative Services Sue Swenson & Acting
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behavior or academic performance.”* Federal law recognizes the usefulness of positive
behavioral supports, requiring, for example, that IEP teams consider the use of such supports in
addressing the behavior of a child with a disability whose behavior impedes her own or others'
learning. At the same time, however, there is no language in the statute or regulations making
the use of positive behavioral supports a mandatory part of providing an appropriate education,
nor is there language requiring or suggesting that the state monitor school districts' use of
positive behavioral supports on a statewide basis. Further, it's unclear how the state would
conduct such monitoring — particularly since a large number of behavior management strategies
are considered positive behavioral supports, and since they can be provided on a student-by-
student basis, to an entire classroom, or at an entire school. Further, the state's policymakers
testified that the state can identify "red flag" school districts that do not appropriately use
positive behavioral supports and address the behavioral needs of students with disabilities by
looking at other data, such as suspension and achievement rates, making these data duplicative.??
In fact, since the statute recognizes positive behavioral supports as a response to problematic
suspension and expulsion rates, at a minimum, we might expect a correlation between the two.
20 U.S.C. 8 1412(a)(22)(B). In short, the policymakers have provided cogent testimony about
why it is not necessary to collect statewide data on the use of positive behavioral supports, and
the record contains nothing to meaningfully contradict their testimony. This falls squarely in the
category of data that might be interesting to collect statewide, or that could be good policy to
collect, but the collection of which is not necessary to the state's adequate performance of its

monitoring and enforcement responsibilities under the statute.

Director of the Office of Special Education Programs Ruth E. Ryder, U.S. Department of
Education (Aug. 1, 2016), https://wwwz2.ed.gov/policy/gen/guid/school-discipline/files/dcl-on-
Qbis-in-ieps--08-01-2016.pdf.

! This was the example given by Wright at the evidentiary hearing. See Hearing Day 1 Tr.
13:18-14:6.

22 See Hearing Day 1 Tr. 19:9-20:9.
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F. DATA ABOUT USE OF RESTRAINT AND SECLUSION

The question of whether the state must collect data each year to monitor the use of
"restraint and seclusion” is another area of dispute. The May 18 order directs the state to
demonstrate that it collects data necessary to adequately assess whether restraint or seclusion is
used in a way that interferes with the provision of an appropriate education in the least restrictive
environment, or demonstrate why this data collection is not necessary to effectively monitor
school districts as required by federal law.??

Generally speaking, "restraint and seclusion” refers to a situation where school staff
either physically or mechanically restricts a child's movement or isolates the child in response to
the child's behavior.?* The primary concern is that restraint and seclusion techniques are often
misapplied and misused, particularly against children with disabilities — applied not just in the
rare occasions when a child is placing himself at risk of serious harm but in response to less
threatening behaviors.?® And, in fact, there is significant evidence that schools misuse restraint
and seclusion to control the behavior of children with disabilities, often leading to grave

consequences. The state has conducted school district-level investigations resulting in factual

2% The requirement that the state demonstrate that it collects the data necessary for assessing the
use of restraint and seclusion is in subsection B.8 of the May 18 order. The relevant statutory
provisions are located at 20 U.S.C. § 1412(a) (defining an appropriate education, generally) and
20 U.S.C. 8 1416(a)(3) (describing provision of an appropriate education in the least restrictive
environment as one of the monitoring priority areas for the state generally). The state describes
its data collection on this topic on pages 52 to 53 of its submission. The court monitor addresses
this issue on pages 23 through 28 of his original report. The plaintiffs address the issue on pages
21 to 28 of their response. This topic was discussed on the first day of the hearing. Hearing Day
1Tr. 136:16-174:23.
24 The federal Department of Education's biennial survey discussed in subsection I11.D of this
ruling defines a physical restraint as anything that immobilizes or reduces the ability of a student
to move his torso, arms, legs, or head freely, and a mechanical restraint as a device that restricts a
student's movement. Seclusion is defined as the involuntary confinement of a student alone in an
area from which the student is prevented from leaving. See U.S. Department of Education Office
for Civil Rights, 2015-16 Civil Rights Data Collection at 67,
https://www?2.ed.gov/about/offices/list/ocr/docs/crdc-2015-16-all-schools-form.pdf; see also
Seclusion / Restraint: Considerations for Seclusion and Restraint Use in School-wide Positive
Behavior Supports, Positive Behavioral Intervention and Supports, https://www.pbis.org/policy-
95nd-pbis/seclusion-restraint.

Dkt. No. 2410-4.
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findings that school staff inappropriately physically restrained children with serious disabilities.?®
According to one analysis, data collected before the 2013 repeal of a state law that had required
the state to track the number of "behavioral emergency reports" statewide showed that the
number of behavioral emergencies had doubled between 2005 and 2012 and that the majority of
these emergencies had involved the use of restraint and seclusion.”” The most recent data
collected by the federal Department of Education Office for Civil Rights showed that disabled
students comprised 71% of all students restrained and 66% of all students secluded during the
2015-16 year, even though students with disabilities comprised only 12% of all enrolled students
in the same survey.?®

The state's policymakers do not dispute the importance of collecting data on restraint and
seclusion, and they say the state will begin to collect data from school districts about the use of
restraint or seclusion in a way that mirrors the data that districts currently report to the federal
Department of Education every two years — namely, the number of students at each school who
were subjected to restraint or seclusion, as well as the total number of incidents of restraint and
seclusion at each school.? In response to the plaintiffs' concerns that the federal government
does not collect restraint and seclusion data from private schools that students with disabilities
attend at the district's expense, the state has also committed to collecting these data from those
schools, agreeing that excluding these schools from this data collection would be a serious

problem.*

26 Dkt. No. 2410-6; California Department of Education Investigation Report Case S-0106-14/15
(Oct. 28, 2014), https://www.documentcloud.org/documents/1679038-mdusd-investigation-
report-10-28-14.html.

2"'Dkt. No. 2410-6; see also Disability Rights California, Restraint and Seclusion in Schools:
Recommendations for California (June 2015),
https://www.disabilityrightsca.org/system/files/file-attachments/CM6101.pdf.

28 Dkt. No. 2410-5 at 13.

2% The federal Department of Education's data collection on restraint and seclusion is described
in the biennial's survey most recent April 2018 report on school climate and safety statistics.
Dkt. No. 2410-4 at 5.

%0 These private schools are dubbed "nonpublic schools" in California law. Specifically, a
nonpublic school is defined as a "private, nonsectarian school that enrolls individuals with
exceptional needs pursuant to an [IEP] and is certified by the [state department of education]."
Cal. Ed. Code 8 56034. In short, the plaintiffs point to data that restraint and seclusion is

27



Case 3:96-cv-04179-VC Document 2428 Filed 08/17/18 Page 28 of 39

At the hearing, the state explained that there is a bill currently pending in the state
legislature on the use of restraint and seclusion in California schools — Assembly Bill No. 2657.
This bill articulates a legal standard that limits schools to using restraint or seclusion to control
student behavior in certain, extreme circumstances, when less restrictive alternatives are
unavailable; establishes a student's right to be free from the use of restraints and seclusion as a
form of coercion, discipline, convenience, or retaliation; and requires schools to take certain
actions after using restraint or seclusion, such notifying a students' parents. As relevant to this
phase of the proceedings, the bill requires school districts to collect and report on the use of
behavioral restraints and seclusion to the state each year, mirroring the existing data collection
and reporting requirements of the federal Department of Education Office for Civil Rights. In
other words, school districts would be required to report to the state information such as the
number of times students were subjected to restraint or seclusion each year, with separate counts
for how often restraint or seclusion were used on students with disabilities.**

Notwithstanding the above, the plaintiffs and the monitor suggest that the Court should
order the state to collect data on restraint and seclusion annually. However, the state's
policymakers have already made clear in their testimony that they are taking a significant step
forward on data collection relating to restraint and seclusion. The policymakers in the California
Legislature are actively considering the matter as well, and perhaps will further ramp up the
state's data collection related to restraint and seclusion. Under these circumstances, the current
failure to collect these data annually, rather than every other year, does not warrant an order by a

federal court to do more.

especially common in private schools where students with disabilities are placed, and that the
failure to collect data from these schools is a substantial shortcoming by the federal government.
At the hearing, Wright said that the state agreed that students at nonpublic schools should and
would be included in the state's data collection. Hearing Day 2 (PM) Tr. 119:6-25.

%! The state submitted a copy of this bill on August 3, 2018. Dkt. No. 2411-5; see also Dkt. Nos.
2411-6, 2411-7, 2411-8, 2411-9 (state legislative committee reports and analyses on the bill).
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G. ENSURING DATA RELIABILITY AND VALIDITY

The state's efforts to collect data for monitoring whether students are receiving an
appropriate education are only worthwhile if the data collected are both valid and reliable.
Accordingly, the May 18 order requires the state to demonstrate the data it collects are valid and
reliable, and relatedly, that the state timely corrects the errors that it identifies in data reporting
by school districts.®* The state says that it considers data "reliable” when they are consistently
reported to the state, which it ensures through its use of a standard data collection methodology
and by providing districts with clear instructions about how and what kind of data to submit to
the state. The state considers data "valid" if they are accurate. Although the court monitor says
the state is taking reasonable measures to ensure the data collected are reliable, he concludes the
state has not shown the data it collects are valid. The Court disagrees.

The state describes the different steps it takes to help ensure the validity of its data: (i)
defining data elements in its database manuals and training district officials about how to submit
accurate data to the state's databases; (ii) automatically checking, through the software used, for
certain kinds of "anomalies” in the data submitted (for instance, checking that the date of an IEP
doesn't precede a birthdate); (iii) requiring local education officials to certify that the data
submitted by their districts are complete, requiring corrections as needed; (iv) cross-checking
data in the state's two statewide databases for consistency (and sometimes cross-checking data
that districts submit over time) to identify inconsistencies or failures to correct noncompliance;
and (v) conducting "Data Validation Reviews" in districts identified as having significant

problems, as described further below.*

%2 The requirement that the state demonstrate that the data it collects are valid and reliable, and
that it timely corrects errors in data reporting by districts, is in subsection J of the May 18 order.
The state discusses the issue of data validity and reliability on pages 66 through 75 of its
submission. The court monitor addresses this topic on pages 43 to 50 of his report. The
plaintiffs address the issue on page 34 of their report. This topic was discussed on the second
ggay of the hearing. Hearing Day 2 (AM) Tr. 49:23-98:3.

The state refers to the these activities as "Data Verification Reviews" in its initial submission
on Phase 1 and later refers to what appear to be the same activities as "Data Validation
Reviews." Compare Dkt. No. 2390-1 at 75-76 with Dkt. No. 2419 at 2 (using both terms in the
same paragraph). This ruling refers to the activity as "Data Validation Review," consistent with
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Obviously, the state cannot be expected to verify that every piece of data that it collects is
accurate. Nor should the state should be able to get away with making no effort at all to ensure
the data are accurate. But in this case, it's clear the state has reasonable systems in place to
validate the data it receives from school districts, identify inaccuracies, and attempt to address
them. Clear data definitions, automatic software checks of the data, and certifications of
accuracy by local educational officials all contribute to ensuring the accuracy of the data the state
collects. The state also cross-checks the information that districts submit to the two primary
statewide databases (CASEMIS and CALPADS) to ensure that data fields that should match
across the two databases do. The state has also provided samples of letters that it sends to school
districts that have significant discrepancies between the two databases — including significant
discrepancies in important data fields for special education monitoring such as suspensions and
expulsions.®

Additionally, the state's evidence describing its Data Validation Reviews shows that the
state makes some effort to check the accuracy of the data submitted against actual paper records.
It is evident that the state checks not just for smaller-scale issues, such as whether the IEP
evaluation date precedes the birthdate in the system, but also more significant issues, such as
missing information about students' disabilities or dates entered into databases that do not match
dates recorded in paper files. And to improve the validity of the data moving forward, the state
works with the district to identify reasons for the data's inaccuracy and corrective actions for the
district to take.*

At the hearing, the state's policymakers testified that they have sought to align their data

validation efforts with best practices outlined by the National Center on Education Statistics.

the instruction manual for the activity submitted by the state. Dkt. No. 2419-2.

% The state provided an example of a June 2016 letter it sent to a school district with significant
discrepancies between the suspension and expulsion data recorded in the two state databases.
Dkt. No. 2390-22.

% The state submitted the manual provided to staff conducting Data Validation Reviews (Dkt.
No. 2419-2) and the results from two school districts in which Data Validation Reviews were
conducted, East Side Union High School District and Pajaro Valley Unified School District (Dkt.
No. 2419-3).
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This testimony is further supported in the Center's guidance, submitted by the state; the guidance
discusses the value of cross-checking data, identifying data submitted in invalid formats, and
using clear data definitions to improve the accuracy of the data reported and recorded in large
databases.*®

Therefore, the state has produced enough evidence of its overlapping efforts to ensure
data validity. Given the goal — statewide data collection for the purpose of identifying "red flag"
school districts for more intensive monitoring — the state's efforts to validate its data are
sufficient to show that it is complying with its obligations under federal law.®” Beyond that,
decisions about how often the state conducts Data Validation Reviews, how many data elements
the state verifies when it does on-site record reviews, and whether the state could better manage
its statewide databases are for the policymakers, not the Court, to make.

Finally, on the question of whether the state timely corrects errors in data reporting, the
answer is yes. As already discussed, there are numerous mechanisms for rejecting data
submitted by school districts on the spot if it appears invalid. As for the correction of historical
data, the policymakers explained at the hearing that historical data does not get corrected if errors
are later identified. Instead, the state focuses on getting districts into compliance on their data
reporting obligations going forward. This is reasonable and consistent with the state's obligation
to correct districts’ noncompliance (not their historical data), so the failure to correct historical
data (timely or otherwise) does not put the state out of compliance with federal law.

H. OTHER AREAS OF DATA COLLECTION
The May 18 order identifies a number of other areas of potential data collection

associated with key tenets of the IDEA and its implementing regulations. As discussed earlier,

% The state submitted published reports from the National Center on Education Statistics
describing the organization's guidance on ensuring data validity and reliability. Dkt. No. 2419-4
at 26-28; Dkt. No. 2419-5 at 55-69.

37 Of course, the state should not limit its efforts to tier one of its monitoring system: it is just as
important for the state to ensure the data it collects at tier two — when it focuses on "red flag"
districts and gathers more detailed and extensive data about specific schools — are valid and
reliable. Whether the state does so is an inquiry reserved for later phases of these proceedings.
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for many of these areas, the plaintiffs and the court monitor say the state must do more than what
it already does to meet the federal reporting requirements in the same areas. However, the Court
concludes that the state is in compliance with its data collection obligations in each of these
areas.

Participation in state assessments

The May 18 order addresses the issue of data collection to assess student performance on
statewide assessments, including alternate assessments.*® The state contends that it does not
need to collect any data beyond what it collects for the state performance plan. The plaintiffs
and the court monitor believe the state must also collect information about what students' IEPs
say about what tests and accommodations they will receive, and about what tests and
accommodations these students actually end up receiving, to guard against the possibility that
students are participating in assessments in a manner different from what is prescribed in their
IEPs. After the state's policymakers testified that these data are collected, the court monitor
updated his findings to find the state compliant with its data collection obligations relating to the
participation of students with disabilities in statewide assessments. The Court agrees.

Effectiveness of the state's monitoring systems

The May 18 order addresses data collection to assess whether the state is effectively

monitoring school districts.*® The court monitor concludes that the state does not collect the data

% The requirement that the state demonstrate that it collects the data necessary to assess student
performance on statewide assessments and alternate assessments is in subsection B.4 of the May
18 order. The relevant statutory provisions are located at 20 U.S.C. § 1412(a)(15), which
describes the state's responsibility to set performance goals for children with disabilities, 20
U.S.C. § 1412(a)(16), which describes the state's obligation to ensure children with disabilities
participate in statewide assessments, using alternate assessments and accommodations as needed,
and 20 U.S.C. § 1414(d)(1)(A)(1)(V1), which explains how the IEP must state the
accommodations the student needs to participate in statewide assessments. The state describes
its data collection on this topic on page 46 of its submission. The court monitor addresses this
issue on pages 19 and 20 of his original report, as well as in his post-hearing memorandum to the
Court. The plaintiffs address this topic on pages 17 and 18 of their response. This topic was
dlscussed on the second day of the hearing. Hearing Day 2 (PM) Tr. 102:6-111:18.

% The requirement that the state demonstrate it collects the data necessary to assess whether it is
effectively monitoring school districts is in subsection D of the May 18 order. The state provides
its description of its data collection on the effectiveness of its own monitoring system on page 64
of its submission. The court monitor addresses the state's data collection on this topic on pages
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necessary to do this. However, each of the different areas listed by the court monitor in his
report as important ways of evaluating the state's monitoring system appear to involve some
degree of data analysis (a subject for later phases) rather than data collection (the subject of the
current phase). And to the extent the court monitor believes the state cannot adequately monitor
the effectiveness of its monitoring system because he believes that the state does not assess
whether its monitoring activities capture "actual noncompliance in a district,” the preceding
discussion about the state's efforts to ensure the validity of its data makes clear that the state is
compliant with its Phase 1 obligations on that front.

Disproportionality

The May 18 order directs the state to demonstrate it collects data to identify the
disproportionate representation of racial and ethnic groups in special education.”> The state
argues that the data collection it conducts in connection with the state performance plan is
adequate on this front. The court monitor has also concluded that the state's data collection for
assessing disproportionality is adequate. The Court agrees.

Transition from Part C to Part B services

The May 18 order addresses the collection of data to assess how well school districts are

providing for the transition of children from Part C to Part B services.** Recall that children

34 to 37 of his original report. The plaintiffs address the issue on pages 30 to 31 of their
response. Hearing Day 2 (PM) Tr. 44:17-65:19.

% The requirement that the state show it collects data necessary to identify disproportionality in
the population of students receiving special education services is in subsection | of the May 18
order. Disproportionality is a priority area for monitoring listed in 20 U.S.C. § 1416(a)(3)(C)
and 34 C.F.R. § 300.600(d)(3). Additional provisions detailing the state's obligation to monitor
disproportionality are located at 20 U.S.C. § 1418(d) and 34 C.F.R. §8 300.646 and 300.647.
The state addresses this topic at page 66 of its submission. The court monitor addresses
disproportionality at page 42 of his original report. The plaintiffs discuss this topic at pages 33
and 34 of their response.

*! The requirement that the state demonstrate that it collects the data necessary to evaluate how
well children are transitioned from Part C to Part B services is in subsection H of the May 18
order. The relevant statutory provision is located at 20 U.S.C. 8 1412(a)(9) and the relevant
regulatory provisions are located at 34 C.F.R. § 300.124 and 300.301; additional regulations
governing the evaluation of children for special education eligibility are located at §§ 300.304
and 300.305. The state provides its description of its data collection on the transition of infants
and toddlers to Part B services on page 66 of its submission. The court monitor addresses the
state's data collection on this topic on pages 41 to 42 of his original report. The plaintiffs address
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younger than 3 years can receive special education services under Part C of the statute, and the
state must ensure these children are appropriately evaluated to receive services under Part B of
the IDEA by the time they turn 3. For this requirement, the state says that it does not need to
collect any data beyond what it collects for the state performance plan. The plaintiffs and court
monitor contest this and say that the state must collect additional data — to ensure the transition is
"smooth and effective" (the language used in the statute to describe the transition), to ensure that
an IEP has been developed and is being implemented by the child's third birthday, and to ensure
that districts conduct "transition planning conferences."

The state's policymakers testified that they collect data about IEP timelines, which tell the
state whether students are being transitioned to Part B services in a timely way, and analyze that
data to flag districts for more intensive monitoring; however, the state does not collect data to
analyze whether transitions are "smooth and effective” (nor is it entirely clear what the state
should collect, other than data about timeliness). And the state's policymakers testified that some
of the more particularized data on transition meetings are collected during targeted monitoring.*

The Court concludes that this data collection, at least at the first tier of the state's
monitoring process, is enough. The focus of the regulations on transitioning infants and toddlers
from Part C to preschool programs is timeliness. The record contains no indication that late
referrals from Part C service providers for IEP evaluations and Part B services are a significant
problem meriting separate data collection at the first tier of the state's monitoring system, as was
suggested at the hearing. Nor has the evidence presented thus far provided reason to believe that
this is the kind of data element on the basis of which school districts should be selected (as
opposed to data about, for instance, schools' use of restraint and seclusion or police referrals).

And to the extent the plaintiffs and court monitor believe federal law requires the state to collect

the issue on page 33 of their response. This topic was discussed on the second day of the
hearing. Hearing Day 2 (PM) Tr. 92:20-102:3.

%2 Although it's not clear that the state's review of five student records for preschoolers and
infants in each district during Comprehensive Review is enough, that's a question for Phase 2 of
these proceedings. Hearing Day 2 (PM) Tr. 96-97.
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additional data to monitor IEP implementation for preschoolers (since the implementation of
IEPs for children transitioned to Part B services on their third birthday is part of the statutory
language) the requirement that the state collect data on IEP implementation, discussed above,
addresses this concern.

Due process complaints, resolution meetings, and mediation

The May 18 order addresses the collection of data to assess the effectiveness of the state's
systems for due process complaints and to evaluate the use of resolution meetings and
mediations.* As explained in subsection I11.A, parents who feel that their children's rights under
the IDEA have been violated may file "due process complaints." Often, such complaints relate
to the identification and evaluation of the child (as disabled or not, for the purposes of the
IDEA), the placement of the child in a particular school or classroom, or the provision of an
appropriate education with the necessary special education services. Federal law details myriad
procedural protections for parents who file due process complaints, including informal resolution
meetings, mediations, and due process hearings.

The court monitor says the state does not collect sufficient data to evaluate whether its
complaint management processes are effective — pointing to various kinds of data he believes the
state needs to be collecting, such as information about whether the state conducted an on-site
investigation of a complaint. However, it is not apparent from the record that this kind of
information needs to be collected. Moreover, at the hearing, the court monitor's comments about
the state's complaint management system focused on his concerns that the state had not shown

that it was collecting data on whether resolution sessions are held within 15 days of the filing of

* These issues, each of which is related to the state's complaint management system, are
identified in subsections E, F, and G of the May 18 order. The relevant statutory provisions are
located at 20 U.S.C. § 1415 and 20 U.S.C. § 1416(a)(3), since resolution meetings and
mediations are priority areas for monitoring. The relevant regulatory provisions are located at 34
C.F.R. 88 300.151 through 300.153, 8§ 300.506 through 300.508, and 88 300.510 through
300.518. The state's discussion of this issue is at pages 65 to 66 of its submission. The court
monitor addresses this data collection at pages 37 through 41 of his original report. The
plaintiffs address this topic on pages 32 through 33 of their response. This topic was discussed
on the second day of the hearing. Hearing Day 2 (PM) Tr. 85:1-91:18.
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due process complaints — a concern that the federal Department of Education raised in a 2011
letter to the state. In post-hearing submissions, the state demonstrated that it has addressed this
issue and now collects this information.** Therefore, the Court finds the state compliant in this
area.

Placement in reqular education

The May 18 order also addresses data collection relating to the extent to which children
with disabilities are placed in a regular education environment.* At the hearing, the monitor
expressed three primary concerns relating to this issue. The first involved monitoring whether
disabled students are not deprived of opportunities to participate in non-academic activities with
their nondisabled peers. The policymakers addressed the court monitor's concerns to his
satisfaction on this issue at the hearing. The second involved the collection of data to help the
state track whether students are placed in schools as close to home as possible. (This is often
called "the neighborhood school requirement.”) And the third involved data to help the state
track whether students are placed in the same school they would attend if they were not disabled.
For all the reasons discussed at the hearing (including testimony about the data the state already

collects about students' districts of attendance and districts of residence), these concerns by the

* The plaintiffs submitted a copy of the federal Department of Education's letter from 2011,
which commented on the state's failure to have procedures in place to measure whether
resolution sessions were timely held. Dkt. No. 2417-9 at 4. The state submitted a copy of its
response to the federal government's 2011 letter, as well as the federal government's reply that no
further action would be required on that issue. Dkt. Nos. 2419-6, 2419-7. The state also
submitted a copy of a recent quarterly report from its Office of Administrative Hearings, which
oversees the due process complaint system, which shows that the state collects data on when it is
notified of a complaint and when the resolution session was held (barring some unexplained
cases, listed at the end of the quarterly report, of the state not receiving any resolution session-
related data at all from school districts). Dkt. No. 2419-19.

* The requirement that the state collect data relating to the placement of children with
disabilities in a regular education environment is in subsection B.1 of the May 18 order. The
state addresses this data collection at pages 41 through 45 of its submission. The principle that a
student with disabilities should be placed in the "least restrictive environment™ possible runs
throughout the statute. A few of the relevant provisions are located at 20 U.S.C. § 1412(a) and §
1414(d)(1)(A) () (IV)(bb)-(cc), (V). The primary regulations addressing the placement of
children in a regular education environment are located at 34 C.F.R. §8 300.114 through
300.120. The court monitor discusses this topic at pages 13 through 16 of his report. The
plaintiffs address this issue on pages 16 to 17 of their response. This topic was discussed on the
second day of the hearing. Hearing Day 2 (PM) Tr. 65:21-84:8.
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court monitor do not put the state out of compliance with federal law.

Identifying children with disabilities

The May 18 order requires the state to demonstrate that it collects the data necessary to
assess whether school districts are adequately identifying children in need of special education
services. The law refers to this concept as "child find."*® This is a complex endeavor, and the
May 18 order lists seven categories relevant data: (i) the total number of students in each school
district; (ii) the percentage of children with disabilities; (iii) the number and rate of referrals that
resulted in the identification of children with disabilities; (iv) the number and rate of refusals by
a school district to evaluate a child after a parent or staff referral; (v) participation and
performance on state assessments of students who do not currently have IEPs; (vi) school
discipline of students who do not currently have IEPs; and (vii) parent input.

As this list makes clear, several of these categories overlap with categories of data
collection that have been discussed. At the hearing, the court monitor identified four primary
concerns with the state's data collection related to its obligation to identify students with
disabilities who are not yet receiving special education services but should be. The court
monitor's first concern related to the state's ability to disaggregate the data it collects on the basis
of migrant status and foster child (or "wards of the state") status, so that the state can conduct the
necessary data analysis at Phase 2. The state's policymakers confirmed that they collect this
information and can disaggregate it accordingly.*” The court monitor's second concern related to

the need to collect parent input to help children with disabilities who have not yet been evaluated

*® The requirement that the state demonstrate that it collects the data necessary to comply with its
"child find" obligations is in subsection C of the May 18 order. Child find is one of the priority
areas for monitoring listed in 20 U.S.C. 8 1416(a)(3) and 34 C.F.R. 8 300.600(d)(2). Additional
provisions relevant to child find include 20 U.S.C. § 1412(a) and 34 C.F.R. 8§ 300.111 and
300.131. The state addresses this area of data collection on pages 53 through 63 of its
submission. The court monitor discusses this issue on pages 29 through 34 of his original report.
The plaintiffs address this issue on pages 28 through 30 of their response. This topic was
dlscussed on the second day of the hearing. Hearing Day 2 (PM) Tr. 1:9-26:21.

" As a general matter, the state's submissions showed that the state can adequately disaggregate
data to adequately analyze disproportionality (and other issues relating to how districts are
providing an appropriate education) at the first tier of its monitoring. This is all that is needed, at
least for identifying "red flag™ districts for closer scrutiny at the second tier of monitoring.
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for IEPs; the Court declines to take issue with the state's current parent input-related data
collection for the reasons given in subsection I11.C. The court monitor's third concern related to
the state's lack of data collection on referrals to law enforcement (on the theory that children
inappropriately sent to the police may in some cases be children with disabilities who are not
receiving special education services). The Court has addressed this issue in subsection 111.D.

The court monitor's fourth and final concern was discussed in greatest depth at the
hearing and related the number and rate of refusals by a school district to evaluate a child for
special education services after a parent or staff referral. Although the court monitor and the
state's policymakers seemed to agree at the hearing that these data would be fairly easy to collect
(with a slight modification to a data field in one of the state's existing databases), it remains
unclear how significant an issue this is and whether it merits data collection on a statewide basis
at the first tier of the state's monitoring system. Because the evidence in the current record does
not suggest that the state's lack of first tier data collection on this topic makes it unable to
effectively monitor whether students are receiving an appropriate education, the Court cannot
deem the out of compliance with federal law for not collecting these data.

IV. CONCLUSION AND NEXT STEPS

For the issue where the state is not in compliance, the state will be required to
demonstrate compliance at Phase 4 (at the same time that it's submitting its policies and
procedures for review). In the areas where the state has been found compliant, the Court
assumes that is the end of the matter — there will be no further examination of those issues in this
case. As matters stand, it remains unclear whether Section 13.0 of the consent decree
contemplates further proceedings on issues where the state has been found in compliance. If so,
this portion of the consent decree may be outdated, as discussed at previous status conferences.
The parties should be prepared to begin discussing this issue at the next case management
conference, which will take place on September 6, 2018 at 10 a.m.

At that conference, the parties should also be prepared to set a schedule for Phase 2. The

Court is of the tentative view that the sequence of written submissions and the structure of the
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evidentiary hearing should remain the same, and the parties therefore must propose a schedule
accordingly. However, if the parties have proposals for alternative approaches for the next
phase, they may raise those as well.

A case management statement is due seven days before the case management conference.
The standard format for case management statements need not be followed, but the parties
should try to address everything they wish to raise at the conference. The policymakers need not
attend, although they are welcome to do so, either in person or by phone.

IT IS SO ORDERED.

Dated: August 17, 2018 /

VINCE CHHABRIA
United States District Judge
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