
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 20-cv-00756-PAB 
 
EDWARD NELLSON, individually, and a Class of similarly-situated persons, 
 
 Plaintiff, 
v. 
 
WARDEN J. BARNHART, in his individual and official capacities, and 
UNITED STATES FEDERAL BUREAU OF PRISONS, 
 

Defendants. 
 
 

DEFENDANTS’ RESPONSE TO PLAINTIFF’S MOTION FOR  
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 
 

Warden J. Barnhart, in his official capacity,1 and the Federal Bureau of Prisons (“BOP”) 

(collectively, “Defendants”), submit the following response in opposition to Plaintiff’s Motion 

for Temporary Restraining Order and Preliminary Injunction.   

Plaintiff Edward Nellson, an inmate at the United States Penitentiary in Florence, 

Colorado (“USP Florence), claims that BOP officials have failed to take adequate measures to 

protect him against the dangers posed by COVID-19. See generally ECF No. 10. He seeks a 

Court order directing Defendants to implement four specific measures at USP Florence: 

(1) “begin screening prisoners and staff for symptoms of COVID-19”; (2) “begin testing 

prisoners and staff exhibiting symptoms of COVID-19”; (3) “quarantine all prisoners testing 

positive for COVID-19”; and (4) “exclude all BOP staff testing positive for COVID-19 from 

                                                 
1 This response is made on behalf of Defendant Barnhart in his official capacity because the 
injunctive relief sought by Plaintiff is not within the authority of Defendant Barnhart in his 
individual capacity. See, e.g., Matthews v. Wiley, 744 F. Supp. 2d 1159, 1167 (D. Colo. 2010).  
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contact with BOP prisoners.” Id. at 19. He claims that by not taking such measures, the BOP is 

violating the Eighth Amendment. Id. at 1-2, 12-13.  

As explained below, USP Florence is taking reasonable measures to address COVID-19, 

including screening, testing, quarantining, and excluding. It has also taken myriad other steps to 

prevent the introduction and spread of COVID-19 into the facility. So far, it has been successful:  

there are currently no cases of COVID-19 among USP Florence inmates or staff. Plaintiff thus 

cannot show a likelihood of success on the merits of his case under the Eighth Amendment 

standards. Nor has Plaintiff otherwise shown that the extraordinary remedy of a preliminary 

injunctive relief is warranted. Plaintiff’s motion should be denied.  

FACTUAL BACKGROUND 

I. The COVID-19 pandemic and the BOP’s response. 

 The Federal Bureau of Prisons (“BOP”) has been monitoring and tracking the spread of 

COVID-19, an infectious respiratory virus that has spread rapidly since its first detection in 

humans, since January 2020 when the first cases of the virus appeared in the United States. See 

Ex. 1, Declaration of Shari Hemlie ¶ 6.  

Recognizing the threat that this virus could pose to its inmate population, the BOP began 

quickly organizing its national pandemic response into a multiphase “Action Plan,” 

implementing a variety of protocols in response to the rapidly shifting landscape of this 

pandemic across the United States.2 See id. ¶¶ 6-7. Among other things, the BOP has, on a 

nationwide basis: implemented screening requirements for inmates and staff; temporarily 

                                                 
2 These protocols are discussed at length in the accompanying Declaration of Shari Himlie, 
Exhibit 1. 
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suspended social visits, legal visits, inmate transfers, official travel, and contractor access; 

updated its quarantine and isolation procedures; and instituted a “modified operations” plan, 

which directs BOP facilities to adjust their daily operations in a manner that permits inmates to 

engage in physical distancing while in common areas, such as during mealtimes and recreation. 

See id. ¶¶ 8-15.  

On April 1, 2020, the BOP ordered all inmates to remain “secured in their assigned cells” 

for a period of 14 days (to be reevaluated at the conclusion of that time period), in order to 

decrease the spread of the virus. Id. ¶ 16. Thus, BOP inmates across the country are currently 

being confined to their cells for the majority of each day in an aggressive effort to stem the 

spread of COVID-19 throughout the BOP.3 Id. ¶ 17.  

II. Steps being taken at USP Florence to prevent COVID-19’s spread.  

Plaintiff’s requested injunction focuses on the facility where he is housed: USP Florence, 

which is part of the Federal Correctional Complex in Florence, Colorado (“FCC Florence”). See 

ECF No. 10 at 19 (requesting an order directed to “BOP, at the USP Florence, CO facility”). 

FCC Florence has implemented each of the steps described above in compliance with BOP’s 

national directives, and has also taken numerous other measures to prevent the introduction and 

spread of COVID-19 within its facilities. Id. ¶¶ 20, 23. As explained below, those measures 

include screening, testing, quarantining, and excluding symptomatic individuals from FCC 

Florence as appropriate. 

                                                 
3 In so doing, the BOP has made every effort to ensure that inmates continue to be permitted 
limited amounts of time out of their cells each day, in small groups (with physical distancing) 
and on a rotating basis, so that inmates can access approved programming, showers, email, and 
phones, in a safe manner. Id. ¶¶ 16-17. 
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A.  Screening. FCC Florence has implemented extensive measures to screen inmates for 

COVID-19, both for newly arriving inmates and for its resident inmate population.  

New inmate screening.  Newly arriving inmates are both screened and quarantined. All 

incoming FCC Florence inmates (no matter which institution they are designated to on the FCC 

Complex) are screened by Health Services medical providers in a single, controlled area separate 

from other complex staff and inmates. Id. ¶¶ 38-39. Inmates are evaluated for any symptoms of 

illness, as well as for “exposure risk factors” such as recent exposure to known or suspected 

COVID-19 cases. Id. ¶ 35. Whether or not inmates display symptoms or exposure risk factors, 

they are automatically quarantined for a period of 14 days to ensure that they do not develop any 

symptoms consistent with COVID-19, and are only released into the general population at the 

expiration of those 14 days and upon medical clearance. Id. ¶¶ 36-37. All staff in any such 

quarantine or isolation units must wear Personal Protective Equipment. Id.  ¶ 37. 

Existing inmate screening.  FCC Florence has put into place screening measures to 

identify and manage any COVID-19 infections within the complex’s existing inmate population.  

First, FCC Florence is screening high-risk individuals. In early March 2020, Health 

Services undertook an extensive review of all FCC Florence inmate medical records in order to 

identify any “high-risk” individuals on the complex as defined by the CDC. Id. ¶ 41. 

Specifically, staff identified (1) all individuals over age 554; and (2) individuals diagnosed with 

certain medical conditions, such as chronic lung disease, moderate to severe asthma, liver 

                                                 
4 CDC guidance classifies individuals over age 65, rather than 55, to be “high risk.” See 
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html. 
Nonetheless, Health Services staff determined to search for individuals over the age of 55 in 
order to take an even more conservative approach to identifying high-risk individuals.  
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disease, and diabetes. Id. ¶¶ 41-42. (Plaintiff Edward Nellson is not considered a “high risk” 

inmate: he is 41 years old and has not been diagnosed with any condition identified by the CDC 

as placing individuals at higher risk. Id. ¶ 44.) Once these individuals were identified, during the 

week of March 16, Health Services staff screened each high-risk individual for the same 

“exposure risk factors” explained above, conducted temperature checks, and provided additional 

education regarding COVID-19 prevention. Id. ¶ 43.  

Second, USP Florence is actively monitoring its general inmate population for illness. Id. 

¶ 46. Medical staff are present in all USP Florence housing units at least twice a day, affording 

inmates further opportunity to report any medical concerns. Id. All inmates have been advised to 

self-monitor, and to report any symptoms of illness immediately. Id. USP Florence has also 

implemented enhanced screening measures for inmates with ongoing work details, whose 

functions have been determined to be “essential” to the institution. Id. ¶ 45. These inmates are 

screened for symptoms of illness and are required to have their temperatures taken, both before 

their shifts begin and once again before returning to their housing units. Id. 

Finally, once there is a positive case of COVID-19 at FCC Florence, should that occur, 

all inmates will be screened daily through temperature and symptom checks. Id. ¶ 47.  

B.  Isolation and quarantine procedures.  Any inmate at FCC Florence presenting with 

symptoms consistent with COVID-19 is immediately evaluated by a medical provider to 

determine whether testing and/or isolation is appropriate, and whether other measures (such as 

quarantine) should be implemented for inmates with whom the symptomatic inmate had contact. 

Id. ¶¶ 48-50. FCC Florence has in place designated quarantine and isolation units for this 

purpose. See id. ¶¶ 36, 37, 48. 
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C.  Testing.  FCC Florence is conducting testing in accordance with CDC guidelines.  

The CDC has explained that “[n]ot everyone needs to be tested for COVID-19,” and “decisions 

about testing are at the discretion of state and local health departments and/or individual 

clinicians.” See cdc.gov/coronavirus/2019-ncov/symptoms-testing/testing.html (last visited on 

Apr. 6, 2020). At FCC Florence, the decision whether to test an inmate for COVID-19 is made 

by BOP medical providers based on a number of criteria, including but not limited to: (1) the 

nature and severity of the symptoms; (2) the inmate’s potential exposure to COVID-19; 

(3) whether the inmate is considered “high-risk,” and (4) whether the inmate is on a work detail, 

such as food service, that requires the inmate to interact with other inmates or staff. Ex. 1, 

Hemlie Decl. ¶ 58. Currently, FCC Florence has over 100 COVID-19 testing kits in stock. Id. 

¶ 60. It also has the ability to order and quickly receive additional kits from a designated vendor 

if the need arises. Id.  

To date, no staff or inmates at the FCC Florence complex have been diagnosed with 

COVID-19. Id. ¶ 72. Two FCC Florence inmates have been tested for COVID-19. Id. ¶ 59. One 

of those tests was negative. The BOP is still awaiting the result of the second test. Id. 

D.  Screening and excluding staff and visitors. FCC Florence is actively screening all 

staff members and all other visitors who enter the institution. Upon entry, all staff and visitors 

must have their temperature taken, disclose any symptoms of illness, and respond to several 

questions designed to evaluate their risk of exposure. Id. ¶ 52.  

The individuals conducting this screening have authority to deny entry to anyone with a 

temperature above 100.4 degrees Fahrenheit, or who report COVID-19 symptoms or exposure 

risk factors. Id. ¶ 53. If a staff member is tested for COVID-19, they are not permitted to return 
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to work until receiving a negative test result. Id. ¶ 55.  

E.  Additional measures to combat COVID-19.  USP Florence has also taken other 

measures to prevent the introduction and spread of COVID-19 within the institution.  

Physical distancing.  Currently, all inmates at USP Florence are subject to a “Stay in 

Shelter” order that was implemented on April 1, 2020, and will continue for at least a period of 

14 days. Id. ¶¶ 16-17. Under this order,5 inmates are confined to their cells for the majority of the 

day. Id. ¶ 17. Meals are delivered directly to inmates’ cells, as well as certain commissary items. 

Id. Inmates are permitted to leave their cells in small groups on a rotating basis and at designated 

times in order to engage in activities such as showers, exercise, phone calls, and email—while 

maintaining appropriate physical distancing. Id.   

FFC Florence staff have also taken steps to promote distancing. The complex has limited 

its in-person meetings, capped the number of permitted attendees at such meetings, and 

implemented a video-conferencing system to replace in-person meetings to the extent 

practicable. Id. ¶ 65.  Additionally beginning today, all staff members will be restricted to 

working only in a single designated institution within the FCC Florence complex. Id. ¶ 69. For 

example, staff members designated to USP Florence will not be permitted to enter FCI Florence, 

and vice versa. Id. 

Hand-washing.  All inmates have access to sinks, water, and soap at all times. Id. ¶ 62. 

New inmates admitted to any institution at FCC Florence automatically receive soap, and all 

                                                 
5  USP Florence had earlier adopted, on March 13, 2020, a “modified operations” plan that 
provided for staggered meal and recreation times in order to limit congregate gatherings and 
permit inmates to maintain distance from one another while outside their cells. Id. ¶¶ 11-12. 
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inmates may receive new soap weekly. Id. For inmates without sufficient funds to purchase soap 

in the commissary, soap is provided at no cost to the inmate. Id.  

Cleaning.  All common areas in inmate housing units are cleaned daily, and are typically 

cleaned by inmate orderlies multiple times throughout the day. The orderlies use a designated 

disinfectant that kills human coronavirus. Id. ¶ 63. USP Florence has also made this disinfectant 

available to inmates so that they may use it to clean their own cells. Id. Common areas outside 

inmate living areas, including the USP Florence lobby, bathrooms, cafeteria, etc., are also 

cleaned with the same disinfectant on a daily basis (often multiple times per day). Id. USP 

Florence inmates are also able to wash their clothing and linens at least once weekly. Id. ¶ 62. 

Staff are also required to disinfect all common equipment, such as keys and radios, upon 

obtaining these items from the supply room and again upon their return. Id. ¶ 65. Staff also have 

regular, consistent access to soap and hand sanitizer. Id.  

Supplies.  Correctional staff have been provided Personal Protective Equipment (“PPE”) 

to be used in appropriate locations throughout FCC Florence such as quarantined areas, isolation 

units, and screening sites. Id. ¶ 67.  FCC Florence has sufficient PPE on hand, including N-95 

respirator masks, surgical masks, and rubber gloves, to meet its current and anticipated needs, as 

well as the ability to order additional PPE should the need arise. Id. In addition, on April 5, 2020, 

all inmates and staff were provided protective face masks for daily use. Id. ¶ 68.  

Inmate and staff education. From the outset of the COVID-19 pandemic, USP Florence 

officials have provided regular education to inmates and staff regarding the virus, the BOP’s 

response, and the measures that they themselves should take to stay healthy, including washing 

their hands frequently with soap and water, avoiding touching their faces, and practicing physical 
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distancing whenever possible. Id. ¶¶ 24-30. 

LEGAL STANDARD 

“A preliminary injunction is ‘an extraordinary remedy that may only be awarded upon a 

clear showing that the [movant] is entitled to such relief.’” 6 New Mexico Dep’t of Game & Fish 

v. United States Dep’t of the Interior, 854 F.3d 1236, 1245–46 (10th Cir. 2017) (quoting Winter 

v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22  (2008)). A party seeking a preliminary injunction 

must establish four elements: “that he is likely to succeed on the merits, that he is likely to suffer 

irreparable harm in the absence of preliminary relief, that the balance of equities tips in his 

favor, and that an injunction is in the public interest.” Winter, 555 U.S. at 20.  

In this case, Plaintiff must meet an even higher burden because he seeks preliminary 

injunctive relief that is “specifically disfavored” in the Tenth Circuit. Free the Nipple-Fort 

Collins v. City of Fort Collins, Colo., 916 F.3d 792, 797 (10th Cir. 2019). “Disfavored 

preliminary injunctions don’t merely preserve the parties’ relative positions pending trial. 

Instead, a disfavored injunction may exhibit any of three characteristics: (1) it mandates action 

(rather than prohibiting it), (2) it changes the status quo, or (3) it grants all the relief that the 

moving party could expect from a trial win.”  Id. Here, Plaintiff acknowledges that the 

injunction he seeks falls into at least two of the three disfavored categories. ECF No. 10 at 3.  

Thus, to obtain this injunction, Plaintiff “faces a heavier burden” on both the “likelihood-

of-success-on-the merits and the balance of harms factors.” Free the Nipple, 916 F.3d at 797. 

                                                 
6 “[T]he procedure and standards for issuance of a temporary restraining order mirror those for a 
preliminary injunction.” Stine v. Wiley, No. 06-cv-02105-WYD-PAC, 2007 WL 201251, at *1 
(D. Colo. Jan. 24, 2007).  
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Specifically, he “must make a ‘strong showing’ that these [factors] tilt in [his] favor.” Id. 

(emphasis added). “Any preliminary injunction fitting within one of the disfavored categories 

must be more closely scrutinized to assure that the exigencies of the case support the granting of 

a remedy that is extraordinary even in the normal course.” O Centro Espirita Beneficiente Uniao 

Do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004). 

ARGUMENT 

 I. Plaintiff cannot show a likelihood of success on the merits. 

Plaintiff has not met his burden to make “a strong showing” that he is substantially likely 

to succeed on the merits. See Free the Nipple, 916 F.3d at 798.  

A. Plaintiff failed to exhaust his administrative remedies. 

First, Plaintiff is not likely to succeed on the merits because he has failed to exhaust his 

administrative remedies. To date, Plaintiff has not pursued any administrative remedies relating 

to his claims in this case. Ex. 2, Declaration of Paula Trujillo, ¶¶ 10-11. As of the time of this 

filing, the last administrative remedy Plaintiff had filed was in September 2018. Id. ¶ 10.  

The Prison Litigation Reform Act (“PLRA”) requires that an inmate, before filing suit, 

exhaust all available administrative remedies. 42 U.S.C. § 1997e(a). The Supreme Court has 

made clear that the exhaustion requirement applies to all suits regarding prison life, Porter v. 

Nussle, 534 U.S. 516, 532 (2002), and that “unexhausted claims cannot be brought in court,” 

Jones v. Bock, 549 U.S. 199, 211 (2007). This exhaustion requirement applies when a prisoner 

seeks injunctive relief. Farmer v. Brennan, 511 U.S. 825, 847 (1994) (in cases seeking injunctive 

relief to address “current” prison conditions, inmates are not “free to bypass adequate internal 

prison procedures and bring their health and safety concerns directly to court”). It likewise 
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applies to motions for preliminary injunctions. See Thomas v. Carson, 30 F. App’x 770, 771–72 

(10th Cir. 2002) (upholding denial of preliminary injunction because inmate failed to exhaust his 

remedies, and thus was not likely to succeed on the merits of his constitutional claims); see also 

Hardy v. Shaikh, No. 1:18-cv-1707, 2019 WL 1756535, at *6 (M.D. Pa. Apr. 19, 2019) (“Courts 

consider the PLRA’s exhaustion requirement under the likelihood of success on the merits prong 

in analyzing whether to grant a PI or TRO.” (internal quotation marks and citations omitted)); 

ABA, Inc. v. D.C., 40 F. Supp. 3d 153, 172 (D.D.C. 2014) (“Plaintiffs also cannot demonstrate 

likelihood of success on the merits because they have not exhausted administrative remedies.”); 

Snow v. United States, 2014 WL 4384649, at *16 (M.D. Pa. Sept. 4, 2014) (same). 

The exhaustion requirement is statutory, and the statute provides no exception for 

“special circumstances.” See Ross v. Blake, 136 S. Ct. 1850, 1856-57 (2016) (holding that the 

exhaustion requirement “suggests no limits on an inmate’s obligation to exhaust—irrespective of 

any ‘special circumstances’” and the “mandatory language means a court may not excuse a 

failure to exhaust, even to take such circumstances into account”).  

In fact, the only exception to the exhaustion requirement is when the administrative 

remedy process is “unavailable.” See Ross, 136 S. Ct. at 1858. But it is a high burden for an 

inmate to make this showing. See Tuckel v. Grover, 660 F.3d 1249, 1254 (10th Cir. 2011) 

(although defendants bear the initial burden to show a plaintiff’s failure to exhaust, upon making 

this showing, “the onus falls on the plaintiff to show that remedies were unavailable to him”). In 

Ross, the Supreme Court outlined just three situations in which a prisoner can show that the 

administrative remedy process is “unavailable”: (1) “when (despite what regulations or guidance 

materials may promise) it operates as a simple dead end-with officers unable or consistently 
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unwilling to provide any relief to aggrieved inmates”; (2) when “some mechanism exists to 

provide relief, but no ordinary prisoner can discern or navigate it”; and (3) “when prison 

administrators thwart inmates from taking advantage of a grievance process through 

machination, misrepresentation, or intimidation.” Id. at 1859-60. 

Here, Plaintiff has presented no evidence—and there is none—that the administrative 

remedy process was unavailable. Plaintiff has not shown that it is a “dead end” where officials 

cannot provide relief, that he is unable to “discern or navigate” the administrative remedy 

process,7 or that prison officials have acted to “thwart” his use of that process.   

Instead, the evidence shows that the remedy process was fully available to Plaintiff. As 

set forth in Exhibit 2, the BOP maintains a four-step administrative remedy program that is 

accessible to all inmates, including Plaintiff, through which inmates may raise and exhaust 

grievances. 28 C.F.R. §§ 542.10–542.19; Ex. 2, Trujillo Decl. ¶¶ 4-5 (explaining each level of 

the administrative review process). Plaintiff did not attempt to avail himself of this process.  

Plaintiff’s failure to do so highlights precisely why exhaustion is necessary here. As the 

Supreme Court has explained, exhaustion under the PLRA serves two primary purposes: (1) it 

gives the agency an opportunity to investigate and correct its own mistakes before being haled 

into federal court; and (2) it promotes efficiency, as “[c]laims generally can be resolved much 

more quickly and economically in proceedings before an agency than in litigation in federal 

court.” Woodford v. Ngo, 548 U.S. 81, 89 (2006). In this case, the COVID-19 pandemic has 

                                                 
7 The evidence shows that Plaintiff is thoroughly familiar with the administrative remedy 
process—having filed no fewer than 35 remedies and appeals since 2007—but that he made no 
attempt to file any administrative remedy relating to the events he complains of here. Ex. 2, 
Trujillo Decl. ¶¶ 10-11. 
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rapidly evolved over the course of just the past few weeks, and the BOP’s response has evolved 

with it. Most of the allegations in Plaintiff’s motion do not reflect the current conditions at his 

institution. Compare ECF No. 10 with Factual Background, above. Had Plaintiff raised his 

concerns directly with the institution, the BOP could have corrected Plaintiff’s mistaken 

impressions regarding the actions USP Florence is taking to address COVID-19, and this 

litigation may have been avoided. The rapidly changing nature of this pandemic thus favors 

adherence to the administrative framework. 

B. Plaintiff is not likely to succeed on his Eighth Amendment claim.8 

Plaintiff claims that deficiencies in USP Florence’s COVID-19 response subject him to 

unconstitutional conditions of confinement in violation of the Eighth Amendment. See ECF Nos. 

1 & 10. To prevail on an Eighth Amendment “conditions of confinement” claim, Plaintiff must 

show that prison officials (1) deprived him of the minimal measure of life’s necessities, such as 

inmate health or safety (the objective prong), and (2) did so with “deliberate indifference” (the 

subjective prong). Farmer, 511 U.S. at 834. Plaintiff can show neither. 

 
 
 
                                                 
8 In its analysis, the Court should accord significantly greater weight to Defendants’ submissions 
(sworn affidavits of BOP officials and official documents) than to Plaintiff’s unsubstantiated 
allegations, many of which rely on “information and belief” or weeks-old news articles 
discussing institutions other than USP Florence. See ECF No. 10 at 10-11. Although courts have 
discretion to consider certain inadmissible evidence, such as hearsay, in evaluating preliminary 
injunction motions, courts can—and should—view this evidence as less reliable when weighed 
against other specific, authenticated evidence in the record. See, e.g., Pharmanex, Inc. v. HPF, 
221 F.3d 1352 (table), 2000 WL 703164, at *3 (10th Cir. 2000) (in the context of preliminary 
injunctions, courts may give less weight to affidavits based on hearsay or “information and 
belief”); Biomin America Inc. v. Lesafre Yeast Corp., 2020 WL 1503475, at *7 (D. Kan. Mar. 30, 
2020) (same). 
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1. Plaintiff is not being subjected to an unreasonable risk of harm. 
 

The “objective prong” of the Eighth Amendment requires a showing that an inmate has 

been deprived “of the minimal civilized measure of life’s necessities.’” Farmer, 511 at 834. 

When this deprivation involves a risk of harm, this prong requires the inmate to show that 

“society considers the risk that the prisoner complains of to be so grave that it violates 

contemporary standards of decency to expose anyone unwillingly to such a risk. In other words, 

the prisoner must show that the risk of which he complains is not one that today’s society 

chooses to tolerate.” Helling v. McKinney, 509 U.S. 25, 36 (1993). 

Plaintiff cannot show that the BOP is depriving him of the “minimal civilized measure of 

life’s necessities” or “violating contemporary standards of decency” in addressing the risk of 

harm to inmates that COVID-19 presents. “A prison official’s duty under the Eighth Amendment 

is to ensure reasonable safety.” Farmer, 511 U.S. at 844 (emphasis added). The current state of 

the COVID-19 pandemic exposes everyone—prisoner and non-prisoner alike—to the risk of 

falling ill. USP Florence’s response is aligned with official guidance from leading world health 

authorities for mitigating the risks associated with the pandemic. See Ex. 1, Himlie Decl. ¶ 7 

(explaining that the BOP’s preventative measures have been designed in coordination with, and 

in reliance on, guidance from the World Health Organization and the CDC, among others). USP 

Florence has implemented the same risk-reduction practices among the inmates and staff that are 

recommended for the community at-large: physical distancing, limited movement, screening 

mechanisms, providing soap for hand washing, frequently disinfecting common, high-touch 

areas, and quarantining or isolating individuals as appropriate. See generally Factual 

Background, above. These practices are the same measures that society deems capable of 
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reducing the risk of COVID-19 transmission, and thus reflect the manner in which “today’s 

society chooses to tolerate” that risk. Helling, 509 U.S. at 36. 

Notably, Plaintiff has not shown that the risk posed by USP Florence’s practices raises 

his risk of exposure substantially over the risk experienced by the outside community. See Hines 

v. Youssef, No. 13-cv-00357-AWI-JL, 2015 WL 164215, at *4 (E.D. Cal. Jan. 13, 2015) (“Unless 

there is something about a prisoner’s conditions of confinement that raises the risk of exposure 

substantially above the risk experienced by the surrounding communities, it cannot be reasoned 

that the prisoner is involuntarily exposed to a risk the society would not tolerate.”). In fact, 

despite the fact that Colorado has been designated a “sustained community transmission” state 

since March 19, 2020, there are currently no instances of staff or inmates being diagnosed with 

COVID-19 at FCC Florence. 

While it is impossible to eliminate all risk factors for transmission of COVID-19, the 

facts Defendants have presented here make clear that any risks faced by those inside USP 

Florence are comparable to the general risks faced by everyone. Plaintiff thus has not met his 

burden to show that the BOP has placed him in conditions of confinement subjecting him to an 

objectively “unreasonable risk” of harm under the Eighth Amendment. Helling, 509 U.S. at 36. 

  2. Plaintiff has not shown the BOP is acting with deliberate indifference. 

Plaintiff has also failed to satisfy the subjective prong of his Eighth Amendment claim, 

which requires him to show that Defendants “kn[ew] of and disregard[ed] an excessive risk to 

inmate health or safety.” Self v. Crum, 439 F.3d 1227, 1231 (10th Cir. 2006) (quoting Farmer, 

511 U.S. at 837). This test is subjective, meaning “the official must both be aware of facts from 

which the inference could be drawn that a substantial risk of serious harm exists, and he must 
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also draw the inference.” Farmer, 511 U.S. at 837.   

To establish an entitlement to injunctive relief, Plaintiff must show that BOP officials 

currently are acting with deliberate indifference. Where a prisoner “seeks injunctive relief to 

prevent a substantial risk of serious injury from ripening into actual harm, the subjective factor 

… should be determined in light of the prison authorities’ current attitudes and conduct[.]” 

Farmer, 511 U.S. at 845 (internal quotation marks omitted). Thus, Plaintiff must show that 

today, Defendants are recklessly disregarding an excessive risk to Plaintiff’s safety, and that they 

will continue to do so “into the future.” Id. 

 Plaintiff cannot make this showing. BOP officials have not acted with deliberate 

indifference to the risk that COVID-19 poses to inmate populations; rather, they have taken 

aggressive and appropriate measures to abate that risk. The record shows that the BOP responded 

quickly to the evolving pandemic, designed a series of measures to combat the disease, and 

continue to closely monitor the spread of the virus in order to adjust to changing circumstances 

as the situation evolves. See generally Ex. 1. In coordinating their response, BOP officials have 

relied on guidance provided by leading health authorities regarding sanitation, physical 

distancing, testing, and other preventative measures, and have taken actions consistent with those 

guidelines. Id. ¶¶ 7, 9-10, 15, 25, 35, 41, 56-57, & 73. These steps, in the face of this global 

pandemic, demonstrate an extremely high degree of care. Plaintiff thus cannot show that BOP 

officials are acting with deliberate indifference, and cannot succeed on his Eighth Amendment 

claim. See Farmer, 511 U.S. at 844-45 (“[P]rison officials who actually knew of a substantial 

risk to inmate health or safety may be found free from liability if they responded reasonably to 

the risk, even if the harm ultimately was not averted. . . . “[P]rison officials who act reasonably 
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cannot be found liable under the Cruel and Unusual Punishments Clause.”). 

II. Plaintiff fails to show that he will suffer irreparable harm. 

Plaintiff’s motion also fails because he does not make an adequate showing of irreparable 

harm. “To constitute irreparable harm, an injury must be certain, great, actual and not 

theoretical.” Schrier v. Univ. Of Colo., 427 F.3d 1253, 1267 (10th Cir. 2005). “The party seeking 

injunctive relief must show that the injury complained of is of such imminence that there is a 

clear and present need for equitable relief to prevent irreparable harm.” Id.  

Plaintiff has not shown that, absent an injunction, he will suffer irreparable harm. First, 

Defendants are already employing the types of measures Plaintiff seeks in his motion. He asks 

the Court to order Defendants to “begin screening prisoners and staff for symptoms of COVID-

19.” ECF No. 10 at 1. They are already doing so. Ex. 1, Himlie Decl. ¶¶ 32-50. He asks the 

Court to direct Defendants to “immediately begin testing prisoners and staff demonstrating 

symptoms of COVID-19.” ECF No. 10 at 2. Defendants are testing symptomatic prisoners in 

accordance with current CDC protocols. Ex.1, Himlie Decl. ¶¶ 56-58. Finally, Plaintiff asks the 

Court to order Defendants to “quarantine all prisoners testing positive for COVID-19,” and 

“immediately exclude all BOP staff testing positive for COVID-19 from contact with BOP 

prisoners.” ECF No. 10 at 2. These measures are already in place. Ex. 1, Himlie Decl. ¶¶ 23, 37, 

48-49. These steps have—to date—been successful at preventing the introduction of COVID into 

the facility.  Plaintiff thus has not demonstrated how entering his requested injunction would 

provide any additional protection against COVID-19, much less that he would suffer irreparable 

injury without such an injunction.  
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IV. The balance of the equities and the public interest support Defendants. 
 

Even if Plaintiff could show a likelihood of success on the merits and that irreparable 

harm would result without preliminary injunctive relief, he cannot prevail unless he shows that 

the balance of equities tips in his favor and that an injunction is in the public interest. See Winter, 

555 U.S. at 20. Because Plaintiff is seeking a disfavored injunction, he must make a “strong 

showing” that these factors “tilt in [his] favor.” Free the Nipple, 916 F.3d at 797.  

Neither the equities nor the public interest weigh in Plaintiff’s favor. Indeed, because 

USP Florence has already taken the various measures that Plaintiff demands, he has little to no 

interest in obtaining the requested injunction. Defendants, by contrast, have a significant interest 

in maintaining the flexibility that this pandemic demands. “[R]unning a prison is an inordinately 

difficult undertaking that requires expertise, planning, and the commitment of resources,” and 

“courts are ill equipped to deal with the increasingly urgent problems of prison administration.” 

Turner v. Safley, 482 U.S. 78, 84 (1987). And Congress has required courts to consider 

numerous factors, including the “impact on public safety,” before granting preliminary injunctive 

relief to a prisoner. 18 U.S.C. § 3626(a)(2). Here, the BOP has marshalled both its administrative 

expertise in running prisons and the guidance of health experts to design a pandemic response 

that combats the spread of the virus, and takes into account critical security and administrative 

factors that are inseparable from the prison environment. The BOP is best able to adapt to and 

address the evolving challenges presented by this pandemic. 

CONCLUSION 

 For the foregoing reasons, Defendants respectfully request that Plaintiff’s Motion for 

Temporary Restraining Order and Preliminary Injunction, ECF No. 10, be denied.  
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Respectfully submitted this 6th day of April, 2020. 

 

JASON R. DUNN 
United States Attorney 

 
s/ Lauren M. Dickey               
Lauren M. Dickey 
Assistant United States Attorney 
1801 California St., Ste 1600 
Denver, Colorado 80202 
Telephone: (303) 454-0100 
Email: lauren.dickey2@usdoj.gov 

      Attorney for Defendants    
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

CERTIFICATE OF SERVICE (CM/ECF) 
 

I hereby certify that on April 6, 2020, I electronically filed the foregoing with the Clerk 
of Court using the ECF system, which will provide notice to the following parties: 
 
Mario Bernard Williams   
NDH LLC  
44 Broad Street NW  
Suite 200  
Atlanta, GA 30303  
404-254-0442  
Fax: 404-935-9391  
Email: mwilliams@ndh-law.com  
 
Alexandra Lee Parrott   
NDH LLC-Denver  
4601 DTC Boulevard  
Suite 300  
Denver, CO 80237  
720-445-5655  
Email: aparrott@ndh-law.com  
 
Maria-Vittoria G. Carminati   
NDH LLC-Denver  
4601 DTC Boulevard  
Suite 300  
Denver, CO 80237  
720-445-5655  
Email: mvcarminati@ndh-law.com  
 
 
 
 

s/ Lauren M. Dickey                                        
Lauren M. Dickey 
United States Attorney’s Office 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 20-cv-00756-PAB 
 
EDWARD NELLSON, individually, and a Class of similarly-situated persons, 
 
 Plaintiff, 
v. 
 
WARDEN J. BARNHART, in his individual and official capacities, and 
UNITED STATES FEDERAL BUREAU OF PRISONS, 
 

Defendants. 
 
 

DECLARATION OF SHARI HIMLIE  
 
 

I, Shari Himlie, pursuant to 28 U.S.C. § 1746, and based upon my personal knowledge 

and information made known to me from official records reasonably relied upon by me in the 

course of my employment, hereby declare as follows relating to the above-titled matter. All 

attachments to this declaration are true and accurate copies of Federal Bureau of Prisons records 

maintained in the ordinary course of business. 

1. I am the Complex Health Services Administrator (HSA) with the Federal Bureau 

of Prisons (Bureau) at the Federal Correctional Complex (FCC) in Florence, Colorado. FCC 

Florence includes four separate institutions: the Federal Prison Camp (minimum security), the 

Federal Correctional Institution (FCI) (medium security), the United States Penitentiary – High 

Security (USP), and the United States Penitentiary – Administrative Maximum (ADX) in 

Florence, Colorado. As the FCC Florence HSA, I oversee the health services operations for all of 

these institutions. I am also a Registered Nurse and a Certified Corrections Nurse/Manager.  

2. I have been employed by the Bureau, in positions of increasing responsibility, 

since November 2008. I have been the FCC Florence HSA since March 2018.  
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3. As part of my official duties as the FCC Florence HSA, in collaboration with the 

Clinical Director, I manage and direct the activities of a multi-disciplinary team responsible for 

providing medical, dental, and allied health services (pharmacy, laboratory, and radiology) to the 

inmate population. I am also the primary supervisor for mid-level providers, emergency medical 

technicians, and nurses. I also provide administrative oversight to all contract physicians at FCC 

Florence.  

4. With respect to COVID-19, specifically, I am involved on a daily basis in the 

identification, planning, and implementation of all Bureau directives for preventing the spread of 

COVID-19 at FCC Florence, including USP Florence. In addition to my normal role as FCC 

Florence HSA, I also serve as the Logistics Section Chief for the “FCC Florence Command 

Center” (discussed in further detail below), which is responsible for coordinating FCC 

Florence’s COVID-19 response. Through this role, I have knowledge of both the Bureau’s 

national directives relating to COVID-19 and the additional steps that FCC Florence, 

specifically, has taken to combat COVID-19 within the complex. Accordingly, through the 

course of my official duties, I have personal knowledge regarding the numerous measures, 

discussed below, that have been implemented both Bureau-wide and at FCC Florence in order to 

prevent and manage the spread of COVID-19.   

I. NATIONAL STEPS TAKEN BY BUREAU TO ADDRESS COVID-191 
 
 5. Before discussing the steps being taken at FCC Florence, specifically, I will first 

discuss the phases of the BOP’s national response to the COVID-19 pandemic, which apply 

                                                           
1 As illustrated below, the Bureau’s national guidance has undergone a number of changes in 
response to the evolving threat. The Bureau has established a COVID-19 resource section on its 
public webpage which is available at: https://www.bop.gov/coronavirus/. This webpage includes 
updates on the Bureau’s response to COVID-19 and positive COVID-19 tests among inmates 
and staff at Bureau institutions nationwide.  
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generally across all BOP institutions. As set forth below, the Bureau has taken—and is 

continuing to take—significant measures in response to the COVID-19 pandemic in order to 

protect the safety and security of all staff and inmates, as well as members of the public. 

6. In January 2020, the Bureau became aware of the first identified COVID-19 cases 

in the United States and quickly took steps to prevent its introduction and spread in Bureau 

institutions. The Bureau’s response, detailed below, has occurred over five distinct “phases” to 

date. The Bureau will continue to modify and adjust its response as circumstances change, and at 

the guidance and direction of worldwide health authorities. 

 A. Action Plan for COVID-19 – Phase One 

 7. In January 2020, the Bureau began Phase One of its Action Plan for COVID-19. 

Phase One activities included, among other things, seeking guidance from the BOP’s Health 

Services Division regarding the COVID-19 disease and its symptoms, where in the United States 

infections were occurring, and the best practices to mitigate its transmission. See 

https://www.bop.gov/resources/news/20200313_covid-19.jsp. In addition, an agency task force 

was established to begin strategic planning for COVID-19 Bureau-wide. This strategic planning 

included building on the Bureau’s existing procedures for pandemics, such as implementing its 

pre-approved Pandemic Influenza Plan. From January 2020 through the present, the Bureau has 

been coordinating its COVID-19 efforts with subject-matter experts both internal and external to 

the agency, including implementing guidance and directives from the World Health Organization 

(WHO), the Centers for Disease Control and Prevention (CDC), the Office of Personnel 

Management (OPM), the Department of Justice (DOJ), and the Office of the Vice President. See 

https://www.bop.gov/resources/news/20200313_covid-19.jsp.  
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 B.  Action Plan for COVID-19 – Phase Two 

8. On March 13, 2020, the Bureau implemented “Phase Two” of its Action Plan. 

Phase Two put into place a number of restrictions across all Bureau facilities over a 30-day 

period, to be reevaluated upon the conclusion of that time period. Specifically, the Bureau 

suspended the following activities for a period of 30 days, with certain limited exceptions2: 

A. Social visits;3 
 
B. Legal visits; 
 
C. Inmate facility transfers; 
 
D. Official staff travel; 
 
E. Staff training; 
 
F. Contractor access; 
 
G. Volunteer visits; and 
 
H. Tours. 

9. In addition, during Phase Two, inmates were subjected to new screening 

requirements. Specifically, all newly arriving BOP inmates were screened for COVID-19 

symptoms and “exposure risk factors,” including, for example, if the inmate had traveled from or 

through any high-risk COVID-19 locations (as determined by the CDC), or had had close contact 

with anyone testing positive for COVID-19. Asymptomatic inmates with exposure risk factors 

were quarantined, and symptomatic inmates with exposure risk factors were isolated and 

evaluated for possible COVID-19 testing by local Bureau medical providers.4 

                                                           
2 The exceptions are detailed at https://www.bop.gov/coronavirus/covid19_status.jsp. 
3 To help ensure that inmates maintained social ties during this time, the BOP increased inmates’ 
telephone allotment to 500 minutes per month (from 300 minutes per month). 
4 Throughout this declaration, “isolation” refers to a symptomatic inmate being confined to a 
single cell within a designated housing unit or medical unit. “Quarantine,” on the other hand, 
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10. Staff were also subjected to enhanced health screening in areas of “sustained 

community transmission,” as determined by the CDC, and at medical referral centers. Colorado 

was designated a “sustained community transmission” state on March 19, 2020, and FCC 

Florence implemented this enhanced screening for staff and contractors at that time. The 

enhanced screening measures required all staff to self-report any symptoms consistent with 

COVID-19, as well as any known or suspected COVID-19 exposure, and further required all 

staff to have their temperature taken upon entry into any Bureau facility. 

11. Finally, in addition to the measures listed above, the Bureau implemented national 

“modified operations” in order to maximize social distancing within Bureau facilities. These 

modifications included staggered meal times and staggered recreation times, for example, in 

order to limit congregate gatherings. Additionally, the Bureau established a set of quarantine and 

isolation procedures for known or potential cases of COVID-19.  

12. USP Florence implemented this “modified operations” directive in a number of 

ways. For example, and among other things, USP Florence: (1) instituted “grab and go” 

breakfasts and dinners for inmates, meaning that inmates were permitted to pick up pre-packaged 

breakfasts and dinners at designated times, but had to return to their housing units in order to eat; 

(2) scheduled staggered lunchtimes, so that only a single housing unit could eat inside the 

cafeteria at any particular time; and (3) limited the number of inmates who could participate in 

recreation at one time so that each inmate could practice appropriate social distancing during 

recreation.  

 

 

                                                           
refers to asymptomatic inmates who may remain within their assigned housing units, together, 
but may not interact with staff or inmates outside of these housing units. 
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C. Action Plan for COVID-19 – Phase Three 
 
13. On March 18, 2020, the Bureau implemented Phase Three of the COVID-19 

Action Plan for Bureau locations that perform administrative services (i.e., non-prison locations), 

which followed DOJ, Office of Management and Budget, and OPM guidance for maximizing 

telework. In this phase, individuals who had the ability to telework and whose job functions did 

not require them to be physically present were directed to begin teleworking.  

14. Additionally, as part of this phase, and in accordance with the Pandemic Influenza 

contingency plan, all cleaning, sanitation, and medical supplies were inventoried. See 

https://www.bop.gov/resources/news/pdfs/20200324_bop_press_release_covid19_update.pdf. 

D. Action Plan for COVID-19 – Phase Four 

15. On March 26, 2020, the Bureau implemented Phase Four of its Action Plan. In 

Phase Four, the Bureau revised its preventative measures for all institutions. Specifically, the 

agency updated its quarantine and isolation procedures to require all newly admitted inmates to 

the Bureau, whether in areas of sustained community transmission or not, to be assessed using a 

screening tool and temperature check (further explained below). This screening tool and 

temperature check applied to all new intakes, detainees, commitments, prisoners returned on writ 

from judicial proceedings, and parole violators, regardless of their method of arrival. Thus, all 

new arrivals to any Bureau institution—even those who were asymptomatic—were placed in 

quarantine for a minimum of 14 days or until cleared by medical staff. Symptomatic inmates 

were placed in isolation until they tested negative for COVID-19 or were cleared by medical 

staff as meeting CDC criteria for release from isolation.  

E. Action Plan for COVID-19 – Phase Five 

16. On March 31, 2020, the Director of the Bureau ordered the implementation of 
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Phase 5 of its COVID-19 Action Plan, which took effect on April 1, 2020. Specifically, the 

Director ordered the following steps to be taken: 

A. For a 14-day period, inmates in every institution will be secured in their assigned 
cells/quarters to decrease the spread of the virus.5 
 

B. During this time, to the extent practicable, inmates should still have access to programs 
and services that are offered under normal operating procedures, such as mental health 
treatment and education. 
 

C. In addition, the Bureau is coordinating with the United States Marshals Service (USMS) 
to significantly decrease incoming movement during this time. 
 

D. After 14 days, this decision will be reevaluated and a decision made as to whether or not 
to return to modified operations. 
 

E. Limited group gathering will be afforded to the extent practical to facilitate commissary, 
laundry, showers, telephone, and Trust Fund Limited Computer System (TRULINCS6) 
access.  

See https://www.bop.gov/resources/news/20200331_covid19_action_plan_5.jsp.7 

 17. Phase Five has been implemented at USP Florence and currently remains in 

effect. This means that, for a 14-day period beginning April 1, 2020 (to be reevaluated at the end 

of the 14 days), all inmates at USP Florence are confined to their cells for the majority of the 

day. Meals are delivered directly to inmates’ cells, as well as a limited number of commissary 

items. Inmates are permitted to leave their cells in small groups on a rotating basis at designated 

times in order to engage in activities such as showers, exercise, phones, and TRULINCS. 

                                                           
5 This modification to the Bureau’s action plan is based on health concerns, not disruptive inmate 
behavior. 
6 TRULINCS is the internal Bureau computer and electronic message platform that inmates use 
to communicate with staff in the institutions and individuals in the community. Through this 
platform, inmates receive updates, notices, and can read inmate bulletins posted on the system by 
Bureau staff. 
7 Additional information regarding Phase 5 of the Bureau’s Action Plan is available on the 
Bureau’s webpage (www.bop.gov).  
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Inmates may be outside their cells in these small groups for approximately 2.5-3 hours per day, 

depending on the day of the week. During these time periods, inmates have been directed to 

maintain appropriate physical distancing. See, e.g., Att. A, FLP Movement Schedule.  

F. Incident Command System 

18. In addition to the above phases of the BOP’s official Action Plan, on March 11, 

2020, the Bureau activated its “Incident Command System,” commonly referred to as a 

Command Center, at Central Office in Washington, D.C., in response to the COVID-19 

pandemic. The Incident Command System is a standardized, all-hazard incident management 

tool. The Bureau has used the Incident Command System in the past to address a number of 

other disruptive incidents, such as fires, human and animal disease outbreaks, and hazardous 

materials incidents. The Incident Command System is structured in a manner that is intended to 

match the severity and complexity of the disruption for which it is activated.  

19. Through the Incident Command System, the Bureau’s National Command Center, 

in conjunction with local command centers (to be discussed more below), works to mitigate the 

health and safety risks of the COVID-19 pandemic incident by providing accurate information to 

all Bureau institutions, holding Bureau institutions accountable for abiding by Bureau directives 

and guidance, and coordinating the Bureau’s national response.   

II. STEPS TAKEN AT FCC FLORENCE TO ADDRESS COVID-19 

 20. In addition to the steps taken at the national level, FCC Florence itself has also 

taken a number of additional measures in response to the COVID-19 pandemic. Throughout this 

section, when I refer to “FCC Florence” generally, I am referring to measures being taken at 

each of the FCC Florence institutions, including USP Florence. When I refer to USP Florence 

specifically, I am speaking only about that institution.  
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A. FCC Florence Command Center 

21. On March 13, 2020, FCC Florence activated its local Command Center at both 

ADX Florence and USP Florence. The local Command Centers work together and, in 

conjunction with the National Command Center, monitor, plan, and implement national 

directives and other procedures at FCC Florence. The FCC Florence Command Center is 

currently scheduled to remain active until May 13, 2020. That date may be extended, as needed.  

 22. As noted above, I serve on the FCC Florence Command Center as the Logistics 

Section Chief. In this role, I order, account for, and distribute critical medical supplies, oversee 

management of infectious disease control onsite, and coordinate the Complex’s enhanced staff 

and inmate screening. I also provide ongoing education to staff and inmates regarding steps that 

should be taken to prevent the introduction and spread of COVID-19 into FCC Florence. 

 23. FFC Florence has taken myriad steps to prevent the introduction and spread of 

COVID-19 into its facilities, including providing inmate and staff education; conducting inmate 

and staff screening; putting into place testing, quarantine, and isolation procedures; ordering 

necessary cleaning, testing, and medical supplies; engaging in enhanced cleaning and 

disinfecting measures; and taking a number of other preventative measures. I will discuss each in 

turn, below. 

 B. Inmate and Staff Education relating to COVID-19 

24. From the outset of the COVID-19 pandemic, FCC Florence officials have 

provided regular updates to inmates and staff regarding the virus and the Bureau’s response, and 

have educated inmates and staff regarding measures that they themselves should take to stay 

healthy.  

25. For example, medical providers have conducted several town hall meetings with 

FCC Florence inmates advising them of the symptoms of COVID-19, instructing them to self-
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monitor for COVID-19 symptoms, and to immediately report such symptoms to sick call. See, 

e.g., Att. B, Inmate Town Hall Information (Mar. 10, 2020) (advising inmates as to the number 

of cases identified (through March 6, 2020), how COVID-19 spreads, symptoms of COVID-19, 

information to aid in slowing the spread of COVID-19, and treatment options for COVID-19). 

FCC Florence officials have also explained to both inmates and staff members best practices 

regarding personal hygiene to prevent the spread of COVID-19. Information sheets are posted in 

numerous locations around FCC Florence, including inmate housing units, the front lobby, on 

restroom doors, and within all departments. See Att. C, CDC COVID-19 Stop the Spread of 

Germs Factsheet.  

26. Inmates have also been notified of this same information via information bulletins 

posted on TRULINCS in both English and Spanish. Executive staff members (department heads, 

Associate Wardens, and Wardens) also conduct weekly rounds in the housing units, and are 

available to answer questions from inmates regarding personal hygiene practices.  

 27. Recently, on April 1, 2020,8 Warden True issued an inmate bulletin to all inmates 

at FCC Florence regarding the new steps being taken at the institution to implement Phase Five 

of the Bureau’s Action Plan described above. See Att. E, Inmate Town Hall Bulletin (Apr. 1, 

2020). In the bulletin, Warden True explained: “In response to COVID-19, the [Bureau] has 

instituted a comprehensive action plan that includes screening, testing, appropriate treatment, 

prevention, education, and infection control measures.” Id. at 1. The Warden advised the inmates 

                                                           
8 Incidentally, as a result of “numerous inmates [being] observed squaring off with one another 
during a heated argument” on March 26, 2020, at USP Florence, that institution was placed on 
lockdown on March 27, 2020. See Att. D, Lock Down Update (Mar. 27, 2020). While this 
decision was related to security measures, as opposed to COVID-19, it effectively placed USP 
Florence in a “Stay in Shelter” environment until March 30, 2020, even before Phase Five was 
formally implemented on April 1, 2020. 
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that, beginning April 1, 2020, FFC Florence would be implementing a “Stay in Shelter” for 14 

days.  

 28. The April 1, 2020, memo also asked inmates to “continue to increase [their] 

sanitation and hygiene efforts in the housing units and in [their] cells,” and advised inmates that 

staff have “increased the sanitation efforts throughout the institution.” Id. at 1-2.9 Likewise, the 

memo advised inmates that they “are encouraged to avoid touching [their] faces,” “wash [their] 

hands frequently with soap and water,” and “[p]ractice social distancing whenever practical.” Id.  

 29. Finally, Warden True informed inmates and staff that “[t]here are currently zero 

inmates that have been identified as having COVID-19 at FCC Florence. The institution 

modified operations and ‘Stay in Shelter’ is an effort to be proactive.” Id.  

 30. In addition to providing education to inmates, FCC Florence staff have been 

similarly educated regarding the importance of washing their hands, not touching their face, 

maintaining appropriate social distancing, and cleaning/disinfecting all equipment, including 

their uniforms.  

31. Medical staff have also been trained regarding how to appropriately don and 

remove Personal Protective Equipment (PPE). This same training will be provided to Lieutenants 

this coming week, and potentially to other staff members in the weeks to come. 

 C. Screening for COVID-19 at FCC Florence 

32. Due to the “Stay in Shelter” order implemented on April 1, 2020, inmate 

movement at FCC Florence is currently highly restricted. However, the following screening 

measures for both inmates and staff are currently in place, and will remain in effect even after the 

“Stay in Shelter” order is lifted, until Bureau officials determine that they are no longer 

                                                           
9 I will address these cleaning and sanitation efforts in greater detail below.  
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necessary to prevent and/or manage the introduction or spread of COVID-19 in FCC Florence.  

  1. Inmates 

 33. As explained above, FCC Florence has been screening inmates for COVID-19 

since early March 2020. 

34. First, FCC Florence screens all inmates arriving at FCC Florence from other 

institutions or locations immediately upon their arrival. These screening procedures are as 

follows.  

35. Inmates are screened for symptoms of COVID-19 (including fever, cough, and 

shortness of breath), as well as for “exposure risk factors,” including whether the inmate has 

traveled from, or through, any locations identified by the CDC as increasing epidemiologic risk 

within the past 14 days, or has had close contact with anyone diagnosed with COVID-19 in the 

past 14 days. See Att. F, Coronavirus Disease 2019 (COVID-19) Inmate Screening Tool. 35. 

36. Following this initial screening, inmates are escorted to an intake/quarantine unit 

at FCI Florence (Pueblo Alpha Unit), where they are automatically quarantined for 14 days to 

ensure that they do not develop any symptoms consistent with COVID-19.  

37. After the expiration of 14 days, and upon medical clearance, inmates may be 

released into general population at their designated institutions. Pueblo Bravo Unit at FCI 

Florence has been designated as an isolation unit for any inmates that are symptomatic of 

suspected COVID-19 and/or have tested positive for COVID-19. In these quarantine and 

isolation units, all staff must wear PPE.  

38. These screening procedures apply to all incoming FCC Florence inmates, no 

matter which of the four institutions they are designated to be housed, and these inmates are 

initially screened at FCI Florence as opposed to their designated institutions. When inmates 
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arrive at the institution, they are met by Health Services medical providers, who conduct this 

initial screening in a designated area at FCI Florence separate from other staff and inmates. 

Health Services medical providers wear PPE during these interactions. 

39. This initial screening procedure at FCI Florence allows for screening to occur in a 

controlled environment, and further ensures that the rest of the inmate population is not exposed 

to newly-arrived inmates until they are properly screened and cleared by Health Services 

Department medical providers. 

40. Second, in addition to screening incoming inmates, FCC Florence is also taking a 

number of measures to screen its current resident inmate population.  

41. At risk Individuals. As the FCC Florence HSA and Logistics Section Chief, I was 

responsible for reviewing, in conjunction with a small team of medical providers, inmate medical 

records in order to determine which individuals at FCC Florence are considered “high risk” for 

COVID-19 pursuant to CDC guidelines. These guidelines can be found at: 

https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html. 

Per CDC guidance, “high-risk” individuals include those over 65 and those with significant 

underlying medical conditions, such as chronic lung disease, moderate to severe asthma, liver 

disease, and diabetes. See id.  

42. In order to identify which inmates at FCC Florence should be considered “high 

risk,” my team searched the Bureau’s medical records for (1) all inmates aged 55 and over10; and 

(2) all inmates who have been diagnosed with a condition identified by the CDC as being “high 

risk.”  

                                                           
10 We chose to search for inmates 55 and over, rather than 65 and older, in an abundance of 
caution and to be conservative in our approach to assessing risk.  
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43. Based on this search, we compiled a list of individuals at FCC Florence 

considered to be “high risk” based on these established CDC criteria. During the week of March 

16 through March 20, 2020, we screened each of these high-risk individuals for the same 

“exposure risk factors” identified above, and conducted temperature checks for all high-risk 

inmates. We also provided these inmates additional education regarding COVID-19 prevention, 

and advised them to seek medical care immediately if they began to develop any symptoms.  

44. I personally reviewed the medical records of the Plaintiff in this case, Edward 

Nellson, and asked an FCC Florence physician to independently review these records as well. 

Based on this review, both the physician and I determined that Mr. Nellson does not fit the 

criteria for a “high risk” individual under the established CDC criteria. He is 41 years old, and 

has not been diagnosed with any condition identified by the CDC as placing individuals at a 

higher risk of serious complications from COVID-19.  

45. Inmates with work details. FCC Florence is also conducting enhanced screening 

for all inmates with ongoing work details, such as food service and cleaning orderlies. These 

functions are considered to be “essential” by FCC Florence. Each of these inmates is screened 

for illness both before and after each of their assigned work details. This includes being screened 

for any symptoms of illness and having their temperature taken. Furthermore, many cleaning 

orderlies are currently assigned only to the units in which they already reside and thus do not 

interact with staff or inmates in other units during the course of performing their duties.  

46. General population. All inmates are encouraged to self-monitor and to report 

symptoms of illness to unit staff either orally or via a written copout. Medical staff are required 

to be present in each USP Florence housing unit at least twice per day in order to conduct sick 

call and pill line. The presence of medical staff affords inmates further opportunity to report any 
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medical concerns. In addition, unit staff and other department representatives (including staff 

from education, commissary, psychology, and recreation) are required to conduct daily rounds in 

each USP Florence housing unit in order to ensure that the inmate population remains safe and 

healthy. If an inmate has an issue that he wants to bring to the staff’s attention, he can do so via a 

written request, commonly known as a cop-out, at any time, or during these rounds with staff.  

47. Once there is a positive inmate case of COVID-19 at FCC Florence, should that 

occur, all inmates will be screened daily through temperature and symptom checks.  

48. Any inmate who presents with symptoms consistent with COVID-19 will be 

evaluated by a medical provider in the Health Services Department. Based upon this evaluation, 

a determination will be made whether isolation and/or testing is appropriate. Bravo Bravo Unit at 

USP Florence has been designated as the isolation unit for inmates who are symptomatic and/or 

test positive for COVID-19 at that particular institution.  

49. If any inmate is isolated, the inmates housed in the same housing unit with him 

will be quarantined pending results of a COVID-19 test provided to the inmate, or 14 days, 

whichever is sooner. 

50. Inmates may also be placed in a quarantine or isolation setting if they are exposed 

to a person with COVID-19, where they will be monitored daily for a period of at least 14 days. 

Quarantine or isolation will only be discontinued once 14 days elapse without the inmate(s) 

developing new symptoms. 

51. FCC Florence Health Services medical providers are prioritizing immediate 

medical care for anyone who claims symptoms indicative of a COVID-19 infection.  

2. Staff and Visitors 

52. Since March 19, 2020, all individuals entering the FCC complex (including staff, 
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delivery drivers, or any other visitors) must undergo a health screening upon entry. This includes 

having their temperature taken and being asked a number of questions to evaluate their risk of 

exposure, as well as whether they have been experiencing any symptoms of illness. See Att. G, 

Coronavirus Disease 2019 (COVID-19) Staff Screening Tool.  

53. The individuals conducting this health screening at the front entrance of FCC 

Florence are authorized to deny entry to any individual if he or she has a body temperature of 

100.4 degrees Fahrenheit, or above, or reports other symptoms consistent with COVID-19 

(although they may consult with FCC Florence medical providers in advance of the decision to 

deny entry). 

54. This screening applies to all staff and visitors, including those who leave the 

grounds of FCC Florence even for a short duration of time, such as to purchase lunch.  

55. FCC Florence employees have also been educated regarding the importance of 

staying home if they are feeling ill, and are required to self-report any COVID-19 exposure 

(known or suspected) as well as any positive COVID-19 test. If a staff member is tested for 

COVID-19, they are not permitted to return to work until after receiving the results of the test. 

D. COVID-19 Testing at FCC Florence 

56. The CDC has identified four “priority levels” for testing individuals with a 

suspected COVID-19 infection. See Att. H, CDC Priorities for Testing Patients with Suspected 

COVID-19 Infection. Priority levels one through three include hospitalized patients and 

healthcare workers with symptoms (Priority Level 1); symptomatic patients in long-term care 

facilities, individuals 65 years or older, individuals with underlying conditions, and first 

responders (Priority Level 2); and symptomatic critical infrastructure workers, individuals who 

do not meet any of the criteria in Priority Levels 1 or 2, healthcare workers and first responders, 

and individuals with mild symptoms in communities experiencing high numbers of COVID-19 
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hospitalizations (Priority Level 3). Id. The fourth, or non-priority level, is for individuals without 

symptoms. Id.   

57. The CDC has made clear that “[n]ot everyone needs to be tested for COVID-19,” 

and “decisions about testing are at the discretion of state and local health departments and/or 

individual clinicians.” See cdc.gov/coronavirus/2019-ncov/symptoms-testing/testing.html (last 

visited on Apr. 2, 2020). 

58. At FCC Florence, the decision whether to test an inmate for COVID-19 is made 

by Bureau medical providers based on a number of criteria, including but not limited to: (1) the 

nature and severity of the symptoms; (2) the inmate’s potential exposure to COVID-19; 

(3) whether the inmate is considered “high-risk,” and (4) whether the inmate is on a work detail, 

such as food service, that requires the inmate to interact with other inmates or staff.  

59. To date, two FCC Florence inmates have been tested for COVID-19. One of those 

tests was negative. The other test remains pending.  

60. FCC Florence has over 100 COVID-19 test kits currently in stock, with the ability 

to request more tests from its vendor on an as-needed basis. Because of the nationwide shortage 

of tests, FCC Florence’s vendor has chosen to allocate tests strategically, and to send its tests to 

the locations and institutions where tests are most needed. Because FCC Florence does not 

currently have any known infections, its vendor will not provide additional tests for FCC 

Florence to stockpile unless and until there is a demonstrated need for it. Should such a need 

arise in the future, FCC Florence has the ability to request additional tests and to receive them in 

a matter of days.  

E. Additional Measures to Combat COVID-19. 

61. In addition to the above steps, FCC Florence has taken a number of additional 
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measures to combat COVID-19.  

62. First, all inmates have access to sinks, water, and soap at all times. New inmates 

admitted to any institution at FCC Florence automatically receive soap, and all inmates may 

receive new soap weekly. For inmates without sufficient funds to purchase soap in the 

commissary, soap is provided at no cost to the inmate. USP Florence inmates are able to wash 

their clothing and linens at least once weekly. 

63. Second, all common areas in inmate housing units are cleaned daily, and are 

typically cleaned by inmate orderlies multiple times throughout the day, with a designated 

disinfectant that kills human coronavirus. USP Florence has made this disinfectant available to 

all inmates so that they may use it to clean their own cells on a regular basis. Common areas 

outside inmate living areas, including the USP Florence, lobby, bathrooms, cafeteria, etc., are 

also cleaned with the same disinfectant on a daily basis (and often multiple times per day). 

64. Each housing unit has been stocked with cleaning supplies for use by inmate 

orderlies and other inmates to clean both the common areas and their cells on a daily basis.  

65. FCC Florence has limited the number of in-person meetings scheduled onsite for 

staff. If such meetings take place, they are limited to 10 people and must be conducted in areas 

permitting individuals to maintain an appropriate distance from one another. FCC Florence has 

also implemented a video-conferencing system to replace in-person meetings to the extent 

practicable.  

66. Correctional staff are required to disinfect all common equipment, such as keys 

and radios, upon obtaining these items from the supply room and again upon their return. Staff 

also have regular, consistent access to soap and hand sanitizer.  

67. Correctional staff have been provided PPE to be used in appropriate locations 
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throughout FCC Florence such as quarantined areas, isolation units, and screening sites. FCC 

Florence has sufficient PPE on hand, including N-95 respirator masks, surgical masks, and 

rubber gloves, to meet its current and anticipated needs, as well as the ability to order additional 

PPE should the need arise.   

68. On April 5, 2020, all inmates and staff were provided protective face masks for 

daily use.  

69. Beginning April 6, 2020, all staff members will be restricted to working only in a 

single designated institution within the FCC Florence complex. For example, staff members 

designated to USP Florence will not be permitted to enter FCI Florence, and vice versa.  

III. CONCLUSION 

70. In sum, the Bureau and FCC/USP Florence take the COVID-19 pandemic 

extremely seriously and have implemented numerous measures to proactively combat the spread 

of this disease to staff members and the inmate population. The various phases of the Bureau’s 

Action Plan have been designed and implemented in a systemic manner both nationally and at 

FCC/USP Florence in order to mitigate the spread of COVID-19.  

71. In addition to the steps taken at the national level, FCC Florence itself has taken a 

number of measures to prevent the introduction and spread of COVID-19 in the complex. 

72. To date, no inmates or staff members11 at FCC Florence have been diagnosed 

with COVID-19.  

73. The Bureau and FCC/USP Florence remain flexible in their ability to receive 

                                                           
11 FCC Florence does not provide testing for Bureau staff members. They are responsible for 
seeking their own medical care in the community. However, as explained above, any staff 
member who has tested positive for COVID-19 and/or is symptomatic of suspected COVID-19 
is not allowed on the grounds of FCC Florence. 
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guidance from the CDC and other health organizations and to modify their actions to best 

respond to this pandemic, according to the quickly shifting needs on the ground.  

Pursuant to the provisions of 28 U.S.C. § 1746, I declare under penalty of perjury that the 

foregoing is true and correct to the best of my information, knowledge, and belief. 

Executed on this 6th day of April 2020, in Florence, Colorado.                

s/ Shari Himlie___     
                 Shari Himlie 
       Health Services Administrator 
       FCC Florence 
       Federal Bureau of Prisons  
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COVID�r19��
TOWN��HALL��INFORMATION��FOR��INMATES��

(as��of��3/6/20)��
��

What��is��coronavirus��(COVID�r19)?��
�x Coronaviruses��are��a��large��family��of��viruses��common��in��people��and��animals.����COVID�r19��is��a��novel��

(new)��coronavirus��that��probably��emerged��from��an��animal��source��and��is��now��spreading��person��to��
person.��It��causes��respiratory��illness��and��is��being��identified��in��a��growing��number��of��locations,��
including��Colorado.��
��

How��many��cases��have��been��identified?����
�x Although��the��situation��and��numbers��are��rapidly��changing,��here��are��the��numbers��as��of��3/6/20.��

o 101,��598��cases��in��70��different��locations��internationally.��
o 256��cases��in��the��U.S.,��with��2��cases��identified��in��Colorado.��

��
How��does��COVID�r19��spread?��

�x This��is��a��respiratory��illness,��and��it��is��thought��to��spread��mainly��between��people��who��are��in��close��
contact��with��one��another��(within��6��feet)��when��a��person��coughs��or��sneezes.����It��also��may��be��
possible��that��a��person��can��get��it��by��touching��a��surface��or��object��that��has��the��virus��on��it,��and��then��
touching��their��eyes,��nose,��or��mouth.��

��
What��are��the��symptoms��of��COVID�r19?��

�x Symptoms��include��fever,��cough,��and��shortness��of��breath.����Some��people��have��no��symptoms��at��
all.��

�x While��information��so��far��suggests��that��most��cases��have��been��mild��(80%),��older��adults��and��
people��with��severe��chronical��medal��conditions��like��heart,��lung��or��kidney��disease��seem��to��be��at��
higher��risk��for��more��serious��illness.��
��

How��can��you��help��in��slowing��the��spread��of��COVID�r19,��as��well��as��other��illnesses��like��the��flu.����
EVERYONE��HAS��A��PART��TO��PLAY��IN��SLOWING��THE��SPREAD.����PRACTICE��EVERYDAY��PREVENTIVE��
BEHAVIORS!��

�x Wash��your��hands��with��soap��and��water��often,��vigorously��scrubbing��all��surfaces��for��at��least��20��
seconds.����The��hand��sanitizer��available��in��commissary��is��also��effective—make��sure��to��cover��all��
surfaces��of��your��hands,��rubbing��them��together��until��they��feel��dry.������

�x Avoid��touching��your��eyes,��nose,��or��mouth��with��unwashed��hands��(most��people��touch��their��faces��
at��least��23��times��per��hour).������

�x Cover��your��coughs��and��sneezes��with��the��crook��of��your��arm��or��a��tissue.��
�x Routinely��clean��and��disinfect��‘frequently��touched’��surfaces��in��your��housing��units��and��cells��to��

include��keyboards,��phones,��desks,��door��handles,��light��switches,��bathroom��fixtures,��stair��rails,��
etc.������

o The��disinfectant��safety��issues��is��effective.��
��
Is��there��a��vaccine?����Treatment?��

�x Currently��there��is��no��vaccine.����The��best��way��to��protect��yourself��is��to��do��what��we��should��be��doing��
each��and��every��day��(see��above).����Currently��there��is��no��treatment,��but��there��is��medication��to��
treat��some��symptoms��(Tylenol,��Advil,��etc.).��
For��additional��information��related��to��COVID�r19,��contact��Health��Services.��

��
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Stay home when you are sick,
except to get medical care.

Wash your hands often with soap 
and water for at least 20 seconds.

Cover your cough or sneeze with a tissue, 
then throw the tissue 
in the trash.
 

Clean and disinfect frequently 
touched objects and surfaces.

Avoid touching your eyes, nose, and mouth. 

CS314915-A 

STOP THE SPREAD OF GERMS

For more information: www.cdc.gov/COVID19 

Avoid close contact with people who are sick. 

Help prevent the spread of respiratory diseases like COVID-19.
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19CORONAVIRUS
DISEASE

C     V DI

CS 315446-A    03/06/2020

For more information: www.cdc.gov/COVID19

Share Facts About COVID-19
Know the facts about coronavirus disease 2019 (COVID-19) and help stop the spread of rumors.

FACT 

1

Someone who has completed 
quarantine or has been released 
from isolation does not pose a risk of 
infection to other people. 

FACT 

4
You can help stop COVID-19 
by knowing the signs 
and symptoms:

FACT 

 5
There are simple things you can 
do to help keep yourself and 
others healthy.

FACT 

2

Diseases can make anyone sick 
regardless of their race or ethnicity. 

• Fever
• Cough

• Shortness of breath

Seek medical advice if you 

• Develop symptoms

AND

• Have been in close contact 
with a person known to have 
COVID-19 or if you live in or have 
recently been in an area with 
ongoing spread of COVID-19.

For up-to-date information, visit CDC’s 
coronavirus disease 2019 web page.

Some people are at increased risk of 
getting COVID-19. 

People of Asian descent, including Chinese 
Americans, are not more likely to get COVID-19 
than any other American. Help stop fear by 
letting people know that being of Asian descent 
does not increase the chance of getting or 
spreading COVID-19.

People who have been in close contact with a  
person known to have COVID-19 or people who 
live in or have recently been in an area with 
ongoing spread are at an increased risk  
of exposure.

• Wash your hands often with soap 
and water for at least 20 seconds, 
especially after blowing your nose, 
coughing, or sneezing; going to 
the bathroom; and before eating or 
preparing food.

• Avoid touching your eyes, nose, and 
mouth with unwashed hands.

• Stay home when you are sick.

• Cover your cough or sneeze with a 
tissue, then throw the tissue in 
the trash.

FACT  

3
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February 2020, Version 2.0 

CORONAVIRUS DISEASE 2019 (COVID-19) INMATE SCREENING TOOL  

1. Assess the Risk Of Exposure 

 Yes      No Traveled from, or through, any of the locations identified by the CDC as increasing epidemiologic risk 
within the last 14 days?  Link to CDC Criteria 

 Yes      No Had close contact with anyone diagnosed with the COVID-19 illness within the last 14 days? 

If the answer to ALL the above risk of exposure questions is NO, then STOP here and proceed with normal intake. 
If the answer to ANY of the above risk of exposure questions is YES, then immediately assess symptoms. 

2. Assess Symptoms Date of Onset:  

 Yes      No Fever (Fever may not be present in some patients, such as elderly, immunosuppressed, 
or taking certain medications.  Fever may be subjective or objective). 

 

 Yes      No Cough  

 Yes      No Shortness of Breath (SOB)  

3. Implement Infection Prevention Control Measures if YES to the above questions in (2).  

3a. The Symptomatic Patient  

If the patient has any symptoms, implement Standard, Contact, and Airborne Precautions with Eye Protection 
    Report case promptly to facility leadership, infection prevention and control (IPC), public health and Regional and Central 
    Office QIIPC Consultants.  

    Place a surgical mask on the patient and minimize proximity to staff and inmates 

    All staff escorting, evaluating, or in close contact (6 ft.) with the patient should perform hand hygiene, 
         put on gloves, gown, fit-tested respirator (N-95), goggles or face shield and gloves before room entry or inmate contact.  
         Inmate will wear a surgical mask.  Doffing: gloves, gown, exit room, doff face shield then N-95 and wash hands.  

   Escort patient to a certified Airborne Infection Isolation (AII) room. 

   If no AII room is available, isolate in room with door closed and preferably air is exhausted outside. 

   Prepare for transport to a designated referral healthcare facility in coordination with the local public health  authority (do 
         not call for transport service without prior notification and escort in place to move inmate). 

    Minimize and keep a log of all persons interacting with (6ft.) or caring for, the inmate. 

    Once the AII room is empty for two hours,  it can be cleaned and disinfected with an EPA registered disinfectant  
        (Emerging viral pathogens claim), by a person in proper PPE.  
   Waste disposal:  Double bag trash as hazardous waste.  Linens:  Double bag in linen hazard bag for washing in central laundry 

      3b. The Asymptomatic Patient 

If the patient has no symptoms house in a single cell, and implement Standard, Contact and Droplet Precautions 
with Eye Protection  

 Report case to facility leadership, QIICP, public health and Regional and Central Office QIIPC Consultants. 

 House patient in a single cell.  The preferred location is within Health Services.  If unable to house patient in a single cell 
contact Regional and Central Office Infection Prevention and Control Consultants. 

 Limit # of persons interacting with inmate.  Utilize social distancing (6 ft.).  

 Document a daily symptom assessment and temperature (Inmate can self-monitor with disposable thermometer or use 
non-contact thermometer. Utilize disposable food trays.  Have inmate clean and disinfect room daily with disposable 
towels, if possible.  Trash will be double bagged out of room.  

 Staff entering room will perform hand hygiene, wear a gown, surgical mask, goggles or face shield and gloves.  Inmate will 
wear a surgical mask.  Remove PPE, except face shield and mask at exit.  Outside room, remove mask and wash hands. 

 Continue modified housing and observation procedures until 14 days after the last possible exposure date. 

 If at any time the patient becomes symptomatic, implement the steps in 3a – The Symptomatic Patient.  

 
Inmate Name (Last, First):  ____________________________________Registration # __________________ 
Institution:  ______________________________________________________________________________                              

Provider Name/Signature:  _________________________________________ Date:  ____________________ 
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March 2020, Version 2.6 

CORONAVIRUS DISEASE 2019 (COVID-19) STAFF SCREENING TOOL  

DATE:_____________________ 

1. Assess the Risk Of Exposure 

��  Yes     ��  No Had close contact with anyone diagnosed with the COVID-19 illness within the last 14 
days? If YES, Dates of Exposure:__________________________ 

��  Yes     ��  No Deployed for COVID-19 response and back from deployment within the last 14 days? 

2. Assess Symptoms Date of Onset:  
A. ��  Yes     ��  No Fever (temperature �H���í�ì�ì�X�ð�ÑF) or Chills  

B. ��  Yes     ��  No Shortness of Breath  

C. ��  Yes     ��  No Cough:    (Check All that Apply) 
��  Dry       �� Congested       ��   Sputum Production 
��  New Onset                   ��  Chronic 

 

D. ��  Yes     ��  No Nasal Congestion  

E. ��  Yes     ��  No History of Seasonal Allergies  

3. Travel History (in the past 14 days) 
Geographic Location Visited     Dates of Visit (Beginning Date => Ending Date) 
 
 
 
 
 
 
 

4. Perform a temperature check ______F̧          

5. Instructions 
If the staff member�[�•���š���u�‰���Œ���š�µ�Œ�����]�•���H 100.4�ÑF, they will be denied entry to the facility and put on leave. 
Contact the Occupational Safety & Health Branch for either or both of the following: 
 
´���/�(���š�Z�����•�š���(�(���u���u�����Œ��answers Yes to Any Section 1 questions (exposure risk), with or without symptoms, 
´���/�(���š�Z�����•�š���(�(���u���u�����Œ�����v�•�Á���Œ�•��Yes to Any Section 2 questions A thru C (symptoms) 
 
Once Completed, please submit this information to the Occupational Safety & Health Branch of Health 

Services Division by email: BOP-HSD/EmployeeHealth@bop.gov 

 
Staff Name (Last, First):  _________________________________ Year of Birth (yyyy): ____________ 
 
Institution: _______________________________________ State: ______________________ 
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PRIORITIES FOR TESTING PATIENTS 
WITH SUSPECTED COVID-19 INFECTION

PRIORITY 1
���v�•�µ�Œ���•���}�‰�Ÿ�u���o�������Œ�����}�‰�Ÿ�}�v�•���(�}�Œ�����o�o���Z�}�•�‰�]�š���o�]�Ì�������‰���Ÿ���v�š�•�U���o���•�•���v���š�Z�����Œ�]�•�l��
�}�(���Z�����o�š�Z�����Œ���r���•�•�}���]���š�������]�v�(�����Ÿ�}�v�•�U�����v�����u���]�v�š���]�v���š�Z�����]�v�š���P�Œ�]�š�Ç���}�(���š�Z�����h�X�^�X��
�Z�����o�š�Z�����Œ�����•�Ç�•�š���u

�x �,�}�•�‰�]�š���o�]�Ì�������‰���Ÿ���v�š�•
�x Healthcare���(�����]�o�]�š�Ç workers with symptoms

PRIORITY 2
���v�•�µ�Œ���•���š�Z�}�•�������š���Z�]�P�Z���•�š���Œ�]�•�l���}�(�����}�u�‰�o�]�����Ÿ�}�v���}�(���]�v�(�����Ÿ�}�v�����Œ�����Œ���‰�]���o�Ç��
�]�����v�Ÿ�.���������v�������‰�‰�Œ�}�‰�Œ�]���š���o�Ç���š�Œ�]���P����

�x �W���Ÿ���v�š�•���]�v���o�}�v�P�r�š���Œ�u�������Œ�����(�����]�o�]�Ÿ���•���Á�]�š�Z���•�Ç�u�‰�š�}�u�•
�x �W���š�]���v�š�•���ò�ñ���Ç�����Œ�•���}�(�����P�������v�����}�o�����Œ���Á�]�š�Z���•�Ç�u�‰�š�}�u�•
�x �W���Ÿ���v�š�•���Á�]�š�Z���µ�v�����Œ�o�Ç�]�v�P�����}�v���]�Ÿ�}�v�•���Á�]�š�Z���•�Ç�u�‰�š�}�u�•
�x �&�]�Œ�•�š���Œ���•�‰�}�v�����Œ�•���Á�]�š�Z���•�Ç�u�‰�š�}�u�•

PRIORITY 3
���•���Œ���•�}�µ�Œ�����•�����o�o�}�Á�U���š���•�š���]�v���]�À�]���µ���o�•���]�v���š�Z�����•�µ�Œ�Œ�}�µ�v���]�v�P�����}�u�u�µ�v�]�š�Ç���}�(��
�Œ���‰�]���o�Ç���]�v���Œ�����•�]�v�P���Z�}�•�‰�]�š���o�������•���•���š�}���������Œ�����•�������}�u�u�µ�v�]�š�Ç���•�‰�Œ�������U�����v����
���v�•�µ�Œ�����Z�����o�š�Z���}�(�����•�•���v�Ÿ���o���Á�}�Œ�l���Œ�•

�x ���Œ�]�Ÿ�����o���]�v�(�Œ���•�š�Œ�µ���š�µ�Œ�����Á�}�Œ�l���Œ�•���Á�]�š�Z���•�Ç�u�‰�š�}�u�•
�x �/�v���]�À�]���µ���o�•���Á�Z�}�����}���v�}�š���u�����š�����v�Ç���}�(���š�Z���������}�À���������š���P�}�Œ�]���•���Á�]�š�Z

symptoms
�x �,�����o�š�Z�����Œ�����(�����]�o�]�š�Ç���Á�}�Œ�l���Œ�•�����v�����(�]�Œ�•�š���Œ���•�‰�}�v�����Œ�•
�x �/�v���]�À�]���µ���o�•���Á�]�š�Z���u�]�o�����•�Ç�u�‰�š�}�u�•���]�v�����}�u�u�µ�v�]�Ÿ���•�����Æ�‰���Œ�]���v���]�v�P���Z�]�P�Z

�v�µ�u�����Œ�•���}�(�����K�s�/���r�í�õ���Z�}�•�‰�]�š���o�]�Ì���Ÿ�}�v�•

NON-PRIORITY
�x �/�v���]�À�]���µ���o�•���Á�]�š�Z�}�µ�š���•�Ç�u�‰�š�}�u�•

�í

2

3

�&�}�Œ���u�}�Œ�����]�v�(�}�Œ�u���Ÿ�}�v���À�]�•�]�š�W�����}�Œ�}�v���À�]�Œ�µ�•�X�P�}�À

NON-
PRIORITY

���}�Œ�}�v���À�]�Œ�µ�•

COVID-19

���K�s�/���r�í�õ���^�Ç�u�‰�š�}�u�•�W���&���À���Œ�U�����}�µ�P�Z�U�����v�����^�Z�}�Œ�š�v���•�•���}�(�����Œ�����š�Z

Case 1:20-cv-00756-PAB   Document 17-1   Filed 04/06/20   USDC Colorado   Page 40 of 40



 
 
 
 

Exhibit 2 
Declaration of Paula Trujillo 

Case 1:20-cv-00756-PAB   Document 17-2   Filed 04/06/20   USDC Colorado   Page 1 of 11



 
 1 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Criminal Action No. 20-cc-00756-PAB 
 
EDWARD NELLSON, individually, and 
a CLASS of similarly-situated persons, 
 

Defendants, 
 
v. 
 
WARDEN J BARNHART, in his individual 
and official capacity, and 
UNITEDS STATES FEDERAL BUREAU OF PRISONS, 
 

Defendants. 
  

 
DECLARATION OF PAULA TRUJILLO  

  
 
I, Paula Trujillo, pursuant to 28 U.S.C. § 1746, and based upon my personal knowledge 

and information made known to me from official records reasonably relied upon by me in the 

course of my employment, hereby make the following declaration relating to the above entitled 

matter. 

1. I am employed by the United States Department of Justice, Federal Bureau of 

Prisons (Bureau) as a Paralegal at the United States Penitentiary – Administrative Maximum 

(ADX), located in Florence, Colorado.  I have been employed by the Bureau, in positions of 

increasing responsibility, since September 2002.  One of those positions included serving as the 

Administrative Remedies Clerk at ADX Florence for approximately five years. 

2. As part of my official duties, I have access to records maintained by the Bureau in 

the ordinary course of business, including administrative remedy requests of federal inmates, 
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information maintained in the SENTRY1 database, and inmate central files.  All records 

attached to this declaration are true and accurate copies of Bureau records maintained in the 

ordinary course of business. 

3. I am familiar with all four levels of the inmate administrative grievance procedure 

created by the Bureau Administrative Remedy Program.  See 28 C.F.R. §§ 542.10 - 542.19.   

4. The Bureau has a four-tiered Administrative Remedy Program for inmate  

grievances, which is codified at 28 C.F.R. § 542.10 et seq.  The first step is informal resolution 

with prison staff.  28 C.F.R. § 542.13(a).  Requests for Informal Resolution Forms (also known 

as a BP-8) are not assigned a Remedy ID number and are not tracked.  The second step is the 

filing of a formal Request for Administrative Remedy (also known as a BP-9) at the institution in 

which the inmate is incarcerated.  See 28 C.F.R. § 542.14.  If the inmate feels the response to 

his BP-9 is not satisfactory, within 20 calendar days of the date the Warden signed the response, 

the inmate may then appeal the complaint to the Regional Director, by filing a Regional Office 

Administrative Remedy Appeal (also known as a BP-10).  See 28 C.F.R. § 542.15(a).  If 

dissatisfied with the Regional Director’s response, the inmate may appeal to the Director, 

National Inmate Appeals, in the Office of the General Counsel in Washington D.C., by filing a 

Central Office Administrative Remedy Appeal (also known as a BP-11).  Id.  An inmate may 

not raise in an appeal an issue he did not raise in a lower level filing.  See 28 C.F.R. § 

542.15(b)(2).   

                                                 
1 SENTRY is the Bureau’s national database which tracks various data regarding an inmate’s confinement, 
including, but not limited to, an inmate’s institutional history, sentencing information, participation in programs, 
administrative remedies, and discipline history. 
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5. An inmate has not exhausted his administrative remedies until he has properly 

sought review at all three formal levels.  Id. 

6. Since July 1990, the Bureau has maintained information related to  

administrative complaints filed by inmates under the Bureau Administrative Remedy Program in 

SENTRY.  One of the many functions of the SENTRY database is to track administrative 

remedy complaints and appeals, and it allows one to complete a computerized search of 

complaints and appeals filed by a specific inmate. 

7. Each formal complaint (i.e. BP-9, BP-10, and BP-11) is logged into  

SENTRY at the receiving location.  If the complaint is an initial filing, it receives a unique 

Remedy ID Number upon initial entry, which follows the complaint throughout the appeal 

process.  Each Remedy ID Number also contains an extender that identifies the level of review.  

The extension F-1 indicates the complaint was filed at the institution level (BP-9).  The 

extension R-1 indicates the complaint or appeal was filed at the regional level (BP-10).  The 

extension A-1 indicates the appeal was filed at the national level (BP-11).  So, for example, a 

formal complaint may be identified as 123456-F1 when filed as a BP-9 at the institution level, as 

123456-R1 when filed as a BP-10 at the regional level, and as 123456-A1 when filed as a BP-11 

at the national level.  That is, the unique Remedy ID number follows the complaint through the 

process but the extension changes to reflect the level at with the complaint is filed.  The number 

at the end of the extension may change if the remedy or appeal is initially rejected and is then 

re-filed due to a technical problem, such as improper form, failing to include documentation, or 

improper filing at that level (i.e., 123456-F1; 123456-F2, etc.). 

8.  I am familiar with the plaintiff in this litigation, inmate Edward Nellson  
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(Plaintiff), Federal Register No. 31408-007.  Plaintiff is currently incarcerated at the United 

States Penitentiary (USP) in Florence, Colorado.  I am aware of the allegations made by 

Plaintiff in the Complaint (Doc. 1) and the Motion for Temporary Restraining Order and 

Preliminary Injunction (Doc. 10).  Generally, Plaintiff alleges that the Bureau, and USP 

Florence specifically, is not doing enough to combat the spread of COVID-19 amongst the 

inmate population.  Doc. 10.      

9. I have reviewed the SENTRY information identifying the number and types of 

administrative remedies and appeals filed by Plaintiff. 

10. During Plaintiff’s time in the custody of the Bureau, up until March 31, 2020, the 

date the Motion for Temporary Restraining Order and Preliminary Injunction (Doc. 10) was 

filed, he filed 35 Requests for Administrative Remedy (BP-9) or appeals (BP-10 or BP-11).  See 

Att. A, SENTRY Administrative Remedy Index.  However, he has not filed a single Request for 

Administrative Remedy (BP-9) or appeal thereof (BP-10 or BP-11) since September 7, 2018.  

Id. at 4.   

11. None of the 35 Requests for Administrative Remedy or appeals pertain to the 

allegations in either his Complaint (Doc. 1) or the Motion for Temporary Restraining Order and 

Preliminary Injunction (Doc. 10).  As such, Plaintiff did not file any administrative 

remedies/appeals related to this case.     

4 
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Pursuant to the provisions of 28 U.S.C. § 1746, declare under penalty of perjury 

that the foregoing is true and correct to the best of my information, knowledge, and belief. 

Executed on this 6th day of April 2020, in Florence, Colorado. 

s/ Paula Trujillo      
Paula Trujillo 
Paralegal 
ADX Florence, Colorado 
Federal Bureau of Prisons 

Enclosures 

Attachment A, SENTRY Administrative Remedy Index 
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   FLMAA         *ADMINISTRATIVE REMEDY GENERALIZED RETRIEVAL *     04-06-2020   
 PAGE 001 OF                                                        06:39:43  
      FUNCTION: L-P SCOPE: REG   EQ 31408-007     OUTPUT FORMAT: SAN
 -------LIMITED TO SUBMISSIONS WHICH MATCH ALL LIMITATIONS KEYED BELOW----------
 DT RCV: FROM __________ THRU __________ DT STS: FROM __________ THRU __________
 DT STS: FROM ___ TO ___ DAYS BEFORE "OR" FROM ___ TO ___ DAYS AFTER DT RDU  
 DT TDU: FROM ___ TO ___ DAYS BEFORE "OR" FROM ___ TO ___ DAYS AFTER DT TRT  
 STS/REAS: ______ ______ ______ ______ ______ ______ ______ ______ ______ ______
 SUBJECTS: ____ ____ ____ ____ ____ ____ ____ ____ ____ ____ ____ ____ ____ ____
 EXTENDED: _ REMEDY LEVEL: _ _              RECEIPT: _ _ _ "OR" EXTENSION: _ _ _
 RCV  OFC : EQ ____       ____       ____       ____       ____       ____  
 TRACK:  DEPT: __________ __________ __________ __________ __________ __________
       PERSON: ___        ___        ___        ___        ___        ___  
         TYPE: ___        ___        ___        ___        ___        ___  
 EVNT FACL: EQ ____       ____       ____       ____       ____       ____  
 RCV FACL.: EQ ____       ____       ____       ____       ____       ____  
 RCV UN/LC: EQ __________ __________ __________ __________ __________ __________
 RCV QTR..: EQ __________ __________ __________ __________ __________ __________
 ORIG FACL: EQ ____       ____       ____       ____       ____       ____  
 ORG UN/LC: EQ __________ __________ __________ __________ __________ __________
 ORIG QTR.: EQ __________ __________ __________ __________ __________ __________
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                            
 G0002       MORE PAGES TO FOLLOW . . .                       
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   FLMAA         *ADMINISTRATIVE REMEDY GENERALIZED RETRIEVAL *     04-06-2020   
 PAGE 002 OF     *              SANITIZED FORMAT              *     06:39:43  
                                                  
  REMEDY-ID    SUBJ1/SUBJ2  --------------------ABSTRACT------------------------
               RCV-OFC     RCV-FACL      DATE-RCV       STATUS     STATUS-DATE
                                                
 446079-F1     15AM/        DISPUTES PARTICIPATING IN FRP
                 LEE         LEE        03-19-2007       CLD        04-02-2007
                                                
 627469-R1     20DS/        DHO APPEAL           
                 NCR         THP        02-09-2011       REJ        02-09-2011
                                                
 627469-R2     20DS/        DHO APPEAL/CODE 104/ HEARING 1-28-2011
                 NCR         THP        03-04-2011       CLD        04-08-2011
                                                
 627469-A1     20DS/        DHO APPEAL/CODE 104/ HEARING DATE 01-28-2011
                 BOP         THP        04-26-2011       CLD        06-15-2011
                                                
 645496-R1     34ZS/        CLAIMS OF CRIMINAL NEGLIGENCE BY STAFF
                 NCR         THP        06-27-2011       REJ        06-27-2011
                                                
 658964-R1     20DS/        DHO APPEAL/ IR 2175149
                 NCR         THP        10-04-2011       REJ        10-04-2011
                                                
 658964-A1     20DS/        DHO APPEAL/ IR 2175149
                 BOP         THP        10-31-2011       REJ        11-10-2011
                                                
 667011-F1     25DS/        CLAIMS THEFT OF PROPERTY
                 THP         THP        12-01-2011       CLO        12-14-2011
                                                
 658964-R2     20DS/        DHO APPEAL/ CODE 101, 104/ HEARING 8-25-11
                 NCR         THP        12-05-2011       CLD        01-26-2012
                                                
 676714-A1     15IS/        SMU PLACEMENT        
                 BOP         THP        01-23-2012       CLD        09-18-2012
                                                
 658964-A2     20DS/        DHO APPEAL/ IR 2175149
                 BOP         THP        02-15-2012       REJ        03-06-2012
                                                
 658964-A3     20DS/        DHO APPEAL 09-06-2011 CODE 101, 104
                 BOP         THP        03-19-2012       CLD        12-11-2012
                                                
 754688-F1     26AM/26BM    LEW INJURY 3/3/13 - CLAIMS DID NOT RECV PROPER CARE
                 ALP         ALP        10-23-2013       REJ        10-23-2013
                                                
 754688-R1     26AM/26BM    LEW INJURY 3/3/13 - CLAIMS DID NOT RECV PROPER CARE
                 NER         ALP        11-04-2013       REJ        11-08-2013
                                                
 754688-A1     26AM/26BM    LEW INJURY 3/3/13 - CLAIMS DID NOT RECV PROPER CARE
                 BOP         ALP        12-02-2013       REJ        12-17-2013
                                                
 899096-R1     34AM/26AM    ALLEGES STAFF LIED ON RECORD REGARDING HIS CONDITION
                 MXR         LEW        04-20-2014       REJ        04-20-2017
                                                 
    
 G0002       MORE PAGES TO FOLLOW . . .                       

Case 1:20-cv-00756-PAB   Document 17-2   Filed 04/06/20   USDC Colorado   Page 9 of 11



   FLMAA         *ADMINISTRATIVE REMEDY GENERALIZED RETRIEVAL *     04-06-2020   
 PAGE 003 OF     *              SANITIZED FORMAT              *     06:39:43  
                                                  
  REMEDY-ID    SUBJ1/SUBJ2  --------------------ABSTRACT------------------------
               RCV-OFC     RCV-FACL      DATE-RCV       STATUS     STATUS-DATE
                                                
 778194-R1     20DS/        DHO APPEAL           
                 NER         LEW        05-01-2014       REJ        05-06-2014
                                                
 778112-F1     21AS/        WANTS UDC EXPUNGED   
                 LEW         LEW        05-06-2014       CLD        05-16-2014
                                                
 780636-R1     20DM/        DHO APPEAL CODE 104 HEARING 4/15/2014
                 NER         LEW        05-23-2014       REJ        05-27-2014
                                                
 780636-R2     20DM/        DHO APPEAL CODE 104 HEARING 4/15/2014
                 NER         LEW        06-09-2014       REJ        06-18-2014
                                                
 866080-F1     26AS/26BS    STATES MEDICAL SERVICE HAS NOT SEEN HIM OR GIVEN HIM
                 BSY         BSY        06-17-2016       CLD        07-14-2016
                                                
 866080-R1     26AS/26BS    STATES MEDICAL SERVICE HAS NOT SEEN HIM OR GIVEN HIM
                 MXR         BSY        07-20-2016       REJ        07-20-2016
                                                
 866080-A1     26AS/26BS    STATES MEDICAL SERVICE HAS NOT SEEN HIM OR GIVEN HIM
                 BOP         BSY        08-02-2016       REJ        08-23-2016
                                                
 901679-F1     26BM/        MEDICAL CARE         
                 HAZ         HAZ        05-09-2017       REJ        05-11-2017
                                                
 928154-F1     26HM/        I/M CLAIMS FALSE MEDICAL RECORDS & WANTS TREATMENT
                 CAA         CAA        01-22-2018       CLD        02-26-2018
                                                
 928155-F1     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 CAA         CAA        01-22-2018       CLD        02-26-2018
                                                
 928155-R1     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 NER         CAA        03-15-2018       VOD        03-16-2018
                                                
 928155-R2     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 NER         CAA        03-15-2018       REJ        03-16-2018
                                                
 928154-R1     26HM/        I/M CLAIMS FALSE MEDICAL RECORDS & WANTS TREATMENT
                 NER         CAA        03-15-2018       CLD        04-11-2018
                                                
 928155-R3     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 NER         CAA        03-28-2018       CLD        04-23-2018
                                                
 928155-A1     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 BOP         CAA        04-02-2018       REJ        04-17-2018
                                                
 928154-A1     26HM/        I/M CLAIMS FALSE MEDICAL RECORDS & WANTS TREATMENT
                 BOP         CAA        05-18-2018       CLO        06-18-2018
                                                 
    
 G0002       MORE PAGES TO FOLLOW . . .                       
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   FLMAA         *ADMINISTRATIVE REMEDY GENERALIZED RETRIEVAL *     04-06-2020   
 PAGE 004 OF 004 *              SANITIZED FORMAT              *     06:39:43  
                                                  
  REMEDY-ID    SUBJ1/SUBJ2  --------------------ABSTRACT------------------------
               RCV-OFC     RCV-FACL      DATE-RCV       STATUS     STATUS-DATE
                                                
 928155-A2     26ZM/        I/M WANTS TRANSFER FOR MEDICAL ISSUES AND TREATMENT
                 BOP         CAA        05-18-2018       CLO        06-26-2018
                                                
 950975-R1     20DS/        DHO APPEAL           
                 NER         COP        08-17-2018       REJ        08-22-2018
                                                
 953663-R1     20DM/        DHO HEARING DATE 06-18-18, CODE 299
                 SER         COP        09-07-2018       CLO        09-26-2018
                                                
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                 35 REMEDY SUBMISSION(S) SELECTED             
 G0000       TRANSACTION SUCCESSFULLY COMPLETED               
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