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INTRODUCTION

California’s quarantine laws enable it to nimbly and quickly protect the public
health in response to threats posed by infectious disease. Concerning the current
COVID-19 outbreak, this authority includes the ability to identify State property
where California residents under federal quarantine may be safely housed and
treated by federal authorities—in strict compliance with Center for Disease Control
and Prevention standards and under federal authorities’ provision of security
measures to protect the community.

Here, local authorities seek to impede the State’s ability to assist with the
federal quarantine designed specifically to protect public health, simply based on
speculation of risk to the surrounding community—which speculation, as it
happens, is not only incorrect but contrary to public health protection for the very
community involved as well as for the rest of the State. But that conjecture is |
inadequate to meet the showing required for injunctive relief. The Fairview facility
has been thoroughly assessed by federal officials. And the State has conditioned its
use on the federal government’s provision of security and safety measures. The
need for prompt action, exercised in careful compliance with established healthcare
standards and for the benefit of the public at large, legally is not, as it must not be,
subjected to local veto. Here, Plaintiffs have not met their heavy burden to justify a.
temporary restraining order, and their request must be denied.

Plaintiffs request for relief suffers from other legal defects as well. Eleventh
Amendment immunity plainly bars relief against the State and state agencies as its
instrumentalities. In addition, Plaintiffs lack standing. Not only do they fail to
show a concrete and particularized injury, but Ninth Circuit precedent clearly
prohibits a local government from bringing constitutional claims against the State.
Further, Plaintiffs fail to demonstrate any denial of procedural or substantive due

process. And their late-added nuisance claim cannot stand, in light of specific
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statutory authority for state action under California’s Communicable Disease
Prevention and Control Act and Emergency Services Act.

Ultimately, California’s public health hangs in the balance on resolution of
this specious, actually frivolous, litigation. California has been acting, and must
continue to act, in support of federal quarantine authority to best preserve public
health both for affected persons and to prevent further exposure. It is the State’s
authority and it is in all Californians’ health and safety interest, for California to
exercise public health and safety expertise to identify and implement the safest
locations to treat and support exposed or affected persons and to prevent further risk

of exposure within the State.

STATEMENT OF THE CASE
I. CALIFORNIA AGENCIES HAVE COORDINATED WITH FEDERAL AND

LOCAL GOVERNMENTS TO ADDRESS THE GLOBAL HEALTH RISK AND
CONTAIN THE COVID-19 OUTBREAK

Since the outbreak of the novel coronavirus known as COVID-19, California
state agencies and departments have mobilized state resources in multi-agency
efforts to address the global health risk that the outbreak poses to the health, safety,
and well-being of Californians. Ofthose state agencies, the California Health and
Human Services Agency (CHHS) and the California Department of Public Health’s
(CDPH) Center for Infectious Diseases have worked with federal and local |
governments to contain COVID-19 statewide and protect the public health of
California communities. Decl. of Mark Ghaly (Ghaly Decl.) ] 3-5. CDPH’s
Center for Infectious Diseases is responsible for protecting Californians from
infectious diseases and ensuring that individuals who have an infectious disease
receive appropriate treatment and that the health and well-being of the general
public are protected. Id. § 3. In addition, the California Governor’s Office of
Emergency Services (Cal OES) has coordinated with CHHS in its response to the
COVID-19 outbreak by tasking or coordinating with other California state agencies

to support CHHS operations. Decl. of Eric Lamoureux (Lamoureux Decl.) 9 6, 10.
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Throughout the COVID-19 outbreak, CHHS and CDPH have closely
communicated with officials at the federal Department of Health and Human
Services (USHHS) and Centers for Disease Control and Prevention (CDC), as well
as county public health officials in California Ghaly Decl. 3.

Since January 29, 2020, the federal government has repatriated more than 800
individuals from China and Japan to California because of the COVID-19 outbreak.
Ghaly Decl. § 4. In response, CHHS, along with CDPH and Cal OES, established
the Medical and Health Coordination Center (MHCC) to coordinate activities
among local, state, and federal governments. /d. The MHCC has hosted regular
conference calls with local health departments and health care providers to ensure
they received the most updated information as it became available from the federal
government. /d.

The California Emergency Medical Services Authority (EMSA) issued
interim guidance to local emergency services agencies regarding the treatment of
patients infected with COVID-19; this guidance addressed status, screening,
transport, and infection control, including specific personal protective equipment
(PPE) requirements for the handling of infected patients. Ghaly Decl. { 4. In
addition, CDPH has issued guidance and information regarding COVID-19 to
licenSéd health care facilities, schools, school districts, universities and colleges,
and childcare facilities. /d. Specifically, CDPH has issued All Facilities Letters to
licensed health care facilities in order to ensure facilities had the appropriate
resources and protocols to address the outbreak, such as criteria for evaluating
potential cases of COVID-10 and recommendations for reporting, specimen
collection, and testing. 1d.

Throughout the COVID-19 outbreak, CHHS and CDPH have regularly
coordinated with federal and local governments in order to protect the health of
travelers returning to California and to protect publié health in California

communities. CHHS and CDPH have provided guidance and communication to
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local health officials on screening and monitoring of returned travelers from
commercial flights, assisted local health officials in identifying and testing
suspected cases of COVID-19 in returned travelers, and collaborated with local
health officials in jurisdictions where military bases have received repatriation
flights. Ghaly Decl. § 5. Additionally, CHHS and CDPH are actively collaborating
across state and local sectors to ensure California’s public health and healthcare
delivery systems are prepared for additional cases of COVID-19, including a

potential pandemic. /d.

II. STATE AGENCIES AND DEPARTMENTS HAVE REGULARLY
COORDINATED WITH FEDERAL AND LOCAL GOVERNMENTS IN
MANAGEMENT OF THE IMPACTS RELATED TO THE FEDERALLY IMPOSED
QUARANTINED POPULATIONS

Cal OES coordinated with multiple state agencies to mobilize state resources
to assist CHHS in its response to contain COVID-19 and manage the effects of
federally imposed quarantined populations spread across California at federal
military bases. Lamoureux Decl. § 7. This multi-agency effort included identifying
state-owned facilities that could augment federal efforts to quarantine both
symptomatic and asymptomatic populations. /d. To accomplish this, Cal OES
tasked the Department of General Services (DGS) to conduct property inventory
surveys; tasked the California National Guard (CNG) to identify CNG facilities for
potential use (which included Camp Roberts); and led assessment teams of Cal
OES logisticians and California Department of Social Services staff in assessing
state facilities to determine if the facilities would satisfy the clinical requirements
for quarantine. Id. Cal OES also tasked DGS to establish transportation contracts
to safely move travelers from federal points of entry to quarantine sites statewide
and conduct cleaning services at the Fairview Developmental Center, a location
identified as possible quarantine site. Id.

Since the first repatriation flight of United States citizens, permanent

residents, and their immediate family members arrived in California in late January
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2020, Cal OES has regularly worked with local and county governments in its
efforts to support CHHS in complying with the federally imposed quarantine
requirements. Lamoureux Decl. 9. Cal OES provided a critical information and
coordination link to local emergency managers in counties where the federal
government was quarantining at military installations and with local emergency
managers and public safety officials in counties where travelers from China were
arriving. Lamoureux Decl.  10. Cal OES also worked with counties where the
CDC eventually determined that a potential site did not meet clinical requirements
for quarantine, such as the site at Ontario Airport in San Bernardino County.
Lamoureux Decl. 9 9.

Regarding the use of State facilities, before any operations have taken place,

Cal OES has facilitated communications with local government officials in the

jurisdiction where those facilities were identified. Lamoureux Decl. § 11. In

addition to communications concérning Fairview, this included discussions with
San Luis Obispo County and Monterey County when Camp Roberts was being
considered as a potential quarantine site and with Los Angeles, San Mateo, and San
Francisco counties, where travelers were arriving through Los Angeles and San
Francisco international airports. Lamoureux Decl. § 11. Cal OES also coordinated
between its Law Enforcement Branch and the United States Marshall Service to
ensure for proper security at relevant sites, including state facilities that have been

considered as potential quarantine sites. Lamoureux Decl. § 8.

III. THE FEDERAL GOVERNMENT’S RELOCATION OUT OF STATE OF
REPATRIATED CITIZENS WHO HAVE TESTED POSITIVE FOR COVID-19
POSES A HEALTH RISK TO COVID-19 PATIENTS WHO ARE
CALIFORNIAN RESIDENTS

On February 17, 2020, the federal government repatriated United States
citizens who had previously been passengers on the Diamond Princess cruise ship
in Yokohoma, Japan and had experienced significant exposure to other individuals

who tested positive for COVID-19. Ghaly Decl. § 6. Repatriated individuals are
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quarantined under the CDC’s authority to quarantine individuals entering the
United States from abroad when there is reason to believe they have been exposed
to an infectious disease. Id. Individuals from the cruise ship pose a great public
health risk if they are released back into their communities without any isolation or
observation, as such events would be substantially likely to lead to a major
domestic outbreak of a highly contagious disease. Id. § 7. Upon their return, some
of the United States passengers were taken to Travis Air Force Base (Travis), in
Fairfield, Solano County, California, for quarantine, testing, and observation. Id. at
q8.

On or about February 18, 2020, USHHS informed CHHS that the U.S.
Department of Defense (DoD) would not allow repatriated individuals who have
tested positive or are symptomatic for COVID-19 to remain on military
installations for isolation and supportive care. Ghaly Decl. §9. Based on what is
currently known about COVID-19, it may take up to 30 days for an infected
individual to no longer be contagious to others. /d. Thus, individuals who have
tested positive may need to be isolated from others for approximately a month. Id.

USHHS further informed CHHS that individuals quarantined at Travis who
test positive for COVID-19 would be relocated to the Federal Emergency
Management Agency Center for Domestic Preparedness in Anniston, Alabama.
The forced relocation of these Californian residents from California to Alabama for
the duration of their isolation period, after having already undergone quarantine for
weeks on a cruise ship, poses health risks to these repatriated individuals, many of
whom are over the age of 65 and have chronic underlying health conditions. Ghaly
Decl. §10. CHHS determined that it would be disruptive to their health if they
were transferred to Alabama. Id. Additionally, approximately seventy of the
individuals repatriated to Travis are California residents, and remaining in state to

complete their quarantine would facilitate and ease their return home. Id.
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"IV. FAIRVIEW DEVELOPMENTAL CENTER HAS MET CDC’S SHELTERING

CRITERIA AND FEDERAL REQUIREMENTS AS A QUARANTINE SITE FOR
THE COVID-19 PATIENTS

To maintain observation and isolation of the individuals from the cruise who
tested positive for COVID-19 and mitigate further risks to their health, CHHS
assessed state-owned and operated facilities within California where these
individuals could be treated and housed until they are no longer contagious. Ghaly
Decl. § 11. CHHS considered several facilities around the state, ihcluding Sonoma
Developmental Center, Army National Guard Camp Roberts, and closed youth
correctional facilities. Id. §12. The federal government has ultimate authority over
the conditions in which repatriated individuals subject to the federal quarantine
order are housed, and the CDC is responsible for enforcing federal quarantine
orders. Id. § 15. Any facility selected as a quarantine site was required to comply
with CDC’s strict sheltering criteria, meet CDC’s clinical requirements for
quarantine, and be consistent with other federal operational constraints. Id. q 12;
Lamoureux Decl. 8. | |

On February 20, 2020, CHHS informed USHHS that it would offer Fairview
Developmental Center (Fairview) in Orange County for the federal government’s
use as a location where California residents who test positive for COVID-19 but do
not require hospitalization could remain in isolation until CDC determines they
may return home, if USHHS met certain conditions. Ghaly Decl. q 13.

In addition to Fairview having to meet the federal quarantine order and CDC’s
sheltering criteria, CHHS imposed additional conditions on the federal
government’s use of Fairview for isolation and care of Californians testing positive
for COVID-19. Ghaly Decl. § 16. Among these conditions were that USHHS
would transfer qualifying patients to Fairview via air or ground ambulance with
appropriate protective equipment; that, once the patients arrive at Fairview, USHHS
would be responsible for security and fencing to protect the surrounding

community, all medical care not requiring hospitalization, any wrap-around
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services, feeding, cleaning and sanitation, and case management and logistics for
departure; and that any patients requiring hospitalization would be transported via
air or ground ambulance to a local facility able to care for them in Orange County
or surrounding areas. /d.

Before CHHS’s offer to USHHS to allow California residents at Travis who
have tested positive for COVID-19 remain isolated at Fairview, on February 20,
2020, state officials engaged with local partners to discuss that possibility. Ghaly
Decl. § 17. In particular, Department of Social Services Director Kim Johnson
reached out to her counterpart at the Orange County Social Services Agency. Id.
CDPH Director and State Public Health Officer Dr. Sonia Angéll reached out to the
Orange County Health Officer. Id. Similar to how Cal OES had previously
communicated with local government officials in jurisdictions where facilities were
identified as potential quarantine sites, Cal OES staff reached out to the Orange
County and City of Costa Mesa Emergency Managers, Orange County Fire Chief,
and Orange County Sheriff. Lamoureux Decl. § 9; Ghaly Decl. § 17. During this
time, Cal OES tasked DGS to conduct cleaning services at Fairview, while state
agencies awaited the federal government’s final decision regarding whether
Fairview facility would be utilized to house travelers requiring quarantine.

Lamoureux Decl. 7.

V. COVID-19 PATIENTS SHOULD BE QUARANTINED AT FAIRVIEW TO
PREVENT PUBLIC HEALTH RISKS TO THESE PATIENTS AND TO
CALIFORNIA COMMUNITIES, INCLUDING THE LOCAL COMMUNITY

CHHS offered Fairview to USHHS because CHHS determined that allowing
CDC to have Californians who test positive for COVID-19 complete their isolation
at Fairview would be the best means to safeguard public health in California.
Ghaly Decl. 18. Upon CHHS’s review and assessment, Fairview met CDC’s
stringent sheltering criteria and is the only appropriate and suitable state-owned site

identified to date in the state for this purpose. Id. There is no clinical indication
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that the health of the community in Costa Mesa would be jeopardized by housing
and treating COVID-19 patients at Fairview. Id. As of February 24, 2020,
Fairview will be empty of other patients. Id. § 19. The potential risk of
transmission to the community in Costa Mesa from housing COVID-19 patients
there is negligible, as Fairview is secure and the patients housed there would be
restricted from interacting with the surrounding community. /d.

By contrast, not housing COVID-19 patients at Fairview would pose
substantial public health risks in California and substantially burden the local
authorities where Travis is located. If the DoD expels these individuals from Travis
and they are not transported to a suitable quarantine site, such as Fairview, local
authorities in Solano County and surrounding counties would be charged with
arranging for these individuals’ isolation and required to house infected patients in
hospitals and hotels. Ghaly Decl. § 20. Hospitalizing COVID-19 patients who are
not seriously ill would strain the ability of hospitals in Travis and different facilities
around the state to respond to other health needs. /d. 9 20-21. If Solano County
and surrounding counties are required to hospitalize the repatriated individuals from |
Travis, that would seriously burden their health care delivery systems and deprive
them of the tools to address a potential COVID-19 outbreak there. Id. 9 21.
Additionally, hospitalizing patients who are infected with COVID-19 but do not
require hospitalization poses an avoidable public health risk that the illness could be
transmitted to other hospitalized patients.

The remaining alternative available to CHHS presents very serious risks to the
COVID-19 patients themselves. If the patients from Travis are not housed at
Fairview, and if they are not subject to local quarantine in hotels and hospitals in
Solano County and surrounding counties, the remaining alternative would be for
these patients to be transported to Alabama. Ghaly Decl. 9 22. Requiring these
patients—primarily elderly Californians who are positive for COVID-19, and who

also in many cases suffer from serious underlying health conditions—to travel to
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Alabama, after having been quarantined for several weeks on a cruise ship offshore
and evacuated halfway across the world, could cause serious harm to their physical

and mental health. It would also threaten significant disruption to their health. Id.

VI. BACKGROUND OF THE CURRENT CASE
On February 21, 2020 at 3:30 p.m., counsel for the City of Costa Mesa

provided notice by e-mail informing the Defendants of its ex parte application and
Judge Josephine L. Staton’s granting of a temporary restraining order regarding the
transportation of persons infected with or exposed to COVID-19 to any place
within Costa Mesa, California. (Dkt. 4, 9.) Plaintiffs have not filed a complaint,
and their ex parte application does not clearly specify the basis of their claims
against each of the several federal and state defendants. Presumably, however, the
due process claims at most would apply against the State Defendants. The other
claims—under the Administrative Procedure Act and Tenth Amendment—could
only be applied against the federal defendants.

The same day, the Court granted a temporary restraining order and ordered
Defendants to file any opposition no later than Sunday, February 23, 2020 at 12:00
p.m. The Court also set an expedited hearing for Monday, February 24, 2020, at
2:00 p.m. in Courtroom 10 A. (Dkt. 9.) |

On Saturday night, at 9:42 p.m., without leave of the Court, Plaintiffs filed a
“Further Statement Re Nuisance Claim,” asserting entitlement to relief under a

nuisance theory. The Court has not yet issued any order concerning this filing.

LEGAL STANDARD

Plaintiffs’ request for a temporary restraining order is governed by the same
general standards that govern a request for a preliminary injunction. See New

Motor Vehicle Bd. v. Orrin W. Fox Co., 434 U.S. 1345, 1347 n.2, (1977). And a

“preliminary injunction is an ‘extraordinary and drastic remedy’ ... never awarded
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1 | as of right,” and that is not to be routinely granted. Munafv. Geren, 553 U.S. 674,
2 | 689-90 (2008) (internal citations omitted); Intel Corp. v. ULSI Sys. Tech., Inc., 995
- 3| F.2d 1566, 1568 (Fed. Cir. 1993). Plaintiffs must establish that they are likely to
4 | succeed on the merits, that they are likely to suffer irreparable harm in the absence
5| of preliminary relief, that the balance of equities tips in their favor, and that an
6 | injunction would be in the public interest. Winter v. Nat’l Res. Defense Council,
71 Inc., 555°U.S. 7,20 (2008). Injunctive relief is “an extraordinary remedy that may
8 | only be awarded upoh a clear showing that the plaintiff is entitled to such relief.”
9 | Id. at 22. Here, as described below, Plaintiffs have failed to make this showing.
10
H ARGUMENT
12 I.  SOVEREIGN IMMUNITY BARS THE CLAIMS AGAINST THE
13 STATE DEFENDANTS
14 Principles of Eleventh Amendment sovereign immunity bar Plaintiffs’ claims,
15 so that they cannot show likelihood of success on the merits. The Eleventh
16 Amendment prohibits suit against a state or its instrumentalities for legal or
17 equitable relief, in the absence of consent by the state or an abrogation of that
18 immunity by Congress. Papasan v. Allain, 478 U.S. 265, 276-77 (1986); Pennhurst
19 State Sch. & Hosp. v. Halderman, 465 U.S. 89, 100 (1984). Section 1983 did not
20 abrogate a state’s Eleventh Amendment immunity, Quern v. Jordan, 440 U.S. 332,
21 341 (1979), and the State of California has not waived that immunity regarding |
22 claims brought-under section 1983 in federal court, Atascadero State Hosp. v.
23 Scanlon, 473 U.S. 234, 241 (1985). Here, Plaintiffs seek relief against the State of
24 California itself, as well as its direct instfumentalities—the Governor’s Office of
25 Emergency Services and the Department of General Services—which are immune
26 under the Eleventh Amendment.
27
28
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Even if Plaintiffs had instead named state officials, the “Eleventh Amendment
bars a suit against state officials when the state is the real, substantial party in
interest.” Pennhurst, 465 U.S. at 101 (citation and internal quotation marks
omitted). The “general rule is that relief sought nominally against an officer is in
fact against the sovereign if the decree would operate against the latter.” Id,
(citation omitted). “[A]s when the State itself is named as the defendant, a suit
against state officials that is in fact a suit against a State is barred regardless of
whether it seeks damages or injunctive relief.” Id. at 101-02 (citation omitted).
And here, there is no doubt that Plaintiffs seek relief against the State, which they
named directly and sought relief against. Am. & Updated Notice Ex Parte Appl.
TRO 1 (contending that “the state and federél governments” have inadequately
consulted with local officials and seeking to stop “the state and federal
government” from allegedly “acting under the cover of darkness”).

While the Supreme Court recognized a limited exception to Eleventh
Amendment immunity in Ex parte Young, 209 U.S. 123 (1908), it does not apply
here. The Ex parte Young exception allows “actions for prospective declaratory or
injunctive relief against state officers in their official capacities for their alleged
violations of federal law.” Coal. to Defend Affirmative Action, 674 F.3d 1128,
1134 (9th Cir. 2012). Again, Plaintiffs have named no officials. But regardless, this
exception applies only where “it is plain that such officer must have some
connection with the enforcement of the act, or else it is merely making him a party
as a representative of the State, and thereby attempting to make the State a party.”
Snoeck v. Brussa, 153 F.3d 984, 986 (9th Cir. 1998) (quoting Ex parte Young, 209
U.S. at 157). “This connection must be fairly direct; a generalized duty to enforce
state law or general supervisory power over the persons responsible for enforcing
the challenged provision will not subject an official to suit.” L.4. County Bar Ass’n
v. Eu, 979 F.2d 697, 704 (9th Cir. 1992) (citations omitted). If a state official

“lacks the power” to address the purported violation of federal law, this indicates




Case 8:%026¢-603b8303353E) Shodoacemant 328ddlo2fme @4R4G201 PEus246rdR6ID #:261

O 0 9 N N R W

[\ 2R O T (O R NG T N TR N T N T N5 TR NG T Sy S g UG G GG WY
R N N R WD = O O 0N R WD -

that the plaintiff intends to use that official “as a surrogate for the state, and thereby
to evade the state’s Eleventh Amendment immunity.” L.4. Branch NAACP v. L.A.
Unified Sch. Dist., 714 F.2d 946, 953 (9th Cir. 1983).

Here, Plaintiffs have identified no state official who has authority to remedy
their fears that the Fairview facility may be insufficient to protect the Costa Mesa
community. Because this is a federal quarantine, it is the federal government’s
responsibility to provide security and safety precautions for housing of quarantined
patients at the Fairview facility. See 42 U.S.C. § 264; 42 C.F.R. §§ 70.2, 70.14. Indeed,
the State’s provision of the Fairview property for federal use was conditioned on
the fedéral authorities providing appropriate protective equipment in patient
transportation to and from Fairview, the installation of fencing around the facility,
and the provision of security, all for the protection of the surrounding community.
Decl. Ghaly 79 4, 12. Ifthere were any failure of the federal government to meet
these requirements—which Plaintiffs have not demonstrated and the State does not
anticipate —then any remedy would be against the federal government, not the
State. For these reasons, the State Defendants are entitled to Eleventh Amendment

immunity, and no relief may be granted against them.

II. PLAINTIFFS CANNOT ESTABLISH STANDING

Even if the State Defendants were proper parties, Plaintiffs could not establish
standing, thereby precluding them from obtaining injunctive relief. Townley v.
Miller, 722 F.3d 1128, 1133 (9th Cvir. 2013). Plaintiffs cannot show that: (1) they
suffered an injury in fact, meaning “an invasion of a legally protected interest that is
(a) concrete and particularized, and (b) actual or imminent, not conjectural or
hypothetical”; (2) there is a causal connection between the injury and the
challenged conduct, “such that the injury is fairly traceable to the challenged

action”; and (3) the injury will likely be redressed by a favorable decision. Id.
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Because this action is in a “very preliminary stage,” Plaintiffs “may rely on the
allegations in their Complaint and whatever other evidence they submitted in
support of their TRO motion to meet their burden.” Washington v. Trump, 847 F.3d
1151, 1159 (9th Cir. 2017). Here, Plaintiffs have yet to file a complaint, so
standing must be determined based on the claims in their application for injunctive
relief. And the allegations in their application confirm that Plaintiffs cannot meet
their burden of establishing each or any of these three elements.

The City does not have standing to challenge the actions of the State
Defendants on due process grounds as a matter of law. The Ninth Circuit has
“consistently held that political subdivisions lack standing to challenge state law,”
including the administrative implementation of state law, “on constitutional
grounds in federal court.” City of San Juan Capistrano v. Cal. Pub. Utilities
Comm’n, 937 F.3d 1278, 1280 (9th Cir. 2019). This rule is absolute, and depends
“only on the identity of the parties, not the procedural context in which those claims
are raised.” Id. at 1281.

Even if City of San Juan Capistrano did not bar the City’s claims (it does), the
city still would not be able to establish standing. The gravamen of the City’s
complaint appears to be that the State, rather than it, made the decision to offer
Fairview as a location to house the patients. Pls.” Am. Notice, ECF no. 4, at 1:18-
20. However, this grievance does not constitute a concrete, particularized harm,
traceable to the conduct of the State Defendants and subject to redress by thls court.

The Fa1rv1ew complex belongs to the State, not the City. (Decl of Mark Ghaly

(“Ghaly Decl ”), 9__) Under California’s Emergency Services Act, the State, not
the City, has the absolute statutory authority to determine the proper facility for
housing the patients. See Cal. Gov’t. Code, § 8570, subds. (c), (j) (West 2020)

- (empowering the state to “[s]se and employ any of the property, services, and

resources of the state as necessary” to combat declared emergencies). Notably,

declared emergencies within the scope of the Emergency Services Act include
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“disease.” (Id., § 8558, subd. (b).) In other words, because California law makes
clear that it is within the purview of the State, not the City, to determine the
appropriate location to house the patients, the City does not allege a violation
sufficient to grant it standing to sue the State Defendants.

Plaintiff Foley appears to allege she has standing simply because she is a
resident of Costa Mesa. Pls.” Am. Notice, ECF no. 4, at 7:9-10. She therefore
identifies no harm that distinguishes her from anyone else. Critically, a “plaintiff
raising only a generally available grievance about government—claiming only
harm to his and every citizen's interest in proper application of the Constitution and
laws, and seeking relief that no more directly and tangibly benefits him than it does
the public at large—does not state an Article III case or controversy.” Lujan v.
Defenders of Wildlife, 504 U.S. 555, 573-74 (1992). Because Foley does not assert
a distinct, individualized harm, she does not allege facts sufficient to establish her
standing to challenge Defendants’ actions. ,

Additionally, Plaintiffs do not appear to allege that the State Defendants would
likely have reached any different decision as to the appropriate housing for the
patients based on further consultation with the City before deciding to house the
patients at Fairview. Therefore, Plaintiffs do not allege facts sufficient to establish
that a favorable decision would be “likely” to redress any injury they may have
suffered. Lujan, 504 U.S. at 561. | |

Because Plaintiffs do not have standing, the Court lacks subject-matter
jurisdiction over their claims. See Pershing Park Villas Homeowners Ass’n v.
United Pac. Ins. Co., 219 F.3d 895, 899 (9th Cir. 2000) (stating that standing is a

jurisdictional issue). -\

III. PLAINTIFFS FAIL TO IDENTIFY A PROTECTED LIBERTY OR PROPERTY
INTEREST TO SUPPORT THEIR PROCEDURAL DUE PROCESS CLAIM
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Even if their allegations were sufficient to establish standing, Plaintiffs’
procedural due process claims would fail because they do not identify a liberty or

property interest threatened by the proposed use of the Fairview facility.

As set forth above, Fairview is owned by the State. Ghaly Decl.,{ . The
State has plenary authority over the use of its own property; in the absence of
contrary state law (which is not present here), that property is not subject to local
regulation or control. See, e.g., Del Norte Disposal, Inc. v. Dep’t of Corrs., 26 Cal.
App. 4th 1009, 101213 (1994). Accordingly, Plaintiffs cannot allege any property
interest regarding the Fairview facility itself. Additionally, and notably, “all circuit
courts and the Supreme Court bar due process claims” by political subdivisions
against their states. City of San Juan Capistrano, 937 F.3d at 183 (R. Nelson, J.,
concurring). This rule is at least 97 years old, stemming from the Supreme Court’s
recognition that “[t]he power of the State, unrestrained by the contract clause or the
Fourteenth Amendment, over the rights and property of cities held and used for
‘governmental purposes’ cannot be questioned.” City of Trenton v. New Jersey,
262 U.S. 182, 188 (1923).

In any event, neither Foley nor the City will be able to establish that the
actions of the State Defendants threaten their liberty or property interests. As set
forth above, the State has plenary authority over quarantines under state law.
Specifically, the Office of Emergency Services is “responsible for the state's
emergency and disaster response services for natural, technological, or manmade
disasters and emergencies, including responsibility for activities necessary to
prevent, respond to, recover from, and mitigate the effects of emergencies and
disasters to people and property.” (Cal. Gov’t Code § 8585, subd. (e) (West 2020).)
Emergencies include “duly proclaimed existence of conditions of disaster or of
extreme peril to the safety of persons and property within the state caused by

conditions such as ... disease.” (/d. § 8558, subd. (b).) Plaintiffs cannot identify a
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liberty or property right that supersedes the State’s clear authority to house the
patients at the Fairview facility. To hold otherwise would effectively allow every
political subdivision within the state to forbid the housing of quarantined patients,

crippling the State’s ability to act in the face of a public health emergency.

IV. PLAINTIFF’S SUBSTANTIVE DUE PROCESS CLAIM IS UNLIKELY TO
SUCCEED BECAUSE THE STATE’S DECISION TO PARTNER WITH
FEDERAL AUTHORITIES TO ESTABLISH A SECURE ISOLATION FACILITY
IS SUPPORTED BY AMPLE JUSTIFICATION

“[S]tate action which ‘neither utilizes a suspect classification nor draws
distinctions among individuals that implicate fundamental rights’ will violate
substantive due process only if the action is ‘not rationally related to a legitimate
governmental purpose.”” Matsuda v. City and County of Honolulu, 512 F.3d 1148,
1156 (9th Cir. 2008) (quoting Munoz v. Sullivan, 930 F.2d 1400, 1404 (9th
Cir.1991)). “The burden this places on the plaintiff is ‘extremely high.”” Id.
(quoting Richardson v. City and County of Honolulu, 124 F.3d 1150, 1162 (9th Cir.
1997)). |

Because Plaintiffs have filed no complaint as yet, it is unclear what right they
seek to vindicate in their substantive due process claim. But to qualify as a
“fundamental right” subject to strict scrutiny, the asserted right must be “deeply
rooted in this Nation's history and tradition, and implicit in the concept of ordered
liberty, such that neither liberty nor justice would exist if they were sacrificed.”
Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997) (citations omitted).
Moreover, the party asserting a fundamental right must provide a “‘careful
description’ of the asserted fundamental liberty interest.” Id. at 721.

Plaintiffs provide no such description in relation to the State Defendants,
contending only that without an injunction, “the federal government will have
violated [Plaintiffs’] substantive and procedural due process rights.” Am. &

Updated Notice & Ex Parte Appl. TRO 8:20-22. To the extent that other
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allegations may connect to a substantive due process claim against the state, it
would presumably relate to the Plaintiffs’ dissatisfaction with the level of
communication about the security measures put in place. See id. at 1 (seeking “to
ensure that all necessary steps are taken” and that the state and federal government
stop allegedly “acting under the cover of darkness™). Setting aside the fact that
there has been communication with local officials—even if not to their
satisfaction—this articulation does not implicate the concept of ordered liberty such
that neither liberty nor justice would exist if it were sacrificed; nor does it fit within
the enumeration of fundamental rights already articulated by the courts.! Thus, the
plaintiffs have not asserted a fundamental liberty interest. “Where a fundamental
right is not implicated, as in this case, governmental action need only have a
rational basis to be upheld against a substantive due process attack.” Kim v. United
States, 121 F.3d 1269, 1273-74 (9th Cir. 1997). Thus, plaintiffs’ substantive due
process challenge only requires rational basis review. And plaintiffs appear to have
acknowledged that their challenge only merits rational basis review because the
case that they cited, Patel v. Penman, 103 F.3d 868, 874 (9th Cir. 1996) applied the -
rational basis test.? |

Under the rational basis test, Plaintiffs’ challenge does not even meet the
lower standard of raising serious questions of validity, much less establish a
likelihood of prevailing on the merits. The burden to meet the arbitrary and
irrational standard “is extremely high,” and courts do not require that the challenged
action actually advances its stated purposes, “but instead look to whether ‘the

governmental body could have had no legitimate reason for its decision.’”

! Glucksberg identified fundamental rights as including the rights t6 marry, to
have children, to direct the education and upbringing of one's children, to marital
riélacy,7tz% use contraception, to bodily integrity, and to abortion. Glucksberg, 521
2. at .

2 Patel’s status as good law in this circuit is questionable. Numerous cases
have noted it has been overruled on some grounds. See, e.g., Easter v. CDC, 694 F.
Supp. 2d 1177, 1187 (S.D.Cal. 2010).
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Richardson, 124 F.3d at 1162 (citation omitted). And in the context of executive
actions, the rational basis test only prohibits conduct that “amount[s] to an ‘abuse of
power’ lacking any ‘reasonable justification in the service of a legitimate
governmental objective.”” Lone Star Sec. & Video, Inc. v. City of Los Angeles, 584
F.3d 1232, 1236 (9th Cir. 2009). Plaintiffs cannot meet this standard.

California has elected to centralize control over responses to infectious
diseases in the Department of Public Health. Cal. Health & Safety Code § 10125 et
seq.; Decl. Dr. Mark Ghaly 1-2, §3. California has further provided that when the
Department invokes its power to control and prevent the spread of infectious
disease, local county and city officials are required to carry out the Department’s
orders. See Cal. Gov. Code § 11158 and Cal. Health & Safety Code §§ 120155,
120195, 120220. Deciding to centralize authority to respond to infectious disease is
the very definition of a legitimate governmental purpose.

Furthermore, the specific actions taken by the State Defendants are rationally
related to that goal. As the Declaration of CHHS Secretary Mark Ghaly articulates,
in response to the COVID-19 outbreak in China, CDPH coordinated with their
federal partners on how to respond. Ghaly Decl. ] 3-4. CDPH and other state
agencies issued several rounds of guidance on COVID-19 to both healthcare
facilities and other entities (like schools and child care facilities) that might need to
deal with any outbreak. /d. at § 4.

Beginning on or about February 17, 2020, the repatriation of United States
citizens infected with COVID-19, and the federal government’s subsequent
decision that infected patients could no longer be treated at Travis Air Force Base,
forced California to confront the question of how to accommodate the needs of
California residents who had been infected, while protecting the public. Ghaly
Decl. 7 5-7. Because of the age and fragile state of the infected California
residents, the State Defendants chose not to have its residents sent to Alabama but

instead worked to locate suitable state-owned facilities in which to treat and
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quarantine those residents within California. Id. at § 8. That decision was both
entirely legitimate and amply supported by reasonable justification.

The State Defendants chose to execute that decision by: (1) assessing various
state-owned facilities to determine which was most suitable; (2) partnering with the
federal government, which would transport the affected patients to Fairview, secure
Fairview, and provide isolation for the affected patients; and (3) coordinating the
transfer with certain local officials, including the Orange County Health Officer.
Ghaly Decl. 99 9-13.

The State Defendants’ choice of how to treat California residents infected with
COVID-19 is both legitimate and supported by ample justification. The State
Defendants elected to use Fairview because it determined that allowing CDC to
have Californians who test positive for COVID-19 complete their isolation at
Fairview would be to the benefit of public health. Ghaly Decl. q 14. The State
Defendants used their experience and knowledge in infectious diseases, together
with important conditions placed on use of Fairview from the federal government to
ensure safety and public health, to conclude that the potential risk of transmission to
the community in Costa Mesa from housing COVID-19 patients at Fairview is
negligible as compared to the serious potential public health consequences of
quarantining and treating such patients in hospitals or hotels near Travis, , which
could in fact have cascading impacts that would detrimentally affect public health
in Costa Mesa among othef California communities. Id. And the State Defendants
have backed that decision up with medical evidence. Id. at 9 15-18.].

The rational basis test limits the scope of this Court’s review to identifying the
legitimate governmental interest in treating California residents who have
contracted COVID-19 and noting that the means selected by the State Defendants is
rationally related to that goal. But even if the Court were to go deeper and examine

whether the selection of Fairview and decision to quarantine and treat the COVID-
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1 | 19 patients there was an exercise of reasonable judgment,® the evidence

2 | demonstrates that the State Defendants’ decision was grounded in sound medical

3 | judgment that the State Defendants have the discretion to make.

4 Moreover, to the extent that the plaintiffs are asserting that their rights were

5 | violated because the State Defendants did not contemporaneously reveal their

6 | decision making process, Ninth Circuit case law establishes that any such failure

7 | does not support a due process violation: “[t]he government need not state its

8 | purposes at the time it acts. It is sufficient that the government could have had a

9 | legitimate reason for acting as it did.” Kim, 121 F.3d at 1274.
10 Accordingly, plaintiffs’ substantive due process claim fails entirely. Plaintiffs
11 | cannot establish a likelihood of success on the merits or even a substantial question
12 | of validity.
13
14 1 V. PLAINTIFFS FAIL TO PROVIDE COMPELLING REASONS TO PREVENT THE

HOUSING OF CALIFORNIANS UNDER FEDERAL QUARANTINE AT
15 FAIRVIEW .
16 States must be free to respond to public health crises swiftly and decisively, as
17 | historically they have been throughout the history of our republic. This need for
18 | swift and decisive action cannot accommodate local vetoes over the operations of
19 | state government; even the possibility of a local veto would threaten to paralyze the
20 | public-health response. Here, Plaintiffs cannot meet their heavy burden to justify a
21 | temporary restraining order : if Plaintiffs had otherwise met their burden to show a
22 || likelihood of success on the merits (which they have not), the public interest and the
23 | balance of the equities favor the State.
24
25
26
3 Again, rational basis review does not permit this Court to determine
27 | whether the State Defendants actually advanced their stated purposes, but instead
this Court should only look to whether “the governmental body could have had no

28 | legitimate reason for its decision.” Richardson, 124 F.3d at 1162. .
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The Department of Public Health (Department) is the state agency expressly
authorized under California law to protect California from infectious diseases and
to ensure that individuals who have an infectious disease receive appropriate
medical attention. Decl. Ghaly 1-2, 3. Under California’s Communicable _
Disease Prevention and Control Act, the Department is the state agency expressly
authorized under California law to “establish and maintain places of quarantine or
isolation.” Cal. Health & Safety Code § 120135. Likewise, the Department is the
state agency tasked by statute to “take measures as are necessary to ascertain the
nature of the disease and prevent its spread,” including taking “possession or
control of the body of any living person.” 1d. § 120140.

When the Department acts under its statutory Capacity to control and prevent
the spread of infectious disease, local county and city officials are subservient to
and must carry out the orders of the Department. See Cal. Gov. Code § 11158 and
Cal. Health & Safety Code § 120155. “Each health officer shall enforce all orders,
rules, and regulations concefning quarantine or isolation prescribed or directed by
the department.” Id. § 120195. This includes the Départment’s decision to
establish places of quarantine. “Each health officer, whenever required by the
department, shall establish and maintain places of quarantine or isolation that shall
be subject to the special directions of the department.” Id. § 120200 (emphasis
added); see also id. § 120210, subd. (a). “When quarantine or isolation, either strict
or modified, is established by a health officer, all persons shall obey his or her
rules, orders, and regulations.” Id. § 120220.

This statutory scheme recognizes the need for swift and nimble state authority.
If necessary, local officials could even be required under state law to comply with
the quarantine directives of the Department. To allow the possibility of a local veto
— and to delay the state’s response to this public-health crisis while that potential

local veto is litigated—would fly in the face of the compelling need for a
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centralized state authority to control and manage communicable disease outbreaks
in an expeditious manner for the benefit of all Californians.

Here, there are California residents under federal quarantine who have
completed hospital treatment and may not be returned to Travis Air Force Base for
the remainder of their quarantine. Many are over the age of 65 with chronic health
conditions unrelated to the COVID-19 virus. See Decl. Ghaly 2-3, 9 4-8. But for
the availability of the Fairview facility, overseen by federal authorities, those
California residents face relocation to the Federal Emergency Management Agency
Center for Domestic Preparedness in Anniston, Alabama, and cross-country transfer
to that location would be highly detrimental to their overall health and recovery, as
compared to maintaining isolation at a suitable location in California. Id. at 3 [{8].
The Department properly assessed multiple alternative quarantine sites and
determined that Fairview Developmental Center (Fairview) in Orange County was
the best and most feasible location meeting federal standards, where California
residents who test positive for COVID-19 could complete their federal quarantine,
and where the USHHS Would met certain conditions—including proper security
and preventive measures to protect the Costa Mesa community. Id. at 4, §9 9-12.

The conditions imposed by the Department for the use of Fairview as a
temporary quarantine facility negate Plaintiffs’ speculative fears that the
neighboring community might come into contact with any individuals who may be
housed there. Those conditions include the use of appropriate protective equipment
in patient transportation to and from Fairview, the installation of fencing around the
facility, and the provision of security, all for the protection of the surrounding
community. Id. at 4, § 12. In addition, the location itself provides a protective zone
because Fairview is surrounded on three sides by a golf course. With this buffer
zone, the fencing, and security measures that the federal authorities must implement
and maintain, it is highly unlikely that nearby residents will inadvertently wander

onto the Fairview premises and come in sufficiently close proximity to quarantined




Case 8:%026¢-603b8303353E) Shodoacemant 32@ddlo2fme @4R4GR030PES25 FHRSID #:272

R = T O B S O N S R

[N I O e O B O T N I N T N T N N T S i
= Y e U R S R =~ T NN ) N & S ~O U'C T NG T S

individuals to present even a minimal of risk of contracting the disease. See ECF
17, Centers for Disease Control and Prevention How COVID 19 Spreads [“between
people who are in close contact with one another (within about 6 feet)”].

Critically, California’s public health focus recognizes that a major domestic
outbreak of a highly contagious disease could follow from failure to ensure
effective isolation and observation. Ghaly Decl. paragraph 7. The alternatives to
use of the Fairview site — either (1) subjecting Californians to serious health risk by
transfer to out of state while in vulnerable health or (2) hospitalizing affected
persons, thereby increasing exposure risk to others including hospital employees
and at-risk patients who could transmit the disease further and exponentially
increase the public health risk in the state — are simply not viable from either public
health or humanitarian perspectives. Id. at paragraphs 20, 22. The City’s position
in this litigation is that it should risk its own residents’ health as well as that of all
other Californians because it does not or does not want to understand the significant
public health safeguards in place for use of Fairview and the exponentially higher
safety protection that follows from its use.

Maintaining the temporary restraining order or the imposition of any
preliminary injunction would thwart the Department’s statutory power and
obligation to provide for federal authorities places of quarantine for state residents
and to respond to the current healthcare crisis. It exposes those in quarantine to
severe health risks if the Department is impeded from identifying the most
appropriate place where federal authorities can care for those in quarantine. The
Court should deny the City’s request to constrain the Department’s ability to
quickly and nimbly respond to quarantine needs, for the health and protection of all
Californians. Plaintiffs’ request is based on mere conjecture of risk, and the harm

to California and the Department clearly outweighs the plaintiff’s speculative fear.
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VI. CALIFORNIA’S SPECIFIC LAWS PERMITTING THE PATIENTS TO BE
QUARANTINED DEFEAT PLAINTIFFS’ NUISANCE CLAIMS

Plaintiffs’ recently asserted state nuisance claim against the State Defendants
also fails to support their claim for injunctive relief. Even if Plaintiffs had
otherwise met their burden to produce evidence establishing a likelihood of success
on their nuisance claim (which they have not), as a factual matter that claim would
fail as a matter of law.

Under California law, “[n]othing which is done or maintained under the
express authority of a statute can be deemed a nuisance.” Cal. Civil Code § 3482
(West 2020). This express rule defeats Plaintiffs’ claim that the State Defendants’
actions would constitute a nuisance. Specifically, California’s Communicable
Disease Prevention and Control Act expressly vests the Department of Public
Health with authority to “establish and maintain places of quarantine or isolation.”
Cal. Health & Safety Code § 120135. Under that authority, the Department may
“take measures as are necessary to ascertain the nature of the disease and prevent its
spread,” including taking “possession or control of the body of any living person.”
Id. § 120140. Further, “each health officer, whenever required by the department,
shall establish and maintain places of quarantine or isolation that shall be subject to
the special directions of the department.” Id. § 120200 (emphasis added); see also
id. § 120210(a). Thus, California law expressly vests the State with the power to
order that the patients be housed at Fairview. Because quarantine sites are the
chosen form to abate a public health care crisis caused by communicable diseases,
they cannot be a nuisance, as a matter of law. See Avedon v. State of California,
186 Cal. App. 4th 1336, 1345 (2010) (holding that operation of park by the state
Department of Parks and Recreation, fell squarely within its statutory authority
such that state had statutory immunity from nuisance action by owneré of homes

destroyed by wildfire that began as a bonfire at state park)
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Additionally, the specific provisions of the California’s Communicable
Disease Prevention and Control Act and Emergency Services Act (discussed above)
specifically grant the State Defendants the authority to impose quarantines to
address a public health crisis. “It is a well-established tenet of statutory
construction that a specific statute controls over a general statute.” S.V.'v.
Sherwood Sch. Dist., 254 F.3d 877, 881 (9th Cir. 2001). Accordingly, these
specific statutes expressly granting the State Defendants authority to address a
public health emergency control over the general nuisance statutes Plaintiffs rely on
in support of their request for injunctive relief.

CONCLUSION

Plaintiffs” motion should be denied. Public health authorities must be able to
quickly and rapidly respond to infectious disease outbreaks, both to prevent their
spread and to also care for those who have been infected or potentially exposed to
the infectious disease. Plaintiffs have failed to demonstrate any legal basis for
enjoining the State’s action in coordination with its federal partners to protect the

public health.
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I, Mark Ghaly, declare:

1. I am a resident of the State of California. I am over the age of 18 and
have personal knowledge of all the facts stated herein. If called as a witness, I could
and would testify competently to all the matters set forth below.

2. I am the Secretary of the California Health and Human Services -
Agency (CHHS). I was appointed Secretary of CHHS by Governor Gavin Newsom
in April 2019. I am a Secretary in Governor Newsom’s cabinet. My duties as
Secretary of CHHS include supervising CHHS departments and offices in
administering and overseeing state programs for health care and social services. |
am also a pediatrician by training; and I have earned a Master’s degree in Public
Health.

3. CHHS departments have been instrumental in addressing the outbreak
of the novel coronavirus thought to have originated in Wuhan City within the Hubei
Province of China. The virus is now known as COVID-19. In particular, the
California Department of Public Health’s (CDPH) Center for Infectious Diseases is
responsible for protecting Californians from infectious diseases and ensuring that
individuals who have an infectious disease receive appropriate supportive care and
that the health and well-being of the general public are protected. Since the
COVID-19 outbreak began, CHHS and CDPH have kept in close contact with
federal officials at the U.S. Department of Health and Human Services (USHHS)
and Centers for Disease Control and Prevention (CDC), as well as county public
health officials in California. In particular, CHHS and CDPH have kept in close
contact with federal and county health officials as United States citizens have been
repatriated from China, and the shores of Japan, to California.

4, Since January 29, 2020, the federal government has repatriated over
800 individuals from China and Japan to California because of the COVID-19
outbreak. In response, CHHS, along with CDPH and the Governor’s Office of
Emergency Services (CalOES), establishe(% the Medical and Health Coordination
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Center (MHCC) to coordinate activities among local, state, and federal
governments. The MHCC has hosted regular conference calls with local health
departments and health care providers to ensure they were kept abreast of updated
information as it became available from the federal government. CDPH issued an
All Facilities Letter (AFL) on January 23, 2020 to licensed health care facilities to
provide information on COVID-19 including infection control guidance, criteria for
evaluation of Patients Under Investigation (PUIs), and recommendations for
reporting, specimen collection, and testing. Subsequently, CDPH issued AFLs on
January 31, 2020, February 10, 2020, and February 19, 2020 to ensure all licensed
health care facilities have the appropriate resources and protocols.! Additionally,
the California Emergency Medical Services Authority (EMSA), issued interim
guidance to local emergency services agencies on the status, screening, transport,
and infection control including specific personal protective equipment (PPE)
requirements for handling of patients with COVID-19. Finally, on February 7,
2020, CDPH issued guidance to schools, school districts, universities and colleges;
and on February 11, 2020 to child care facilities.

5. To protect the health of travelers returning to California, and to protect
public health in California communities, CHHS and CDPH have supported federal
operations in the following ways: providing guidance and communication to local
health officials on screening and monitoring of returned travelers from commercial
flights, through the Los Angeles International Airport and San Francisco
International Airport, assisting local health officials in identifying and testing
suspected cases of COVID-19 in returned travelers, and collaborating with local
health officials in jurisdictions where military installations have received
repatriation flights. Additionally, CHHS and CDPH are actively collaborating

across state and local sectors to ensure California’s public health and healthcare

" These AFLs are available at this link:
https://Www.cdph.ca.gov/Programs/CHCQj/LCP/Pages/LNCAFLZO_.aspx
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delivery systems are prepared for additional cases of COVID-19, including a
potential pandemic. These activities include surveillance, laboratory testing,
monitoring for community spread, infection prevention guidance, healthcare facility
readiness, and capacity for airborne isolation of potential cases.

6. On February 17, 2020, the federal government repatriated United
States citizens who had previously been passengers on the Diamond Princess cruise
ship in Yokohama, Japan. Repatriated individuals are quarantined under the federal
government’s authority to quarantine individuals entering the United States from
abroad when there is reason to believe they have been exposed to an infectious
disease. As part of the broader repatriation missions due to this global outbreak,
CDC instituted federal quarantine orders—the first federal quarantine in nearly
sixty years—because of serious public health concerns.

7. Individuals coming from the cruise ship had significant exposure to
other individuals who tested positive for COVID-19. Allowing individuals who
may have been exposed to COVID-19 to return to their communities without any
isolation and observation would be substantially likely to lead to a major domestic
outbreak of a highly contagious disease. Given this public health risk, it is of
paramount importance that state and federal public health officials work together to
ensure that individuals who have been exposed to and test positive for COVID-19
be subject to isolation and observation in an environment suitable for that purpose,
and that otherwise meets state and federal health officials’ operational needs.

8. Some of the United States citizen passengers were returned to Travis
Air Force Base (Travis), in Fairfield, Solano County, California, for quarantine,
testing, and observation. Other passengers were returned to Lackland Air Force
Base in Austin, Texas.

9. On or about February 18, 2020, USHHS informed CHHS that the U.S.
Department of Defense (DoD) would not allow repatriated individuals who have

tested positive or are symptomatic for COVID-19 to remain on military
4
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installations for isolation and supportive care. Based on what is known so far about
COVID-19, it may take up to 30 days for an infected individual to no longer be
contagious to others. This means those who test positive may need to be isolated
from others for approximately a month or until they have two negative tests with
one day apart.

10.  USHHS further informed CHHS that individuals quarantined at Travis
who test positive for COVID-19 and can be discharged from a healthcare facility
because their symptoms do not warrant hospitalization would be relocated to the
Federal Emergency Management Agency Center for Domestic Preparedness in
Anniston, Alabama. Because so many of the repatriated individuals are over age 65
and have multiple chronic health conditions, CHHS was and is concerned about the
health risks of forcing these California residents to relocate from California to
Alabama for the duration of their isolation period. These individuals had already
suffered greatly by being quarantined on a cruise ship for weeks, during a major
outbreak of a novel disease, and then hurriedly repatriated to the United States.
CHHS determined that it would be disruptive to their physical and mental health if
they were transferred to Alabama. Additionally, approximately seventy of the
individuals repatriated to Travis from the Diamond Princess ship are California
residents, and it would be easier for them to travel back to their homes in California
after completing their isolation if they remain in state.

11. To maintain observation and isolation of these individuals while also
mitigating further risks to their health, CHHS began assessing state-owned and
operated facilities within California where individuals who test positive for
COVID-19 could be housed until they are no longer capable of transmitting
COVID-19 to other people.

12, CHHS considered several facilities around the state, including Sonoma
Developmental Center, Army National Guard Camp Roberts, and closed youth

correctional facilities. Any facility selected needed to meet the very strict CDC
5 ,
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sheltering criteria, which includes individual rooms and bathrooms for reach
patient. It also needed to be consistent with other operational constraints, such as
not being a military installation operated by the U.S. Department of Defense.

13.  After deliberation, on February 20, 2020, by means of an email
communication from CHHS Deputy Secretary Marko Mijic to Deputy Assistant
Secretary Jonathan Greene of USHHS, CHHS informed USHHS that it would offer
Fairview Developmental Center (Fairview) in Orange County for the federal
government’s use as a location where California residents who test positive for
COVID-19 but do not require hospitalization could remain in isolation until CDC
determines they may return home, if USHHS met certain conditions. A true and
accurate copy of this email is attached as Exhibit A.

14.  Fairview is a state developmental center where, until recently, the
California Department of Developmental Services (DDS) provided residential and
community-based services and support to individuals with developmental |
disabilities in accordance with the Lanterman Developmental Disabilities Services
Act (Cal. Welf. & Inst. Code §§ 4500 et seq.). DDS has begun shifting away from
providing these types of services and support in institutional settings and towards
providing services in the community. In line Wifh this new approach, Fairview is
closing, with the last patient moving out, after months of preparation and planning,
on Monday, February 24, 2020.

15.  Because the individuals repatriated from the Diamond Princess are
subject to a federal quarantine order, issued pursuant to federal law, the federal
government has ultimate authority over the conditions in which they are housed.
CDC is responsible for enforcing federal quarantine orders.

16.  In addition to requirements imposed and enforced by the federal
government in its quarantine order, CHHS imposed additional conditions on the
federal government’s use of Fairview for isolation and care of Californians testing

positive for COVID-19. Among these concéitions were that USHHS would transfer

DECLARATION OF DR. MARK GHALY (Case No. 8:20-cv-00368-JLS)




Case 8:20a5e00888WHITEITocherineni B28fel 02led/fd/1p5 PapeHormi@s D #:281

qualifying patients to Fairview via air or ground ambulance with appropriate
protective equipment; that, once the patients arrive at Fairview, USHHS would be
responsible for security to protect the surrounding community, all medical care not
requiring hospitalization, any wrap-around services, feeding, cleaning and
sanitation, and case management and logistics for departure; and that any patients
requiring hospitalization would be transported via air or ground ambulance to a
local facility able to care for them in Orange County or surrounding areas.

17.  Consistent with their statutory mandates, CHHS and CDPH value
input from and engagement with their local partners. Prior to CHHS’s offer to
USHHS to allow California residents at Travis who have tested positive for
COVID-19 remain isolated at Fairview, on February 20, 2020, state officials
engaged with local partners to discuss that possibility. In particular, California
Department of Social Services Director Kim Johnson reached out to her coﬁnterpart
at the Orange County Social Services Agency. CDPH Director and State Public
Health Officer Dr. Sonia Angell reached out to the Orange County Health Officer.
And CalOES staff reached out to the Orange County and City of Costa Mesa
Emergency Managers, Orange County Fire Chief, and Orange County Sheriff.

18.  CHHS offered Fairview to USHHS because CHHS determined that
allowing CDC to have Californians who test positive for COVID-19 complete their
isolation at Fairview would be the best means to safeguard public health in
California. Fairview is the only appropriate and suitable state-owned site identified
to date in the state for this purpose.

19.  From our experience so far managing COVID-19 cases, there is no
clinical indication that the health of the community in Costa Mesa would be
jeopardized by housing COVID-19 patients at Fairview. Rather, the potential risk
of transmission to the community in Costa Mesa from housing COVID-19 patients
at Fairview is negligible. Fairview will be empty of other patients as of February

24, 2020. CHHS believes that Fairview me7ets CDC’s stringent sheltering criteria.
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USHHS will transport individuals from Travis to Fairview in a secure way, using
CDC-approved persoﬁal protective equipment, and do so without making stops in
any California community between the points of Travis and Fairview. Furthermore,
Fairview is secure, and patients housed there would be restricted from interacting
with the surrounding community.

20. On thevother hand, not housing COVID-19 patients at Fairview would
pose substantial public health risks. If the U.S. Department of Defense expelled or
did not readmit individuals who had tested positive for COVID-19 from Travis, and
if those individuals were not transported to Fairview or another suitable state-
owned site (which, to date, has not been identified in the state), local authorities in
Solano County and the surrounding counties would be compelled to arrange for
their isolation, and to otherwise prevent further spread of COVID-19. Based on
CHHS’s and CDPH’s conversations with county partners, I believe that some of
these patients would be hospitalized unnecessarily.

21.  Hospitalizing COVID-19 patients who do not need hospitalization
creates unnecessary additional risk of exposure and infection for hospital healthcare
workers and other hospitalized patients. Hospital-based transmission of COVID-19
from individuals who test positive but do not require hospitalization to other
patients who are hospitalized for acute, life-threatening conditions, creates an
avoidable public health risk for California. Hospital isolation rooms need to be used
for those truly needing them; keeping those rooms open and available protects the
community and preserves access. It is vitally important that we maintain access to
critical care during flu season. If we were to hospitalize every patient with COVID-
19, we could run the risk of overcrowding our hospitals, interfering with other
patients who need care, and overusing needed supplies that will contribute further
to shortages. This would be particularly true if all of the California residents who
test positive for COVID-19 were to be hospitalized unnecessarily in the area of

Travis, overwhelming and paralyzing the I};ealthcare delivery system of Solano
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County, and thereby putting the whole community at risk. Supporting and
collaborating with our local partners in containing infectious diseases is a primary
concern for CHHS, and it is critical for us to ensure that they have the tools they
need to address the COVID-19 outbreak appropriately.

22. Based on conversations with federal partners at the CDC, I understand
that the federal government is considering the public health factors related to home
isolation. While sometimes appropriate or necessary, home isolation is not an ideal
solution for all persons testing positive for COVID-19, as some individuals who
may need to be isolated have other vulnerable individuals in the home (such as
small children, pregnant women, or individuals with weakened immune systems) or
live in group facilities with communal spaces (such as retirement communities),
making home isolation a non-viable option for them. Transporting non-hospitalized
individuals at Travis who test positive for COVID-19 to Fairview would help ease
the strain on the healthcare delivéry system around Travis and allow these
individuals to complete their isolation in a setting where it is less likely that
additional transmission will take place.

23.  If'these individuals are not transported to Fairview or another
appropriate facility in the state to fulfill their isolation, communities around the
state could face similar public health concerns as Solano County. Once hospitals
around Travis reach capacity, the two options for fulfilling the remaining isolation
term would be for individuals who test positive to be sent to home isolation or to
hospitals in other counties. To the extent that the individuals need to be hospitalized
in other counties, those counties also would face strains on their healthcare delivery
systems, potentially leading to a shortage of hospital beds around the state.
Moreover, as stated above, hospitalizing COVID-19 patients who do not need
hospitalization carries a risk of additional exposure and infection to hospital
healthcare workers and other hospitalized patients, unnecessarily increasing the risk

of the further spr'ead of the infection. .
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24.  The remaining alternative available to CHHS also presents very
serious risks. If the patients from Travis are not housed at Fairview, and if they are
not subject to local quarantine in hospitals in Solano County and neighboring
counties, the remaining alternative that has been presented to CHHS is that these
patients will be transported to Alabama. Requiring these patients—primarily elderly
Californians who are positive for COVID-19, and who also in many cases suffer

from serious underlying chronic conditions—to travel to Alabama, after having

across the world, could cause serious harm to their physical and mental health. It
would also threaten significant disruption to their recovery.

25. For all these reasons, as a physician, a public health professional, and
Secretary of CHHS, I believe that housing these patients at Fairview is the best way
to safeguard their health and the health of other Californians.

I declare under penalty of perjury under the laws of the United States and the
State of California that the foregoing is true and correct to the best of my
knowledge.

//
//
//
//
//
//
//
//
//
//
//
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Executed on February 23, 2020 in South Pasadena, California.

Hall.

Mark Ghaly, MD,

Secretary

California Health & Humgan Services
Agency
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From: Mijic, Marko@CHHS

To: Ravel, Gabrief (CHHS)

Subject: Fwd: CA Alternative Option

Date: Saturday, February 22, 2020 9:36:37 AM
See below.

-Marko

Begin forwarded message:

From: "Mijic, Marko@CHHS" <Marko.Mijic@chhs.ca.gov>

Date: February 21, 2020 at 6:36:00 AM PST

To: "Greene, Jonathan (OS/ASPR/EMMO)" <Jonathan.Greene@hhs.gov>
Subject: CA Alternative Option

Jonathan,

Per our conversation, below is a alternative. In summary, we would propose to move
those individuals who are California residents, and who test positive, to Fairview
Developmental Center in Orange County to complete the remainder of their federal
quarantine order. This way these individuals don’t have to be transported all the way to
Alabama. Details below.

Fairview Developmental Center is located at 2501 Harbor Bivd, Costa Mesa, CA 92626. |
can have folks meet your logistics point of contact there this morning or later today.

Best,
Marko

Protocol for Symptomatic Persons

While at Travis Air Force Base, under a federal quarantine order, HHS medical staff will
evaluate and provide medical care. If an individual presents with Novel Coronavirus
symptoms the following protocol would be implemented.

<|--[if lsupportLists]-->e <l--[endif]-->Individual would be transported by local
ambulance provider to a nearby health care facility where they would be evaluated
and tested for Novel Coronavirus.

<I--[if IsupportLists]-->e  <I--[endif]-->If test is positive, the person would be provided
supportive care. They would not return to Travis Air Force Base, instead they would
be transferred either to Fairview Developmental Center (California residents) or
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Alabama (non-California residents).

<|--[if IsupportLists]-->e <l--[endif]-->If test is negative, the person would be
discharged and sent back via ambulance to Travis Air Force Base to finish out the
remainder of their quarantine order.

Sheltering for Confirmed Positive Persons

Those individuals who test positive, once they have been provided supportive care and
are able to be discharged:

<l--[if IsupportLists]-->e <l--[endif]-->Federal HHS would transport any individual
tested positive, who is a California resident, and once provided supportive care and
stabilized, to Fairview Developmental Center via air ambulance. '

<I--[if IsupportLists]-->e  <I--[endif]-->Non-California residents would be transferred
by federal HHS to Alabama.

Fairview Developmental Center Operational Logistics

<I--[if IsupportLists]-->e  <l--[endif]-->Planning assumption that we would expect 30
-50 individuals. '

<l--[if IsupportLists]-->e <l--[endif]-->Need support from Federal HHS on the
following:

<I--[if IsupportLists]-->e  <!--[endif]-->Security and potential fencing

<I--[if IsupportLists]-->e  <l--[endif]-->Onsite medical care including primary
care, mental health, and supportive care

<!--[if IsupportLists]-->e <l--[endif]-->Wrap-around Services

<l--[if IsupportLists]-->e <l--[endif]-->Feeding

<l--[if IsupportLists]-->e  <l--[endif]-->Cleaning and sanitation

<I--[if IsupportLists]-->e <l--[endif]-->Case management and logistics for
departure

<I--[if IsupportLists]-->e <l--[endif]-->Individuals who would require hospitalization
would be transported via ambulance to a local health care facility in Orange
County.
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I, Eric Lamoureux, declare:

1. [ 'am a resident of the State of California. I am over the age of 18 and
have personal knowledge of all the facts stated herein. If called as a witness, I could
and would testify competently to all the matters set forth below.

2. ['am the Acting Deputy Director of Response Operations for the
California Governor’s Office of Emergency Services (Cal OES). I have been
serving in this capacity since November 2017. My duties as Acting Deputy Director
of Response Operations include overseeing the State Warning Center, State
Operations Center, Cal OES Law Enforcement and Fire and Rescue Branches, Cal
OES Regional Operations, and overall Response Operations, which includes
coordinating with federal, state, and local partners in advance of and response to
emergencies throughout California, and tasking state agencies for the same.

3. Cal OES operates under the authority of the California Emergency
Services Act (Government Code section 8550, et seq.). Pursuant to the Emergency
Services Act, Cal OES is responsible for the state's emergency and disaster
response services for natural, technological, or manmade disasters and emergencies,
including responsibility for activities necessary to prevent, respond to, recover
from, and mitigate the effects of emergencies and disasters to people and property.

4. Additionally, Cal OES serves in a coordination role with respect to the
functi;)ns of other state agencies and departments as they relate to an emergency,
both in advance of and subsequent to that emergency.

5. In my role as Acting Deputy Director of Response Operations, I
oversee these coordination and response activities.

6. With respect to the novel coronavirus that emerged as a global health
risk in early 2020, COVID-19, Cal OES serves in a support role td 'the California
Health and Human Services Agency (CHHS) in its response to contain COVID-19
statewide. This has included assisting CHHS in managing operational demands

associated with the federally-imposed quarantine of individuals who have arrived in
-2
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California through the federal government’s two ports of entry for travelers from
China, as well as those individuals who have arrived through the federal
government’s repatriation efforts.

7. Cal OES has coordinated the mobilization of state resources to support
CHHS’ efforts to manage the impacts of quarantined populations spread across
California at Federal military bases. This includes Cal OES facilitating a multi-
agency coordination effort to identify state-owned facilities that could augment
federal efforts to quarantine both symptomatic and asymptomatic populations. To
accomplish this, Cal OES tasked the Department of General Services (DGS) to
conduct property inventory surveys; tasked the California National Guard (CNG) to
identify CNG facilities for potential use (which included Camp Roberts); led
assessment teams of Cal OES logisticians and California Department of Social
Services staff in assessing state facilities to determine if the facilities would satisfy
the clinical requirements for quarantine; and most recently tasked DGS to conduct
cleaning services at the Fairview Developmental Center site, while the State
awaited the federal government’s final decision regarding whether the Fairview
facility would be utilized to house travelers requiring quarantine. Cal OES has
tasked DGS to establish transportation contracts to safely move travelers from
federal points of entry to quarantine sites statewide. Cal OES has delivered
thousands of N95 masks from State stockpiles to local government agencies that
have been supporting federal quarantine efforts.

8. Cal OES also coordinated between its Law Enforcement Branch and
the United States Marshall Service to ensure for proper security at relevant sites,
including state facilities that have been considered as potential quarantine sites.

9. Cal OES’ efforts have been taking place ever since the first
repatriation flight of United States Citizens arrived in California in late January
2020. That coordination effort initially included working with San Bernardino

County to standup a congregate quarantine site at Ontario Airport, which the Center
3
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1| for Disease Control determined would not meet the clinical requirements for

2 | quarantine.

3 10.  In addition to tasking or coordinating with other California state

4 | agencies to support CHHS operations, Cal OES has provided a critical information

5 | and coordination link to local emergency managers in counties where the federal

6 | government was quarantining at military installations, including Riverside, San

7 | Diego, and Solano counties, and with local emergency managers and public safety
8 | officials in counties where travelers from China were arriving (i.e. Los Angeles for
9 | Los Angeles International Airport and San Mateo and San Francisco for San

10 | Francisco International Airport).

11 11.  With regard to the use of State facilities, Cal OES has facilitated

12 | communications prior to any operations taking place with local government

13 | officials in the jurisdiction where those facilities were identified. This included

14 | communications with San Luis Obispo County and Monterey County when Camp

15 | Roberts was being considered as a potential quarantine site; with Los Angeles, San

16 | Mateo, and San Francisco counties, where travelers were arriving through Los

17 | Angeles and San Francisco international airports; and most recently with Orange

18 | County and the City of Costa Mesa, after the Fairview facility had been identified

19 | as a potentially viable quarantine location, but prior to the federal government

20 | making a full assessment to determine if it would appropriately support the

21 | operational demands associated with the federal government’s potential use of the

22 | site to maintain a federally-imposed quarantine.

23 12.  On Thursday night, February 20, 2020, I held a conference call with

24 | emergency managers from both Orange County and the City of Costa Mesa

25 | regarding the potential use of the Fairview facility

26 | //
27 | 1/
28 | //
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I declare under penalty of perjury under the laws of the United States and the
State of California that the foregoing is true and correct to the best of my

knowledge.

Executed on February 23, 2020, in Placerville, California.

s

EﬁclAmoureux -

Deputy Director of Response Operations (Acting)
CA Govemor’s Office of Emergency Services
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I, Daniel C. Kim, declare:

1. I am a resident of the State of California. [ am over the age of 18 and
have personal knowledge of all the facts stated herein. If called as a witness, I could
and would testify competently to all the matters set forth below.,

2. I am the Director of the California Department of General Services
(DGS). I have been serving in this capacity since June 2015, As Director, I serve
as the state's business operations manager, and my duties include overseeing all
divisions and offices within DGS, including the Real Estate Services Division,
Procurement Division, Facilities Management Division, Division of the State
Architect Office of Administrative Hearings, Interagency Support Division, and
Administrative Division.

3. Among the several functions under DGS's authority, DGS provides a
wide array of real estate services to state agencies, including management of all
state-owned and leased facilities. DGS maintains an inventory of these properties
and leases in the Statewide Property Inventory.

4. Pursuant to its authority under the California Emergency Act, the
California Governor's Office of Emergency Services (CAL OES) tasked DGS to
perform certain activities with respect to the Novell Coronavirus that emerged as a
global health risk in 2020, COVID (2019). CAL OES tasked DGS to conduct
property inventory surveys to identify underutilized state properties for potential
use us quarantine locations. DGS identified the Fairview Developmental Center as
a potential site as a quarantine location.

I
I
I
I
/
I/
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1 5. In addition, on February 21, 2020, DGS received a task from CAL
| 2 | OES to clean two residence halls at the Center in the event they would need to be
3 | occupied. This cleaning included minor maintenance and repairs and was largely
4 | completed on February 22, 2020.
5 [ declare under penalty of perjury under the laws of the United States and the
6 | State of California that the foregoing is true and correct to the best of my
7 | knowledge.
8 Executed on February 23, 2020, in $g Wyt JZ , California.
9
10 ; \>
1 P
12 2
13 Daniel C. Kim
Director of the California-Bepartment of General
14 Services
15
16
17
1R
19
20
21
22
23
24
25
26
27
28
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COVID-19 Preparedness

April 13, 2020 update:

Please see today's update on CDCR and CCHCS COVID-19 preparedness and response.

o As of April 13, 2020, there are 55 incarcerated persons who have tested positive for COVID-19. See the CDCR and
CCHCS Patient Testing Tracker (https://www.cdcr.ca.gov/covid19/population-status-tracking/) for the latest testing
and case information for the incarcerated population.

o There are currently 78 CDCR/CCHCS employees who have tested positive for COVID-19. See the CDCR/CCHCS
COVID-19 Employee Status webpage (https://www.cdcr.ca.gov/covid19/cdcr-cchcs-covid-19-status/) for a
breakdown by location.

o Since March 25, CDCR has reduced its state prison population by 6,758 inmates, allowing for more space and
flexibility in housing inmates statewide. The reduction was achieved through CDCR'’s expedited release plan
(https://www.cdcr.ca.gov/news/2020/03/31/cdcr-announces-plan-to-further-protect-staff-and-inmates-from-the-
spread-of-covid-19-in-state-prisons/) and the suspension of intake of incarcerated persons from county jails through
a March 24 Executive Order (https://www.gov.ca.gov/2020/03/24/governor-newsom-issues-executive-order-on-state-
prisons-and-juvenile-facilities-in-response-to-the-covid-19-outbreak/). CDCR has also transferred approximately 500
inmates from dorm settings into vacant spaces to allow for greater physical distancing. Transfers were completed
with personal protective equipment provided to both staff and the incarcerated population where physical distancing
could not be achieved.

o CDCR and CCHCS have provided information to health care staff about Governor Newsom’s Non-Congregate
Sheltering for California Health Care Workers Program (https://www.gov.ca.gov/2020/04/09/governor-newsom-
announces-new-program-to-provide-front-line-health-care-workers-with-hotel-rooms/), which assists health care
workers with hotel accommodations to allow for self-isolation or quarantine to help keep workers’ families safe. The
program will prioritize health care workers who come in contact with or are suspected of having direct contact with
COVID-19 patients, or who test positive for COVID-19 but do not require hospitalization. Health care workers who
believe they are eligible based on self-certification questions outlined in this memo (https://www.cdcr.ca.gov/covid19
/wp-content/uploads/sites/197/2020/04/R_Healthcare-Worker-Hotel-Program-Memo-4-11-2020-004.pdf) should
contact the CalTravelStore.

(para espariol, haga clic aqui (https://www.cdcr.ca.gov/covid19/preparacion-covid-19/). Las
traducciones al espafiol se proporcionan dentro de las 24 horas de una actualizacion)

Executives and staff at CDCR and CCHCS are working closely with infectious disease control
experts to minimize the impact of COVID-19 on our operations. To ensure we are ready to
immediately respond to any COVID-19 related incident, CDCR and CCHCS activated the
Department Operations Center (DOC) in order to be fully prepared to respond to any
departmental impacts resulting from COVID-19.

CDCR and CCHCS are dedicated to the safety of everyone who lives in, works in, and visits
our state prisons. We have longstanding outbreak management plans in place to address
communicable disease outbreaks such as influenza, measles, mumps, norovirus, and
varicella, as well as preparedness procedures to address a variety of medical emergencies
and natural disasters.

Public safety is a top priority for CDCR, as is the health of our community. The department
has been diligent in implementing proactive efforts to ensure health and safety, including
recent actions to limit the risks and spread of COVID-19. Examples include limiting all non-
essential or emergency transportations between CDCR facilities; screening all who enter the
prisons; and suspending visits by the public. As a further protective measure, Governor
Newsom issued an executive order (https://www.gov.ca.gov/2020/03/24/governor-newsom-
issues-executive-order-on-state-prisons-and-juvenile-facilities-in-response-to-the-covid-19-
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