
IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
NICHOLAS FRAZIER, et al.                                            PLAINTIFFS 
  
 v.  CASE NO. 4:20-CV-00434-KGB-JJV 
 
WENDY KELLEY, et al.     DEFENDANTS 

 
 

DEFENDANTS’ RESPONSE IN OPPOSITION  
TO PLAINTIFFS’ EMERGENCY MOTIONS FOR  

TEMPORARY RESTRAINING ORDER  
AND PRELIMINARY INJUNCTION 

 
 

INTRODUCTION 

Plaintiffs are murderers, rapists, armed robbers, arsonists, and repeat violent offenders.  

Each has a history of assaulting fellow inmates and staff.  Many have a history of absconding 

from supervised release.  And all are security risks.  Yet under the guise of challenging the 

Arkansas Division of Correction’s response to the COVID-19 pandemic, they ask this Court to 

order their release or impose requirements that will put their fellow inmates, prison staff, and 

society at great risk.  This Court should reject their requests. 

ADC’s response to the COVID-19 pandemic has been immediate, proactive, 

comprehensive, and exceeds recommendations by the Arkansas Department of Health and the 

Centers for Disease Control.  As a result of ADC’s diligent efforts, none of the Plaintiffs has 

complained of COVID-19 symptoms and none has requested or needed medical attention.  

Indeed, had Plaintiffs—as required by the Prison Litigation Reform Act—exhausted their 

available administrative remedies before rushing to the courthouse to file this lawsuit, they 

would have discovered that ADC has already implemented nearly all of the remedial measures 
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that Plaintiffs request.  Therefore, their claims fail for procedural, legal, and evidentiary reasons, 

and this Court should reject all their various requests for preliminary relief. 

FACTUAL BACKGROUND 

A. ADC’s immediate and comprehensive response to COVID-19. 
 
1. ADC quickly coordinates with multiple agencies to prepare for 

COVID-19. 

As soon as it became apparent that COVID-19 might spread to Arkansas, the ADC began 

preparing to respond.1  (Payne Decl. [Ex. 1] ¶ 3).  This preparation involved working closely 

with other state and federal agencies, in addition to national correctional organizations, to 

formulate and direct ADC’s preparation and response to COVID-19.  (Payne Decl. ¶ 5).  For 

instance, ADC officials worked closely with the Arkansas Department of Health, Arkansas 

Department of Emergency Management, the ADC’s contracted medical provider, Wellpath, 

LLC, the National Institute of Corrections, the American Correction Association, the 

Correctional Leaders Association, and others.  (Payne Decl. ¶ 6). 

ADC officials communicated regularly with Arkansas Department of Health officials, 

often multiple times per day.  (Payne Decl. ¶ 7).  This joint effort is ongoing, and ADC is 

continually adjusting to take advantage of new information and strategies developed by the CDC 

and others.  (Payne Decl. ¶ 9).  These efforts have helped ADC develop strategies for preventing 

the virus from entering ADC facilities and responding to potential outbreaks.  (Payne Decl. ¶ 10).  

ADC worked with these entities both in terms of the formulation and implementation of ADC 

procedures and protocols generally, as well as specific involvement in working with ADC staff, 

                                                           
1 Certain aspects of ADC’s preparation for, and response to, COVID-19 are included in 

ADC’s Emergency Preparedness Manual. That manual is confidential and not subject to public 
disclosure. See Ark. Code Ann. § 12-27-137. This brief describes many of the ways ADC 
responded to the threat posed by COVID-19, but security concerns prohibit identification and 
explanation of every approach.  (Payne Decl. ¶ 4). 
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including unit wardens, with respect to that response.  (Payne Decl. ¶ 11).  At all times, ADC has 

worked diligently to combat the spread of COVID-19 and to ensure the health and safety of the 

inmates housed within ADC units, as well as the health and safety of staff and officials.  (Payne 

Decl. ¶ 12). 

2. COVID-19 reaches Arkansas: ADC immediately responds. 

On Wednesday, March 11, 2020, Arkansas Governor Asa Hutchinson announced the first 

presumptive case of COVID-19 in Arkansas.  (Payne Decl. ¶ 13).  That same day, the Arkansas 

Department of Corrections, the cabinet department of which ADC is one part, began 

immediately taking proactive steps in response to the virus. (Payne Decl. ¶ 14; Mar. 11, 2020 

Memo [Ex. 2]).  At that time, ADC reminded and encouraged inmates and staff to regularly wash 

their hands, practice respiratory etiquette, such as covering coughs and sneezes, avoid 

handshakes, and continue regular surface cleaning.  (Payne Decl. ¶ 15; Mar. 11, 2020 Memo).  

ADC also encouraged employees to stay home when ill.  (Payne Decl. ¶ 16; Mar. 11, 2020 

Memo).  

ADC continued to diligently investigate what steps it could take to further protect 

inmates and staff at its units across the state.  (Payne Decl. ¶ 19).  On March 16, 2020, after 

discussion with the Arkansas Department of Health and Wellpath, LLC, ADC suspended inmate 

visitation in an effort to prevent the spread of COVID-19.  (Payne Decl. ¶ 20; Mar. 16, 2020 

Press Release [Ex. 3]).  That suspension applied to all prisons and community correction centers, 

and it applied to regular and special visits.  (Payne Decl. ¶ 21; Mar. 16, 2020 Press Release).  

Recognizing that suspending in-person visitation could negatively affect inmates’ well-being, 

ADC extended video visitation hours and reduced the price of phone calls, e-mails, and video 

visitation in order to keep family ties as strong as possible, and ADC promptly notified inmates 

of these changes.  (Payne Decl. ¶ 22; Mar. 16, 2020 Press Release; Mar. 19, 2020 Visitation 
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Poster [Ex. 4]).  The Division of Community Correction—another agency within the Department 

of Corrections that is responsible for more than 60,000 offenders on parole and supervised 

probation and operates six licensed residential treatment centers—took similar steps, including 

waiving supervision fees, suspending face-to-face office visits, expanding the use of mobile 

applications to supervise offenders, and finding alternative means for individuals to participate in 

discretionary groups, such as Alcoholic Anonymous or substance abuse groups.  (Payne Decl. 

¶ 23). 

ADC also worked to reduce the number of people entering correctional facilities across 

the state.  (Payne Decl. ¶ 24). To that end, ADC restricted visitation so that only badged 

volunteers, as opposed to occasional volunteers, were allowed to enter facilities. (Payne Decl. 

¶ 24; Mar. 16, 2020 Press Release). Later, ADC took even further steps to reduce the number of 

people entering facilities and stopped badged volunteers from entering its facilities to reduce 

potential exposure.  (Payne Decl. ¶ 25).  Inmates housed in ADC units were also no longer 

allowed to go on meritorious or emergency furloughs, except those inmates participating in a 

work-release program.  (Payne Decl. ¶ 26; Mar. 16, 2020 Press Release; Mar. 19, 2020 Furlough 

Memo [Ex. 5]).  Later, when a presumptively positive employee was tested at a work release site, 

that site was locked down and inmates were not sent out to work in the community until cleared 

in consultation with the Arkansas Department of Health.  (Payne Decl. ¶ 27). 

Importantly, ADC changed its practice relating to incoming inmates as well.  (Payne 

Decl. ¶ 28).  All new inmates into ADC’s prisons are housed together for a period of 14 days 

following intake.  (Payne Decl. ¶ 28).  Similarly, all new offenders sent into community 

correction centers are housed together for a period of 14 days.  (Payne Decl. ¶ 28).  By doing so, 

ADC sought to prevent COVID-19 from entering into an ADC or community corrections 
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facility.  (Payne Decl. ¶ 28).  Relatedly, county jails housing inmates destined for an ADC unit 

are working with ADC to confirm incoming inmates do not exhibit symptoms of the virus.  

(Payne Decl. ¶ 28).  

Likewise, ADC continued to ensure staff and visitors were not bringing the virus within 

ADC facilities.  (Payne Decl. ¶ 29).  At the direction of the Arkansas Department of Health, 

ADC began restricting access to correctional facilities for anyone that had: (1) traveled 

internationally within the previous 14 days to countries with sustained transmission of COVID-

19; (2) contact with anyone who had a confirmed diagnosis of, or was under investigation for, 

COVID-19; or (3) exhibited symptoms of a respiratory infection, including cough, shortness of 

breath, or a fever.  (Payne Decl. ¶ 31; Mar. 20, 2020 Poster).  ADC also began screening the 

temperature of all staff before they enter the facility prior to the start of their shifts, and 

employees who have a temperature of higher than 100.4 degrees Fahrenheit are sent home and 

advised to seek care from their doctor if they have other symptoms.  (Payne Decl. ¶ 32; Mar. 20, 

2020 Poster).   

Wellpath, ADC’s medical provider, also worked with inmates to reduce the potential 

spread of the virus through ADC facilities.  (Payne Decl. ¶ 33).  On March 23, 2020, to 

encourage inmates to seek medical attention if they experienced symptoms of COVID-19, ADC 

immediately suspended the medical copays inmates would normally have paid for a health 

services visit.  (Payne Decl. ¶ 34).  This means that any inmate who believes he or she is 

experiencing symptoms of COVID-19 may seek immediate treatment from Wellpath, for free.  

(Payne Decl. ¶ 34).  On March 27, 2020, Wellpath sent a memorandum to ADC inmates and 

Arkansas Community Correction residents informing them that non-urgent on- and off-site 

medical appointments could be rescheduled to limit the risk of spreading the virus.  (Payne Decl. 
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¶ 33; Mar. 27, 2020 Wellpath Memo [Ex. 8]).  Inmates were also informed that urgent 

consultations and emergencies would be treated as usual.  (Payne Decl. ¶ 33; Mar. 27, 2020 

Wellpath Memo). 

3. ADC continues preventative measures based on CDC & 
Arkansas Department of Health guidance. 

On Monday, March 23, 2020, following the extensive efforts explained above, CDC 

issued guidance specifically directed to correctional institutions.  (Payne Decl. ¶ 35; CDC 

Guidance for Corr. Facilities [Ex. 9]).  On Friday, March 27, 2020, the Arkansas Department of 

Health issued its own recommendations, entitled “COVID-19: Guidance for State Correctional 

Facilities and Local Detention Facilities.”  (Payne Decl. ¶ 36; ADH Mar. 27, 2020, Guidance 

[Ex. 10]; Garner Decl. [Ex. 11] ¶ 6).  The Arkansas Department of Health’s guidance 

synthesized many of the CDC’s recommendations and issued particularized guidance for 

correctional facilities within the state.  (Payne Decl. ¶ 37).  As detailed above, ADC had already 

implemented many of these recommendations, but it promptly implemented new procedures to 

follow the Department of Health’s guidance.  (Payne Decl. ¶ 37). 

a. Enhanced cleaning, personal hygiene, and best practices. 

ADC ordered enhanced cleaning and disinfection of its units.  (Payne Decl. ¶ 52).  See 

also Garner Decl. ¶ 11 (observing the facility was clean and inmate porters were responsible for 

continuously cleaning the facility).  For example, barracks-style housing for general population 

inmates are cleaned continuously throughout the day by inmate porters housed in those barracks.  

(Payne Decl. ¶ 52).  This includes cleaning the residential area, showers, bathrooms, and 

recreational areas in the barracks.  (Payne Decl. ¶ 52).  Other inmate porters clean hallways 

throughout the unit, the chow hall, gym, and other areas accessed by inmates.  (Payne Decl. 

¶ 52).  Porters have been instructed to pay particular attention to high-touch surfaces throughout 
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the units, and their cleaning efforts are monitored by security staff.  (Payne Decl. ¶ 53).  The 

porters use Razor Chemical Company’s Citrus Breeze III, which is a hospital-grade fungicide, 

disinfectant, deodorizer, and virucidal product. (Payne Decl. ¶ 54).  See 

https://www.acicatalog.com/store/product_detail/437 (last accessed April 29, 2020).  Inmates in 

restrictive housing are provided the same cleaning products twice per week in order to clean their 

cells.  (Payne Decl. ¶ 55).  Inmates in general housing are not, because providing inmates with 

unfettered access to chemicals, including bleach, poses a security threat to other inmates and 

staff.  (Payne Decl. ¶ 56). 

Likewise, inmates are provided ample supplies to ensure they can maintain their personal 

hygiene.  (Payne Decl. ¶ 57).  All inmates are provided soap free of charge and have constant 

access to warm water to ensure they can wash their hands as often as they would like in 

accordance with CDC and Arkansas Department of Health guidance.  (Payne Decl. ¶ 57).  

Because soap and water are available to all inmates at ADC units, hand sanitizer is not necessary.  

(Payne Decl. ¶ 58).  Neither CDC nor Arkansas Department of Health guidelines mandate or 

require the ADC to provide hand sanitizer to inmates.  (Payne Decl. ¶ 58).  Indeed, CDC’s 

correctional institution guidance specifically acknowledges that alcohol-based hand sanitizer 

may not be provided in prisons for security restrictions, because it is flammable, intoxicating, 

and potentially poisonous.  (Payne Decl. ¶ 58).  Alcohol-based hand sanitizer, moreover, is only 

needed if, unlike in ADC units, soap and water are unavailable.   (Payne Decl. ¶ 58; CDC 

Guidance at *2, 7).  ADC has, however, provided non-alcohol-based hand sanitizer stations for 

all general population inmates in different areas of the units, except for the inmates at the 

Cummins Unit because most of those inmates do not leave their barracks, for use once the 

inmates leave their barracks.  (Payne Decl. ¶ 59). 
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Inmates in general population housing have access to showers throughout the day and are 

free to shower as often as they deem fit.  (Payne Decl. ¶ 60).  Inmates in restrictive housing are 

able to shower multiple times per week.  (Payne Decl. ¶ 60).  Inmates also have access to toilet 

paper they can use as face tissue and to clean their personal belongings.  (Payne Decl. ¶ 61).  In 

addition, inmates are provided a free hand towel and bath towel that are laundered multiple times 

per week, and inmates receive clean hand and bath towels when their soiled towels are taken to 

be laundered.  (Payne Decl. ¶ 62). 

ADC also communicated with staff and inmates about COVID-19 and best practices to 

reduce the risk of infection. For example, the Arkansas Department of Health’s guidance 

recommends ADC communicate with staff, offenders, volunteers, and visitors about COVID-19 

and educate them about how to prevent contracting and spreading the virus.  (Payne Decl. ¶ 38; 

ADH Mar. 27, 2020, Guidance, at *1).  By March 11, 2020, ADC had already taken steps to 

inform inmates, staff, and visitors about COVID-19 and the topics discussed in the Arkansas 

Department of Health’s guidance.  (Payne Decl. ¶ 38; Mar. 11, 2020 Memo).  ADC also posted 

signage throughout its facilities, in both English and Spanish, informing inmates and staff to 

wash their hands often with soap and water, for at least 20 seconds, wear face masks as much as 

possible, avoid touching their eyes, nose, or mouth without cleaning their hands first, clean their 

personal belongings, to keep as much distance between each other as possible.  (Payne Decl. 

¶¶ 29, 39-40; Mar. 20, 2020 Poster [Ex. 6]; Public Health Notice Poster [Ex. 7]; Protect Yourself 

Poster [Ex. 12]; Clean Hands Poster [Ex. 13]; Cover Your Cough Poster [Ex. 14]; Wash Hands 

English [Ex. 15]; Wash Hands Spanish [Ex. 16]; Wellpath Informational Posters [Ex. 17]).  See 

also Garner Decl. ¶ 10 (observing signage and other information posted in Cummins Unit during 
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site visit).  Inmates were also informed to report any symptoms to ADC staff or medical 

personnel as soon as possible.  (Payne Decl. ¶ 41).    

b. Manufacturing and distribution of PPE. 

ADC worked diligently to manufacture and distribute personal protective equipment 

(“PPE”) to inmates and staff. In addition to educating inmates and staff, the Arkansas 

Department of Health recommended the use of PPE for inmates and staff to the extent possible.  

(Payne Decl. ¶ 42; ADH Mar. 27, 2020, Guidance, at *1).  In response, ADC rapidly began a 

massive operation to manufacture and distribute 80,000 cloth masks for inmates and staff.  

(Payne Decl. ¶ 43).  The masks are made by Arkansas Correctional Industries in the garment 

factory outside an adjacent ADC unit.  (Payne Decl. ¶ 43).  To date, over 42,000 masks and 250 

face shields have been created and distributed to units, facilities, and offices across the state.  

(Payne Decl. ¶ 44).  ADC also received a distribution of PPE, including masks, face shields, 

gloves, and other items, from the Arkansas Department of Emergency Management, and 

purchased PPE from the open market.  (Payne Decl. ¶ 45). 

As recommended by the Arkansas Department of Health, every inmate housed in general 

population has already received one mask, and ADC is continuing production to ensure each 

inmate also has a second mask.  (Payne Decl. ¶ 46).  See also Garner Decl. ¶ 13 (observing 

inmates and staff wearing cloth masks during site visit of Cummins Unit).  ADC staff also wear 

masks and gloves as precautionary measures throughout the units, including when interacting 

with inmates in restrictive housing.  (Payne Decl. ¶ 49).  Inmates and staff have been educated on 

best practices for wearing their masks and instructed to wear them as often as possible.  (Payne 

Decl. ¶ 50).  See also Garner Decl. ¶ 9 (discussing morning broadcast at Cummins Unit 

informing inmates of best practices regarding COVID-19). Only inmates in restrictive housing 
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have not received masks.  (Payne Decl. ¶ 48).  As CDC has explained, masks reduce the risk of 

the wearer’s spreading the virus; they are not designed to prevent the wearer from contracting 

the virus.  (Payne Decl. ¶ 47; CDC Cloth Mask Rec. [Ex. 18]).  Because inmates in restrictive 

housing have extremely limited exposure to staff or other inmates, masks are unnecessary to 

safeguard against spread from those inmates.  (Payne Decl. ¶ 48).  If an inmate wishes to report 

that a staff member is not complying with health a safety procedures, they can anonymously 

submit a request for interview form making such a complaint.  (Payne Decl. ¶ 51).     

c. ADC’s efforts to detect the virus. 

ADC implemented new procedures for detecting the presence of COVID-19 in its 

facilities.  (Payne Decl. ¶ 63).  As an initial matter, every inmate in general population of each 

unit, except the inmates who have already tested positive at Cummins Unit and do not leave the 

barracks, has their temperature checked with a no-contact infrared laser thermometer each time 

they leave the barracks and move to the chow hall.  (Payne Decl. ¶ 63).  Any inmates who 

register a temperature in excess of CDC and Arkansas Department of Health guidelines then has 

a follow-up temperature screening using an under-the-tongue thermometer with a protective 

sheath to prevent transmission.  (Payne Decl. ¶ 64).  Inmates in restrictive housing have their 

temperatures checked when they exhibit symptoms.  (Payne Decl. ¶ 64).  Inmates who register a 

temperature indicating potential infection are taken to medical services.  (Payne Decl. ¶ 65).  In 

addition, all inmates who experience symptoms of COVID-19 are encouraged to submit a health 

services request to meet with Wellpath.  (Payne Decl. ¶ 66).  Beginning as early as March 23, 

2020, all medical copays were waived to encourage inmates to seek medical care and report any 

symptoms they experience.  (Payne Decl. ¶ 67).   
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Likewise, staff have been educated on the symptoms of COVID-19 and instructed to be 

on the lookout for symptoms in inmates and staff and to take inmates exhibiting symptoms to the 

infirmary or some other area to be seen by medical staff.  (Payne Decl. ¶ 68).  As recommended 

by the Arkansas Department of Health, once an inmate exhibits symptoms, the inmate is isolated 

and treated by medical staff.  (Payne Decl. ¶ 69).  If medical staff determine the inmate is 

presenting COVID-19 symptoms, the inmate is tested for other respiratory ailments and, if 

necessary, the virus.  (Payne Decl. ¶ 69). As also recommended by the Arkansas Department of 

Health, inmates remain isolated until the various, necessary test results are returned.  (Payne 

Decl. ¶ 70).  Wellpath has taken steps to reduce exposure as well by placing plastic, translucent 

barriers in the medical department to allow medical staff to see inmates while minimizing risk of 

spreading the virus.  (Payne Decl. ¶ 71).  

d. Social distancing and other efforts. 

ADC worked to encourage social distancing to the extent feasible with ADC facilities, 

consistent with Arkansas Department of Health guidance.  The Arkansas Department of Health 

also recommends implementing strategies for social distancing, to the extent possible in the 

facilities.  (Payne Decl. ¶ 72; ADH Mar. 27, 2020, Guidance, at *1).  ADC has implemented 

several procedures to encourage social distancing. (Payne Decl. ¶ 72).  ADC took steps to reduce 

inmates from gathering together in groups, including suspending congregational religious 

services, staggering meal times to reduce the number of inmates in the chow halls, requiring 

inmates to spread out while eating meals, and reducing the number of inmates going to areas 

such as the commissary, recreation, medical pill call, and other areas at any one time.  (Payne 

Decl. ¶ 73).  Inmates in restrictive housing who are assigned to one-man cells already do stay at 

least six feet away from other inmates and staff.  (Payne Decl. ¶ 74).   
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Security and space constraints, however, make it difficult to ensure all inmates remain six 

feet apart.  (Payne Decl. ¶ 75; Garner Decl. ¶ 14) (explaining “socially distancing” of six-feet at 

all times is not feasible in a correctional facility).  For example, ADC housing units are not large 

enough so that every inmate’s bed can be moved six-feet away from another.  (Payne Decl. ¶ 75).  

Inmate beds are organized in compliance with American Correctional Association standards, 

including in regards to bed space within square foot parameters.  (Payne Decl. ¶ 75).  

Temporarily moving inmates to non-secure housing areas would create significant security risks 

and put staff and other inmates in danger.  (Payne Decl. ¶ 75).  In light of the physical 

characteristics of ADC units, as well as security and staffing needs, a court order requiring 

additional social distancing measures would both risk the safety and security of the facilities and 

constitute an undue burden on the operations of ADC’s prison system.  (Payne Decl. ¶ 76).  ADC 

staff continue to develop additional ways to facilitate social distancing within the units, 

including, as explained further below, working to release certain inmates to create additional 

space in the units.  (Payne Decl. ¶ 77). 

ADC has taken many other precautions recommended by the Arkansas Department of 

Health as ADC continues to respond to the virus and work to protect inmates and staff.  (Payne 

Decl. ¶ 78).  As recommended by the Arkansas Department of Health, ADC has coordinated 

with local law enforcement and followed the procedures set out by court officials for hearings 

and other inmate appearances.  (Payne Decl. ¶ 79).  And, even before Arkansas Department of 

Health guidance, ADC amended its visitation policy to severely restrict the number of 

individuals entering and leaving the facility.  (Payne Decl. ¶ 80).  ADC also temporarily 

modified congregational religious services to avoid inmates interacting with individuals from 

other housing areas.  (Payne Decl. ¶ 81).  Non-urgent medical services were also postponed.  
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(Payne Decl. ¶ 82; Mar. 27, 2020 Wellpath Memo).  ADC also modified its inmate-transfer 

procedures to reduce inmate movement between units.  (Payne Decl. ¶ 83).  ADC also changed 

other procedures, such as staggering meal times in the chow hall to reduce the number of inmates 

in the room at once, encouraging inmates to spread out from each other as much as possible, 

limiting non-essential travel for ADC personnel, and many other procedures as recommended by 

the Department of Health.  (Payne Decl. ¶ 84; ADH Mar. 27, 2020, Guidance). 

4. ADC has implemented additional procedures at the 
Cummins Unit. 

As recommended by the Arkansas Department of Health, ADC prepared a plan for how 

to respond in the event the virus reached a unit.  (Payne Decl. ¶ 85).  Importantly, as of April 30, 

2020, COVID-19 has only been detected in inmates in one unit within ADC: the Cummins Unit.  

(Payne Decl. ¶ 85).  On April 12, 2020, the first inmate tested positive for COVID-19.  (Payne 

Decl. ¶ 86).  Once ADC discovered COVID-19 had made it into the Cummins Unit, ADC 

implemented a host of new procedures directly aimed at reducing the spread of the virus as much 

as possible.  (Payne Decl. ¶ 87).  First, after an initial round of tests confirmed the virus had 

spread outside the first positive inmate’s housing area, ADC tested nearly every inmate in the 

Cummins Unit and a total of nearly 1,700 inmates were tested.  (Payne Decl. ¶ 92).  In fact, to 

ensure results on inmate tests as quickly as possible, ADC officials drove overnight to Memphis, 

Tennessee, to deliver cases full of inmate samples for testing.  (Payne Decl. ¶ 93).  ADC has also 

conducted widespread testing of its staff.  (Payne Decl. ¶ 94).  In total, over 400 employees have 

been tested for COVID-19 in two testing drives.  (Payne Decl. ¶ 94).  Wellpath has also planned 

a third clinic to test any remaining staff who were not tested during the two previous clinics.  

(Payne Decl. ¶ 95).  
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Based on the test results, ADC restructured housing arrangements in compliance with 

Arkansas Department of Health guidance.  (Payne Decl. ¶ 95).  The Arkansas Department of 

Health recommends that inmates who have tested positive be housed with other positive inmates.  

(Payne Decl. ¶ 95; ADH Mar. 27, 2020, Guidance, at *3).  The Cummins Unit has complied with 

that recommendation and created three housing groups and three discrete groups of security staff 

to monitor them.  (Payne Decl. ¶ 95).  First, all inmates who have tested positive for COVID-19 

have been removed from the prison population and only housed with other positives.  (Payne 

Decl. ¶ 96).  The security staff assigned to this housing group do not work in any other areas of 

the unit.  (Payne Decl. ¶ 96).  Second, all inmates who have tested negative are separated from 

the prison population and housed with other negatives.  (Payne Decl. ¶ 97).  The security staff 

assigned to that group also work only in those areas of the unit.  (Payne Decl. ¶ 97).  Third, all 

inmates who are currently indeterminate, including inmates whose test results have not been 

returned, are housed only with other indeterminate inmates and, again, the security staff assigned 

to these areas only work in those locations.  (Payne Decl. ¶ 98).  As a result, in the last two days, 

there have been no new positive test results at the Cummins Unit.  See Governor Hutchinson 

Provides COVID-19 Update (04.30.20), https://youtu.be/M6dby_zfIOY, Governor Hutchinson 

Provides COVID-19 Update (04.29.20), https://youtu.be/4lPEnGpf_88. 

Further, all barracks are on “lockdown” and inmates may only leave the barracks to 

receive medical attention or after they have tested negative and they are being used for the 

assistance of daily operations.  (Payne Decl. ¶ 89).  Negative inmates who leave the barracks for 

work have their temperatures checked each time they leave the barracks and, if they exhibit 

symptoms of COVID-19, are isolated and tested again.  (Payne Decl. ¶ 90).  Meals are brought to 

the inmates in their barracks to reduce inmate movement throughout the unit.  (Payne Decl. 
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¶ 91).  Lastly, all inmates at the Cummins Unit have been informed of their test results, given 

guidance on seeking additional medical treatment if needed, and further educated on best 

practices to avoid transmission. (Payne Decl. ¶ 99; Test Results Notification [Ex. 42]). 

The Cummins Unit has also worked to balance the normal medical needs of the inmate 

population with the new needs posed by COVID-19.  (Payne Decl. ¶ 100).  More particularly, 

ADC has created a field hospital at the Cummins Unit to treat positive-tested inmates who need 

medical care.  (Payne Decl. ¶ 100).  Other inmates with non-COVID ailments who require 

medical attention are treated, and oftentimes housed, in the Unit’s infirmary.  (Payne Decl. 

¶ 101).  This process ensures inmates who need medical attention for COVID-related illnesses 

receive medical treatment without risking potential exposure to other inmates requiring non-

COVID-related medical attention.  (Payne Decl. ¶ 101).  

5. ADC receives additional guidance and continues the fight 
against COVID-19. 

The Arkansas Department of Health has issued additional guidance for correctional 

facilities.  (Payne Decl. ¶ 102).  For instance, on April 13, 2020, the Arkansas Department of 

Health issued “ADH Guidance for Reducing Spread of COVID-19 in Correctional Facilities.” 

(Payne Decl. ¶ 102; ADH Apr. 13, 2020, Guidance [Ex. 19]).  Two days later, the Arkansas 

Department of Health released a slightly modified version of their new guidance.  (Payne Decl. 

¶ 102; ADH Apr. 15, 2020, Guidance [Ex. 20]).  These documents make many of the 

recommendations previously suggested in prior Arkansas Department of Health guidance, and 

ADC continues to comply with these recommendations as best as possible.  (Payne Decl. ¶ 102).  
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The Arkansas Department of Corrections, including the Board of Corrections, have 

continued efforts to protect inmates while balancing the risk of other societal harms.2  (Payne 

Decl. ¶ 103).  On Friday, April 24, 2020, the Board of Corrections voted unanimously to invoke 

the expanded Emergency Powers Act and certify a list of 1,244 inmates to be eligible for release, 

pending the Parole Board’s decision.  (Payne Decl. ¶ 104).  In so doing, the Board of Corrections 

suspended its normal requirement that inmates must spend at least six months in prison before 

being considered for release, in addition to relaxing offense restrictions, as authorized by 

Governor Hutchinson’s executive orders regarding the public health emergency.  (Payne Decl. 

¶ 105).  All inmates under consideration have been convicted of non-sexual and non-violent 

crimes, and their release is determined by the Parole Board.  (Payne Decl. ¶ 106).  All such 

inmates will receive a COVID-19 symptoms screening before they are released, all symptomatic 

inmates will be tested for the virus, and no inmates who are known or presumed to be positive 

for the virus will be released into the community until they are medically cleared.  (Payne Decl. 

¶ 107).  Any such inmates will have their parole delayed until the inmate is no longer contagious.  

(Payne Decl. ¶ 108).  As an additional precautionary measure, the Department of Corrections 

enhanced its offender management information system to flag COVID-positive offenders.  

(Payne Decl. ¶ 108).  

B. The Plaintiffs. 
 
1. Nicholas Frazier 

                                                           
2 Plaintiffs claimed ADC enacted emergency release of inmates in early March 2020 in 

response to the COVID-19 pandemic.  That is inaccurate.  ADC frequently invokes the 
emergency release provision, around every 90 days, to release inmates to relieve the backlog of 
inmates headed to the ADC that are currently housed in jails around the state.  (Payne Decl. 
¶ 109). 
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Plaintiff Nicholas Frazier is serving a 10-year prison sentence for commercial burglary, 

manufacture, delivery, and possession of controlled substances, criminal mischief, possession of 

drug paraphernalia, and theft of property.  (Frazier Sentencing Orders [Ex. 21]); see also 12CR-

15-188 (Cleburne County Circuit Court, Sept. 3, 2015); 12CR-10-158 (Cleburne County Circuit 

Court, Nov. 15, 2010); 12CR-10-16 (Cleburne County Circuit Court, Feb. 18, 2010); 12CR-17-

140 (Cleburne County Circuit Court, Aug. 22, 2017).  Frazier routinely violated the conditions of 

his parole, committed new crimes, and returned to prison.  Frazier is housed in the Varner Super 

Maximum Security Unit, ADC’s most secure housing facility for inmates who have shown they 

cannot be safely housed in other units.  (Frazier Decl. [DE 3-8], ¶ 1). 

Frazier’s lawlessness has continued during his incarceration.  Frazier has been found 

guilty of approximately 16 disciplinary violations, including assaulting other inmates, aggravated 

battery, trafficking and trading, possession and manufacture of contraband, and threats to inflict 

injury.  (Frazier Disc. Summary and Rpts. [Ex. 22]).  Frazier is also regularly disciplined for his 

participation in white nationalist organizations which incite violence and attack other inmates.  

(Frazier Disc. Summary and Rpts.).  Due to his disruptive behavior, Frazier has spent much of 

his most recent incarceration in restrictive housing and punitive isolation.  

Frazier is 36 years old and purports to suffer from seizures, asthma, and hepatitis C.  

(Frazier Decl. [DE 3-8], ¶ 3).  Frazier is not currently on any asthma medication, and the 

condition is well controlled.  (Gordon Decl. [Ex. 23] ¶ 14).  Frazier has not submitted a health 

services request complaining of COVID-19 symptoms.  (Gordon Decl. ¶ 15).   

2. Robert Stiggers 

 Plaintiff Robert Stiggers is serving a 40-year sentence for first-degree murder and a 20-

year sentence for battery, which are set to run consecutively.  Stiggers’s convictions and 

sentences stem from a 2003 shooting in Little Rock.  Stiggers encountered his victims at a liquor 
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store and asked the two victims for a ride.  Once in their car, he brandished a firearm.  He told 

them to “say goodnight” and “say your prayers” because Stiggers was going to kill them, despite 

being friends with one of the victims for years.  Stiggers then shot both victims.  The first was 

shot behind the right ear and immediately lost consciousness, but survived the shooting.  The 

second died.  See generally Stiggers v. State, 433 S.W.3d 252, 254-55 (Ark. 2014).  Stiggers is 

currently housed in the Cummins Unit.  (Stiggers Decl. [DE 3-7], ¶ 1). 

 Stiggers’s life of violence has continued during his incarceration.  Stiggers has been 

found guilty of nearly 40 disciplinary violations, many of which include assaults on other 

inmates and staff.  (Stiggers Disc. Summary and Rpts. [Ex. 36]).  For example, last September, 

Stiggers attacked another inmate, beating him with a fluorescent light bulb until both inmates 

were covered in blood.  (Stiggers Disc. Summary and Rpts.).  Earlier that same month, Stiggers 

attempted to stab another inmate with a homemade weapon, although Stiggers was able to 

destroy the weapon before correctional officers could take it from him.  (Stiggers Disc. Summary 

and Rpts.).  In addition, Stiggers has also been found guilty of throwing urine and feces at 

correctional staff.  (Stiggers Disc. Summary and Rpts.).  Stiggers also has an extensive history of 

possessing drugs, refusing orders, and destroying state property.  (Stiggers Disc. Summary and 

Rpts.).   

Stiggers is 35 years old and purports to suffer from asthma.  (Stiggers Decl. [DE 3-7], 

¶¶ 2-3). Stiggers has not submitted a health services request complaining of COVID-19 

symptoms.  (Gordon Decl. ¶ 37). 

3. Jonathan Neeley 

Plaintiff Jonathan Neeley is serving a 10-year prison sentence for multiple counts of 

sexual assault.  (Neeley Sentencing Order [Ex. 30).  Neeley is currently housed in the Ouachita 

River Correctional Unit.  (Neeley Decl. [DE 3-11], ¶ 1).  Neeley was a youth minister at the 
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Mineral Springs Church of Christ when he had an illegal sexual relationship with two underage 

girls in his congregation.  The first victim met Neeley when he became her youth minister at her 

church, and she looked up to him and his wife.  Texts and other conversations between the two 

eventually led to them having sexual intercourse and other sexual contact numerous times 

between January and May 2009.  Shockingly, she stated that on one occasion, Neeley pulled out 

a Bible and made her place her hand on it and swear that she would continue to have sexual 

intercourse with him after she was married.  See 

https://www.swarkansasnews.com/2015/09/former-youth-minister-pleads-guilty-to-sexual-

assault-4-more-charges-pending-in-pope-county/ (last accessed April 29, 2020). 

Neeley is 36 years old and alleges he was diagnosed with rectal cancer in January 2020.  

(Neeley Decl. [DE 3-11], ¶¶ 2-3).  In his complaint, Neeley implies he has not received 

necessary treatment for his colorectal cancer.  (DE 1 at 12-13 ¶ 33).  Neeley, however, received 

surgery for his condition in January, saw an oncologist last month, and visited another doctor, 

who ordered additional treatment.  (Gordon Decl. ¶ 34).  Neeley is currently scheduled to receive 

radiation treatment at an outside provider later this year, but radiation may compromise Neeley’s 

immune system.  (Gordon Decl. ¶ 35).  Neely has not submitted a health services request 

complaining of COVID-19 symptoms. (Gordon Decl. ¶ 36). 

4. Alvin Hampton 

Plaintiff Alvin Hampton is serving a five-year prison sentence for battery, terroristic 

threatening, and fleeing and resisting arrest.  (Hampton Sentencing Order [Ex. 24]).  Hampton is 

currently housed in the Ouachita River Correctional Unit.  (Hampton Decl. [DE 3-10], ¶ 1).  On 

May 5, 2017, Hampton was released on parole after serving his sentence for a theft by receiving 

conviction.  On November 2, 2017, Hampton absconded from his parole.  A few weeks later, 

officers of the El Dorado Police Department were summoned to the office of the Salvation 
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Army, where an intoxicated Hampton assaulted the director of the office.  When officers 

attempted to contact Hampton, he began running away.  Officers ordered Hampton to stop, but 

he refused and kept running away.  (Hampton Crim. Info. & Affidavit [Ex. 25]). 

When a female officer caught up with Hampton, he struck her on the right side of her 

fact.  Officers then attempted to handcuff Hampton, but he again refused.  Only with assistance 

of multiple officers and after using a Taser was Hampton placed into custody and into the rear of 

a patrol car.  On his way to booking, Hampton told the officers transporting him that he would 

spend the rest of his life tracking officers and their families down and killing them.  He told one 

officer that once released—as he asks this Court to do—he would put a bullet in her head.  

(Hampton Crim. Info. & Affidavit). 

Hampton is 42 years old and purports to suffer from seizures, Bell’s palsy, and bipolar 

disorder.  (Hampton Decl. [DE 3-10], ¶¶ 2-3).  Hampton has not been diagnosed with bipolar 

disorder, and he has not been prescribed medication for that disorder.  (Gordon Decl. ¶ 31).  

Hampton has not submitted a request for health services complaining of COVID-19 symptoms.  

(Gordon Decl. ¶ 32). 

5. Marvin Kent 

Plaintiff Marvin Kent is a habitual offender serving an 18-year prison sentence for first 

degree battery, endangering the welfare of a minor, and serving the remainder of a prior 

conviction because he violated the terms of his probation.  (Kent Sentencing Order [Ex. 26]). 

Kent is also housed in the Varner Super Maximum Security Unit.  (Kent Decl. [DE 3-6], ¶ 1). 

Kent’s institutional history reveals approximately 70 disciplinary violations, many of 

which involve acts of violence against inmates and staff.  (Kent Disc. Summary and Rpts. [Ex. 

27]; Kent ADC Webpage [Ex. 28]).  For instance, last year, Kent was found covered in blood 

after officers noticed another inmate holding a state-issued blanket to block the view of ADC 
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staff.  When officers investigated, Kent admitted attacking another inmate with a laundry bag he 

had filled with batteries.  (Kent Disc. Summary and Rpts.).  In February 2019, Kent received 

several major disciplinary infractions when he masturbated in front of female correctional 

officers.  (Kent Disc. Summary and Rpts.).  Kent has also been disciplined multiple times for 

possessing drugs and other contraband.  (Kent Disc. Summary and Rpts.).  Due to his disruptive 

behavior, Kent has spent much of his most recent incarceration in restrictive housing and 

punitive isolation. 

Kent is 39 years old and purports to suffer from heart failure, hypertension, and high 

cholesterol.  (Kent Decl. [DE 3-6], ¶ 3).  Kent has not submitted a health services request 

complaining of COVID-19 symptoms.  (Gordon Decl. ¶ 16).  Kent has, however, submitted 

several health services requests in March and April 2020.  (Gordon Decl. ¶ 17).  For instance, on 

March 30, 2020, Kent complained of a skin rash and was given medication.  (Gordon Decl. 

¶ 18).  Similarly, on April 17, 2020, Kent complained of a stomach ache but denied any pain 

when he met with health care professionals.  (Gordon Decl. ¶ 19).  Tellingly, Kent submitted 

other health services requests on April 2, 2020, and April 21, 2020, but he refused to be escorted 

by correctional staff for those health care visits.  (Gordon Decl. ¶ 20). 

6. Michael Kouri 

Plaintiff Michael Kouri, who is also known as Michael Mercouri, is serving a 10-year 

prison sentence for aggravated robbery.  In April 2013, Kouri assaulted his former supervisor, 

threatened him with a gun, demanded money, and tried to kidnap him.  Kouri was eventually 

arrested and convicted at trial.  See generally Mercouri v. State, 2016 Ark. 37, 480 S.W.3d 864.  

While incarcerated, Kouri has received disciplinary violations for failure to obey orders and 

possession of drugs.  (Kouri Disc. Summary [Ex. 29]). Kouri is currently housed at the Ouachita 

River Correctional Unit.  (Kouri Decl. [DE 3-3], ¶ 1). 
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Kouri is 40 years old and purports to suffer from heart disease, hypertension, and extreme 

obesity.  Kouri also alleges he has an artificial heart valve, takes blood thinners, and has been 

diagnosed with “pink eye.”  (Kouri Decl. [DE 3-3], ¶ 3; DE 1 at 7 ¶ 15).  Kouri visited the Unit 

Infirmary on March 20, 2020, complaining of a cough, headache, and eye irritation.  (Gordon 

Decl. ¶ 6).  Kouri was examined by medical staff who determined Kouri had eye irritation, but he 

was not diagnosed with “pink eye.”  (Gordon Decl. ¶ 7).  Kouri has not submitted any infirmary 

requests describing symptoms of COVID-19 since his March 20 visit.  (Gordon Decl. ¶ 8).  

Although Kouri claims he suffers from shortness of breath and has difficulty walking more than 

20 feet, he recently submitted a health services request asking for his bottom-tier housing 

assignment to be removed so he can move to a housing unit on a different floor, which would 

require him to travel up flights of stairs.  (Gordon Decl. ¶ 9). 

7. Alfred Nickson 

 Plaintiff Alfred Nickson is serving a 25-year prison sentence for murder.  (Nickson 

Sentencing Order [Ex. 31]).  Nickson is currently housed in the Cummins Unit.  (Nickson Decl. 

[DE 3-9], ¶ 1).  In 2013, Nickson stabbed and strangled 73-year old Freddie Cole inside Mr. 

Cole’s apartment in Hot Springs.  Nickson also struck Mr. Cole in the head with a dumbbell.  

Mr. Cole, however, was not the first person Nickson has murdered.  In 1987, Nickson was 

convicted of murder in Chicago, and ordered to serve a 30-year sentence after the victim in that 

case had also been strangled and his home set on fire.  See https://www.kark.com/news/local-

news/hot-springs-man-admits-to-neighbors-2013-murder/541904923/ (last accessed April 

29, 2020).  

 Nickson’s institutional history further highlights his lifetime of violence and inability to 

follow rules.  As recently as April 8, 2020, Nickson was found guilty of possessing 

methamphetamine and synthetic marijuana hidden in his clothes.  (Nickson Disc. Summary and 
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Rpts. [Ex. 32]).  Nickson has also received numerous disciplinary violations for violence against 

other inmates.  For instance, in 2018, Nickson assaulted another inmate and was also found with 

contraband when he was detained.  (Nickson Disc. Summary and Rpts.).  Similarly, on March 3, 

2017, Nickson received a disciplinary violation for fighting with another inmate.  (Nickson Disc. 

Summary and Rpts.).  Nickson also has multiple disciplinary violations related to his refusal to 

obey staff and follow orders.  (Nickson Disc. Summary and Rpts.). 

 Nickson is 61 years old and purports to suffer from diabetes, rheumatoid arthritis, 

osteoarthritis, and hypertension. (Nickson Decl. [DE 3-9], ¶¶ 2-3).  Nickson alleges in his 

complaint that “[f]or the past two weeks, he has experienced COVID-19 symptoms, including 

shortness of breath, fatigue, coughing, and repeated vomiting.”  (DE 1 at 11 ¶ 26). Nickson, 

however, has not submitted a health services request complaining of any of those symptoms.  

(Gordon Decl. ¶ 26).   

8. Harold “Scott” Otwell 

 Plaintiff Harold Otwell is serving a 15-year sentence for conspiracy to commit arson and 

jury tampering.  (Otwell Sentencing Orders [Ex. 33]).  Otwell is currently housed in the Ouachita 

River Correctional Unit.  (Otwell Decl. [DE 3-5], ¶ 1).  In June 2018, Otwell attempted to set fire 

to an Arkansas Game and Fish Commission agent’s vehicle.  Prior to trial, a potential juror told 

prosecutors in Otwell’s case that she had been contacted by a woman who told the juror that the 

juror could benefit if Otwell was found not guilty.  Otwell subsequently pled guilty to conspiracy 

to commit arson and jury tampering.  See 

https://www.eldoradonews.com/news/2019/may/02/man-sentenced-prison-attempted-truck-

arson-jury-ta/ (last accessed April 29, 2020).  

 Otwell is 49 years old and purports to suffer from obesity, pre-diabetes, and 

osteoarthritis.  (Otwell Decl. [DE 3-5], ¶ 3).  Neither ADC nor Wellpath have records suggesting 
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Otwell has been diagnosed with pre-diabetes, and he has not been prescribed diabetes 

medication.  (Gordon Decl. ¶ 22).  In addition, Otwell does not participate in physical therapy for 

any injury.  (Gordon Decl. ¶ 23).  Otwell has not submitted a health services request complaining 

of COVID-19 symptoms.  (Gordon Decl. ¶ 24). 

9. Trinidad Serrato 

 Plaintiff Trinidad Serrato has been in and out of ADC prisons for decades.  His most 

recent convictions include a 2017 conviction for felon in possession of a firearm, for which he 

was convicted as a habitual offender.  (Serrato Sentencing Orders and Judgments [Ex. 34]).  

Serrato’s other convictions are legion, including multiple convictions in 2010 for theft and 

breaking and entering across multiple counties in central Arkansas, fraudulent use of a credit 

card, and possession of controlled substances.  (Serrato Sentencing Orders and Judgments).  

Serrato typically returns to prison on parole violations not long after he has been released from 

incarceration.  Serrato is currently housed in the Ouachita River Correctional Unit.  (Serrato 

Decl. [DE 3-4], ¶ 1). 

 Like his convictions, Serrato has a long list of disciplinary infractions while incarcerated.  

For instance, Serrato has a history of violence while incarcerated, including receiving 

disciplinary violations for assault and battery against other inmates.  (Serrato Disc. Summary 

[Ex. 35]).  He has been found guilty of introducing and possessing contraband, including drugs, 

on several occasions while incarcerated.  (Serrato Disc. Summary).   

Serrato is 34 years old, claims to suffer from asthma, and alleges to be a “carrier” for 

tuberculosis, although he does not claim to suffer from it.  (Serrato Decl. [DE 3-4], ¶ 3).  Serrato 

has not been diagnosed with asthma.  (Gordon Decl. ¶ 10).  He tested positive for having 

previously contracted tuberculosis in 2006, and he has not actively suffered from the disorder at 
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any time during his incarceration.  (Gordon Decl. ¶ 11).  Serrato has not submitted a health 

services request complaining of COVID-19 symptoms.  (Gordon Decl. ¶ 13).  

10. Victor Williams 

 Plaintiff Victor Williams is serving a five-year sentence for manslaughter.  See 18CR-11-

980 (Crittenden County Circuit Court, Aug. 31, 2011).  Williams is currently housed at the 

Ouachita River Correctional Unit.  (Williams Decl. [DE 3-12], ¶ 1).  Williams’s incarceration 

stems from a 2004 double homicide in Crittenden County, Arkansas.  On December 4, 2004, 68-

year-old Elisha Maxwell and 34-year-old Deanna Valarde were both found shot to death inside a 

home in Sunset, Arkansas.  Both victims had been shot in the head.  After they were shot, the 

house was set on fire.  Seven years later, Williams, who had a domestic relationship with one of 

the victims, was arrested and pled guilty.  See 

https://www.wmcactionnews5.com/story/15353766/man-charged-in-2004-double-homicide-in-

crittenden-county/ (last accessed April 23, 2020).  Williams was also convicted of theft by 

receiving in 2016 and commercial burglary in 1998.  

Williams is 56 years old and claims to suffer from a collapsed lung, hypertension, bruised 

tissue around his heart, and is in remission from lymphoma.  (Williams Decl. [DE 3-12], ¶¶ 2-3).  

There is no evidence that Williams has a collapsed lung.  (Gordon Decl. ¶ 27).  Williams has not 

been diagnosed with hypertension, and ADC’s medical provider has no records suggesting 

Williams has bruised tissue around his heart.  (Gordon Decl. ¶ 28).  In addition, Williams is not 

being treated for lymphoma.  (Gordon Decl. ¶ 29).  Williams has not submitted a health services 

request complaining of COVID-19 symptoms.  (Gordon Decl. ¶ 30). 

C. ADC’s inmate grievance procedure & Plaintiffs’ non-exhaustion. 

At all times relevant to this lawsuit, ADC had a policy relating to grievances filed by 

inmates housed in its facilities.  (Grigsby Decl. [Ex. 37] ¶ 4).  This policy is designed to provide 
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a timely administrative resolution of inmate complaints, problems, and other issues.  (Grigsby 

Decl. ¶ 4).  The version of the policy in effect since December 2, 2019, is Administrative 

Directive 2019-34 (“AD 19-34”).  (Grigsby Decl. ¶¶ 4-5).  AD 19-34 applies to both medical and 

non-medical grievances, and the exhaustion process is similar for both types of grievances. 

(Buterbaugh Decl. [Ex. 38] ¶ 3).  

AD 19-34 provides detailed procedures for how inmates must grieve their problems and 

complaints with ADC.  (Grigsby Decl. ¶ 6).  In fact, AD 19-34 provides a step-by-step guide for 

inmates, including what actions to take if certain situations arise and instructions on how to 

complete the grievance documents.  (Grigsby Decl. ¶ 6).  The policy also explains the steps 

inmates must take in order to fully exhaust their grievance. (Grigsby Decl. ¶ 6).  AD 19-34 

explains that “an inmate must fully exhaust the grievance procedure as a prerequisite to pursuing 

any legal action related to the subject matter of the grievance.”  (Grigsby Decl. ¶ 7).  Likewise, 

AD 19-34 informs inmates that “exhaustion of an issue is a prerequisite to filing a lawsuit related 

to that issue in accordance with the Prison Litigation Reform Act of 1995.”  (Grigsby Decl. ¶ 7). 

AD 19-34 contains a multi-step process to file and exhaust a grievance, which includes 

both an informal resolution stage and a formal resolution stage.  (Grigsby Decl. ¶ 8).   Step One 

of the policy is the first deadline an inmate must meet in order to properly grieve, and therefore 

properly exhaust, a grievance with ADC.  (Grigsby Decl. ¶ 10).  If an inmate does not submit a 

Step One grievance within 15 days after the occurrence of the incident, then the grievance is 

untimely and can be rejected by ADC. (Grigsby Decl. ¶ 10).  An inmate initiates Step One by 

submitting his Unit Level Grievance Form to the designated problem solver on duty.  (Grigsby 

Decl. ¶ 12).  The problem solver has three business days to respond to the inmate.  (Grigsby 

Decl. ¶ 12).   
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If the grievance cannot be resolved by the problem solver, the inmate has three business 

days after receiving a response from the problem solver to initiate Step Two.  (Grigsby Decl. 

¶ 12).  Alternatively, if the problem solver fails to contact the inmate regarding his grievance 

within three business days, the inmate may proceed to Step Two directly. (Grigsby Decl. ¶ 13).  

In that instance, a formal Step Two grievance must be filed no later than six business days after 

the inmate submitted the original Unit Level Grievance Form. (Grigsby Decl. ¶ 13).  As a result, 

the maximum timeframe for an inmate to file a Step Two Formal Grievance Resolution is six 

business days.  (Grigsby Decl. ¶ 13). 

ADC’s inmate grievance policy also accounts for emergencies and is designed to ensure 

that ADC staff act quickly to resolve emergencies.  The policy defines an “emergency” as “a 

problem that, if not immediately addressed, subjects the inmate to a substantial risk of personal 

injury or other serious and irreparable harm such as, physical abuse.”  (Grigsby Decl. ¶ 14).  If 

the inmate believes the matter to be an emergency, the inmate is directed to designate the 

grievance as an emergency and present the form to any staff member.  (Grigsby Decl. ¶ 15).  If 

that staff recipient determines that an emergency does exist, corrective action should be taken as 

soon as possible and within no more than 24 hours.  (Grigsby Decl. ¶ 15).  See also AD 19-

34(IV)(E)(5).  In addition, if the problem solver deems an emergency exists, the grievance is 

immediately submitted to the Warden without further completion of Step One.  (Grigsby Decl. 

¶ 15).  In essence, an emergency grievance, which the problem solver deems to be an emergency, 

turns an informal grievance into a Step Two grievance.  (Grigsby Decl. ¶ 15).  See also AD 19-

34(IV)(E)(5). 

At Step Two, the procedure is slightly different for medical and non-medical grievances.  

Compare (Grigsby Decl.) with (Buterbaugh Decl.).  For non-medical grievances, the Warden or 
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the Warden’s designee will consider the grievance, any other documents relevant to the 

grievance, and respond to the Step Two grievance within 20 business days from receipt.  

(Grigsby Decl. ¶ 16).  After receiving a response from the Warden, if the inmate is not satisfied, 

he may appeal within 5 business days to the appropriate Chief Deputy/Deputy/Assistant Director 

who will attempt to resolve the matter or assign an appropriate staff member to do so.  (Grigsby 

Decl. ¶ 17).  To complete the appeal, the inmate must state a reason for disagreeing and must 

date, sign, and write the inmate’s ADC number on the attachment being appealed.  (Grigsby 

Decl. ¶ 18).  The grievance process ends when the appropriate Chief Deputy/Deputy/Assistant 

Director renders a written decision or rejection of an appeal.  (Grigsby Decl. ¶ 19).  The Chief 

Deputy/Deputy/Assistant Director has up 30 days to respond. See AD 19-34 § IV(G)(6).  Only 

those non-medical grievances which meet the deadlines and requirements in AD 19-34, and are 

properly appealed according to the policy, are considered exhausted.  (Grigsby Decl. ¶ 20). 

For Step Two medical grievances, the Health Services Administrator at the Unit Medical 

Department will consider the grievance, any other documents relevant to the grievance, and 

respond within 20 business days from receipt. (Buterbaugh Decl. ¶ 8).  After receiving a 

response from the Health Services Administrator, if the inmate is not satisfied, he may appeal to 

the Deputy Director for Health and Correctional Programs.  (Buterbaugh Decl. ¶ 9).  The Deputy 

Director for Health and Correctional Programs has up 30 days to respond. See AD 19-34 § 

IV(G)(6).  The Deputy Director for Health and Correctional Programs’s written decision or 

rejection of an appeal is the end of the grievance process.  (Buterbaugh Decl. ¶ 12). As with non-

medical grievances, only those medical grievances which meet the deadlines and requirements in 

AD 19-34 and are properly appealed according to the policy are considered exhausted.  

(Buterbaugh Decl. ¶ 14). 

Case 4:20-cv-00434-KGB   Document 36   Filed 04/30/20   Page 28 of 73



29 
 

Nicholas Frazier.  Frazier claims to have filed a Step One grievance on April 18, 2020 

(DE 3-8, ¶ 10), three days before filing this lawsuit. He does not assert that grievance concerned 

COVID-19. And the grievance office at the Varner Super Maximum Security Unit has no record 

of Frazier submitting any such grievance.  (Thompson Decl. [Ex. 39] ¶ 6).  ADC also has no 

record of Frazier filing any COVID-19-related grievances.  (Thompson Decl. ¶ 7).  Even 

assuming Frazier had filed a Step One grievance, Frazier has not exhausted any grievances 

related to the claims he raises in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16).   

Alvin Hampton.  On April 13, 2020, Hampton submitted an informal grievance 

regarding COVID-19, 8 days before filing this lawsuit.  (Gray Decl. [Ex. 40] ¶ 6).  Hampton 

submitted another informal grievance regarding COVID-19 on April 19, 2020.  (Gray Decl. ¶ 7).  

By April 21, 2020, the date Hampton filed his complaint, Hampton had not submitted a Step 

Two grievance regarding COVID-19, let alone fully exhausted any such grievance in accordance 

with ADC’s inmate grievance procedure.  (Gray Decl. ¶ 8).  See also (Hampton Decl., [DE 3-10] 

¶ 8) (only alleging he “filed a grievance on April 12, 2020”).  Accordingly, Hampton has not 

exhausted any grievances related to the claims in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh 

Decl. ¶ 16). 

Marvin Kent.  Kent claims to have submitted various medical grievances, but he does 

not allege to have submitted any grievances relating to the claims at issue in this lawsuit. (Kent 

Decl., [DE 3-6] ¶ 3) (alleging he “submitted multiple grievances since December of 2019” which 

predates the spread of COVID-19).  The grievance office at the Varner Super Maximum Security 

Unit has no record of Kent submitting any COVID-related grievance.  (Thompson Decl. ¶¶ 7-8). 

Kent has not exhausted any grievances related to the claims he raises in this lawsuit.  (Grigsby 

Decl. ¶ 22; Buterbaugh Decl. ¶ 16). 
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Michael Kouri. On April 17, 2020, four days before filing this lawsuit, Kouri submitted 

an informal grievance regarding COVID-19.  (Gray Decl. ¶ 9; See also (Kouri Decl., [DE 3-3] 

¶ 16)) (claiming he filed an emergency grievance on April 18, 2020, and received a response, but 

not claiming he appealed the decision).  After the problem solver responded to Kouri’s informal 

grievance, Kouri filed a Step Two grievance. (Gray Decl. ¶ 10).  The Warden responded to 

Kouri’s grievance on April 20, two days later.  (Gray Decl. ¶ 10).  By April 21, 2020, the date 

Kouri filed his complaint, Kouri had not appealed the Warden’s decision, and no written decision 

on any appeal had been issued.  (Grigsby Decl. ¶ 22).  Kouri has not exhausted any grievances 

related to the claims in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16). 

Jonathan Neeley.  On April 13, 2020, Neeley submitted an informal grievance regarding 

COVID-19.  (Gray Decl. ¶ 11; See also Neeley Decl., [DE 3-11] ¶ 7) (only alleging he “filed a 

grievance on April 12, 2020”)).  Neeley submitted another informal grievance regarding 

COVID-19 on April 19, 2020.  (Gray Decl. ¶ 12).  By April 21, 2020, the date Neeley filed his 

complaint, Neeley had not submitted a formal grievance regarding COVID-19, let alone fully 

exhausted any such grievance in accordance with ADC’s inmate grievance procedure.  (Gray 

Decl. ¶ 13).  As a result, Neeley has not exhausted any grievances related to the claims in this 

lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16). 

Alfred Nickson.  Although Nickson claims to have filed a grievance on April 17, 2020 

(DE 3-9, ¶ 8), ADC’s grievance office at the Cummins Unit has no record of Nickson submitting 

any such grievance.  (Gibson Decl. [Ex. 41] ¶ 6).  ADC also has no record of Nickson filing any 

COVID-related grievances.  (Gibson Decl. ¶ 7).  Nickson has not exhausted any grievances 

related to the claims he raises in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16).   
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Harold “Scott” Otwell.  On April 13, 2020, Otwell submitted an informal grievance 

regarding COVID-19.  (Gray Decl. ¶ 14).  Otwell submitted another informal grievance 

regarding COVID-19 on April 19, 2020.  (Gray Decl. ¶ 15).  By April 21, 2020, the date Otwell 

filed his complaint, Otwell had not submitted a formal grievance regarding COVID-19, let alone 

fully exhausted any such grievance in accordance with ADC’s inmate grievance procedure.  

(Gray Decl. ¶ 16).  See also (DE 1 at 10 ¶ 23) (claiming Otwell “filed a grievance” and that the 

“grievance was denied,” but not alleging Otwell appealed any such “denial”).  As a result, Otwell 

has not exhausted any grievances related to the claims in this lawsuit.  (Grigsby Decl. ¶ 22; 

Buterbaugh Decl. ¶ 16). 

Trinidad Serrato.  On April 12, 2020, Serrato submitted an informal grievance 

regarding COVID-19.  (Gray Decl. ¶ 17).  Serrato submitted another informal grievance 

regarding COVID-19 on April 19, 2020.  (Gray Decl. ¶ 18).  By April 21, 2020, the date Serrato 

filed his complaint, Serrato had not submitted a Step Two grievance regarding COVID-19, let 

alone fully exhausted any such grievance in accordance with ADC’s inmate grievance procedure.  

(Gray Decl. ¶ 19).  As a result, Serrato has not exhausted any grievances related to the claims in 

this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16). 

Robert Stiggers.  Stiggers claims to have prepared a grievance on April 18, 2020, 

(Stiggers Decl. [DE 3-7], ¶ 6), three days before filing this lawsuit, but ADC’s grievance office 

at the Cummins Unit has no record of Stiggers submitting any such grievance.  (Gibson Decl. 

¶ 8).  ADC also has no record of Stiggers filing any COVID-related grievances.  (Gibson Decl. 

¶ 9).  Even taking Stiggers’s allegations as true, Stiggers has not exhausted any grievances 

related to the claims he raises in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16).   
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Victor Williams.  On April 13, 2020, Williams submitted an informal grievance 

regarding COVID-19.  (Gray Decl. ¶ 20; see also (Williams Decl., [DE 3-12] ¶ 7) (only alleging 

he “filed a grievance on April 12, 2020”)).  Williams submitted another informal grievance 

regarding COVID-19 on April 19, 2020.  (Gray Decl. ¶ 21).  By April 21, 2020, the date 

Williams filed his complaint, Williams had not submitted a formal grievance regarding COVID-

19, let alone fully exhausted any such grievance in accordance with the ADC’s inmate grievance 

procedure.  (Gray Decl. ¶ 22).  Williams has not exhausted any grievances related to the claims 

in this lawsuit.  (Grigsby Decl. ¶ 22; Buterbaugh Decl. ¶ 16).  

D. Procedural background. 

 Plaintiffs Nicholas Frazier, Alvin Hampton, Marvin Kent, Michael Kouri, Jonathan 

Neeley, Alfred Nickson, Harold “Scott” Otwell, Trinidad Serrato, Robert Stiggers, Victor 

Williams, and an unidentified John Doe are inmates housed at three of 20 units within ADC.  

(DE 1 at 7-13 ¶¶ 15-35).  Plaintiffs filed this putative class action on April 21, 2020, naming 11 

separate Defendants alleging ADC’s response to the COVID-19 pandemic violates the Eighth 

Amendment to the United States Constitution and Title II of the Americans with Disabilities Act.  

(DE 1 at 42-45 ¶¶ 127-148).  More particularly, Plaintiffs allege that two sub-classes of inmates, 

including a “high-risk subclass” and a “disability subclass,” are at a heightened risk of harm from 

the virus and seek a myriad of injunctive and declaratory relief, including release from 

incarceration for inmates within those two subclasses, along with federal-court 

micromanagement of ADC’s comprehensive response to the COVID-19 pandemic.  (DE 1 at 15-

16 ¶ 41) 

 On the same day they filed their complaint, Plaintiffs filed an emergency motion for a 

temporary restraining order and preliminary injunction.  (DE 2).  In their first emergency motion, 
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Plaintiffs request the same relief sought in the complaint.  (DE 2).  This requested relief includes 

a temporary restraining order, preliminary injunction, or writ of habeas corpus requiring 

Defendants “to immediately release” members of the two subclasses or transfer them to home 

confinement, appoint a special master or expert to make recommendations to the Court regarding 

the number of inmates that can be housed in ADC facilities while following CDC 

recommendations, and enter an order micromanaging ADC’s response to COVID-19 by 

requiring Defendants to do 19 different tasks, most of which they are already doing.  

Defendants accepted service on April 22, 2020 (DE 4, 7), and the Court ordered 

Defendants to respond to Plaintiffs’ emergency filing by 5:00 p.m. on April 30, 2020, and set a 

hearing on the motion for May 7, 2020.  (DE 20).  On April 27, 2020, Plaintiffs filed a 

supplemental motion for temporary restraining order.  (DE 22).  In that motion, Plaintiffs sought 

similar injunctive relief as in their original motion, with some modifications.  The supplemental 

motion still asks the Court to micromanage ADC’s response to COVID-19, but does not seek 

inmate release or ask the Court to appoint a special master or expert to monitor ADC’s response. 

As discussed in detail above, ADC has already implemented many of the measures Plaintiffs 

seek, and more, in its efforts to address the risk posed by COVID-19.  And the other measures 

Plaintiffs seek are not feasible or are not within the control of ADC, such as the provision of 

medical services to inmates. 

ARGUMENT 

The Supreme Court and the Eighth Circuit have made clear that injunctive relief is an 

extraordinary and drastic remedy and should not be granted unless Plaintiffs have clearly carried 

their burden of persuasion.  Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (“It frequently is 

observed that a preliminary injunction is an extraordinary and drastic remedy, one that should 
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not be granted unless the movant, by a clear showing, carries the burden of persuasion.”) 

(quoting 11A C. Wright, A. Miller, & M. Kane, Federal Practice and Procedure § 2948, 129–130 

(2d ed. 1995)); Sanborn Mfg. Co., Inc. v. Campbell/Hausfield Scott Fetzer Co., 997 F.2d 484, 

485-96 (8th Cir. 1983) (noting the burden on the movant “is a heavy one”) (citing Dakota Indus., 

Inc. v. Ever Best Ltd., 944 F.2d 438, 440 (8th Cir. 1991)). 

In resolving both preliminary injunction and TRO motions, courts consider: “(1) the 

threat of irreparable harm to the movant; (2) the state of balance between this harm and the 

injury that granting the injunction will inflict on the other litigant; (3) the probability that the 

movant will succeed on the merits; and (4) the public interest.” Dataphase Sys., Inc. v. CL Sys., 

Inc., 640 F.2d 109, 114 (8th Cir. 1981) (en banc); S.B. McLaughlin & Co. v. Tudor Oaks Condo. 

Project, 877 F.2d 707, 708 (8th Cir. 1989) (noting Dataphase standard generally governs 

TRO motions).   

I. Plaintiffs lack standing to seek an order compelling Defendants to do what they 
do already; Plaintiffs cannot obtain the balance of their relief in this motion. 
 

The goal of preliminary relief “is to maintain the status quo.”  Kelley v. First Westroads 

Bank, 840 F.2d 554, 558 (8th Cir. 1988) (TRO); see also Butler v. Fed. Nat’l Mortg. Ass’n, 557 

F. App’x 593, 596 (8th Cir. 2014) (“A temporary restraining order is just that:  it merely 

preserves the status quo for a short time.”); Kansas City S. Transp. Co. v. Teamsters Local Union 

#41, 126 F.3d 1059, 1066 (8th Cir. 1997) (“The primary function of a preliminary injunction is 

to preserve the status quo until, upon final hearing, a court may grant full, effective relief.”) 

Here, many of the measures that Plaintiffs seek are already in place and Plaintiffs 

therefore lack standing to seek an order—either a TRO or PI—compelling Defendants to take 
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those actions.3  And to the extent Plaintiffs seek to require Defendants to take additional actions, 

Plaintiffs’ request would not preserve the status quo; it would fundamentally alter it from what it 

is or ever has been.  As such, Plaintiffs’ request fails as a matter of law and should be rejected.  

II. Plaintiffs are unlikely to succeed on the merits. 

A. Plaintiffs’ habeas claims have no chance of success. 

1. Condition-of-confinement claims are not cognizable in habeas. 

Under the Prison Litigation Reform Act (PLRA), Plaintiffs’ failure to exhaust their 

administrative remedies bars their claims under Section 1983 and the Americans with 

Disabilities Act.  See infra, Argument I.B; 42 U.S.C. 1997e(a) (“No action shall be brought with 

respect to prison conditions under section 1983 of this title, or any other Federal law, by a 

prisoner confined in any jail, prison, or other correctional facility until such administrative 

remedies as are available are exhausted.”).  Recognizing that obstacle, Plaintiffs attempt to recast 

a portion of their claims as habeas claims, where the PLRA’s exhaustion requirements would not 

apply.4  Here too, however, Plaintiffs encounter an insurmountable obstacle:  In the Eighth 

Circuit, “a habeas petition is not a proper remedy for a condition-of-confinement claim.”  Holt v. 

Kelley, No. 5:18-cv-00264, 2019 WL 3928633, at *1 (E.D. Ark. Aug. 18, 2019) (Baker, J.) 

(citing Spencer v. Haynes, 774 F.3d 467, 469 (8th Cir. 2014)). 

Plaintiffs’ habeas claim challenges their conditions of confinement.  They argue that, due 

to certain temporary conditions, a putative subclass of medically vulnerable plaintiffs have an 

                                                           
3 Importantly, Plaintiffs specifically lack standing to seek any relief whatsoever against 

Defendant Jerry Bradshaw, the Director of ADC’s Division of Community Corrections.  Not one 
of the Plaintiffs is in that Division’s custody. 
 

4 Given the nature of Plaintiffs’ claims, however, the PLRA’s conditions on the entry of a 
“prisoner release order” would govern regardless of whether they are treated as habeas claims or 
Section 1983 claims.  See n.7, infra. 
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Eighth Amendment right to be transferred from prisons to home confinement.  See DE 1 at 43 

¶ 138; DE 3 at 56 (memorandum in support of TRO/PI motion) (clarifying that “Plaintiffs do not 

seek unconditional release,” but only seek, at maximum, “transfer[] to their homes to self-isolate, 

while still in ADC custody . . . until the emergency abates”) (emphasis added)); id. at 36 

(describing Plaintiffs’ request as one for “transfer[] on medical furlough to home confinement”).  

Plaintiffs do not challenge their convictions; they “acknowledge that they are in custody after 

having been found guilty of” particularly heinous crimes.  Id. at 56.  Nor do they seek a 

reduction in sentence.  Rather, Plaintiffs say, they seek a “temporary” change in where that 

sentence is served.  Id. at 45 (requesting “temporary medical furlough” to home confinement). 

That claim is not cognizable in habeas.  In Spencer v. Haynes, the Eighth Circuit held that 

where a prisoner’s “constitutional claim relates to the conditions of his confinement . . . a habeas 

petition is not the proper claim to remedy his alleged injury.”  774 F.3d at 470.  And that is how 

this Court understood Spencer in Holt.  See Holt, 2019 WL 3928633, at *1-2 (reading Spencer as 

“holding that a habeas petition is not a proper remedy for a condition-of-confinement claim,” and 

“declin[ing] Mr. Holt’s invitation to distinguish or decline to follow . . . Spencer”).  Plaintiffs’ 

claim “relates to the conditions of their confinement,” “as distinct from the fact or length of the 

confinement.”  Spencer, 774 F.3d at 470 (quoting Bell v. Wolfish, 441 U.S. 520, 526 n.6 (1979)).  

Their claim is that, for some medically vulnerable prisoners, confinement in prison conditions, as 

opposed to the more socially isolated conditions of their homes, poses such a great risk of harm 

that it violates the Eighth Amendment.  As such, they cannot bring that claim in a habeas 

proceeding. 

Moreover, the relief that Plaintiffs seek is not cognizable in habeas.  In Kruger v. 

Erickson, 77 F.3d 1071 (8th Cir. 1996), the Eighth Circuit held that “[i]f the prisoner is not 
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challenging the validity of his conviction or the length of his detention, then a writ of habeas 

corpus is not the proper remedy . . . [and] the district court lacks the power or subject matter 

jurisdiction to issue the writ.”  Id. at 1073.  The Eighth Circuit reaffirmed that rule in Spencer 

and held that habeas relief was unavailable in that case because Spencer did “not challenge his 

conviction, nor . . . seek a remedy that would result in an earlier release.”  Spencer, 774 F.3d at 

469.  Plaintiffs acknowledge the validity of their convictions and thus do not seek a writ that 

would invalidate them.  Nor do they seek a writ that would reduce “the length of their state 

custody.”  Kruger, 77 F.3d at 1073.  Rather, under Plaintiffs’ proposed remedy they would “still 

[be] in ADC custody,” DE 3 at 56, just in a different location:  their homes.  During that 

“temporary medical furlough” to “home confinement,” id. at 36, 45, they would continue to 

serve their sentences, whose length Plaintiffs do not challenge in any way. 

Plaintiffs will no doubt contend, as other prisoners pressing COVID-19-related habeas 

claims have, that a condition-of-confinement claim that seeks release from prison can be brought 

in habeas—Spencer and Kruger notwithstanding.  That argument fails for three reasons.   

First, to state the obvious, Plaintiffs’ claim is a condition-of-confinement claim, whatever 

relief it seeks, and Spencer unequivocally bars such claims from being brought in habeas.  See 

Spencer, 774 F.3d at 468 (“Our precedent precludes conditions-of-confinement claims using the 

vehicle of a habeas petition.”).  Plaintiffs cannot ask this Court to essentially discard Spencer for 

a subset of condition-of-confinement claims.  

Second, as already noted, Plaintiffs do not even seek temporary release from state 

custody; they seek only a temporary change in that custody’s location.  And numerous decisions 

in this circuit—including this Court’s own previous decisions—hold that under Spencer and 

Case 4:20-cv-00434-KGB   Document 36   Filed 04/30/20   Page 37 of 73



38 
 

Kruger, requests to change custodial locations are not cognizable in habeas.5  Additionally, 

courts that have specifically addressed COVID-19-based claims for this sort of “release” have 

held they cannot be brought in habeas.  See Livas v. Myers, — F. Supp. 3d —, 2020 WL 

1939583, at *8 (W.D. La. Apr. 22, 2020) (“[E]ven if it is theoretically possible to bring 

conditions of confinement claims under § 2241 because petitioners seek ‘release’ from 

confinement, such is not the case here.  In actuality, Petitioners do not seek release from custody 

. . . but seek to force this Court to order BOP to assign them to home confinement.”).   

Likewise, other circuits have held condition-of-confinement claims seeking release from 

prison to home furlough or work-release cannot be brought in habeas because they are no 

different from other condition-of-confinement claims.  See Wright v. Cuyler, 624 F.2d 455, 458 

(3d Cir. 1980) (rejecting habeas as vehicle for home-furlough claim because “a prisoner . . . who 

is challenging his failure to be admitted to [a] home furlough program, is attacking not the 

ultimate duration of his confinement but rather the conditions under which he is confined”); 

Graham v. Broglin, 922 F.2d 379, 381 (7th Cir. 1991) (rejecting habeas as vehicle for work-

                                                           
5 See Watt v. Rivera, No. 2:15CV00081-JLH-JTR, 2016 WL 1689004, at *3 (E.D. Ark. 

Apr. 1, 2016), report and recommendation adopted, 2016 WL 1643837 (E.D. Ark. Apr. 25, 
2016) (holding that because a prisoner’s claim “concern[ed] only where the remainder of his . . . 
sentence should be served . . . [he] ha[d] raised a conditions-of-confinement claim that cannot be 
properly brought and maintained in a federal habeas action” (emphasis added)); see also Smith v. 
Warden of Duluth Prison Camp, No. 18-CV-2555 (WMW/LIB), 2019 WL 3325837, at *3 (D. 
Minn. Apr. 23, 2019), report and recommendation adopted, 2019 WL 3323063 (D. Minn. July 
24, 2019) (claim could not be heard in habeas because “Petitioner does not present any challenge 
to the validity of his conviction or the length of his detention; rather, Petitioner solely challenges 
the location where the remainder of his confinement should be carried out” (emphasis added)); 
Brakeall v. Kaemingk, No. 4:16-CV-04057-KES, 2016 WL 4014600, at *11 (D.S.D. July 26, 
2016) (“A plaintiff seeking speedier release must use habeas remedies.  But, ‘conditions of 
confinement including the issue of a less restrictive custodial setting may be addressed in a civil 
rights action.’” (citation omitted) (emphasis added) (quoting Brand v. Gibson, No. 4:05CV3194, 
2006 WL 2009110, at *2 (D. Neb. July 17, 2006)). 
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release claim because “[t]he prisoner remains confined” and “only the location differs—not the 

quantum of confinement”).   

Third and last, even if a change in the location of custody from prison to home were 

tantamount to a fundamental change in the nature of Plaintiffs’ custody, Plaintiffs still could not 

bring a habeas claim because they do not ultimately attack “the fact or length” of their custody.  

Spencer, 774 F.3d at 470.  They seek a temporary medical furlough while the COVID-19 

pandemic persists, after which they would return to prison and serve the full, unreduced length of 

their sentences.  It is not even clear that Plaintiffs’ proposed remedy would reduce the total 

amount of time they spend “in prison.” 

Plaintiffs claim that a number of courts have “provided precisely the relief Plaintiffs ask 

for here.”  DE 3 at 57; see id. at 56-57 (collecting cases).  But none of the cases they cite suggest 

the relief they seek is available in habeas in this Circuit.  None of Plaintiffs’ authorities were 

decided in the Eighth Circuit, so none were controlled by Spencer and Kruger.  The several 

COVID-19 cases Plaintiffs cite where district courts granted habeas relief, as opposed to Section 

1983 relief,6 come out of circuits that, unlike the Eighth, allow conditions-of-confinement claims 

in habeas.  See, e.g., Thakker v. Doll, — F. Supp. 3d —, 2020 WL 1671563, at *2 (M.D. Pa. 

Mar. 31, 2020) (entertaining habeas claims because the Third Circuit “ha[d] condoned conditions 

of confinement challenges through habeas”); Basank v. Decker, — F. Supp. 3d —, 2020 WL 

                                                           
6 Some of the decisions Plaintiffs cite only granted relief on prisoners’ section 1983 

claims, not habeas relief.  See Cameron v. Bouchard, No. CV 20-10949, 2020 WL 1952836, at 
*2 (E.D. Mich. Apr. 23, 2020) (disclaiming reliance on prisoners’ habeas theories in granting 
relief, notwithstanding that their suit was filed as a habeas petition); Valentine v. Collier, No. 
4:20-CV-1115, 2020 WL 1916883, at *9 (S.D. Tex. Apr. 20, 2020), stayed pending appeal, — 
F.3d —, 2020 WL 1934431 (5th Cir. Apr. 22, 2020) (granting relief—subsequently stayed for 
lack of administrative exhaustion—only on prisoners’ Section 1983 claims).   
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1481503, at *4 (S.D.N.Y. Mar. 26, 2020) (citing Second Circuit authority holding that “habeas 

. . . is the appropriate vehicle for an inmate in federal custody to challenge conditions . . . that 

pose a threat to his medical wellbeing”).  The Eighth Circuit has expressly acknowledged that its 

precedent conflicts with the circuit precedent governing both Thakker and Basank.  See Spencer, 

774 F.3d at 470 n.6 (noting that unlike this Circuit and five others, the Second and Third Circuits 

“stand in the camp of allowing conditions-of-confinement claims to be brought in the habeas 

corpus context”).   

By contrast, district courts in circuits with precedent barring condition-of-confinement 

claims in habeas have held COVID-19 claims for release to home confinement are conditions-of-

confinement claims that cannot be brought in habeas.  See Benavides v. Gartland, No. 5:20-cv-

46, 2020 WL 1914916, at *5 (S.D. Ga. Apr, 18, 2020) (holding that under Eleventh Circuit 

precedent barring condition-of-confinement claims in habeas, prisoners could not seek release 

from prison on account of COVID-19 in habeas); Gayle v. Meade, No. 20-21553, 2020 WL 

1949737, at *24-25 (S.D. Fla. Apr. 22, 2020) (same).  In short, while Plaintiffs can cite favorable 

authority from jurisdictions that simply reject the Spencer rule, they do not cite a single case 

holding that under the Spencer rule (or rules like it), conditions-of-confinement claims seeking 

temporary transfer to home confinement are cognizable in habeas.  Plaintiffs claims, therefore, 

fail as a matter of law. 

2. Were Plaintiffs’ habeas claim cognizable, it would be barred for lack of 
exhaustion. 

Even if Plaintiffs had brought their habeas claim in a circuit where condition-of-

confinement claims were cognizable in habeas, their claim would be barred for failure to 

exhaust.  Plaintiffs style their habeas claim as one under 28 U.S.C. 2241.  DE 1 at 43 ¶ 137.  But 

in the Eighth Circuit, “[28 U.S.C.] § 2254 is the only means by which ‘a person in custody 
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pursuant to the judgment of a State court’ may raise challenges to the validity of his conviction 

or sentence or to the execution of his sentence.”  Singleton v. Norris, 319 F.3d 1018, 1023 (8th 

Cir. 2003) (en banc) (emphasis added) (citing Crouch v. Norris, 251 F.3d 720, 722-23 (8th Cir. 

2001)).  Indeed, Singleton specifically rejected a state prisoner’s argument that his habeas “claim 

[wa]s properly before the court under authority of § 2241,” id. at 1022, as did Crouch.  See 251 

F.3d at 722 (“According to Crouch, his proposed petition is properly classified as a habeas action 

under 28 U.S.C. § 2241 . . . We disagree.”).   

Because in the Eighth Circuit, prisoners in custody pursuant to state-court judgments can 

only seek habeas relief under Section 2254, “[t]he petition at bar must . . . be construed as one 

pursuant to 28 U.S.C. 2254.”  Jones v. Norris, No. 5:09CV00353, 2010 WL 346440, at *5 (E.D. 

Ark. Jan. 25, 2010) (Moody, J.); see also Murphy v. Bradly, No. 1:19cv00091, 2019 WL 

5777712, at *1 n.1 (E.D. Ark. Sept. 20, 2019) (Volpe, J.), report and recommendation adopted, 

2019 WL 5755886 (E.D. Ark. Nov. 5, 2019) (Miller, J.) (“constru[ing]” habeas petition that 

“purport[ed] to be pursuant to 28 U.S.C. § 2241 . . . as being pursuant to § 2254” because “where 

a habeas petitioner is in custody pursuant to a state court judgment, she ‘can only obtain habeas 

relief through § 2254, no matter how [her] pleadings are styled.’” (quoting Crouch, 251 F.3d 

at 723). 

As a Section 2254 petition, however, Plaintiffs’ would-be habeas petition hits an 

insurmountable roadblock:  Section 2254’s prohibition against granting relief “unless it appears 

that . . . the applicant has exhausted the remedies available in the courts of the State”—which the 

“applicant shall not be deemed to have [done], within the meaning of this section, if he has the 

right under the law of the State to raise, by any available procedure, the question presented.”  28 

U.S.C. 2254(b)(1)(A), 2254(c).   
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Plaintiffs do have both the right under Arkansas law to raise, and an available procedure 

by which to raise, their deliberate-indifference claims:  the Arkansas Civil Rights Act, Ark. Code 

Ann. 16-123-105, which this Court has interpreted as providing identical protections to Section 

1983.  See Hess v. Ables, No. 5:11-cv-00249, 2012 WL 3882184, at *14 (E.D. Ark. Sept. 6, 

2012) (Baker, J.), aff’d, 714 F.3d 1048, 1054 (8th Cir. 2013) (upholding this Court’s analysis).  

Indeed, the Arkansas Supreme Court has decided, under the Arkansas Civil Rights Act, 

deliberate-indifference claims.  See Early v. Crockett, 436 S.W.3d 141 (Ark. 2014); Gentry v. 

Robinson, 361 S.W.3d 788 (Ark. 2009).  Moreover, Plaintiffs could even have brought their 

Section 1983 claims themselves in state court.  See Early, 436 S.W.3d at 147-50 (entertaining 

Section 1983 deliberate-indifference claims).  And though Plaintiffs might argue that fully 

exhausting their claims would have taken too long, that assumes they would have been rejected; 

nothing would have barred Plaintiffs from seeking emergency relief in state circuit court, just as 

they have done here.  Instead, Plaintiffs simply elected to bring identical claims in a federal 

forum before exhausting them or even bringing them in state court.  Section 2254 does not give 

them that option. 

This Court cannot even reach Plaintiffs’ non-exhaustion under Section 2254, because it 

“lacks the power or subject matter jurisdiction to issue the writ” on Plaintiffs’ condition-of-

confinement claims.  Kruger, 77 F.3d at 1073.  However, were the Court to conclude it has the 

power to issue the writ, district courts in circuits that do permit condition-of-confinement habeas 

claims have held they could not grant habeas relief on unexhausted COVID-19 claims.  See 

Money v. Pritzker, — F. Supp. 3d —, 2020 WL 1820660, at *22 (N.D. Ill. Apr. 10, 2020) 

(“[W]aiving [habeas exhaustion requirements] here—when state courts clearly were available . . . 

—would turn the habeas system upside down.”); Mays v. Dart, — F. Supp. 3d —, 2020 WL 
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1812381, at *6 (N.D. Ill. Apr. 9, 2020) (holding a “habeas corpus claim . . . barred due to 

[prisoners’] failure to exhaust available state court remedies,” and rejecting their futility 

arguments, reasoning that “it is rather incongruous to call an otherwise available process 

unnecessarily time-consuming or futile when one has made no effort to initiate it”); Petry-

Blanchard v. Louis, NO. 4:20-CV-P49, 2020 WL 1609493, at *4 (W.D. Ky. Apr. 1, 2020) 

(holding COVID-19 habeas claims barred for non-exhaustion, notwithstanding that state courts 

were temporarily closed for all but emergency matters, because prisoner’s claim purported to be 

an emergency matter).  To Defendants’ knowledge, no court that has addressed habeas 

exhaustion in a COVID-19 case has excused it and neither can this Court. 

B. Plaintiffs’ Section 1983 and ADA claims have no chance of success. 

1. Under the PLRA, Plaintiffs’ failure to exhaust their administrative 
remedies bars their Section 1983 and ADA claims. 

Unable to bring their claims in habeas, Plaintiffs’ only remedy in federal court is a civil-

rights claim.  There, however, the PLRA applies.  Its provision barring prisoner claims that have 

not been administratively exhausted bars this action in its entirety.  Each Plaintiff has unarguably 

failed to exhaust his administrative remedies, and any argument the Plaintiffs may make that 

those remedies were unavailable has no realistic chance of success. 

The PLRA provides that “[n]o action shall be brought with respect to prison conditions 

under section 1983 of this title, or any other Federal law, by a prisoner confined in any jail, 

prison, or other correctional facility until such administrative remedies as are available are 

exhausted.”  42 U.S.C. 1997e(a).  “[A] court may not excuse a failure to exhaust” under the 

PLRA, “even to take [special] circumstances into account.”  Ross v. Blake, 136 S. Ct. 1850, 1856 

(2016).  The only “exception to [Ross’s] mandatory exhaustion” requirement is the one contained 
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in the PLRA’s text:  the requirement is limited to “available” administrative remedies and 

therefore does not require prisoners to “exhaust unavailable ones.”  Id. at 1858.   

But remedies do not become unavailable merely because a prisoner “want[s] a type of 

relief that the administrative process does not provide.” Id. at 1857.  Rather, under Ross, to be 

unavailable, a grievance procedure must not be “‘capable of use’ to obtain ‘some relief for the 

action complained of.’”  Id. at 1859 (emphasis added) (quoting Booth v. Churner, 532 U.S. 731, 

738 (2001)).  Generally, prisoners can only meet this demanding test in three types of 

circumstances:  “(1) where ‘[a remedy] operates as a simple dead end—with officers unable or 

consistently unwilling to provide any relief to aggrieved inmates,’ (2) where the ‘administrative 

scheme’ is ‘so opaque’ as to be practically ‘incapable of use,’ and (3) where “administrators 

thwart inmates from taking advantage of a grievance process through machination, 

misrepresentation, or intimidation.’”  Muhammad v. Mayfield, 933 F.3d 993, 1000 (8th Cir. 

2019) (quoting Ross, 136 S. Ct. at 1858-59). 

As set forth above, the ADC has a well-publicized three-step grievance process.  As the 

Gibson, Gray, and Thompson’s declarations set forth, and as Plaintiffs’ own declarations 

confirm: (1) the first COVID-19 related grievance any of the Plaintiffs submitted was filed only 

nine days before the filing of this action; (2) several Plaintiffs have filed no grievance; (3) only 

one Plaintiff has proceeded past the grievance process’s first step; and (4) that Plaintiff Michael 

Kouri had not proceeded to, much less completed, the process’s third and last step before filing 

this action.  Thus, none of the Plaintiffs had exhausted their administrative remedies before 

bringing this action, and the PLRA therefore bars their claims.  Indeed, even if the Plaintiffs 

were to fully exhaust their administrative remedies tomorrow, the Court could not grant them 

relief; their failure to exhaust before filing this action is dispositive.  See Johnson v. Jones, 340 
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F.3d 624, 627 (8th Cir. 2003) (“Under the plain language of section 1997e(a), an inmate must 

exhaust administrative remedies before filing suit in federal court . . .  If exhaustion was not 

completed at the time of filing, dismissal is mandatory.”). 

Plaintiffs cannot argue that ADC’s grievance process is a generally unavailable remedy.  

Both the Eighth Circuit and this Court have routinely held that ADC’s grievance process is an 

available remedy that prisoners must exhaust.  See, e.g., Muhammad, 933 F.3d at 1000-01 

(rejecting arguments that the ADC’s grievance process is a “dead end” or so “opaque” that it is 

“practically incapable of use”); Guess v. Ratcliff, No. 5:19-cv-00292, 2020 WL 1492798, at *1-2 

(E.D. Ark. Mar. 26, 2020) (Baker, J.) (holding the ADC’s process was an available remedy that a 

prisoner was required to exhaust).  To prevail, then, Plaintiffs must show that ADC’s 

administrative remedies were somehow specifically made unavailable to them.  But nothing in 

Plaintiffs’ declarations supports such a finding. 

Taking Plaintiffs’ possible theories of unavailability in turn, one of Plaintiffs’ 

declarations states that in response to their request for release, they received a response stating 

that release dates are not grievable.  DE 3-4 at 3 ¶ 13, Decl. of Trinidad Serrato.  That is true; a 

prisoner cannot obtain release through the grievance process.  But, as noted above, the mere 

unavailability of “the remedial action a plaintiff demands” does not make an administrative 

remedy unavailable.  Rather, so “as long as ‘the administrative process has authority to take 

some action in response’” to a prisoner’s grievance, “administrative remedies are ‘available.’”  

Muhammad, 933 F.3d at 1000 (quoting Booth, 532 U.S. at 737-38).  And ADC officials 

unquestionably have authority to take any number of medical and risk-mitigating actions in 

response to COVID-19-related grievances. 
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Second, Plaintiff Kouri’s declaration appears possibly intended to invoke Ross’s third 

category of unavailable procedures, those where “administrators thwart inmates from taking 

advantage of a grievance process through . . . intimidation.”  Ross, 136 S. Ct. at 1860.  There, 

Plaintiff Kouri alleges that when he signed for the response to his informal Step One grievance, a 

correctional officer confiscated his pen, in what he believes was retaliation for filing his 

grievance.  DE 3-3 at 3 ¶ 16.  If that incident occurred—and it is the only one of its kind 

Plaintiffs allege—it obviously did not thwart Plaintiff Kouri from taking advantage of the 

grievance process to the point of rendering it unavailable.  For after the alleged confiscation of 

his pen, Plaintiff Kouri successfully completed Step Two of the grievance process—the only 

Plaintiff to have done so.  See Gray Decl. ¶ 10. 

Third, like other plaintiffs elsewhere, Plaintiffs largely rely on a supposed imminent 

danger exception to exhaustion.  Indeed, the only COVID-19 case Plaintiffs cite that addressed 

the PLRA’s exhaustion requirement (the others either granting habeas relief in Circuits that 

permit condition-of-confinement habeas claims, or not being presented with a PLRA exhaustion 

defense) rested on this theory.  See Valentine v. Collier, No. 4:20-CV-1115, 2020 WL 1916883, 

at *9 (S.D. Tex. Apr. 20, 2020) (asserting that “[w]here, as here, the circumstances present an 

imminent danger, TDCJ’s lengthy administrative procedure . . . presents no ‘possibility of some 

relief’”), stayed pending appeal, — F.3d —, 2020 WL 1934431 (5th Cir. Apr. 22, 2020) 

(“Valentine II”).  But the Fifth Circuit rejected this theory in an order staying the district court’s 

decision in Valentine.  See Valentine II, 2020 WL 1934431, at *7.  In any event, this theory does 

not help Plaintiffs. 

To start, the Eighth Circuit has squarely held that even when a claim satisfies the PLRA’s 

textually codified “imminent danger” exception to the three-strikes rule, see 28 U.S.C. 1915(g) 
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(providing an exception if “the prisoner is under imminent danger of serious physical injury”),  

that “claim . . . must nonetheless meet the mandatory exhaustion requirements of 42 U.S.C. 

§ 1997e(a).”  McAlphin v. Toney, 375 F.3d 753, 755 (8th Cir. 2004).  As this Court has 

recognized, in the Eighth Circuit, there simply is no “exception to the PLRA’s exhaustion 

requirements . . . where an inmate feels that he is in imminent danger of harm.”  Brazell v. Ruh, 

No. 5:14-cv-00238, 2015 WL 2452410, at *3 (E.D. Ark. May 21, 2015) (Baker, J.). 

Moreover, even supposing the Court were at liberty to recognize an imminent-danger 

exception, it would not apply here.  The only caselaw suggesting such an exception, Fletcher v. 

Menard Correctional Center, 623 F.3d 1171 (7th Cir. 2010), merely theorized that an 

administrative remedy could be incapable of remedying an imminent danger, and thus 

“unavailable,” if an administrative procedure forbade prison officials from acting until some 

lengthy period of time ran.  See Fletcher, 623 F.3d at 1173 (“Suppose the prison requires that its 

officials be allowed two weeks to respond to any prisoner grievance and that before the two 

weeks are up there can be no action taken to resolve it.” (emphasis added)).   

But while in that fanciful hypothetical, grievance procedures might be “unavailable, 

that’s not the case here.  Indeed, no prison grievance procedure like that exists.  And that’s 

certainly not true of the ADC’s procedures.  Rather, ADC’s policy, like all grievance policies, 

requires officials to act on a grievance no later than some period of time.  It does not prohibit 

them from acting sooner, and in cases of emergencies it requires they act as soon as possible and 

no later than in 24 hours.  ADC, then, like, all state prisons, offers a grievance procedure that is 

more than “capable,” Ross, 136 S. Ct. at 1859, of responding to imminent dangers in an 

appropriately urgent fashion. 
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For that reason—with the exception of the Valentine district court, whose order the Fifth 

Circuit stayed—every court to consider the imminent danger theory in a COVID-19 case has 

concluded it does not excuse prisoners from exhausting real-world grievance procedures.  See 

Valentine II, 2020 WL 1934431, at *7 (“TDCJ is empowered to act on a grievance any time up 

to—not after, as in Fletcher—the statutory limit.  Relief by TDCJ therefore remains possible 

(and the procedure available), even if TDCJ has not acted as swiftly as Plaintiffs would like.”); 

id. at *8 (Higginson, J., concurring in the judgment) (concluding the theory would only apply if 

the plaintiffs had “no opportunity to expedite emergency medical grievances,” which the record 

did not support); Nellson v. Barnhart, No. 20-cv-00756, 2020 WL 1890670, at *4 (D. Colo. Apr. 

18, 2020) (rejecting COVID-19 claimant’s imminent-danger argument where he failed to exhaust 

an emergency grievance procedure, and noting that, whatever the theoretical maximum duration 

of the exhaustion procedure, he could potentially “get relief at any stage of the administrative 

process”).7  

At times like these, insisting on compliance with exhaustion requirements can seem 

inequitable—to prisoners, their advocates, and even courts understandably concerned for their 

welfare.  But as the Third Circuit recently explained, it is precisely at times like these that “strict 

compliance with . . .  exhaustion requirement[s] takes on added—and critical—importance.”  

United States v. Raia, 954 F.3d 594, 597 (3d Cir. 2020).  If courts could grant emergency relief 

                                                           
7 The Valentine district court reasoned that it could take Texas prison officials up to three 

weeks to respond to plaintiffs’ claims, and it concluded that fact rendered their grievance process 
unavailable to remedy imminent harms.  See Valentine, 2020 WL 1916883, at *9.  As the Fifth 
Circuit explained, the fatal flaw in this argument is that Texas prison officials were equally 
capable under their procedure of acting sooner.  See Valentine II, 2020 WL 1934431, at *7.  
Thus, they were not incapable of addressing imminent dangers—as they would have to be to 
make the process “unavailable” with respect to imminent-danger claims.  See Ross, 136 S. Ct. at 
1859 (defining an “unavailable” procedure as one that is not capable of use to obtain some relief 
for the matter at issue). 
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on individual prisoners’ unexhausted claims, before those in charge have a chance to weigh those 

claims in light of their objective of ensuring prisoner and public safety, the relief courts issue, 

however well-intended, will likely be counterproductive. 

2. The PLRA’s prisoner release order provisions bars Plaintiffs’ requests 
for release. 

 
As already explained, Plaintiffs’ condition-of-confinement claims for release from prison 

to home confinement are not cognizable in habeas and can only be brought in a civil-rights 

action.  In a civil-rights action, however, Plaintiffs’ request for release is barred by the PLRA’s 

stringent restrictions on prisoner release orders. 

The PLRA provides that “[i]n any civil action with respect to prison conditions, no court 

shall enter a prisoner release order unless” certain demanding conditions are met.8  18 U.S.C. 

3626(a)(3)(A).  Those conditions apply here because the relief Plaintiffs seek is “a prisoner 

release order”—a defined term in the PLRA that “includes any order, including a temporary 

restraining order or preliminary injunctive relief, that has the purpose or effect of reducing or 

limiting the prison population, or that directs the release from or nonadmission of prisoners to a 

prison.”  18 U.S.C. 3626(g).  Notably, the definition does not require release from state custody 

altogether—just release from prison. 

                                                           
8 Were the Court to recognize a right to proceed in habeas on Plaintiffs’ request for 

release, this language would include Plaintiffs’ habeas petition.  The PLRA defines a “civil 
action with respect to prison conditions” to include not just civil actions, but “any civil 
proceeding arising under Federal law with respect to the conditions of confinement or the effects 
of actions by government officials on the lives of persons confined in prison, but . . . not [to] 
include habeas corpus proceedings challenging the fact or duration of confinement in prison.”  
18 U.S.C. 3626(g)(2) (emphasis added). It notably does not exclude habeas “proceedings” that, 
like Plaintiffs’, do not challenge the fact or duration of confinement in prison, and was plainly 
intended to capture condition-of-confinement habeas claims in those Circuits that—unlike the 
Eighth—allow them.  See Mays v. Dart, — F. Supp. 3d —, 2020 WL 1987007, at *20 (N.D. Ill. 
Apr. 27, 2020) 

Case 4:20-cv-00434-KGB   Document 36   Filed 04/30/20   Page 49 of 73



50 
 

The order Plaintiffs seek here—insofar as it would provide for release from prison, as 

Plaintiffs request for a putative subclass—is a temporary restraining order or preliminary 

injunction that would both “direct[] the release from . . . a prison” and have at least the “effect,” 

if not the purpose, “of reducing or limiting the prison population.”  It is, therefore, plainly a 

prisoner release order.  See Brown v. Plata, 563 U.S. 493, 511 (2011) (holding that even an order 

that did not “necessarily require the State to release any prisoners” was a prisoner release order 

where it limited prison population to 137.5% of design capacity, thus requiring the state to either 

transfer prisoners, release them, or build new prisons). 

Because the portion of the TRO/PI Plaintiffs seek that would order release from prison is 

a “prisoner release order,” it is subject to the PLRA’s conditions on entry of such orders.  And 

Plaintiffs cannot meet those requirements.   

First, in order to obtain a prisoner release order, “a court [must] ha[ve] previously entered 

an order for less intrusive relief that has failed to remedy the deprivation of the Federal right 

sought to be remedied through the prisoner release order,” and “the defendant [must] ha[ve] had 

a reasonable amount of time to comply with the previous court orders.”  18 U.S.C. 

3626(a)(3)(A)(i), (ii); see Brown, 563 U.S. at 512, 514-16.  No court has previously entered an 

order for lesser relief that sought to remedy, and failed to remedy, the alleged Eighth 

Amendment COVID-19-related violations for which Plaintiffs seek release.   

Second, if that first condition is met, a prisoner release order can “be entered only by a 

three-judge court.” 18 U.S.C. 3626(a)(3)(B).  That requirement applies to emergency relief.  The 

statute’s definition of a prisoner release order defines the term to “include[e] a temporary 

restraining order or preliminary injunctive relief.”  18 U.S.C. 3626(g).  An individual “Federal 

judge” who “believes that a prison release order should be considered may . . . request the 
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convening of a three-judge court to determine whether a prisoner release order should be 

entered,” 18 U.S.C. 3626(a)(3)(D), or transmit a plaintiff’s request for a three-judge court to their 

Circuit’s chief judge upon a showing that the prior-order requirement has been satisfied.  See 18 

U.S.C. 3626(a)(3)(C) (requiring plaintiff to file “materials sufficient to demonstrate that the 

requirements of subparagraph (A) have been met”), 28 U.S.C. 2284(b)(1).  But that is all an 

individual district judge may do insofar as the entry of a prisoner release order is concerned. 

 Every court to address the issue in recent weeks has held that requests for release from 

prison to less restrictive custody on account of COVID-19 are requests for prisoner release 

orders that must satisfy the provisions just mentioned.  See Coleman v. Newsom, — F. Supp. 3d 

—, 2020 WL 1675775, at *4 (E.D. Cal. Apr. 4, 2020) (three-judge court); id. at *9 (Mueller, J., 

concurring); Mays v. Dart, — F. Supp. 3d —, 2020 WL 1987007, at *30 (N.D. Ill. Apr. 

27, 2020) (rejecting argument that a request for release from prison did not seek a prisoner 

release order because plaintiffs would remain in less restrictive state custody); Plata v. Newsom, 

— F. Supp. 3d —, 2020 WL 1908776, at *10-11 (N.D. Cal. Apr. 17, 2020) (same); Money v. 

Pritzker, — F. Supp. 3d —, 2020 WL 1820660, at *12-14 (N.D. Ill. Apr. 10, 2020) (rejecting 

that and other arguments that COVID-19-based requests for release from prison did not seek a 

prisoner release order in detail).9   

Likewise, every court to consider the issue has held the PLRA’s prisoner release order 

provisions bar COVID-19-based requests for release.  See Coleman, 2020 WL 1675775, at *4-7 

(holding prisoners’ COVID-19 claims asserted different constitutional violations than those 

                                                           
9 It is difficult to imagine what arguments Plaintiffs might make that a request to literally 

release a sizable putative subclass of prisoners from prison is not a request for a prisoner release 
order.  But should Plaintiffs make any argument to that effect, Defendants commend the 
comprehensive discussions in Money, Plata and Mays of why such requests do seek prisoner 
release orders to the Court’s attention. 
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previously litigated before the three-judge court, such that the court’s prior orders in plaintiffs’ 

overcrowding suit did not satisfy the prior-order requirement); Plata, 2020 WL 1908776, at *10 

(“To the extent Plaintiffs seek an order requiring inmate releases or an order requiring transfer of 

inmates to non-CDCR facilities, this Court lacks authority to grant that relief.  A ‘prisoner 

release order’ may be issued only by a three-judge court.”); Money, 2020 WL 1820660, at *14 

(denying release for lack of a less intrusive prior order and lack of authority to issue one as a 

single judge); Mays, 2020 WL 1987007, at *32-34 (recognizing lack of authority to grant 

release, and declining to request convening of a three-judge court despite entry of less intrusive 

prior order because it had not given that 18-day-old order a reasonable time to succeed).  This 

Court too cannot grant Plaintiffs release from prison under the auspices of Section 1983 or the 

ADA. 

3. Plaintiffs have no likelihood of success on their deliberate-indifference claims. 

Even if the Court could reach the merits of Plaintiffs’ procedurally barred and 

unexhausted deliberate-indifference claims for release, or their equally unexhausted claims for 

lesser measures, Plaintiffs would still be extremely unlikely to succeed on the merits.  To prevail 

on an Eighth Amendment deliberate-indifference claim, a prisoner must, first, be exposed to a 

substantial risk of serious harm so grave that it violates the Eighth Amendment’s ban of cruel 

and unusual punishments.  See Farmer v. Brennan, 511 U.S. 825, 832-34 (1994).  Second, the 

prison officials he sues must be aware of that risk and deliberately disregard it by taking no 

action or grossly inadequate action that they know is inadequate to abate it.  See Washington v. 

Denney, 900 F.3d 549, 559 (8th Cir. 2018); Langford v. Norris, 614 F.3d 445, 460 (8th Cir. 

2010).   
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On the first, objective element of this test, ADC officials’ conscientious efforts have 

mitigated Plaintiffs’ risk of COVID-19 exposure to levels that, while not zero, cannot 

conceivably constitute cruel and unusual punishment.  On the second, subjective element, even if 

the Court were to conclude that the risk of COVID-19 exposure in ADC prisons is so high as to 

violate the Eighth Amendment, Defendants have hardly disregarded that risk.  They have taken a 

panoply of preventative measures that, far from grossly inadequate, are abundantly reasonable.  

And their declining to take the few measures Plaintiffs seek that have not been implemented is 

equally reasonable, amply justified by safety concerns and flat-out unfeasibility, and, at most, 

only amounts to a disagreement with Plaintiffs about the best mitigation response. 

a. Plaintiffs’ risk of harm does not rise to the level of a constitutional violation. 

In the minerun of deliberate-indifference cases, a prisoner suffers some serious medical 

harm.  He sues for damages and alleges that, before the harm occurred, he bore a substantial risk 

of that harm that prison doctors or officials knew of and deliberately disregarded.  The inquiry is 

a retrospective one.  This case is somewhat different.  Plaintiffs do not suffer from COVID-19 

disease or a coronavirus infection.  Instead, they claim that they face a risk of future harm and 

that Defendants are allegedly indifferent to that risk.  And they claim that risk amounts to a cruel 

and unusual punishment and seek prospective relief.   

Defendants agree that the Supreme Court recognized such prospective relief claims in 

Helling v. McKinney, 509 U.S. 25 (1993), and that Helling provides a useful (indeed, controlling) 

framework through which to analyze them.  See DE 3 at 25.  But there are important differences 

between such claims and traditional deliberate-indifference claims for retrospective relief.  Most 

importantly, the objective inquiry in a case like this asks not whether Plaintiffs bore an 

unconstitutionally intolerable risk of COVID-19 at some point in the past (such as last month or 
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even last week), but whether, “after accounting for the protective measures [ADC] has taken, the 

Plaintiffs have . . . shown a substantial risk of serious harm that amounts to cruel and unusual 

punishment,” as that risk exists today.  Valentine II, 2020 WL 1934431, at *3 (emphasis added) 

(internal quotation marks omitted). 

In Helling, a prisoner claimed that he was exposed to secondhand cigarette smoke, that 

the exposure posed serious risks of harm to his future health, and that those risks, and the 

prison’s deliberate indifference to them, violated the Eighth Amendment.  The Court held a 

deliberate-indifference claim of that kind was cognizable in theory, but it set a high bar for the 

level of risk the prisoner would have to prove on remand that is highly relevant here. 

The Court wrote, first, that the prisoner would have to prove that “he himself is being 

exposed to unreasonably high levels of ETS [environmental tobacco smoke].”  Helling, 509 U.S. 

at 35 (emphasis added).  The Court observed that it was “[p]lainly relevant to this determination” 

that the prisoner once was, but now was “no longer the cellmate of a five-pack-a-day smoker.”  

Id.  The Court added that the prison’s new smoking policy, instituted after the start of the 

litigation, might “minimize the risk” to the prisoner “and make it impossible for him to prove 

that he will be exposed to unreasonable risk . . . or that he is now entitled to an injunction.”  Id. at 

36. 

Next, the Court held that the prisoner would have to do still more than prove, by 

“scienc[e] and statistic[s],” the “seriousness of the potential harm and the likelihood” that it “will 

actually be caused by exposure to ETS.”  Id.  The prisoner would have to satisfy the court that 

the risk he proved, should he prove it, was “so grave that it violates contemporary standards of 

decency to expose anyone unwillingly to such a risk.  In other words, the prisoner must show 

that the risk of which he complains is not one that today’s society chooses to tolerate.”  Id. 
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That is the showing Plaintiffs must make here to prevail on the first element of their 

prospective deliberate-indifference claim—that even after taking Defendants’ mitigation 

measures into account, Plaintiffs remain exposed to unreasonably high risks of COVID-19 

infection that are so grave they violate standards of decency and are intolerable to “today’s 

society.”  As the Fifth Circuit recently held of a state prison system taking protective measures 

similar to Arkansas’s, Plaintiffs are unlikely to show that the risk that remains “after accounting 

for the protective measures” ADC has taken rises to that extreme level.  Valentine II, 2020 WL 

1934431, at *3. 

Plaintiffs’ whole case is about mitigating the risk that a disease that has not yet arrived 

will spread.  Their theory is that, if coronavirus reaches the twenty ADC facilities whose inmates 

have thus far been successfully contained from its spread, it will rapidly spread within those 

facilities, due to the close living quarters in prisons, which they themselves liken to those of 

nursing homes and cruise ships.  See DE 3 at 7-8, 26-29.  Defendants have done everything they 

can to minimize that spread if coronavirus comes:  the provision of masks to all inmates and the 

mandate that inmates wear those masks, the provision of masks and gloves to all staff, 

continuous disinfection of surfaces, regular temperature checks of inmates and staff, the isolation 

and testing of inmates who are feverish or otherwise symptomatic.  But it cannot be denied 

that—as in an assisted-living home, a cruise ship, or indeed a densely populated city—the risk of 

spread should coronavirus arrive in any prisons is greater than in less close quarters.  

Yet against that risk, the Court must weigh the limited presence of the virus in ADC 

prisons and must do so in light of ADC’s systematic containment efforts.  Inmates have tested 

positive in one of twenty-one ADC facilities.  In that facility, those who have tested negative are 

entirely isolated from those who have tested positive and the staff who serve them, with the 
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result that new positives have dwindled to zero over the last two days.  In the other twenty 

facilities, of the feverish or symptomatic inmates who have been tested, not one has tested 

positive—though it is ADC policy to test, at no expense, any inmate who has a fever (for which 

inmates are checked continually) or otherwise presents COVID-19 symptoms.   

This record, which rivals not only that of other prison systems but the general 

population’s, is not an accident.  Nor as Plaintiffs simply assert is it a function of limited testing.  

Rather, it is a function of the systematic exclusion of potentially infected persons from ADC 

prisons.  That exclusion takes a number of forms:  suspending visitation, temperature-checking 

staff and barring staff with fevers or other symptoms from entry, excluding staff and other 

persons who have had contact with anyone diagnosed with or under investigation for COVID-19, 

and housing incoming inmates separately from existing inmates for an isolation period of 

fourteen days.  ADC’s record is also a function of the steps it has taken to protect inmates from 

possible asymptomatic carriers of the virus.  Like anyone else in America, ADC inmates cannot 

be assured of never coming into proximity with an asymptomatic carrier.  But if ADC inmates do 

come into proximity with an asymptomatic carrier from outside the prison walls, that person will 

be wearing a mask and gloves. 

Given these measures, Plaintiffs have not shown that the risks they face are so great that 

they violate standards of decency, are ones that today’s society does not tolerate, and ultimately, 

violate the Eighth Amendment’s Cruel and Unusual Punishment Clause.  As the Fifth Circuit has 

held, the risk of serious COVID-19-related illness left over after a similar raft of mitigation 

measures—which that court summarized as “soap, tissues, gloves, masks, regular cleaning, 

signage and education, quarantine of new prisoners, and social distancing during transport”—

does not “amount[] to ‘cruel and unusual punishment.’”  Valentine II, 2020 WL 1934431, at *3.  
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Nor does the Eighth Amendment require state prisons “to do more to mitigate the risk of harm” 

to a still lower level.  Id. 

Indeed, notably, the sort of speculative risk of infection that Plaintiffs raise would not 

even be sufficient to authorize temporary release under the Bail Reform Act’s “compelling 

reason” provision.  See 18 U.S.C. 3142(i).  In United States v. Lunnie, No. 4:19-CR-00180 KGB, 

2020 WL 1644495 (E.D. Ark. Apr. 2, 2020), Magistrate Judge Kearney held a federal prisoner’s 

“argu[ment] that an outbreak is inevitable” at a facility where there were no known cases was 

“speculative,” especially in light of the screening that facility did of staff entering the facility, 

and that his risk of infection was not even a “compelling reason” for release as a statutory matter.  

Id. at *3.  As Judge Kearney put it, the prisoner in that case could not “predict the extent to 

which COVID-19 cases might arise at the facility any more than many Americans can predict 

how they might be exposed to the virus.”  Id. at *4.   

Two weeks later, addressing a request for release by a federal prisoner in a facility where 

there was a single coronavirus case, Magistrate Judge Harris held in a different case that the 

prisoner’s risk of infection was “speculation,” inadequate to ground a request for release under 

the Bail Reform Act’s compelling-reason standard.  United States v. Villagran, No. 

4:19CR00609-14 DPM, 2020 WL 1862188, at *5 (E.D. Ark. Apr. 13, 2020).  Though Judge 

Harris acknowledged the risk of spread in the prison setting, she observed that those risks are 

“present for a number of persons who are not incarcerated, including frontline health care 

providers, and employees and patients in hospitals and nursing homes.”  Id.  Judge Harris also 

found it “speculat[ive]” that “temporary release would result in a safer environment” for that 

prisoner, given the unknown and unknowable risks of exposure to COVID-19 in that prisoner’s 

family home.  Id. 
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 If the risk of infection in facilities with few or no confirmed cases is not even 

“compelling reason” enough to grant a statutory request for temporary release, it is impossible to 

see how that risk is of such magnitude that it violates the Eighth Amendment, especially when 

that risk is compared to the similar risks faced by residents of nursing homes or multi-family 

dwellings.  Or even to Plaintiffs themselves were they released to the less contained and less 

mitigated environment of their homes.  Likewise, it is impossible to see how the risk faced by 

non-infected inmates in Cummins violates the Eighth Amendment, when those inmates, 

uniquely, live in an environment where all residents have been tested and those who have tested 

positive are quarantined and separately staffed.  Plaintiffs certainly cannot show that those risks 

are “not one[s] that today’s society chooses to tolerate.” Helling, 509 U.S. at 36.  They are risks 

that today’s society as a whole is tolerating, though, like ADC, fighting to reduce. 

 b. Defendants have not deliberately disregarded the risk of COVID-19 infection. 

 If Plaintiffs’ likelihood of proving that they are exposed to an unconstitutionally grave 

risk of harm is slim, their chances of proving that Defendants have deliberately disregarded the 

risk of COVID-19 infection (whatever that risk’s magnitude) are nonexistent.  A decision that 

the sort of comprehensive containment and mitigation strategy Defendants have undertaken rises 

to the level of deliberate indifference would be simply unprecedented. 

 First, the law.  The deliberate-indifference standard has been stated many ways, but as 

this Court has put it, what it ultimately requires is “actual knowledge of the risk of harm, 

followed by deliberate inaction amounting to callousness.”  Clarke v. Taylor, No. 2:13-cv-00026, 

2014 WL 4854585, at *5 (E.D. Ark. Sept. 29, 2014) (quoting Bryan v. Endell, 141 F.3d 1290, 

1291 (8th Cir. 1998)).  In other words, a plaintiff “must demonstrate the [defendant] deliberately 

disregarded” the plaintiff’s risk.  Letterman v. Does, 789 F.3d 856, 862 (8th Cir. 2015).   

Case 4:20-cv-00434-KGB   Document 36   Filed 04/30/20   Page 58 of 73



59 
 

One way to show this is to prove “a total deprivation of care,” Langford v. Norris, 614 

F.3d 445, 460 (8th Cir. 2010); another way is to show “[g]rossly incompetent or inadequate 

care.”  Id. (quoting Smith v. Jenkins, 919 F.2d 90, 93 (8th Cir. 1990)).  But “more than 

negligence, more even than gross negligence,” and certainly more than “mere disagreement with 

treatment decisions” is required.  Id. (quoting Alberson v. Norris, 458 F.3d 762, 765 (8th Cir. 

2006)).  Rather, what a plaintiff must show, the Eighth Circuit has repeatedly held, is that prison 

officials “knew that their conduct was inappropriate in light of [plaintiff’s] risk.”  Washington v. 

Denney, 900 F.3d 549, 559 (8th Cir. 2018) (emphasis added) (quoting Krout v. Goemmer, 583 

F.3d 557, 567 (8th Cir. 2009)).  And though “the obvious inadequacy of [an official’s] response 

to a risk may support an inference that the officer recognized [its] inappropriateness . . . [i]t does 

not follow, however, that an unreasonable response—i.e., a negligent response—is sufficient to 

establish liability.”  Krout, 583 F.3d at 567. 

In light of that standard, the Eighth Circuit’s and other courts’ approach to suits alleging 

deliberate indifference to the risk of infection with communicable disease is a simple one.  

Plaintiffs who prove that a prison did little to nothing to combat the spread of a known 

communicable disease will prevail.  But Plaintiffs who sue prisons that do have policies to 

combat the spread of a communicable disease will lose.   

A case Plaintiffs cite, DE 3 at 25, illustrates the first half of that contrast.  In DeGidio v. 

Pung, a prison allowed tuberculosis to spread unabated to hundreds of prisoners over four years.  

920 F.3d 525, 529-31 (8th Cir. 1990).  Though the first case of tuberculosis was diagnosed in 

1982 (in a test conducted on an inmate seven months after he first showed symptoms), and more 

cases followed after that, the prison did not undertake prison-wide testing until 1986—the same 

year it finally got around to issuing a written protocol for tuberculosis testing and control.  See 
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id.  Indeed, no one was even responsible for supervising health services at the prison during the 

four-year outbreak period.  Id. at 529.  Given these facts, the Eighth Circuit had little difficulty 

finding deliberate indifference. 

Sixteen years later in Butler v. Fletcher, 465 F.3d 340 (8th Cir. 2006), the Eighth Circuit 

confronted a very different case of alleged deliberate indifference to the risk of tuberculosis 

infection.  The prisoner in that case offered adequate evidence to survive summary judgment that 

while in prison, he was exposed to “inmates with active TB cases in a manner that created an 

unreasonable risk of serious harm to his health.”  Id. at 345.  But he failed to show deliberate 

indifference because the officials he sued had issued policies that “specifically acknowledged the 

risk [of TB infection] and promulgated detailed procedures for the diagnosis, segregation, and 

treatment of . . . inmates infected with active cases of TB.”  Id.  Thus, those officials “did not 

disregard the risk of tuberculosis infection.”  Id. 

Those principles resolve this case.  Where a prison system “has taken and continues to 

take measures—informed by guidance from the CDC and medical professionals—to abate and 

control the spread of the virus,” it will be virtually impossible to prove that prison officials 

“subjectively believe the measures they are taking are inadequate.”  Valentine II, 2020 WL 

1934431, at *4.  And where prison officials “are trying, very hard, to protect inmates against the 

virus and to treat those who have contracted it,” “[t]he record simply [will] not support any 

suggestion that [d]efendants have turned the kind of blind eye and deaf ear to a known problem 

that would indicate ‘total unconcern’ for the inmates’ welfare.”  Plata, 2020 WL 1908776, at *9 

(quoting Money, 2020 WL 1820660, at *18). 

That language perfectly describes this case.  Defendants are trying, very hard, to prevent 

COVID-19 from entering its facilities, to prevent its spread if it arrives, and to treat and isolate 
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those inmates who have contracted it.  Defendants have walled off their facilities to the 

symptomatic and to the outside world.  They have manufactured tens of thousands of masks and 

provided them to all inmates and staff, while also outfitting staff with gloves.  They continuously 

check inmates’ temperature, monitor them for other symptoms, and test anyone who exhibits 

COVID-19 symptoms.  They continuously cleanse high-touch surfaces with hospital-grade 

disinfectant.  They have tested virtually the entire facility, inmates and staff alike, where the 

virus has reached the inmate population, and have isolated those prisoners who tested positive 

and the staff who serve them from those prisoners who have not.  This is simply not a case where 

prison officials have deliberately disregarded a known risk, much less acted in a fashion that 

Plaintiffs could ever prove Defendants know is inappropriate. 

At most, Plaintiffs are left to claim that Defendants are deliberately indifferent in 

declining to ensure six-foot social distancing throughout the day, including when and where 

prisoners sleep, and declining to release multiple murderers and violent sexual offenders.  

Defendants’ declining to implement those measures does not amount to “[g]rossly incompetent 

or inadequate care” that they know to be inappropriate.  Langford, 614 F.3d at 460. 

First, as to social distancing, the CDC’s guidance that Plaintiffs rely upon recognizes that 

optimal social distancing is not always feasible, especially in the prison context.  Echoing that, 

the district court in Plata found that there was “no basis . . . to conclude that planning for 

anything less than six-foot distancing between all prisoners (and all staff) at all times constitutes 

deliberate indifference.”  Plata, 2020 WL 1908776, at *6.  That court noted six-foot distancing 

“might prove impossible to implement .  .  . in light of security concerns,” would require the 

abandonment of dormitory housing, and “[p]erhaps most significantly,” was only recommended 

by the CDC for prisons as an “ideal[]” that “will need to be tailored to the individual space in the 
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facility” and would “[n]ot . . . be feasible in all facilities.”  Id. (quoting CDC guidance).  In 

Mays, the district court similarly noted that “the CDC’s guidance expressly recognizes that 

complete social distancing may not be possible in the sleeping areas of a jail.”  Mays, 2020 WL 

1812381, at *10.  It then held—under the less demanding objective-reasonableness standard 

applicable to pretrial detainees—that the failure to implement six-foot social distancing was not 

even objectively unreasonable because “[s]pace constraints at the Jail do not allow for the more 

preferable degree of social distancing that exists in the community at large.”  Id.  And as 

explained in detail above, that is equally true here. 

Even the cases on which Plaintiffs rely recognize that optimal social distancing is 

impossible, and thus not constitutionally mandated, in some prison facilities.  The stayed district 

court order on Valentine, for example, only granted much of the relief it did with respect to one 

prison because “[t]he environment is a dormitory, making social distancing in the living quarters 

impossible.”  Valentine, 2020 WL 1916883, at *12.  In response to that impossibility, the district 

court ordered testing of all inmates in that prison, admittedly “go[ing] beyond . . . CDC policies.”  

Id.  For this, its order was stayed.  See Valentine II, 2020 WL 1934431, at *4 (“Plaintiffs have 

cited no precedent holding that the CDC’s recommendations are insufficient to satisfy the Eighth 

Amendment.”).  But at least it did not make the error Plaintiffs propose:  ordering social-

distancing measures that even Plaintiffs’ request for release implicitly recognizes are impossible, 

and holding that failure to achieve the impossible is deliberate indifference.   

As to release, Plaintiffs’ request, at best, amounts to a “mere disagreement,” Langford, 

614 F.3d at 460, not only with Defendants but with medical experts’ guidance for correctional 

facilities, about what responses to COVID-19 are appropriate.  In Plaintiffs’ view, it is inevitable 

that COVID-19 will eventually reach ADC’s twenty uninfected facilities and the quarantined 
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negative population in Cummins and, that once it does, it will rapidly spread through those 

facilities, making release the only reasonable alternative for their putative high-risk subclass.  

But neither of these predictions is inevitable given Defendants’ containment and mitigation 

strategies.  Nor is it clear that release to less contained and mitigated environments would make 

Plaintiffs safer.  And failing to share Plaintiffs’ predictions of the future certainly does not 

amount to deliberately disregarding a known risk. 

Finally, Plaintiffs may ask the Court to order Defendants to take the measures they 

already are taking, just to ensure they will continue to take them, on the theory that even 

Defendants recognize those measures—such as cleaning surfaces with disinfectants, the 

provision of masks, monitoring inmates’ temperatures, and the like—are appropriate.  That 

request suffers from any number of flaws.  To start, courts do not decide hypothetical questions.  

This Court’s jurisdiction is limited to actual cases and controversies, and it cannot decide in the 

abstract whether some hypothetical decision under unknown future circumstances might violate 

the Eighth Amendment.  Moreover, as the Fifth Circuit explained in staying the district court’s 

order in Valentine, which ordered Texas to take an array of measures that its policies already 

required, federal courts cannot enjoin state officials to “follow [their] own laws and procedures.”  

Valentine II, 2020 WL 1934431, at *4 (citing Pennhurst State Sch. & Hosp. v. Halderman, 465 

U.S. 89 (1984)).  And while it might constitute deliberate indifference to fail to implement the 

broadest outlines of ADC’s existing COVID-19 strategy, every detail of that strategy—or every 

detail of Plaintiffs’ requested injunction—is obviously not mandated by the Eighth Amendment, 

and enjoining adherence to what ADC does now would deprive it of the necessary flexibility to 

adapt its response as circumstances require. 

4. Plaintiffs are unlikely to succeed on their ADA claim. 
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Plaintiffs also assert a claim against all Defendants under Title II of the Americans with 

Disabilities Act (“ADA”), 42 U.S.C. § 12132.  Plaintiffs allege that Defendants have 

intentionally discriminated against them “by denying them reasonable accommodations that have 

been recommended by the CDC and are necessary to protect them from COVID-19.”  DE 1 at 44 

¶ 140.  The “reasonable accommodations” they seek include:  (1) access to alcohol-based hand 

sanitizer; (2) provision of cleaning supplies including products containing bleach, adequate to 

clean individuals’ housing areas; (3) provision of PPE; (4) access to antibacterial hand soap and 

towels for hand washing; (5) implementation of social distancing measures “in all locations 

where incarcerated people are required to congregate”; and (6) release from prison or transfer to 

home confinement “if social distancing is not practicable.”  DE 1 at 44 ¶ 141.  As above, 

Plaintiffs are unlikely to succeed on the merits of their Title II claim.   

Title II provides that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, programs, 

or activities of a public entity, or be subjected to discrimination by any such entity.”  42 U.S.C. 

12132.  Title II regulations require public entities, including prisons, to “make reasonable 

modifications in policies . . . when the modifications are necessary to avoid discrimination on the 

basis of disability, unless the public entity can demonstrate that making the modifications would 

fundamentally alter the nature of the service, program, or activity” at issue.  28 C.F.R. 

35.130(b)(7)(i); see also Pa. Dep’t. of Corr. v. Yeskey, 524 U.S. 206 (1998) (holding that prisons 

are entities subject to Title II).  The Supreme Court has explained that states may generally rely 

on the “reasonable assessments” of their own professionals in determining whether an individual 

is qualified for services and programs and whether “reasonable modifications” are available to 
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prevent discrimination.  Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 602 (1999) (citing 28 

C.F.R. 35.130(b)(7) and (d)).     

To succeed on their claim, Plaintiffs must show that Defendants refused to provide 

accommodations they requested “because of [their] disability.”  DeBord v. Bd. of Educ., 126 

F.3d 1102, 1105 (8th Cir. 1997).  The Eighth Circuit has explained that plaintiffs may prove 

unlawful “discrimination” under Title II by offering evidence of disparate treatment based on 

disability or by showing that a facially-neutral policy has the “effect of discriminating against the 

disabled or the severely disabled.”  Id.  And as noted above, states need not make modifications 

that “would fundamentally alter the nature of the service, program, or activity” at issue. 28 

C.F.R. 35.130(b)(7)(i).  Nor must states make modifications that would impose an undue burden 

on the entity, service, or program.  Randolph v. Rodgers, 170 F.3d 850, 858 (8th Cir. 1999).  

Finally, and particularly important in the context of the state prison system, “[a] public entity 

may impose legitimate safety requirements necessary for the safe operation of its services, 

programs, or activities.”  28 C.F.R. 35.130(h).   

Here, even assuming arguendo that the named Plaintiffs (and putative disability subclass 

members) are disabled within the meaning of the ADA, Plaintiffs have offered no evidence to 

show that Defendants denied their requests for reasonable accommodations because of their 

disabilities.  Indeed, Plaintiffs’ complaint and TRO/PI motions ask for things that they have 

never requested from Defendants.  (Payne Decl. ¶ 110).  As a matter of law, Defendants cannot 

be found liable under Title II of the ADA for failing to provide unsolicited accommodations.  

Randolph, 170 F.3d at 858 (citing Lue v. Moore, 43 F.3d 1203, 1206 (8th Cir. 1994)).    

Plaintiffs’ requests for various items—even if they were properly preserved—should be 

dismissed as moot.  As detailed above, ADC has already provided the vast majority of requested 
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items (or to inmate porters for their benefit).  Indeed, Plaintiffs concede as much.  See, e.g., 

Kouri Decl. (DE 3-3) ¶¶ 11-12, 14; Otwell Decl. (DE 3-5) ¶¶ 8-9, 12; Frazier Decl. (DE 3-8) ¶ 7.  

Plaintiffs also concede that ADC has implemented some social distancing measures that are 

feasible in the prison setting, such as taking only one barracks at a time to chow.  See, e.g., 

Otwell Decl. (DE 3-5) ¶ 11.  Under Olmstead, this Court should defer to ADC officials’ 

determination of what accommodations are reasonable in response to a global health crisis. 

Plaintiffs’ request for a federal court order requiring ADC to provide every inmate 

incarcerated within one of its 20 units with access to alcohol-based hand sanitizer, cleaning 

supplies (including bleach), a guaranteed measure of social distance from other inmates and 

staff, and to release or transfer the Plaintiffs/putative class members to home confinement “if 

social distancing is not practicable” fails for three reasons.  First, these measures would pose 

security risks to the ADC’s facilities and thus are not required under Title II.  (Payne Decl. ¶ 56).  

As detailed above, alcohol-based hand sanitizer is not only unnecessary per Arkansas 

Department of Health and CDC guidance, it is a safety and security threat to the institution 

because it is an intoxicant, flammable, and toxic.  Similarly, providing inmates with unfettered 

access to chemicals such as bleach poses a security threat to other inmates and staff, and such an 

order is completely unnecessary in light of the undisputed evidence that inmate porters are 

continuously cleaning inmate housing and other common areas, and that that work is monitored 

by security staff.   

Second, in light of the physical characteristics of ADC’s units as well as security and 

staffing needs, a court order requiring such measures would pose an impossible burden.  (Payne 

Decl. ¶ 76).  For example, the Arkansas Department of Health has recognized the 

impracticability of ensuring social distancing measures in the correctional setting due to space 
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and security constraints.  (Garner Decl. ¶ 14).  Indeed, in light of the architecture of the ADC’s 

units and security needs, it would be impossible for Defendants to comply with an order 

requiring them to guarantee that incarcerated inmates can remain six feet apart from each other 

and from staff in order to practice social distancing at all times.  Likewise, it would be unduly 

burdensome to require the ADC to provide all inmates, including those in punitive or restrictive 

housing, with access to chemicals like bleach. 

Third, Plaintiffs’ request to release them and countless others from prison or to transfer 

them to home confinement would fundamentally change the nature of the correctional institution 

and the sentences the ADC is charged with carrying out by state law.  (Payne Decl. ¶ 111).  

Plaintiffs’ suggestion that it would not because ADC already affords emergency furloughs to 

inmates who are actually critically ill, and then only if they do not pose a security risk, see DE 3 

at 49 (citing Ark. Admin. Code 004.00.2-812), is absurd; Plaintiffs seek, without regard to 

inmates’ offenses, disciplinary histories, or propensities for violence, the release of—among 

many others—any inmate over fifty or who has asthma.  That would fundamentally change the 

nature of ADC institutions.  As a matter of law, such an accommodation is not available under 

Title II. 

For all of these reasons, the Court should hold that Plaintiffs are unlikely to succeed on 

the merits of their ADA claim and deny their request for temporary or preliminary injunctive 

relief. 

5. Plaintiffs are unlikely to succeed on their requests for class certification. 

While this Court may issue preliminary injunctive relief to an uncertified class, to do so it 

must find that Plaintiffs are likely to succeed on their requests for class certification.  See Mays, 
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2020 WL 1987007, at *16.  Otherwise, it can only grant preliminary relief to the named 

Plaintiffs.   

Plaintiffs propose a class of all inmates in an ADC facility, a high-risk subclass of any 

ADC inmate over 50 or any inmate “with any condition specifically identified by CDC . . . as 

increasing their risk of contracting, having severe illness from, and/or dying from COVID-19,” 

and a disability subclass of inmates who have a disability, as defined in the ADA, that, whether 

or not identified as a risk factor by the CDC, does, in fact, place those inmates at increased risk 

of contracting, becoming seriously ill from, or dying from COVID-19.  DE 1 at 15-16 ¶ 41.  

Plaintiffs contend that class, and those subclasses, could be certified under Fed. R. Civ. P. 

23(b)(2).  That provision permits class certification when “the party opposing the class has acted 

or refused to act on grounds that apply generally to the class, so that final injunctive relief or 

corresponding declaratory relief is appropriate respecting the class as a whole.”  Without 

conceding that the threshold requirements of Rule 23(a) are met, particularly the requirements 

that Plaintiffs prove the existence of common questions of law or fact to the class (and 

subclasses) and that Plaintiffs’ claims and the defenses to those claims are typical to the class 

(and subclasses),10 “the sticking point” for Plaintiffs’ attempt to bring class claims here is Rule 

23(b)(2) itself.  Mays, 2020 WL 1987007, at *18. 

In Wal-Mart Stores, Inc. v. Dukes, the Supreme Court held that “[t]he key to the (b)(2) 

class is the indivisible nature of the injunctive or declaratory remedy warranted—the notion that 

the conduct is such that it can be enjoined or declared unlawful only as to all of the class 

members or as to none of them.”  564 U.S. 338, 360 (2011) (internal quotation marks omitted) 

                                                           
10 See Money, 2020 WL 1820660, at *14 (holding of a similar proposed class that there 

was no  common question of law or fact that was likely to drive the resolution of the case, as the 
Supreme Court’s commonality precedent requires). 
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(citation omitted).  “In other words, Rule 23(b)(2) . . . does not authorize class certification when 

each class member would be entitled to a different injunction . . . against the defendant.”  Id. 

Ultimately, even if Plaintiffs’ legal theories had any purchase (and they do not), there is 

no reason relief must apply “to all of the class members or . . . to none of them.”  Id.  For 

instance, even if Plaintiffs could prevail on their request for mass release, whether an individual 

prisoner could be released would ultimately depend on this Court’s assessment of that 

individual’s health conditions and the risk that prisoner would reoffend.  Indeed, it is barely 

conceivable, and is certainly not the only outcome, that were Plaintiffs to prevail, they would 

succeed in obtaining release for every inmate over 50 and every inmate with a condition 

identified as a risk factor for COVID-19, in every ADC facility.  For these reasons, the district 

court in Mays recently concluded that class certification was a virtual impossibility for a subclass 

of prisoners seeking release.  Mays, 2020 WL 1987007, at *19-21. 

The same can be said for Plaintiffs’ proposed class as a whole.  Plaintiffs would doubtless 

contend that this Court can decide, for the class of all ADC inmates, whether the Eighth 

Amendment requires six-foot social distancing.  But—if Plaintiffs’ claims succeed at all—that 

too will depend on the circumstances of individual class members.  It will depend on the design 

of each class member’s prison; on whether the levels or risks of infection at a given prison are 

great enough that it is deliberately indifferent not to institute social distancing; on whether 

inmates seeking that relief are at an extremely low risk, or a high risk, for serious illness in the 

event of infection.11  To be sure, Plaintiffs have a maximalist view of the merits on which the 

                                                           
11 The Mays court deemed a proposed subclass seeking social distancing conditionally 

certifiable.  But that subclass sought social distancing in a single jail with a massive outbreak.  
Mays, 2020 WL 1987007, at *22.  Thus, the court concluded it could address its request for 
social distancing, in its favor or in the jail’s, in “a single order.”  Id.  The logic does not extend to 
a statewide prison system. 
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Eighth Amendment mandates optimal social distancing for all inmates.  But that is not the “only” 

view the Court could or likely would take.  The all-but-inevitable form relief would take in this 

case would be highly particularized injunctive relief for particular inmates at particular facilities.  

III. Plaintiffs have not shown irreparable harm. 

Plaintiffs contend they are likely to suffer irreparable harm from outbreaks that have not 

happened yet, from a virus that has not reached their facilities yet (or from which, in one facility, 

they are rigorously quarantined).  That is a remarkable claim.  “In order to demonstrate 

irreparable harm, a party must show that the harm is certain and great and of such imminence 

that there is a clear and present need for equitable relief.”  Novus Franchising, Inc. v. Dawson, 

725 F.3d 885, 895 (8th Cir. 2013) (internal quotation marks omitted) (quoting Ia. Utils. Bd. v. 

FCC, 109 F.3d 418, 425 (8th Cir. 1996)).  “Speculative harm does not support a preliminary 

injunction,” S.J.W. ex rel. Wilson v. Lee’s Summit R-7 School District, 696 F.3d 771, 779 (8th 

Cir. 2012), nor does “[m]erely demonstrating the possibility of harm.”  Chlorine Inst., Inc. v. Soo 

Line R.R., 792 F.3d 903, 915 (8th Cir. 2015).  But that is all Plaintiffs have demonstrated here. 

Plaintiffs assert that “there is a substantial probability” that unless this Court acts, 

prisoners at currently case-free facilities will be infected with COVID-19.   DE 3 at 38.  But all 

they offer to support that assertion is their say-so.  In Tuesday’s telephonic hearing, Plaintiffs 

argued that outbreaks at ADC’s twenty uninfected facilities are likely to occur because an 

infection has occurred at a single facility.  That makes no sense.  Indeed, if anything, the fact that 

there have been no outbreaks at twenty facilities almost two months after COVID-19 first 

reached Arkansas would suggest the opposite.  But whichever inference is more logical, 

Plaintiffs have not shown certain, imminent harm. 

Case 4:20-cv-00434-KGB   Document 36   Filed 04/30/20   Page 70 of 73



71 
 

Courts that have considered claims regarding as-yet uninfected prisons agree that 

speculation that COVID-19 will reach a prison’s inmates one day, and further speculation that 

staff will fail to contain COVID-19 and that it will rapidly spread once it arrives, does not 

amount to irreparable harm.  In Verma v. Doll, No. 4:20-CV-14, 2020 WL 1814149 (M.D. Pa. 

Apr. 9, 2020), a district court held that where a prison had one positive test, and was taking 

similar steps to ADC’s to contain the prison and minimize spread, a 67-year-old prisoner with 

preexisting health conditions had failed to show irreparable harm, or even that he would “be 

safer if he were released from . . . custody.”  Id. at *6.  In Engelund v. Doll, No. 4:20-CV-00604, 

2020 WL 1974389 (M.D. Pa. Apr. 24, 2020), a different judge of the same district found a lack 

of irreparable harm in two prisons with one and thirteen inmates who had tested positive, 

respectively, finding the “risk of exposure too speculative to constitute irreparable harm.”  Id. at 

*12.  In Thakker v. Doll, — F. Supp. 3d —, 2020 WL 2025384 (M.D. Pa. Apr. 27, 2020), the 

district court, after granting preliminary relief a month prior out of fear that “COVID-19 was 

inexorably marching towards the Facilities, tsunami-like in its looming catastrophic impact,” 

reversed course, finding that in the month that had passed, “[t]he fears which [it] reasonably 

harbored of a ‘tinderbox’ scenario have largely failed to appear within those Facilities” (which 

had zero, one, and forty cases each), and that plaintiffs had therefore failed to show irreparable 

harm except with respect to the facility with forty cases.  Id. at *7-8.   And as already discussed, 

two Magistrate Judges of this Court have held that speculation of an eventual outbreak in federal 

prisons is not even a compelling reason for release as a statutory matter, much less a certainty.  

Given such findings on similar records, the Court should not find irreparable harm, as much as 

Plaintiffs would like the Court to do what epidemiologists cannot and forecast the infections and 

outbreaks of the future. 
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IV. The other factors weigh against a preliminary injunction. 

Arkansas has a significant interest in preserving the health, welfare, and safety of its 

citizens, whether in prison or out, and its choices not to release any ADC prisoner over 50 or 

who has a condition that marginally enhances COVID-19 risk, or to institute six-foot social 

distancing in prisons that were not designed for it, are designed to do just that.  The Arkansas 

Board of Correction has certified over 1,200 non-violent, non-sexual offenders for early release, 

but Plaintiffs, who are themselves either violent, sexual or habitual offenders, would have 

Defendants go further and release anyone at an even marginally heightened COVID-19 risk, 

without regard for offense or disciplinary history.  That infusion of thousands of dangerous 

offenders into the population, during a pandemic, no less, would disserve the public interest and 

cause the State irreparable harm. 

Plaintiffs’ request for six-foot social distancing would likewise impose a likelihood of 

irreparable harm.  Should COVID-19 reach other ADC facilities, ADC will take appropriate 

measures to quarantine those inmates who are infected, as they have in Cummins.  In the 

meantime, however, Plaintiffs’ requested measures would guard against the future risk of a virus 

that has not yet reached twenty of ADC’s twenty-one inmate populations at the expense of 

creating risks of present harm.  Spreading inmates throughout prison facilities into unsecured 

areas, or areas that cannot simultaneously be adequately secured, would allow Plaintiffs and the 

putative class members they wish to represent to be harmed by, and harm, others.   
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CONCLUSION 

The Court should deny the Plaintiffs’ various pending motions for preliminary injunctive 

relief. 
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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
NICHOLAS FRAZIER, et al.                                            PLAINTIFFS 
  
 v.  CASE NO. 4:20-CV-00434-KGB-JJV 
 
WENDY KELLEY, et al.     DEFENDANTS 

 

 
DECLARATION OF DEXTER PAYNE 

 

 
I, Dexter Payne, am competent to testify and have personal knowledge regarding 

the statements contained in this declaration and under the penalty of perjury, do hereby 

state and verify the following:  

1. I am the Director of the Arkansas Division of Correction, an agency that 

falls under the Arkansas Department of Corrections. Until July 1, 2019, the Arkansas 

Division of Correction was known as the Arkansas Department of Correction. For the 

purposes of this declaration, I will refer to the Arkansas Division of Correction, formerly 

the Arkansas Department of Correction, as the “ADC.” 

2. The ADC is responsible for the operations of prisons, typically referred to 

as “units,” throughout Arkansas.   

3. As soon as it became apparent that the spread of COVID-19 may reach 

Arkansas, the ADC immediately began preparing to respond to the threat posed by the 

virus. 

4. Certain aspects of the ADC’s preparation for and response to COVID-19 are 

included in the ADC’s Emergency Preparedness Manual, which is confidential and not 
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subject to public disclosure. See Ark. Code Ann. § 12-27-137. As a result, this declaration 

describes many of the ways the ADC responded to the threat posed by COVID-19, but 

security concerns prohibit identification and explanation of every approach. 

5. From the very beginning, the ADC’s preparation involved working closely 

with other state and federal agencies, in addition to national correctional organizations, 

to formulate and direct the ADC’s preparation and response to the impact of the virus on 

staff and the inmate population within ADC facilities.  

6. For instance, ADC officials worked closely with the Arkansas Department 

of Health, Arkansas Department of Emergency Management, the ADC’s contracted 

medical provider, Wellpath, LLC, the National Institute of Corrections, the American 

Correction Association, the Correctional Leaders Association, and others. 

7. ADC officials communicated regularly with Department of Health officials, 

often multiple times per day.  

8. ADC officials also attended webinars about COVID-19 to learn more about 

the virus and to assist in preparing a thorough and comprehensive response.  

9. This joint effort between the ADC and other state agencies and entities is 

ongoing, and the ADC’s evidence-based approach to safely addressing the risks 

presented by COVID-19 continues to this day as new information and strategies become 

available through the Center for Disease Control and Prevention, and other partners. 

10. The collaborative approach between these agencies and the ADC has 

included input into the ADC’s efforts to prevent the virus from entering ADC facilities, 
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as well as input into the ADC’s operational response to the COVID-19 outbreak in 

Arkansas.  

11. The ADC worked with these entities both in terms of the formulation and 

implementation of ADC procedures and protocols generally, as well as specific 

involvement in working with ADC staff, including unit wardens, with respect to that 

response.  

12. At all times, the ADC has worked diligently to combat the spread of 

COVID-19 and to ensure the health and safety of the inmates housed within ADC units, 

as well as the health and safety of staff and officials. 

13. On Wednesday, March 11, 2020, Arkansas Governor Asa Hutchinson 

announced the first presumptive case of COVID-19 in Arkansas.  

14. That same day, the Arkansas Department of Corrections, the cabinet 

department of which the ADC is one part, began immediately taking proactive steps in 

response to the virus. (Mar. 11, 2020 Memo).  

15. At that time, the ADC reminded and encouraged inmates and staff to 

regularly wash their hands, practice respiratory etiquette, such as covering coughs and 

sneezes, avoid handshakes, and continue regular surface cleaning. (Mar. 11, 2020 Memo).  

16. The ADC also encouraged employees to stay home when ill. (Mar. 11, 2020 

Memo).  

17. In addition, the ADC created a website, which is updated multiple times 

per day in some instances, to inform the public about the ADC’s continued efforts in 
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response to COVID-19. That website is located at https://adc.arkansas.gov/coronavirus-

covid-19-updates.  

18. The ADC also regularly updated its social media accounts to provide 

information about its response to COVID-19, as well as providing updates during 

Governor Hutchinson’s daily press conferences.  

19. The ADC continued to diligently investigate what steps it could take to 

further protect inmates and staff at its units across the state and implement procedural 

changes to achieve that goal.  

20. On March 16, 2020, after discussion with the Arkansas Department of 

Health and Wellpath, LLC, the ADC suspended inmate visitation in an effort to prevent 

the spread of COVID-19 to the employees and inmates at its correctional facilities. (Mar. 

16, 2020 Press Release).  

21. That suspension applied to all prisons and community correction centers, 

and it applied to regular and special visits. (Mar. 16, 2020 Press Release).  

22. In recognition that suspending in-person visitation could negatively impact 

the mental and emotional wellbeing of inmates and their families, the ADC conferred 

with its telephone and video visitation providers and reduced the price of phone calls, e-

mails, and video visitation in order to keep family ties as strong as possible, and the ADC 

promptly notified inmates of these changes. (Mar. 16, 2020 Press Release; Mar. 19, 2020 

Visitation Poster). The ADC also extended video visitation hours.  

23. The Division of Community Correction—another agency within the 

Department of Corrections that is responsible for more than 60,000 offenders on parole 
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and supervised probation and operates six licensed residential treatment centers—took 

similar steps, including waiving supervision fees, suspending face-to-face office visits, 

expanding the use of mobile applications to supervise offenders, and finding alternative 

means for individuals to participate in discretionary groups, such as Alcoholic 

Anonymous or substance abuse groups.  

24. The ADC also worked to reduce the number of people entering correctional 

facilities across the state. To that end, the ADC restricted visitation so that only badged 

volunteers, as opposed to occasional volunteers, were allowed to enter facilities. (Mar. 16, 

2020 Press Release).  

25. Later, the ADC took even further steps to reduce the number of people 

entering ADC facilities and stopped badged volunteers from entering its facilities to 

reduce potential exposure.  

26. Inmates housed in ADC units were also no longer allowed to go on 

meritorious or emergency furloughs, except those inmates participating in a work-release 

program. (Mar. 16, 2020 Press Release; Mar. 19, 2020 Furlough Memo).  

27. Other exceptions for work release included two “lockdowns” when a 

presumptively positive employee was tested at a work release site. The site was locked 

down and inmates were not sent out to work in the community until cleared in 

consultation with the Arkansas Department of Health.  

28. Importantly, the ADC changed its practice relating to incoming inmates as 

well. All new intakes into ADC’s prisons are housed together for a period of 14 days 

following intake. Similarly, all new intakes into community correction centers are housed 
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together for a period of 14 days. By doing so, the Department of Corrections sought to 

slow a potential spread of COVID-19 from the community into an ADC or community 

corrections facility. Relatedly, county jails housing inmates to be incarcerated in an ADC 

unit are working with the ADC to confirm incoming inmates do not exhibit symptoms of 

the virus.  

29. Likewise, the ADC continued to ensure staff and visitors were not bringing 

the virus within ADC facilities. As early as March 20, 2020, the ADC posted signage 

throughout its facilities informing staff and visitors of new precautions.  (Mar. 20, 2020 

Poster; Public Health Notice Poster).  

30. Those precautions include screening anyone entering ADC facilities for 

possible exposure to COVID-19. (Mar. 20, 2020 Poster).  

31. At the direction of the Arkansas Department of Health, the ADC began 

restricting access to correctional facilities for anyone that had: (1) traveled internationally 

within the previous 14 days to countries with sustained transmission of COVID-19; (2) 

contact with anyone who had a confirmed diagnosis of, or was under investigation for, 

COVID-19; or (3) exhibited symptoms of a respiratory infection, including cough, 

shortness of breath, or a fever. (Mar. 20, 2020 Poster).  

32. The ADC also began screening the temperature of all staff before they enter 

the facility prior to the start of their shifts, and employees who have a temperature of 

higher than 100.4 degrees Fahrenheit are sent home and advised to seek care from their 

doctor if they have other symptoms. (Mar. 20, 2020 Poster).   
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33. Wellpath, the ADC’s medical provider, also worked with inmates to reduce 

the potential spread of the virus through ADC facilities. On March 27, 2020, Wellpath 

sent a memorandum to ADC inmates and Arkansas Community Correction residents 

informing them that non-urgent on- and off-site medical appointments could be 

rescheduled to limit the risk of spreading the virus. (Mar. 27, 2020 Wellpath Memo). 

Inmates were also informed that urgent consultations and emergencies would be treated 

as usual. (Mar. 27, 2020 Wellpath Memo).  

34. On March 23, 2020, to encourage inmates to seek medical attention if they 

experienced symptoms of COVID-19, the ADC immediately suspended the medical 

copays inmates would normally have paid for a health services visit.  This means that 

any inmate who believes he or she is experiencing symptoms of COVID-19 may seek 

immediate treatment from Wellpath, for free. 

35. On Monday, March 23, 2020, following the extensive efforts explained 

above, the United States Centers for Disease Control and Prevention (“CDC”) issued 

guidance specifically directed to correctional institutions. (CDC Guidance for Corr. Fac.).  

36. On Friday, March 27, 2020, the Arkansas Department of Health issued its 

own recommendations, entitled “COVID-19: Guidance for State Correctional Facilities 

and Local Detention Facilities.” (ADH Mar. 27, 2020, Guidance).  

37. The Arkansas Department of Health’s guidance synthesized many of the 

CDC’s recommendations and issued particularized guidance for correctional facilities 

within the state. As detailed above, the ADC had already implemented many of these 
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recommendations, but it promptly implemented new procedures to follow the 

Department of Health’s guidance. 

38. For example, the Department of Health’s guidance recommends the ADC 

communicate with staff, offenders, volunteers, and visitors about COVID-19 and educate 

them about how to prevent contracting and spreading the virus. (ADH Mar. 27, 2020, 

Guidance, at *1). By March 11, 2020, and even before, the ADC had already taken steps 

to inform inmates, staff, and visitors about COVID-19 and the topics discussed in the 

Department of Health’s guidance. (Mar. 11, 2020 Memo).  

39. The ADC also posted signage throughout its facilities informing inmates 

and staff to wash their hands often with soap and water, for at least 20 seconds, wear face 

masks as much as possible, avoid touching their eyes, nose, or mouth without cleaning 

their hands first, clean their personal belongings, to keep as much distance between each 

other as possible, and other important information recommended by the Department of 

Health. (Protect Yourself Poster).  

40. The ADC posted additional signage throughout its facilities, in both English 

and Spanish, further educating inmates and staff. (Mar. 20, 2020 Poster; Clean Hands 

Poster; Cover Your Cough Poster; Wash Hands English; Wash Hands Spanish). Wellpath 

also provided educational posters in English and Spanish. (Wellpath Informational 

Posters).  

41. Inmates were also informed to report any symptoms to ADC staff or 

medical personnel as soon as possible.  
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42. In addition to educating inmates and staff, the Department of Health 

recommended the use of personal protective equipment (“PPE”) for inmates and staff to 

the extent possible. (ADH Mar. 27, 2020, Guidance, at *1).  

43. Around the time the guidance was issued, the ADC rapidly began a 

massive operation to manufacture and distribute 80,000 cloth masks for inmates and staff. 

The masks are made by Arkansas Correctional Industries in the garment factory outside 

of the Cummins Unit.  

44. To date, over 42,000 masks and 250 face shields have been created and 

distributed to units, facilities, and offices across the state.  

45. The ADC also received a distribution of PPE, including masks, face shields, 

gloves, and other items, from the Arkansas Department of Emergency Management. The 

ADC purchased additional PPE from the open market.  

46. As recommended by the Department of Health, every inmate housed in 

general population has already received one mask, and the ADC is continuing 

production to ensure each inmate also has a second mask.  

47. My understanding of the CDC guidance and other reporting is that cloth 

masks are designed to reduce the risk of the wearer from spreading the virus, but they are 

not designed to prevent the wearer from contracting the virus. (CDC Cloth Mask Rec.). In 

other words, cloth masks protect others from the wearer, not the other way around.   

48. As a result, inmates in restrictive housing have not received masks. Those 

inmates are housed in individual or two-man cells, do not come into contact with other 
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inmates, and have very limited exposure to staff. Accordingly, a cloth mask is 

unnecessary for those inmates.  

49. ADC staff also wear masks and gloves as precautionary measures 

throughout the units, including when interacting with inmates in restrictive housing.  

50. Inmates and staff have been educated on best practices for wearing their 

masks and instructed to wear them as often as possible.  

51. In addition, inmates have the ability to anonymously report staff members, 

or other inmates, for failing to comply with health and safety procedures by 

anonymously submitting a request for interview form.   

52. The ADC also ordered enhanced cleaning and disinfection of its units. For 

example, barracks-style housing for general population inmates are cleaned continuously 

throughout the day by inmate porters housed in those barracks. This includes cleaning 

the residential area, showers, bathrooms, and recreational areas in the barracks. Other 

inmate porters clean hallways throughout the unit, the chow hall, gym, and other areas 

accessed by inmates.  

53. Porters have been instructed to pay particular attention to high-touch 

surfaces throughout the units, and their cleaning efforts are monitored by security staff.  

54. The porters use Razor Chemical Company’s Citrus Breeze III, which is a 

hospital-grade fungicide, disinfectant, deodorizer, and virucidal product to clean the 

barracks, common areas, high-touch items, and other areas of the unit.  

55. Inmates in restrictive housing are provided the same cleaning products 

twice per week in order to clean their cells.  
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56. Providing inmates with unrestricted access to alcohol-based hand sanitizer 

and chemicals such as bleach would provide security risks to other inmates and staff.  

57. Likewise, inmates are provided ample supplies to ensure they can maintain 

their personal hygiene. All inmates within the ADC are provided soap free of charge and 

have constant access to warm water to ensure they can wash their hands as often as they’d 

like in accordance with CDC and Department of Health guidance.  

58. Because soap and water are available to all inmates at ADC units, hand 

sanitizer is not necessary. Neither the CDC nor Department of Health guidelines mandate 

or require the ADC to provide hand sanitizer to inmates. In fact, the CDC guidance 

specifically acknowledges that alcohol-based hand sanitizer may not be permissible 

based on security restrictions, because it is flammable, intoxicating, and potentially 

poisonous. Alcohol-based hand sanitizer, moreover, is really only needed if, unlike in the 

ADC, soap and water are unavailable. (CDC Guidance at *2, 7).  

59. The ADC has, however, provided non-alcohol-based hand sanitizer 

stations for all general population inmates in different areas of the units, except for the 

inmates at the Cummins Unit for reasons explained below, for use once the inmates leave 

their barracks.  

60. Inmates in general population housing have access to showers throughout 

the day and are free to shower as often as they deem fit. Inmates in restrictive housing 

are able to shower multiple times per week.  

61. Inmates also have access to free toilet paper they can use as face tissue and 

to clean their personal belongings if they wish.  
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62. In addition, inmates are provided a free hand towel and bath towel that are 

laundered multiple times per week, and inmates receive clean hand and bath towels 

when their soiled towels are taken to be laundered.  

63. The ADC implemented new procedures for detecting the presence of 

COVID-19 in its facilities. As an initial matter, every inmate in general population of each 

unit (except the Cummins Unit as explained below) has their temperature checked with 

a no-contact infrared laser thermometer each time they leave the barracks and move to 

the chow hall.  

64. Any inmates who register a temperature in excess of CDC and Department 

of Health guidelines then have a follow-up temperature screening using an under-the-

tongue thermometer with a protective sheath to prevent transmission. Inmates in 

restrictive housing have their temperatures checked when they exhibit symptoms.  

65. Inmates who register a temperature indicating potential infection are taken 

to medical services.  

66. In addition, all inmates who experience symptoms of COVID-19 are 

encouraged to submit a health services request to meet with Wellpath.  

67. Beginning as early as March 23, 2020, all medical copays were waived to 

encourage inmates to seek medical care and report any symptoms they experience.  

68. Likewise, staff have been educated on the symptoms of COVID-19 and 

instructed to be on the lookout for symptoms in inmates and staff and to take inmates 

exhibiting symptoms to the infirmary or some other area to be seen by medical staff.  
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69. As recommended by the Department of Health, once taken to medical for 

exhibiting symptoms, the inmate is isolated and treated by medical staff. If medical staff 

determine the inmate is presenting symptoms because of COVID-19, as opposed to some 

other, non-COVID reason, the inmate is tested for other respiratory ailments and, if 

necessary based on those results, the virus.  

70. As also recommended by the Department of Health, inmates remain 

isolated until the various, necessary test results are returned.  

71. Wellpath has taken steps to reduce exposure as well by placing plastic, 

translucent barriers in the medical department to allow medical staff to see inmates while 

minimizing risk of spreading the virus.  

72. The Department of Health also recommends implementing strategies for 

social distancing, to the extent possible in the facilities. (ADH Mar. 27, 2020, Guidance, at 

*1). The ADC has implemented several procedures to encourage social distancing, 

including educating inmates about the practice.  

73. The ADC also took steps to reduce inmates from gathering together in 

groups, including suspending congregational religious services, staggering meal times to 

reduce the number of inmates in the chow halls, requiring inmates to spread out while 

eating meals, and reducing the number of inmates going to areas such as the commissary, 

recreation, medical pill call, and other areas at any one time.  

74. Inmates in restrictive housing who are assigned to one-man cells already 

do stay at least six feet away from other inmates and staff.  
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75. Security and space constraints, however, make it difficult to ensure all 

inmates remain six feet apart at all times. For example, ADC housing units are not large 

enough so that every inmate’s bed can be moved six-feet away from another. Inmate beds 

are organized in compliance with American Correctional Association standards. Moving 

inmates to non-secure housing areas would create significant security risks and put staff 

and other inmates in danger.  

76. In light of the physical characteristics of ADC units, as well as security and 

staffing needs, a court order requiring additional social distancing measures would both 

risk the safety and security of the facilities and constitute an undue burden on the 

operations of the ADC’s prison system. 

77. ADC staff continue to develop additional ways to facilitate social distancing 

within the units, including, as explained further below, working to release certain 

inmates to create additional space in the units.  

78. The ADC has taken many other precautions recommended by the 

Department of Health as the ADC continues to respond to the virus and work to protect 

inmates and staff.  

79. As recommended by the Department of Health, the ADC has coordinated 

with local law enforcement and followed the procedures set out by court officials for 

hearings and other inmate appearances.  

80. And, even before Department of Health guidance, the ADC amended its 

visitation policy to severely restrict the number of individuals entering and leaving the 

facility.  
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81. The ADC also temporarily modified congregational religious services to 

avoid inmates interacting with individuals from other housing areas.  

82. Non-urgent medical services were also postponed. (Mar. 27, 2020 Wellpath 

Memo).  

83. The ADC also modified its inmate-transfer procedures to reduce inmate 

movement between units.  

84. The ADC also changed other procedures, such as staggering meal times in 

the chow hall to reduce the number of inmates in the room at once, encouraging inmates 

to spread out from each other as much as possible, limiting non-essential travel for ADC 

personnel, and many other procedures as recommended by the Department of Health. 

(ADH Mar. 27, 2020, Guidance). 

85. As recommended by the Department of Health, the ADC prepared a plan 

for how to respond in the event the virus reached a unit. Importantly, as of April 29, 2020, 

COVID-19 has only been detected in inmates in one unit within the ADC: the Cummins 

Unit.  

86. On April 12, 2020, the first inmate tested positive for COVID-19.  

87. Once the ADC discovered COVID-19 had in fact made it into the Cummins 

Unit, the ADC implemented a host of new procedures directly aimed at reducing the 

spread of the virus as much as possible. First, on April 13, 2020, the ADC tested every 

inmate housed in the barracks with the first confirmed positive inmate.  
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88. The ADC then began randomly testing a sample of other inmates housed 

in the Cummins Unit to determine if the virus had spread to any other housing areas. 

Those tests confirmed the virus had indeed infected other areas.  

89. To combat the spread of the virus within the unit, the ADC placed all 

barracks on “lockdown” so that inmates do not leave their barracks unless they are 

receiving medical attention or have tested negative and they are being used for the 

assistance of daily operations.  

90. For those inmates who have tested negative, and are being used for the 

assistance of daily operations, those inmates have their temperatures checked each time 

they leave the barracks and, if they exhibit symptoms of COVID-19, are isolated and 

tested again.  

91. Meals are brought to the inmates in their barracks to reduce inmate 

movement throughout the unit.  

92. Next, the ADC tested nearly every inmate in the Cummins Unit and a total 

of nearly 1,700 inmates were tested.  

93. In fact, to ensure results on inmate tests as quickly as possible, ADC officials 

drove overnight to Memphis, Tennessee, to deliver cases full of inmate samples for 

testing. ADC officials have also rushed inmate test samples to Little Rock, Arkansas, for 

quicker results.  

94. The ADC has also conducted widespread testing of its staff. For instance, 

on April 21, 2020, Wellpath held a drive-through testing clinic for staff at the Cummins 

Unit and approximately 250 employees were tested for the virus. Wellpath held another 
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testing clinic on April 23, 2020, in order to ensure testing for all the various shifts worked 

by ADC staff. In total, over 400 employees were tested for COVID-19. Wellpath has also 

planned a third clinic to test any remaining staff who were not tested during the two 

previous clinics.  

95. Based on the test results, the ADC restructured housing arrangements in 

compliance with Department of Health guidance. The Department of Health 

recommends that inmates who have tested positive, if single cells are not available, 

should be housed with other positive-testing inmates. (ADH Mar. 27, 2020, Guidance, at 

*3). The Cummins Unit has complied with that recommendation and created three 

housing groups and made adjustments to security staffing in relation to the new housing 

arrangement.  

96. First, all inmates who have tested positive for COVID-19 are removed from 

the prison population and only housed with other inmates who also tested positive. The 

security staff assigned to this housing group do not work in any other areas of the unit.  

97. Second, all inmates who have tested negative are separated from the prison 

population and housed with other negative-tested inmates. The security staff assigned to 

that group also work only in those areas of the unit.  

98. Third, all inmates who are currently indeterminate, including inmates 

whose test results have not been returned, are housed only with other indeterminate 

inmates and, again, the security staff assigned to these areas only work in those locations. 

Both the inmate housing adjustments, and attendant security staff procedures, were 

implemented in response to COVID-19’s presence in the unit.  
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99. Inmates at the Cummins Unit have been informed of their test results, given 

guidance on seeking additional medical treatment if needed, and further educated on 

best practices to avoid transmission.  

100. The Cummins Unit has also worked to balance the normal medical needs 

of the inmate population with the new needs posed by COVID-19. More particularly, the 

ADC has created a field hospital at the Cummins Unit to treat positive-tested inmates 

who need medical care.  

101. Other inmates with non-COVID ailments who require medical attention are 

treated, and oftentimes housed, in the Unit’s infirmary. This process ensures inmates who 

need medical attention for COVID-related illnesses receive medical treatment without 

risking potential exposure to other inmates requiring non-COVID-related medical 

attention.  

102. The Department of Health has issued additional guidance for correctional 

facilities. For instance, on April 13, 2020, the Department of Health issued “ADH 

Guidance for Reducing Spread of COVID-19 in Correctional Facilities.” (ADH Apr. 13, 

2020, Guidance). Two days later, the Department of Health released a slightly modified 

version of their new guidance. (ADH Apr. 15, 2020, Guidance). These documents make 

many of the recommendations previously suggested in prior Department of Health 

guidance, and the ADC continues to comply with these recommendations as best as 

possible.  
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103. The Arkansas Department of Corrections, including the Board of 

Corrections, have continued efforts to protect inmates while balancing the risk of other 

societal harms.  

104. On Friday, April 24, 2020, the Board of Corrections voted unanimously to 

invoke the expanded Emergency Powers Act and certify a list of 1,244 inmates to be 

eligible for release, pending the Parole Board’s decision. 

105. In doing so, the Board of Corrections suspended its normal requirement 

that inmates must spend at least six months in the ADC before being considered for 

release, in addition to relaxing offense restrictions, as authorized by Governor 

Hutchinson’s executive orders regarding the public health emergency.  

106. All inmates under consideration have been convicted of non-sexual and 

non-violent crimes, as determined by Ark. Code Ann. § 5-4-501(d)(2), and their release is 

determined by the Parole Board.  

107. All such inmates will receive a COVID-19 symptoms screening before they 

are released, all symptomatic inmates will be tested for the virus, and no inmates who 

are known or presumed to be positive for the virus will be released into the community 

until they are medically cleared.  

108. Any such inmates will have their parole delayed until the inmate is no 

longer contagious. As an additional precautionary measure, the Department of 

Corrections enhanced its offender management information system to flag COVID-

positive offenders. 
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As of March 11, 2020 

 
From Wendy Kelley, Secretary of Corrections 

Coronavirus and AR DOC Facilities & Offices 

We are taking proactive steps to protect the health and safety of our 
communities, including for our employees and those held in our facilities 
and visiting our offices. DOC staff are in regular contact with the 
Department of Health to ensure that we have the necessary response 
protocols in place. We will continue to review our protocols and implement 
any necessary practice. 

What are we doing to reduce the risk in facilities and offices? 

Employees and offenders are being encouraged to follow appropriate 

hygiene protocols to limit spread of the virus. These protocols include: 
 

• Practicing and encouraging regular hand washing; 
• Practicing and encouraging respiratory etiquette (covering coughs and 

sneezes); 
• Avoiding handshakes; 
• Continuing regular surface cleaning; and  
• Employees are encouraged to stay home when ill (staff, volunteers, 

vendors, visitors, etc.) 

 What about facility and office visitation? 

Any changes to a facility’s visitation schedule, or entrance procedures, will 
be posted online and distributed via the Arkansas Department of 
Corrections Facebook Page. Potential visitors can also call a facility to 
inquire about visitation changes. 
 
Parolees and probationers may call their supervising office for updates 
regarding any changes to office visit policies. 
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FOR IMMEDIATE RELEASE Contact: Dina Tyler, Communications Director 
MARCH 16, 2020        870-267-6205, dina.tyler@arkansas.gov 

     

DOC TAKES STEPS TO PREVENT SPREAD OF COVID-19 

After much discussion with the Arkansas Health Department, the Administration, and its 
divisions and medical provider, the Department of Corrections is suspending inmate 
visitation for 21 days in an effort to prevent the spread of COVID-19 to the employees 
and inmates at its correctional facilities. The suspension includes all prisons and 
community correction centers, and it applies to regular and special visits.  

Because DOC wants to keep family ties as strong as possible during this time, the price 
of phone calls has been reduced. There will be no connect fee on telephone calls and 
the per minute price will be 15 cents on calls with offenders in both the Division of 
Correction and the Division of Community Correction facilities. Video visitation will be 
$2.50 for a 30-minute visit at state prisons and 15 cents a minute for video visits at 
community correction centers.   

To further reduce the number of people coming inside the facilities, only badged 
volunteers will be allowed to enter facilities for the next 21 days. Occasional volunteers, 
including those with faith-based groups, cannot enter during this time.  

The Parole Board will hold its hearings by telephone and will not appear in person at the 
facilities Family members, victims, or anyone else wishing to support or protest parole 
for an inmate may email their comments to ParoleBoard@arkansas.gov. Offender 
attorneys can appear at the Parole Board office in Little Rock.   

To further limit possible exposure to the virus, inmates will not be allowed to go on 
meritorious or emergency furloughs during the three-week period. The prohibition 
applies to all inmates, including 309 Program participants housed in county jails and 
those at the Arkansas Law Enforcement Training Academy and the Arkansas State 
Police. Our work release inmates will continue to work and be allowed furloughs.   

### 
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Please notify medical staff 
if you have traveled outside 
of the United States in the 
past 14 days.

Visit wwwnc.cdc.gov/travel/notices for a list of international infections of concern. 
The Arkansas Department of Health is available for consultation 24/7 at 1-800-803-7847.

All healthy visitors please:
• Clean your hands after arriving and before leaving.
• Always cover your cough.
• Use a tissue or your sleeve when you cough or 

sneeze.
• Clean your hands after coughing or sneezing.

Do not visit if you have signs or symptoms of a respiratory 
infection, such as fever, cough, or sore throat.

PUBLIC HEALTH NOTICE
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WellpathSM 
1283 Murfreesboro Road, Suite 500 

Nashville, TN 37217   
   

www.wellpathcare.com 

 

MEMORANDUM 

Date:   March 27, 2020 

To:   Inmates and/or Residents of ADC and ACC     

From: Wellpath Regional Office 
   
RE:  COVID-19 IMPACT ON OFFSITE-ONSITE APPOINTMENTS 

 

With the Pandemic of COVID-19 many things are changing and new federal recommendations are being 

made regarding medical appointments/procedures. 

Some of you have asked NOT to go out to your consults/appointments for fear of contracting the virus 

and that is understandable. 

According to CDC recommendations, non-urgent appointments may be rescheduled to limit the risk of 

spreading the virus. Otherwise, you could catch the virus and possibly spread it to others, and the virus 

may create serious health concerns, including death.  

Other appointments may be delayed due to the hospitals and clinics treating a large number of COVID-19 

patients. This is outside the control of Wellpath.  

Rest assured we will schedule any urgent consultations in the meantime and emergencies will still be 

treated as usual! 

Your understanding is appreciated.  We are trying to protect you, the community and provide all the 

services you need. 
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CS 316182-A 03/27/2020

Who is the intended audience 
for this guidance?
This document is intended to 
provide guiding principles for 
healthcare and non-healthcare 
administrators of correctional 
and detention facilities 
(including but not limited 
to federal and state prisons, 
local jails, and detention centers), 
law enforcement agencies that 
have custodial authority for detained populations (i.e., US 
Immigration and Customs Enforcement and US Marshals 
Service), and their respective health departments, to assist in 
preparing for potential introduction, spread, and mitigation 
of COVID-19 in their facilities. In general, the document uses 
terminology referring to correctional environments but can also 
be applied to civil and pre-trial detention settings.

This guidance will not necessarily address every possible 
custodial setting and may not use legal terminology specific 
to individual agencies’ authorities or processes. The guidance 
may need to be adapted based on individual facilities’ 
physical space, staffing, population, operations, and 
other resources and conditions. Facilities should contact 
CDC or their state, local, territorial, and/or tribal public health 
department if they need assistance in applying these principles 
or addressing topics that are not specifically covered in this 
guidance.

cdc.gov/coronavirus

Interim Guidance on Management of Coronavirus Disease 
2019 (COVID-19) in Correctional and Detention Facilities 

This interim guidance is based on what is currently known about the transmission and severity of corona-
virus disease 2019 (COVID-19) as of March 23, 2020. 

The US Centers for Disease Control and Prevention (CDC) will update this guidance as needed and as 
additional information becomes available. Please check the following CDC website periodically for updated 
interim guidance: https://www.cdc.gov/coronavirus/2019-ncov/index.html.

This document provides interim guidance specific for correctional facilities and detention centers during the 
outbreak of COVID-19, to ensure continuation of essential public services and protection of the health and 
safety of incarcerated and detained persons, staff, and visitors. Recommendations may need to be revised as 
more information becomes available.

In this guidance
• Who is the intended audience for this 

guidance?

• Why is this guidance being issued?

• What topics does this guidance 
include?

• Definitions of Commonly Used Terms

• Facilities with Limited Onsite 
Healthcare Services

• COVID-19 Guidance for Correctional 
Facilities

• Operational Preparedness

• Prevention

• Management

• Infection Control 

• Clinical Care of COVID-19 Cases

• Recommended PPE and PPE Training 
for Staff and Incarcerated/Detained 
Persons

• Verbal Screening and Temperature 
Check Protocols for Incarcerated/
Detained Persons, Staff, and Visitors
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Why is this guidance being issued?
Correctional and detention facilities can include custody, housing, education, recreation, healthcare, food 
service, and workplace components in a single physical setting. The integration of these components presents 
unique challenges for control of COVID-19 transmission among incarcerated/detained persons, staff, and 
visitors. Consistent application of specific preparation, prevention, and management measures can help 
reduce the risk of transmission and severe disease from COVID-19.

• Incarcerated/detained persons live, work, eat, study, and recreate within congregate environments, 
heightening the potential for COVID-19 to spread once introduced.

• In most cases, incarcerated/detained persons are not permitted to leave the facility.

• There are many opportunities for COVID-19 to be introduced into a correctional or detention facility, 
including daily staff ingress and egress; transfer of incarcerated/detained persons between facilities and 
systems, to court appearances, and to outside medical visits; and visits from family, legal representatives, 
and other community members. Some settings, particularly jails and detention centers, have high turnover, 
admitting new entrants daily who may have been exposed to COVID-19 in the surrounding community or 
other regions.

• Persons incarcerated/detained in a particular facility often come from a variety of locations, increasing the 
potential to introduce COVID-19 from different geographic areas.

• Options for medical isolation of COVID-19 cases are limited and vary depending on the type and size of 
facility, as well as the current level of available capacity, which is partly based on medical isolation needs for 
other conditions. 

• Adequate levels of custody and healthcare staffing must be maintained to ensure safe operation of the 
facility, and options to practice social distancing through work alternatives such as working from home or 
reduced/alternate schedules are limited for many staff roles. 

• Correctional and detention facilities can be complex, multi-employer settings that include government 
and private employers. Each is organizationally distinct and responsible for its own operational, personnel, 
and occupational health protocols and may be prohibited from issuing guidance or providing services to 
other employers or their staff within the same setting. Similarly, correctional and detention facilities may 
house individuals from multiple law enforcement agencies or jurisdictions subject to different policies and 
procedures.

• Incarcerated/detained persons and staff may have medical conditions that increase their risk of severe 
disease from COVID-19. 

• Because limited outside information is available to many incarcerated/detained persons, unease and 
misinformation regarding the potential for COVID-19 spread may be high, potentially creating security and 
morale challenges. 

• The ability of incarcerated/detained persons to exercise disease prevention measures (e.g., frequent 
handwashing) may be limited and is determined by the supplies provided in the facility and by security 
considerations. Many facilities restrict access to soap and paper towels and prohibit alcohol-based hand 
sanitizer and many disinfectants.

• Incarcerated persons may hesitate to report symptoms of COVID-19 or seek medical care due to co-pay 
requirements and fear of isolation. 

CDC has issued separate COVID-19 guidance addressing healthcare infection control and clinical care of 
COVID-19 cases as well as close contacts of cases in community-based settings. Where relevant, commu-
nity-focused guidance documents are referenced in this document and should be monitored regularly for 
updates, but they may require adaptation for correctional and detention settings.
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This guidance document provides additional recommended best practices specifically for correctional and 
detention facilities. At this time, different facility types (e.g., prison vs. jail) and sizes are not differ-
entiated. Administrators and agencies should adapt these guiding principles to the specific needs 
of their facility.

What topics does this guidance include?
The guidance below includes detailed recommendations on the following topics related to COVID-19 in correc-
tional and detention settings:

 √ Operational and communications preparations for COVID-19

 √ Enhanced cleaning/disinfecting and hygiene practices

 √ Social distancing strategies to increase space between individuals in the facility 

 √ How to limit transmission from visitors

 √ Infection control, including recommended personal protective equipment (PPE) and potential alternatives 
during PPE shortages

 √ Verbal screening and temperature check protocols for incoming incarcerated/detained individuals, staff, 
and visitors

 √ Medical isolation of confirmed and suspected cases and quarantine of contacts, including considerations 
for cohorting when individual spaces are limited

 √ Healthcare evaluation for suspected cases, including testing for COVID-19

 √ Clinical care for confirmed and suspected cases

 √ Considerations for persons at higher risk of severe disease from COVID-19

Definitions of Commonly Used Terms
Close contact of a COVID-19 case—In the context of COVID-19, an individual is considered a close contact 
if they a) have been within approximately 6 feet of a COVID-19 case for a prolonged period of time or b) 
have had direct contact with infectious secretions from a COVID-19 case (e.g., have been coughed on). Close 
contact can occur while caring for, living with, visiting, or sharing a common space with a COVID-19 case. 
Data to inform the definition of close contact are limited. Considerations when assessing close contact include 
the duration of exposure (e.g., longer exposure time likely increases exposure risk) and the clinical symptoms 
of the person with COVID-19 (e.g., coughing likely increases exposure risk, as does exposure to a severely ill 
patient).

Cohorting—Cohorting refers to the practice of isolating multiple laboratory-confirmed COVID-19 cases 
together as a group, or quarantining close contacts of a particular case together as a group. Ideally, cases 
should be isolated individually, and close contacts should be quarantined individually. However, some 
correctional facilities and detention centers do not have enough individual cells to do so and must consider 
cohorting as an alternative. See Quarantine and Medical Isolation sections below for specific details about 
ways to implement cohorting to minimize the risk of disease spread and adverse health outcomes.

Community transmission of COVID-19—Community transmission of COVID-19 occurs when individuals 
acquire the disease through contact with someone in their local community, rather than through travel to an 
affected location. Once community transmission is identified in a particular area, correctional facilities and 
detention centers are more likely to start seeing cases inside their walls. Facilities should consult with local 
public health departments if assistance is needed in determining how to define “local community” in the 
context of COVID-19 spread. However, because all states have reported cases, all facilities should be vigilant 
for introduction into their populations.
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Confirmed vs. Suspected COVID-19 case—A confirmed case has received a positive result from a COVID-19 
laboratory test, with or without symptoms. A suspected case shows symptoms of COVID-19 but either has not 
been tested or is awaiting test results. If test results are positive, a suspected case becomes a confirmed case.

Incarcerated/detained persons—For the purpose of this document, “incarcerated/detained persons” 
refers to persons held in a prison, jail, detention center, or other custodial setting where these guidelines are 
generally applicable. The term includes those who have been sentenced (i.e., in prisons) as well as those held 
for pre-trial (i.e., jails) or civil purposes (i.e, detention centers). Although this guidance does not specifically 
reference individuals in every type of custodial setting (e.g., juvenile facilities, community confinement facil-
ities), facility administrators can adapt this guidance to apply to their specific circumstances as needed. 

Medical Isolation—Medical isolation refers to confining a confirmed or suspected COVID-19 case (ideally 
to a single cell with solid walls and a solid door that closes), to prevent contact with others and to reduce the 
risk of transmission. Medical isolation ends when the individual meets pre-established clinical and/or testing 
criteria for release from isolation, in consultation with clinical providers and public health officials (detailed 
in guidance below). In this context, isolation does NOT refer to punitive isolation for behavioral infractions 
within the custodial setting. Staff are encouraged to use the term “medical isolation” to avoid confusion.

Quarantine—Quarantine refers to the practice of confining individuals who have had close contact with 
a COVID-19 case to determine whether they develop symptoms of the disease. Quarantine for COVID-19 
should last for a period of 14 days. Ideally, each quarantined individual would be quarantined in a single cell 
with solid walls and a solid door that closes. If symptoms develop during the 14-day period, the individual 
should be placed under medical isolation and evaluated for COVID-19. If symptoms do not develop, 
movement restrictions can be lifted, and the individual can return to their previous residency status within 
the facility.

Social Distancing—Social distancing is the practice of increasing the space between individuals and 
decreasing the frequency of contact to reduce the risk of spreading a disease (ideally to maintain at least 6 feet 
between all individuals, even those who are asymptomatic). Social distancing strategies can be applied on an 
individual level (e.g., avoiding physical contact), a group level (e.g., canceling group activities where individuals 
will be in close contact), and an operational level (e.g., rearranging chairs in the dining hall to increase 
distance between them). Although social distancing is challenging to practice in correctional and detention 
environments, it is a cornerstone of reducing transmission of respiratory diseases such as COVID-19. 
Additional information about social distancing, including information on its use to reduce the spread of other 
viral illnesses, is available in this CDC publication.

Staff—In this document, “staff” refers to all public sector employees as well as those working for a private 
contractor within a correctional facility (e.g., private healthcare or food service). Except where noted, “staff” 
does not distinguish between healthcare, custody, and other types of staff including private facility operators.

Symptoms—Symptoms of COVID-19 include fever, cough, and shortness of breath. Like other respiratory 
infections, COVID-19 can vary in severity from mild to severe. When severe, pneumonia, respiratory failure, 
and death are possible. COVID-19 is a novel disease, therefore the full range of signs and symptoms, the 
clinical course of the disease, and the individuals and populations most at risk for disease and complications 
are not yet fully understood. Monitor the CDC website for updates on these topics.

Facilities with Limited Onsite Healthcare Services
Although many large facilities such as prisons and some jails usually employ onsite healthcare staff and have 
the capacity to evaluate incarcerated/detained persons for potential illness within a dedicated healthcare 
space, many smaller facilities do not. Some of these facilities have access to on-call healthcare staff or 
providers who visit the facility every few days. Others have neither onsite healthcare capacity nor onsite 
medical isolation/quarantine space and must transfer ill patients to other correctional or detention facilities 
or local hospitals for evaluation and care.
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The majority of the guidance below is designed to be applied to any correctional or detention facility, either 
as written or with modifications based on a facility’s individual structure and resources. However, topics 
related to healthcare evaluation and clinical care of confirmed and suspected COVID-19 cases and their close 
contacts may not apply directly to facilities with limited or no onsite healthcare services. It will be especially 
important for these types of facilities to coordinate closely with their state, local, tribal, and/or territorial 
health department when they encounter confirmed or suspected cases among incarcerated/detained persons 
or staff, in order to ensure effective medical isolation and quarantine, necessary medical evaluation and care, 
and medical transfer if needed. The guidance makes note of strategies tailored to facilities without onsite 
healthcare where possible. 

Note that all staff in any sized facility, regardless of the presence of onsite healthcare services, should observe 
guidance on recommended PPE in order to ensure their own safety when interacting with confirmed and 
suspected COVID-19 cases. Facilities should make contingency plans for the likely event of PPE shortages 
during the COVID-19 pandemic.

COVID-19 Guidance for Correctional Facilities
Guidance for correctional and detention facilities is organized into 3 sections: Operational Preparedness, 
Prevention, and Management of COVID-19. Recommendations across these sections can be applied simulta-
neously based on the progress of the outbreak in a particular facility and the surrounding community. 

• Operational Preparedness. This guidance is intended to help facilities prepare for potential COVID-19 
transmission in the facility. Strategies focus on operational and communications planning and personnel 
practices.

• Prevention. This guidance is intended to help facilities prevent spread of COVID-19 from outside the 
facility to inside. Strategies focus on reinforcing hygiene practices, intensifying cleaning and disinfection 
of the facility, screening (new intakes, visitors, and staff), continued communication with incarcerated/
detained persons and staff, and social distancing measures (increasing distance between individuals). 

• Management. This guidance is intended to help facilities clinically manage confirmed and suspected 
COVID-19 cases inside the facility and prevent further transmission. Strategies include medical isolation 
and care of incarcerated/detained persons with symptoms (including considerations for cohorting), 
quarantine of cases’ close contacts, restricting movement in and out of the facility, infection control 
practices for individuals interacting with cases and quarantined contacts or contaminated items, intensified 
social distancing, and cleaning and disinfecting areas visited by cases. 

Operational Preparedness
Administrators can plan and prepare for COVID-19 by ensuring that all persons in the facility know the 
symptoms of COVID-19 and how to respond if they develop symptoms. Other essential actions include 
developing contingency plans for reduced workforces due to absences, coordinating with public health and 
correctional partners, and communicating clearly with staff and incarcerated/detained persons about these 
preparations and how they may temporarily alter daily life. 

Communication & Coordination
 √ Develop information-sharing systems with partners.

 ο Identify points of contact in relevant state, local, tribal, and/or territorial public health departments 
before cases develop. Actively engage with the health department to understand in advance which 
entity has jurisdiction to implement public health control measures for COVID-19 in a particular 
correctional or detention facility.

 ο Create and test communications plans to disseminate critical information to incarcerated/detained 
persons, staff, contractors, vendors, and visitors as the pandemic progresses.
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 ο Communicate with other correctional facilities in the same geographic area to share information 
including disease surveillance and absenteeism patterns among staff. 

 ο Where possible, put plans in place with other jurisdictions to prevent confirmed and suspected 
COVID-19 cases and their close contacts from being transferred between jurisdictions and facilities 
unless necessary for medical evaluation, medical isolation/quarantine, clinical care, extenuating 
security concerns, or to prevent overcrowding.

 ο Stay informed about updates to CDC guidance via the CDC COVID-19 website as more information 
becomes known.

 √ Review existing pandemic flu, all-hazards, and disaster plans, and revise for COVID-19. 
 ο Ensure that physical locations (dedicated housing areas and bathrooms) have been identified 

to isolate confirmed COVID-19 cases and individuals displaying COVID-19 symptoms, and to 
quarantine known close contacts of cases. (Medical isolation and quarantine locations should be 
separate). The plan should include contingencies for multiple locations if numerous cases and/
or contacts are identified and require medical isolation or quarantine simultaneously. See Medical 
Isolation and Quarantine sections below for details regarding individual medical isolation and 
quarantine locations (preferred) vs. cohorting.

 ο Facilities without onsite healthcare capacity should make a plan for how they will ensure that 
suspected COVID-19 cases will be isolated, evaluated, tested (if indicated), and provided necessary 
medical care. 

 ο Make a list of possible social distancing strategies that could be implemented as needed at different 
stages of transmission intensity.

 ο Designate officials who will be authorized to make decisions about escalating or de-escalating 
response efforts as the epidemiologic context changes.

 √ Coordinate with local law enforcement and court officials.
 ο Identify lawful alternatives to in-person court appearances, such as virtual court, as a social 

distancing measure to reduce the risk of COVID-19 transmission.

 ο Explore strategies to prevent over-crowding of correctional and detention facilities during a 
community outbreak.

 √ Post signage throughout the facility communicating the following:
 ο For all: symptoms of COVID-19 and hand hygiene instructions

 ο For incarcerated/detained persons: report symptoms to staff

 ο For staff: stay at home when sick; if symptoms develop while on duty, leave the facility as soon 
as possible and follow CDC-recommended steps for persons who are ill with COVID-19 symptoms 
including self-isolating at home, contacting their healthcare provider as soon as possible to 
determine whether they need to be evaluated and tested, and contacting their supervisor.

 ο Ensure that signage is understandable for non-English speaking persons and those with low literacy, 
and make necessary accommodations for those with cognitive or intellectual disabilities and those 
who are deaf, blind, or low-vision.

Personnel Practices
 √ Review the sick leave policies of each employer that operates in the facility.

 ο Review policies to ensure that they actively encourage staff to stay home when sick.

 ο If these policies do not encourage staff to stay home when sick, discuss with the contract company.

 ο Determine which officials will have the authority to send symptomatic staff home.
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 √ Identify staff whose duties would allow them to work from home. Where possible, allowing 
staff to work from home can be an effective social distancing strategy to reduce the risk of 
COVID-19 transmission.

 ο Discuss work from home options with these staff and determine whether they have the supplies and 
technological equipment required to do so.

 ο Put systems in place to implement work from home programs (e.g., time tracking, etc.).

 √ Plan for staff absences. Staff should stay home when they are sick, or they may need to stay home to 
care for a sick household member or care for children in the event of school and childcare dismissals. 

 ο Allow staff to work from home when possible, within the scope of their duties.

 ο Identify critical job functions and plan for alternative coverage by cross-training staff where possible.

 ο Determine minimum levels of staff in all categories required for the facility to function safely. If 
possible, develop a plan to secure additional staff if absenteeism due to COVID-19 threatens to bring 
staffing to minimum levels.

 ο Consider increasing keep on person (KOP) medication orders to cover 30 days in case of healthcare 
staff shortages.

 √ Consider offering revised duties to staff who are at higher risk of severe illness with COVID-19. 
Persons at higher risk may include older adults and persons of any age with serious underlying medical 
conditions including lung disease, heart disease, and diabetes. See CDC’s website for a complete list, and 
check regularly for updates as more data become available to inform this issue.

 ο Facility administrators should consult with their occupational health providers to determine whether 
it would be allowable to reassign duties for specific staff members to reduce their likelihood of 
exposure to COVID-19. 

 √ Offer the seasonal influenza vaccine to all incarcerated/detained persons (existing population 
and new intakes) and staff throughout the influenza season. Symptoms of COVID-19 are similar to 
those of influenza. Preventing influenza cases in a facility can speed the detection of COVID-19 cases and 
reduce pressure on healthcare resources.

 √ Reference the Occupational Safety and Health Administration website for recommendations 
regarding worker health.

 √ Review CDC’s guidance for businesses and employers to identify any additional strategies the facility can 
use within its role as an employer.

Operations & Supplies
 √ Ensure that sufficient stocks of hygiene supplies, cleaning supplies, PPE, and medical supplies 

(consistent with the healthcare capabilities of the facility) are on hand and available, and have 
a plan in place to restock as needed if COVID-19 transmission occurs within the facility.

 ο Standard medical supplies for daily clinic needs

 ο Tissues

 ο Liquid soap when possible. If bar soap must be used, ensure that it does not irritate the skin and 
thereby discourage frequent hand washing. 

 ο Hand drying supplies

 ο Alcohol-based hand sanitizer containing at least 60% alcohol (where permissible based on security 
restrictions)

 ο Cleaning supplies, including EPA-registered disinfectants effective against the virus that causes 
COVID-19
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 ο Recommended PPE (facemasks, N95 respirators, eye protection, disposable medical gloves, and 
disposable gowns/one-piece coveralls). See PPE section and Table 1 for more detailed information, 
including recommendations for extending the life of all PPE categories in the event of shortages, and 
when face masks are acceptable alternatives to N95s. 

 ο Sterile viral transport media and sterile swabs to collect nasopharyngeal specimens if COVID-19 
testing is indicated

 √ Make contingency plans for the probable event of PPE shortages during the COVID-19 
pandemic, particularly for non-healthcare workers.

 ο See CDC guidance optimizing PPE supplies.

 √ Consider relaxing restrictions on allowing alcohol-based hand sanitizer in the secure setting 
where security concerns allow. If soap and water are not available, CDC recommends cleaning hands 
with an alcohol-based hand sanitizer that contains at least 60% alcohol. Consider allowing staff to carry 
individual-sized bottles for their personal hand hygiene while on duty. 

 √ Provide a no-cost supply of soap to incarcerated/detained persons, sufficient to allow frequent 
hand washing. (See Hygiene section below for additional detail regarding recommended frequency and 
protocol for hand washing.)

 ο Provide liquid soap where possible. If bar soap must be used, ensure that it does not irritate the skin 
and thereby discourage frequent hand washing.

 √ If not already in place, employers operating within the facility should establish a respiratory 
protection program as appropriate, to ensure that staff and incarcerated/detained persons 
are fit tested for any respiratory protection they will need within the scope of their 
responsibilities.

 √ Ensure that staff and incarcerated/detained persons are trained to correctly don, doff, and 
dispose of PPE that they will need to use within the scope of their responsibilities. See Table 1  
for recommended PPE for incarcerated/detained persons and staff with varying levels of contact with 
COVID-19 cases or their close contacts.

Prevention
Cases of COVID-19 have been documented in all 50 US states. Correctional and detention facilities can 
prevent introduction of COVID-19 from the community and reduce transmission if it is already inside by 
reinforcing good hygiene practices among incarcerated/detained persons, staff, and visitors (including 
increasing access to soap and paper towels), intensifying cleaning/disinfection practices, and implementing 
social distancing strategies.

Because many individuals infected with COVID-19 do not display symptoms, the virus could be present 
in facilities before cases are identified. Both good hygiene practices and social distancing are critical in 
preventing further transmission. 

Operations
 √ Stay in communication with partners about your facility’s current situation.

 ο State, local, territorial, and/or tribal health departments

 ο Other correctional facilities

 √ Communicate with the public about any changes to facility operations, including visitation 
programs.
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 √ Restrict transfers of incarcerated/detained persons to and from other jurisdictions and 
facilities unless necessary for medical evaluation, medical isolation/quarantine, clinical care, 
extenuating security concerns, or to prevent overcrowding.

 ο Strongly consider postponing non-urgent outside medical visits.

 ο If a transfer is absolutely necessary, perform verbal screening and a temperature check as outlined in 
the Screening section below, before the individual leaves the facility. If an individual does not clear 
the screening process, delay the transfer and follow the protocol for a suspected COVID-19 case—
including putting a face mask on the individual, immediately placing them under medical isolation, 
and evaluating them for possible COVID-19 testing. If the transfer must still occur, ensure that 
the receiving facility has capacity to properly isolate the individual upon arrival. Ensure that staff 
transporting the individual wear recommended PPE (see Table 1) and that the transport vehicle is 
cleaned thoroughly after transport.

 √ Implement lawful alternatives to in-person court appearances where permissible.

 √ Where relevant, consider suspending co-pays for incarcerated/detained persons seeking 
medical evaluation for respiratory symptoms.

 √ Limit the number of operational entrances and exits to the facility.

Cleaning and Disinfecting Practices
 √ Even if COVID-19 cases have not yet been identified inside the facility or in the surrounding 

community, begin implementing intensified cleaning and disinfecting procedures according to 
the recommendations below. These measures may prevent spread of COVID-19 if introduced.

 √ Adhere to CDC recommendations for cleaning and disinfection during the COVID-19 response. Monitor 
these recommendations for updates.

 ο Several times per day, clean and disinfect surfaces and objects that are frequently touched, especially 
in common areas. Such surfaces may include objects/surfaces not ordinarily cleaned daily (e.g., 
doorknobs, light switches, sink handles, countertops, toilets, toilet handles, recreation equipment, 
kiosks, and telephones). 

 ο Staff should clean shared equipment several times per day and on a conclusion of use basis (e.g., 
radios, service weapons, keys, handcuffs).

 ο Use household cleaners and EPA-registered disinfectants effective against the virus that causes 
COVID-19 as appropriate for the surface, following label instructions. This may require lifting 
restrictions on undiluted disinfectants. 

 ο Labels contain instructions for safe and effective use of the cleaning product, including precautions 
that should be taken when applying the product, such as wearing gloves and making sure there is 
good ventilation during use.

 √ Consider increasing the number of staff and/or incarcerated/detained persons trained and 
responsible for cleaning common areas to ensure continual cleaning of these areas throughout 
the day.

 √ Ensure adequate supplies to support intensified cleaning and disinfection practices, and have a 
plan in place to restock rapidly if needed.
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Hygiene
 √ Reinforce healthy hygiene practices, and provide and continually restock hygiene supplies 

throughout the facility, including in bathrooms, food preparation and dining areas, intake 
areas, visitor entries and exits, visitation rooms and waiting rooms, common areas, medical, 
and staff-restricted areas (e.g., break rooms).

 √ Encourage all persons in the facility to take the following actions to protect themselves and 
others from COVID-19. Post signage throughout the facility, and communicate this information 
verbally on a regular basis. Sample signage and other communications materials are available on 
the CDC website. Ensure that materials can be understood by non-English speakers and those with low 
literacy, and make necessary accommodations for those with cognitive or intellectual disabilities and those 
who are deaf, blind, or low-vision.

 ο Practice good cough etiquette: Cover your mouth and nose with your elbow (or ideally with a 
tissue) rather than with your hand when you cough or sneeze, and throw all tissues in the trash 
immediately after use. 

 ο Practice good hand hygiene: Regularly wash your hands with soap and water for at least 20 
seconds, especially after coughing, sneezing, or blowing your nose; after using the bathroom; before 
eating or preparing food; before taking medication; and after touching garbage. 

 ο Avoid touching your eyes, nose, or mouth without cleaning your hands first. 
 ο Avoid sharing eating utensils, dishes, and cups.
 ο Avoid non-essential physical contact. 

 √ Provide incarcerated/detained persons and staff no-cost access to:
 ο Soap—Provide liquid soap where possible. If bar soap must be used, ensure that it does not irritate 

the skin, as this would discourage frequent hand washing.

 ο Running water, and hand drying machines or disposable paper towels for hand washing
 ο Tissues and no-touch trash receptacles for disposal

 √ Provide alcohol-based hand sanitizer with at least 60% alcohol where permissible based on 
security restrictions. Consider allowing staff to carry individual-sized bottles to maintain hand hygiene.

 √ Communicate that sharing drugs and drug preparation equipment can spread COVID-19 due to 
potential contamination of shared items and close contact between individuals.

Prevention Practices for Incarcerated/Detained Persons
 √ Perform pre-intake screening and temperature checks for all new entrants. Screening 

should take place in the sallyport, before beginning the intake process, in order to identify and 
immediately place individuals with symptoms under medical isolation. See Screening section below for 
the wording of screening questions and a recommended procedure to safely perform a temperature check. 
Staff performing temperature checks should wear recommended PPE (see PPE section below).

 ο If an individual has symptoms of COVID-19 (fever, cough, shortness of breath):

 � Require the individual to wear a face mask. 

 � Ensure that staff who have direct contact with the symptomatic individual wear recommended PPE.

 � Place the individual under medical isolation (ideally in a room near the screening location, 
rather than transporting the ill individual through the facility), and refer to healthcare staff for 
further evaluation. (See Infection Control and Clinical Care sections below.)

 � Facilities without onsite healthcare staff should contact their state, local, tribal, and/or territorial 
health department to coordinate effective medical isolation and necessary medical care. 
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 ο If an individual is a close contact of a known COVID-19 case (but has no COVID-19 
symptoms): 

 � Quarantine the individual and monitor for symptoms two times per day for 14 days. (See 
Quarantine section below.) 

 � Facilities without onsite healthcare staff should contact their state, local, tribal, and/or 
territorial health department to coordinate effective quarantine and necessary medical care. 

 √ Implement social distancing strategies to increase the physical space between incarcerated/
detained persons (ideally 6 feet between all individuals, regardless of the presence of 
symptoms). Strategies will need to be tailored to the individual space in the facility and the needs of the 
population and staff. Not all strategies will be feasible in all facilities. Example strategies with varying 
levels of intensity include:

 ο Common areas:
 � Enforce increased space between individuals in holding cells, as well as in lines and waiting areas 

such as intake (e.g., remove every other chair in a waiting area)

 ο Recreation:
 � Choose recreation spaces where individuals can spread out

 � Stagger time in recreation spaces

 � Restrict recreation space usage to a single housing unit per space (where feasible)

 ο Meals:
 � Stagger meals 

 � Rearrange seating in the dining hall so that there is more space between individuals (e.g., 
remove every other chair and use only one side of the table)

 � Provide meals inside housing units or cells

 ο Group activities:
 � Limit the size of group activities

 � Increase space between individuals during group activities

 � Suspend group programs where participants are likely to be in closer contact than they are in 
their housing environment

 � Consider alternatives to existing group activities, in outdoor areas or other areas where 
individuals can spread out

 ο Housing:
 � If space allows, reassign bunks to provide more space between individuals, ideally 6 feet or more 

in all directions. (Ensure that bunks are cleaned thoroughly if assigned to a new occupant.)

 � Arrange bunks so that individuals sleep head to foot to increase the distance between them

 � Rearrange scheduled movements to minimize mixing of individuals from different housing areas

 ο Medical:
 � If possible, designate a room near each housing unit to evaluate individuals with COVID-19 

symptoms, rather than having them walk through the facility to be evaluated in the medical 
unit. If this is not feasible, consider staggering sick call.

 � Designate a room near the intake area to evaluate new entrants who are flagged by the intake 
screening process for COVID-19 symptoms or case contact, before they move to other parts of 
the facility.
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 √ Communicate clearly and frequently with incarcerated/detained persons about changes to their 
daily routine and how they can contribute to risk reduction.

 √ Note that if group activities are discontinued, it will be important to identify alternative forms 
of activity to support the mental health of incarcerated/detained persons.

 √ Consider suspending work release programs and other programs that involve movement of 
incarcerated/detained individuals in and out of the facility.

 √ Provide up-to-date information about COVID-19 to incarcerated/detained persons on a regular 
basis, including: 

 ο Symptoms of COVID-19 and its health risks 

 ο Reminders to report COVID-19 symptoms to staff at the first sign of illness

 √ Consider having healthcare staff perform rounds on a regular basis to answer questions about 
COVID-19.

Prevention Practices for Staff
 √ Remind staff to stay at home if they are sick. Ensure that staff are aware that they will not be able to 

enter the facility if they have symptoms of COVID-19, and that they will be expected to leave the facility as 
soon as possible if they develop symptoms while on duty.

 √ Perform verbal screening (for COVID-19 symptoms and close contact with cases) and 
temperature checks for all staff daily on entry. See Screening section below for wording of screening 
questions and a recommended procedure to safely perform temperature checks.

 ο In very small facilities with only a few staff, consider self-monitoring or virtual monitoring (e.g., 
reporting to a central authority via phone). 

 ο Send staff home who do not clear the screening process, and advise them to follow CDC-
recommended steps for persons who are ill with COVID-19 symptoms.

 √ Provide staff with up-to-date information about COVID-19 and about facility policies on a 
regular basis, including: 

 ο Symptoms of COVID-19 and its health risks

 ο Employers’ sick leave policy 

 ο If staff develop a fever, cough, or shortness of breath while at work: immediately put on a 
face mask, inform supervisor, leave the facility, and follow CDC-recommended steps for persons who 
are ill with COVID-19 symptoms.

 ο If staff test positive for COVID-19: inform workplace and personal contacts immediately, and 
do not return to work until a decision to discontinue home medical isolation precautions is made. 
Monitor CDC guidance on discontinuing home isolation regularly as circumstances evolve rapidly. 

 ο If a staff member is identified as a close contact of a COVID-19 case (either within 
the facility or in the community): self-quarantine at home for 14 days and return to work if 
symptoms do not develop. If symptoms do develop, follow CDC-recommended steps for persons who 
are ill with COVID-19 symptoms. 

 √ If a staff member has a confirmed COVID-19 infection, the relevant employers should inform 
other staff about their possible exposure to COVID-19 in the workplace, but should maintain 
confidentiality as required by the Americans with Disabilities Act.

 ο Employees who are close contacts of the case should then self-monitor for symptoms (i.e., fever, 
cough, or shortness of breath). 
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 √ When feasible and consistent with security priorities, encourage staff to maintain a distance of 
6 feet or more from an individual with respiratory symptoms while interviewing, escorting, or 
interacting in other ways.

 √ Ask staff to keep interactions with individuals with respiratory symptoms as brief as possible.

Prevention Practices for Visitors
 √ If possible, communicate with potential visitors to discourage contact visits in the interest of 

their own health and the health of their family members and friends inside the facility.

 √ Perform verbal screening (for COVID-19 symptoms and close contact with cases) and 
temperature checks for all visitors and volunteers on entry. See Screening section below for 
wording of screening questions and a recommended procedure to safely perform temperature checks. 

 ο Staff performing temperature checks should wear recommended PPE.

 ο Exclude visitors and volunteers who do not clear the screening process or who decline screening.

 √ Provide alcohol-based hand sanitizer with at least 60% alcohol in visitor entrances, exits, and 
waiting areas.

 √ Provide visitors and volunteers with information to prepare them for screening.
 ο Instruct visitors to postpone their visit if they have symptoms of respiratory illness.

 ο If possible, inform potential visitors and volunteers before they travel to the facility that they should 
expect to be screened for COVID-19 (including a temperature check), and will be unable to enter the 
facility if they do not clear the screening process or if they decline screening.

 ο Display signage outside visiting areas explaining the COVID-19 screening and temperature check 
process. Ensure that materials are understandable for non-English speakers and those with low 
literacy.

 √ Promote non-contact visits:
 ο Encourage incarcerated/detained persons to limit contact visits in the interest of their own health 

and the health of their visitors.

 ο Consider reducing or temporarily eliminating the cost of phone calls for incarcerated/detained 
persons.

 ο Consider increasing incarcerated/detained persons’ telephone privileges to promote mental health 
and reduce exposure from direct contact with community visitors.

 √ Consider suspending or modifying visitation programs, if legally permissible. For example, 
provide access to virtual visitation options where available. 

 ο If moving to virtual visitation, clean electronic surfaces regularly. (See Cleaning guidance below for 
instructions on cleaning electronic surfaces.)

 ο Inform potential visitors of changes to, or suspension of, visitation programs.

 ο Clearly communicate any visitation program changes to incarcerated/detained persons, along with 
the reasons for them (including protecting their health and their family and community members’ 
health).

 ο If suspending contact visits, provide alternate means (e.g., phone or video visitation) for 
incarcerated/detained individuals to engage with legal representatives, clergy, and other individuals 
with whom they have legal right to consult. 

NOTE: Suspending visitation would be done in the interest of incarcerated/detained persons’ physical 
health and the health of the general public. However, visitation is important to maintain mental health. 
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If visitation is suspended, facilities should explore alternative ways for incarcerated/detained persons to 
communicate with their families, friends, and other visitors in a way that is not financially burdensome 
for them. See above suggestions for promoting non-contact visits.

 √ Restrict non-essential vendors, volunteers, and tours from entering the facility.

Management
If there has been a suspected COVID-19 case inside the facility (among incarcerated/detained persons, staff, 
or visitors who have recently been inside), begin implementing Management strategies while test results 
are pending. Essential Management strategies include placing cases and individuals with symptoms under 
medical isolation, quarantining their close contacts, and facilitating necessary medical care, while observing 
relevant infection control and environmental disinfection protocols and wearing recommended PPE. 

Operations
 √ Implement alternate work arrangements deemed feasible in the Operational Preparedness section.

 √ Suspend all transfers of incarcerated/detained persons to and from other jurisdictions and 
facilities (including work release where relevant), unless necessary for medical evaluation, 
medical isolation/quarantine, care, extenuating security concerns, or to prevent overcrowding.

 ο If a transfer is absolutely necessary, perform verbal screening and a temperature check as outlined in 
the Screening section below, before the individual leaves the facility. If an individual does not clear 
the screening process, delay the transfer and follow the protocol for a suspected COVID-19 case—
including putting a face mask on the individual, immediately placing them under medical isolation, 
and evaluating them for possible COVID-19 testing. If the transfer must still occur, ensure that the 
receiving facility has capacity to appropriately isolate the individual upon arrival. Ensure that staff 
transporting the individual wear recommended PPE (see Table 1) and that the transport vehicle is 
cleaned thoroughly after transport.

 √ If possible, consider quarantining all new intakes for 14 days before they enter the facility’s 
general population (SEPARATELY from other individuals who are quarantined due to contact 
with a COVID-19 case). Subsequently in this document, this practice is referred to as routine intake 
quarantine.

 √ When possible, arrange lawful alternatives to in-person court appearances.

 √ Incorporate screening for COVID-19 symptoms and a temperature check into release planning. 
 ο Screen all releasing individuals for COVID-19 symptoms and perform a temperature check. (See 

Screening section below.)

 � If an individual does not clear the screening process, follow the protocol for a suspected 
COVID-19 case—including putting a face mask on the individual, immediately placing them 
under medical isolation, and evaluating them for possible COVID-19 testing. 

 � If the individual is released before the recommended medical isolation period is complete, 
discuss release of the individual with state, local, tribal, and/or territorial health departments 
to ensure safe medical transport and continued shelter and medical care, as part of release 
planning. Make direct linkages to community resources to ensure proper medical isolation and 
access to medical care. 

 � Before releasing an incarcerated/detained individual with COVID-19 symptoms to a community-
based facility, such as a homeless shelter, contact the facility’s staff to ensure adequate time for 
them to prepare to continue medical isolation, or contact local public health to explore alternate 
housing options.
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 √ Coordinate with state, local, tribal, and/or territorial health departments. 
 ο When a COVID-19 case is suspected, work with public health to determine action. See Medical 

Isolation section below. 

 ο When a COVID-19 case is suspected or confirmed, work with public health to identify close contacts 
who should be placed under quarantine. See Quarantine section below.

 ο Facilities with limited onsite medical isolation, quarantine, and/or healthcare services should 
coordinate closely with state, local, tribal, and/or territorial health departments when they 
encounter a confirmed or suspected case, in order to ensure effective medical isolation or quarantine, 
necessary medical evaluation and care, and medical transfer if needed. See Facilities with Limited 
Onsite Healthcare Services section.

Hygiene
 √ Continue to ensure that hand hygiene supplies are well-stocked in all areas of the facility.  

(See above.)

 √ Continue to emphasize practicing good hand hygiene and cough etiquette. (See above.)

Cleaning and Disinfecting Practices
 √ Continue adhering to recommended cleaning and disinfection procedures for the facility at 

large. (See above.)

 √ Reference specific cleaning and disinfection procedures for areas where a COVID-19 case has 
spent time (below).

Medical Isolation of Confirmed or Suspected COVID-19 Cases

NOTE: Some recommendations below apply primarily to facilities with onsite healthcare capacity. 
Facilities with Limited Onsite Healthcare Services, or without sufficient space to implement 
effective medical isolation, should coordinate with local public health officials to ensure that 
COVID-19 cases will be appropriately isolated, evaluated, tested (if indicated), and given care. 

 √ As soon as an individual develops symptoms of COVID-19, they should wear a face mask (if it 
does not restrict breathing) and should be immediately placed under medical isolation in a 
separate environment from other individuals. 

 √ Keep the individual’s movement outside the medical isolation space to an absolute minimum.
 ο Provide medical care to cases inside the medical isolation space. See Infection Control and Clinical 

Care sections for additional details.

 ο Serve meals to cases inside the medical isolation space.

 ο Exclude the individual from all group activities.

 ο Assign the isolated individual a dedicated bathroom when possible.

 √ Ensure that the individual is wearing a face mask at all times when outside of the medical 
isolation space, and whenever another individual enters. Provide clean masks as needed. Masks 
should be changed at least daily, and when visibly soiled or wet.

 √ Facilities should make every possible effort to place suspected and confirmed COVID-19 cases 
under medical isolation individually. Each isolated individual should be assigned their own 
housing space and bathroom where possible. Cohorting should only be practiced if there are no other 
available options.
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 ο If cohorting is necessary:

 � Only individuals who are laboratory confirmed COVID-19 cases should be placed under 
medical isolation as a cohort. Do not cohort confirmed cases with suspected cases or 
case contacts. 

 � Unless no other options exist, do not house COVID-19 cases with individuals who have an 
undiagnosed respiratory infection.

 � Ensure that cohorted cases wear face masks at all times.

 √ In order of preference, individuals under medical isolation should be housed:
 ο Separately, in single cells with solid walls (i.e., not bars) and solid doors that close fully

 ο Separately, in single cells with solid walls but without solid doors 

 ο As a cohort, in a large, well-ventilated cell with solid walls and a solid door that closes fully. Employ 
social distancing strategies related to housing in the Prevention section above.

 ο As a cohort, in a large, well-ventilated cell with solid walls but without a solid door. Employ social 
distancing strategies related to housing in the Prevention section above.

 ο As a cohort, in single cells without solid walls or solid doors (i.e., cells enclosed entirely with bars), 
preferably with an empty cell between occupied cells. (Although individuals are in single cells in 
this scenario, the airflow between cells essentially makes it a cohort arrangement in the context of 
COVID-19.)

 ο As a cohort, in multi-person cells without solid walls or solid doors (i.e., cells enclosed entirely with 
bars), preferably with an empty cell between occupied cells. Employ social distancing strategies 
related to housing in the Prevention section above.

 ο Safely transfer individual(s) to another facility with available medical isolation capacity in one of the 
above arrangements 
(NOTE—Transfer should be avoided due to the potential to introduce infection to another facility; 
proceed only if no other options are available.)

If the ideal choice does not exist in a facility, use the next best alternative. 

 √ If the number of confirmed cases exceeds the number of individual medical isolation spaces 
available in the facility, be especially mindful of cases who are at higher risk of severe illness 
from COVID-19. Ideally, they should not be cohorted with other infected individuals. If cohorting is 
unavoidable, make all possible accommodations to prevent transmission of other infectious diseases to 
the higher-risk individual. (For example, allocate more space for a higher-risk individual within a shared 
medical isolation space.) 

 ο Persons at higher risk may include older adults and persons of any age with serious underlying 
medical conditions such as lung disease, heart disease, and diabetes. See CDC’s website for a 
complete list, and check regularly for updates as more data become available to inform this issue.

 ο Note that incarcerated/detained populations have higher prevalence of infectious and chronic 
diseases and are in poorer health than the general population, even at younger ages.

 √ Custody staff should be designated to monitor these individuals exclusively where possible. 
These staff should wear recommended PPE as appropriate for their level of contact with the individual 
under medical isolation (see PPE section below) and should limit their own movement between different 
parts of the facility to the extent possible.

 √ Minimize transfer of COVID-19 cases between spaces within the healthcare unit.
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 √ Provide individuals under medical isolation with tissues and, if permissible, a lined no-touch 
trash receptacle. Instruct them to:

 ο Cover their mouth and nose with a tissue when they cough or sneeze

 ο Dispose of used tissues immediately in the lined trash receptacle

 ο Wash hands immediately with soap and water for at least 20 seconds. If soap and water are not 
available, clean hands with an alcohol-based hand sanitizer that contains at least 60% alcohol (where 
security concerns permit). Ensure that hand washing supplies are continually restocked.

 √ Maintain medical isolation until all the following criteria have been met. Monitor the CDC 
website for updates to these criteria.

For individuals who will be tested to determine if they are still contagious:

 � The individual has been free from fever for at least 72 hours without the use of fever-reducing 
medications AND

 � The individual’s other symptoms have improved (e.g., cough, shortness of breath) AND
 � The individual has tested negative in at least two consecutive respiratory specimens collected at 

least 24 hours apart

For individuals who will NOT be tested to determine if they are still contagious:

 � The individual has been free from fever for at least 72 hours without the use of fever-reducing 
medications AND

 � The individual’s other symptoms have improved (e.g., cough, shortness of breath) AND
 � At least 7 days have passed since the first symptoms appeared

For individuals who had a confirmed positive COVID-19 test but never showed symptoms:

 ο At least 7 days have passed since the date of the individual’s first positive COVID-19 test AND
 ο The individual has had no subsequent illness

 √ Restrict cases from leaving the facility while under medical isolation precautions, unless 
released from custody or if a transfer is necessary for medical care, infection control, lack of 
medical isolation space, or extenuating security concerns.

 ο If an incarcerated/detained individual who is a COVID-19 case is released from custody during their 
medical isolation period, contact public health to arrange for safe transport and continuation of 
necessary medical care and medical isolation as part of release planning.

Cleaning Spaces where COVID-19 Cases Spent Time

Thoroughly clean and disinfect all areas where the confirmed or suspected COVID-19 case spent 
time. Note—these protocols apply to suspected cases as well as confirmed cases, to ensure 
adequate disinfection in the event that the suspected case does, in fact, have COVID-19. Refer to 
the Definitions section for the distinction between confirmed and suspected cases.

 ο Close off areas used by the infected individual. If possible, open outside doors and windows to 
increase air circulation in the area. Wait as long as practical, up to 24 hours under the poorest air 
exchange conditions (consult CDC Guidelines for Environmental Infection Control in Health-Care 
Facilities for wait time based on different ventilation conditions), before beginning to clean and 
disinfect, to minimize potential for exposure to respiratory droplets. 

 ο Clean and disinfect all areas (e.g., cells, bathrooms, and common areas) used by the infected 
individual, focusing especially on frequently touched surfaces (see list above in Prevention section).
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 √ Hard (non-porous) surface cleaning and disinfection
 ο If surfaces are dirty, they should be cleaned using a detergent or soap and water prior to disinfection.

 ο For disinfection, most common EPA-registered household disinfectants should be effective. Choose 
cleaning products based on security requirements within the facility.

 � Consult a list of products that are EPA-approved for use against the virus that causes COVID-19. 
Follow the manufacturer’s instructions for all cleaning and disinfection products (e.g., 
concentration, application method and contact time, etc.). 

 � Diluted household bleach solutions can be used if appropriate for the surface. Follow the 
manufacturer’s instructions for application and proper ventilation, and check to ensure the 
product is not past its expiration date. Never mix household bleach with ammonia or any other 
cleanser. Unexpired household bleach will be effective against coronaviruses when properly 
diluted. Prepare a bleach solution by mixing: 

 - 5 tablespoons (1/3rd cup) bleach per gallon of water or

 - 4 teaspoons bleach per quart of water

 √ Soft (porous) surface cleaning and disinfection
 ο For soft (porous) surfaces such as carpeted floors and rugs, remove visible contamination if present 

and clean with appropriate cleaners indicated for use on these surfaces. After cleaning: 

 � If the items can be laundered, launder items in accordance with the manufacturer’s instructions 
using the warmest appropriate water setting for the items and then dry items completely. 

 � Otherwise, use products that are EPA-approved for use against the virus that causes COVID-19 
and are suitable for porous surfaces.

 √ Electronics cleaning and disinfection
 ο For electronics such as tablets, touch screens, keyboards, and remote controls, remove visible 

contamination if present. 

 � Follow the manufacturer’s instructions for all cleaning and disinfection products. 

 � Consider use of wipeable covers for electronics.

 � If no manufacturer guidance is available, consider the use of alcohol-based wipes or spray 
containing at least 70% alcohol to disinfect touch screens. Dry surfaces thoroughly to avoid 
pooling of liquids.

Additional information on cleaning and disinfection of communal facilities such can be found on CDC’s 
website.

 √ Ensure that staff and incarcerated/detained persons performing cleaning wear recommended 
PPE. (See PPE section below.)

 √ Food service items. Cases under medical isolation should throw disposable food service items in the 
trash in their medical isolation room. Non-disposable food service items should be handled with gloves 
and washed with hot water or in a dishwasher. Individuals handling used food service items should clean 
their hands after removing gloves.

 √ Laundry from a COVID-19 cases can be washed with other individuals’ laundry.
 ο Individuals handling laundry from COVID-19 cases should wear disposable gloves, discard after each 

use, and clean their hands after. 

 ο Do not shake dirty laundry. This will minimize the possibility of dispersing virus through the air.

 ο Launder items as appropriate in accordance with the manufacturer’s instructions. If possible, 
launder items using the warmest appropriate water setting for the items and dry items completely.

Case 4:20-cv-01115   Document 36-8   Filed on 04/15/20 in TXSD   Page 18 of 26Case 4:20-cv-00434-KGB   Document 36-9   Filed 04/30/20   Page 18 of 26

https://www.epa.gov/pesticide-registration/list-n-disinfectants-use-against-sars-cov-2
https://www.epa.gov/pesticide-registration/list-n-disinfectants-use-against-sars-cov-2
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html
https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html


19

 ο Clean and disinfect clothes hampers according to guidance above for surfaces. If permissible, 
consider using a bag liner that is either disposable or can be laundered.

 √ Consult cleaning recommendations above to ensure that transport vehicles are thoroughly cleaned 
after carrying a confirmed or suspected COVID-19 case.

Quarantining Close Contacts of COVID-19 Cases

NOTE: Some recommendations below apply primarily to facilities with onsite healthcare capacity. 
Facilities without onsite healthcare capacity, or without sufficient space to implement effective 
quarantine, should coordinate with local public health officials to ensure that close contacts of 
COVID-19 cases will be effectively quarantined and medically monitored.

 √ Incarcerated/detained persons who are close contacts of a confirmed or suspected COVID-19 case 
(whether the case is another incarcerated/detained person, staff member, or visitor) should be 
placed under quarantine for 14 days (see CDC guidelines).

 ο If an individual is quarantined due to contact with a suspected case who is subsequently tested 
for COVID-19 and receives a negative result, the quarantined individual should be released from 
quarantine restrictions.

 √ In the context of COVID-19, an individual (incarcerated/detained person or staff) is considered 
a close contact if they:

 ο Have been within approximately 6 feet of a COVID-19 case for a prolonged period of time OR

 ο Have had direct contact with infectious secretions of a COVID-19 case (e.g., have been coughed on)

Close contact can occur while caring for, living with, visiting, or sharing a common space with a COVID-19 
case. Data to inform the definition of close contact are limited. Considerations when assessing close 
contact include the duration of exposure (e.g., longer exposure time likely increases exposure risk) and 
the clinical symptoms of the person with COVID-19 (e.g., coughing likely increases exposure risk, as does 
exposure to a severely ill patient). 

 √ Keep a quarantined individual’s movement outside the quarantine space to an absolute 
minimum. 

 ο Provide medical evaluation and care inside or near the quarantine space when possible. 

 ο Serve meals inside the quarantine space.

 ο Exclude the quarantined individual from all group activities.

 ο Assign the quarantined individual a dedicated bathroom when possible.

 √ Facilities should make every possible effort to quarantine close contacts of COVID-19 cases 
individually. Cohorting multiple quarantined close contacts of a COVID-19 case could transmit 
COVID-19 from those who are infected to those who are uninfected. Cohorting should only be practiced if 
there are no other available options.

 ο If cohorting of close contacts under quarantine is absolutely necessary, symptoms of all individuals 
should be monitored closely, and individuals with symptoms of COVID-19 should be placed under 
medical isolation immediately.

 ο If an entire housing unit is under quarantine due to contact with a case from the same housing unit, 
the entire housing unit may need to be treated as a cohort and quarantine in place. 

 ο Some facilities may choose to quarantine all new intakes for 14 days before moving them to the 
facility’s general population as a general rule (not because they were exposed to a COVID-19 case). 
Under this scenario, avoid mixing individuals quarantined due to exposure to a COVID-19 case with 
individuals undergoing routine intake quarantine.
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 ο If at all possible, do not add more individuals to an existing quarantine cohort after the 14-day 
quarantine clock has started. 

 √ If the number of quarantined individuals exceeds the number of individual quarantine spaces 
available in the facility, be especially mindful of those who are at higher risk of severe illness 
from COVID-19. Ideally, they should not be cohorted with other quarantined individuals. If cohorting 
is unavoidable, make all possible accommodations to reduce exposure risk for the higher-risk individuals. 
(For example, intensify social distancing strategies for higher-risk individuals.) 

 √ In order of preference, multiple quarantined individuals should be housed:
 ο Separately, in single cells with solid walls (i.e., not bars) and solid doors that close fully

 ο Separately, in single cells with solid walls but without solid doors 

 ο As a cohort, in a large, well-ventilated cell with solid walls, a solid door that closes fully, and at least 6 
feet of personal space assigned to each individual in all directions

 ο As a cohort, in a large, well-ventilated cell with solid walls and at least 6 feet of personal space 
assigned to each individual in all directions, but without a solid door

 ο As a cohort, in single cells without solid walls or solid doors (i.e., cells enclosed entirely with bars), 
preferably with an empty cell between occupied cells creating at least 6 feet of space between 
individuals. (Although individuals are in single cells in this scenario, the airflow between cells 
essentially makes it a cohort arrangement in the context of COVID-19.)

 ο As a cohort, in multi-person cells without solid walls or solid doors (i.e., cells enclosed entirely with 
bars), preferably with an empty cell between occupied cells. Employ social distancing strategies 
related to housing in the Prevention section to maintain at least 6 feet of space between individuals 
housed in the same cell.

 ο As a cohort, in individuals’ regularly assigned housing unit but with no movement outside the unit 
(if an entire housing unit has been exposed). Employ social distancing strategies related to housing 
in the Prevention section above to maintain at least 6 feet of space between individuals.

 ο Safely transfer to another facility with capacity to quarantine in one of the above arrangements 

(NOTE—Transfer should be avoided due to the potential to introduce infection to another facility; 
proceed only if no other options are available.)

 √ Quarantined individuals should wear face masks if feasible based on local supply, as source 
control, under the following circumstances (see PPE section and Table 1): 

 ο If cohorted, quarantined individuals should wear face masks at all times (to prevent transmission 
from infected to uninfected individuals).

 ο If quarantined separately, individuals should wear face masks whenever a non-quarantined 
individual enters the quarantine space.

 ο All quarantined individuals should wear a face mask if they must leave the quarantine space for any 
reason.

 ο Asymptomatic individuals under routine intake quarantine (with no known exposure to a COVID-19 
case) do not need to wear face masks.

 √ Staff who have close contact with quarantined individuals should wear recommended PPE if 
feasible based on local supply, feasibility, and safety within the scope of their duties (see PPE 
section and Table 1). 

 ο Staff supervising asymptomatic incarcerated/detained persons under routine intake quarantine 
(with no known exposure to a COVID-19 case) do not need to wear PPE.
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 √ Quarantined individuals should be monitored for COVID-19 symptoms twice per day, including 
temperature checks. 

 ο If an individual develops symptoms, they should be moved to medical isolation immediately and 
further evaluated. (See Medical Isolation section above.) 

 ο See Screening section for a procedure to perform temperature checks safely on asymptomatic close 
contacts of COVID-19 cases. 

 √ If an individual who is part of a quarantined cohort becomes symptomatic:
 ο If the individual is tested for COVID-19 and tests positive: the 14-day quarantine clock for the 

remainder of the cohort must be reset to 0.

 ο If the individual is tested for COVID-19 and tests negative: the 14-day quarantine clock for 
this individual and the remainder of the cohort does not need to be reset. This individual can return 
from medical isolation to the quarantined cohort for the remainder of the quarantine period.

 ο If the individual is not tested for COVID-19: the 14-day quarantine clock for the remainder of 
the cohort must be reset to 0.

 √ Restrict quarantined individuals from leaving the facility (including transfers to other 
facilities) during the 14-day quarantine period, unless released from custody or a transfer is 
necessary for medical care, infection control, lack of quarantine space, or extenuating security 
concerns.

 √ Quarantined individuals can be released from quarantine restrictions if they have not 
developed symptoms during the 14-day quarantine period.

 √ Meals should be provided to quarantined individuals in their quarantine spaces. Individuals 
under quarantine should throw disposable food service items in the trash. Non-disposable food service 
items should be handled with gloves and washed with hot water or in a dishwasher. Individuals handling 
used food service items should clean their hands after removing gloves.

 √ Laundry from quarantined individuals can be washed with other individuals’ laundry.
 ο Individuals handling laundry from quarantined persons should wear disposable gloves, discard after 

each use, and clean their hands after.

 ο Do not shake dirty laundry. This will minimize the possibility of dispersing virus through the air.

 ο Launder items as appropriate in accordance with the manufacturer’s instructions. If possible, 
launder items using the warmest appropriate water setting for the items and dry items completely.

 ο Clean and disinfect clothes hampers according to guidance above for surfaces. If permissible, 
consider using a bag liner that is either disposable or can be laundered.

Management of Incarcerated/Detained Persons with COVID-19 Symptoms

NOTE: Some recommendations below apply primarily to facilities with onsite healthcare capacity. 
Facilities without onsite healthcare capacity or without sufficient space for medical isolation 
should coordinate with local public health officials to ensure that suspected COVID-19 cases will be 
effectively isolated, evaluated, tested (if indicated), and given care.

 √ If possible, designate a room near each housing unit for healthcare staff to evaluate individuals 
with COVID-19 symptoms, rather than having them walk through the facility to be evaluated in 
the medical unit.

 √ Incarcerated/detained individuals with COVID-19 symptoms should wear a face mask and 
should be placed under medical isolation immediately. Discontinue the use of a face mask if it 
inhibits breathing. See Medical Isolation section above. 
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 √ Medical staff should evaluate symptomatic individuals to determine whether COVID-19 testing 
is indicated. Refer to CDC guidelines for information on evaluation and testing. See Infection Control 
and Clinical Care sections below as well.

 √ If testing is indicated (or if medical staff need clarification on when testing is indicated), 
contact the state, local, tribal, and/or territorial health department. Work with public health 
or private labs as available to access testing supplies or services. 

 ο If the COVID-19 test is positive, continue medical isolation. (See Medical Isolation section above.)

 ο If the COVID-19 test is negative, return the individual to their prior housing assignment unless they 
require further medical assessment or care.

Management Strategies for Incarcerated/Detained Persons without COVID-19 Symptoms
 √ Provide clear information to incarcerated/detained persons about the presence of COVID-19 

cases within the facility, and the need to increase social distancing and maintain hygiene 
precautions. 

 ο Consider having healthcare staff perform regular rounds to answer questions about COVID-19.

 ο Ensure that information is provided in a manner that can be understood by non-English speaking 
individuals and those with low literacy, and make necessary accommodations for those with 
cognitive or intellectual disabilities and those who are deaf, blind, or low-vision.

 √ Implement daily temperature checks in housing units where COVID-19 cases have been 
identified, especially if there is concern that incarcerated/detained individuals are not 
notifying staff of symptoms. See Screening section for a procedure to safely perform a temperature 
check.

 √ Consider additional options to intensify social distancing within the facility.

Management Strategies for Staff
 √ Provide clear information to staff about the presence of COVID-19 cases within the facility, and 

the need to enforce social distancing and encourage hygiene precautions. 
 ο Consider having healthcare staff perform regular rounds to answer questions about COVID-19 from 

staff.

 √ Staff identified as close contacts of a COVID-19 case should self-quarantine at home for 14 days 
and may return to work if symptoms do not develop. 

 ο See above for definition of a close contact.

 ο Refer to CDC guidelines for further recommendations regarding home quarantine for staff.

Infection Control 
Infection control guidance below is applicable to all types of correctional facilities. Individual 
facilities should assess their unique needs based on the types of exposure staff and incarcerated/
detained persons may have with confirmed or suspected COVID-19 cases.

 √ All individuals who have the potential for direct or indirect exposure to COVID-19 cases or 
infectious materials (including body substances; contaminated medical supplies, devices, 
and equipment; contaminated environmental surfaces; or contaminated air) should follow 
infection control practices outlined in the CDC Interim Infection Prevention and Control 
Recommendations for Patients with Suspected or Confirmed Coronavirus Disease 2019 
(COVID-19) in Healthcare Settings. Monitor these guidelines regularly for updates. 
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 ο Implement the above guidance as fully as possible within the correctional/detention context. Some 
of the specific language may not apply directly to healthcare settings within correctional facilities 
and detention centers, or to facilities without onsite healthcare capacity, and may need to be adapted 
to reflect facility operations and custody needs.

 ο Note that these recommendations apply to staff as well as to incarcerated/detained individuals who 
may come in contact with contaminated materials during the course of their work placement in the 
facility (e.g., cleaning).

 √ Staff should exercise caution when in contact with individuals showing symptoms of a 
respiratory infection. Contact should be minimized to the extent possible until the infected individual 
is wearing a face mask. If COVID-19 is suspected, staff should wear recommended PPE (see PPE section).

 √ Refer to PPE section to determine recommended PPE for individuals persons in contact with 
confirmed COVID-19 cases, contacts, and potentially contaminated items.

Clinical Care of COVID-19 Cases
 √ Facilities should ensure that incarcerated/detained individuals receive medical evaluation and 

treatment at the first signs of COVID-19 symptoms. 
 ο If a facility is not able to provide such evaluation and treatment, a plan should be in place to safely 

transfer the individual to another facility or local hospital.

 ο The initial medical evaluation should determine whether a symptomatic individual is at higher risk 
for severe illness from COVID-19. Persons at higher risk may include older adults and persons of any 
age with serious underlying medical conditions such as lung disease, heart disease, and diabetes. See 
CDC’s website for a complete list, and check regularly for updates as more data become available to 
inform this issue.

 √ Staff evaluating and providing care for confirmed or suspected COVID-19 cases should follow 
the CDC Interim Clinical Guidance for Management of Patients with Confirmed Coronavirus 
Disease (COVID-19) and monitor the guidance website regularly for updates to these 
recommendations.

 √ Healthcare staff should evaluate persons with respiratory symptoms or contact with a 
COVID-19 case in a separate room, with the door closed if possible, while wearing recommended 
PPE and ensuring that the suspected case is wearing a face mask. 

 ο If possible, designate a room near each housing unit to evaluate individuals with COVID-19 
symptoms, rather than having them walk through the facility to be evaluated in the medical unit. 

 √ Clinicians are strongly encouraged to test for other causes of respiratory illness (e.g., 
influenza).

 √ The facility should have a plan in place to safely transfer persons with severe illness from 
COVID-19 to a local hospital if they require care beyond what the facility is able to provide.

 √ When evaluating and treating persons with symptoms of COVID-19 who do not speak English, 
using a language line or provide a trained interpreter when possible. 

Recommended PPE and PPE Training for Staff and Incarcerated/Detained Persons
 √ Ensure that all staff (healthcare and non-healthcare) and incarcerated/detained persons 

who will have contact with infectious materials in their work placements have been trained 
to correctly don, doff, and dispose of PPE relevant to the level of contact they will have with 
confirmed and suspected COVID-19 cases. 
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 ο Ensure that staff and incarcerated/detained persons who require respiratory protection (e.g., N95s) 
for their work responsibilities have been medically cleared, trained, and fit-tested in the context of 
an employer’s respiratory protection program. 

 ο For PPE training materials and posters, please visit the CDC website on Protecting Healthcare 
Personnel. 

 √ Ensure that all staff are trained to perform hand hygiene after removing PPE.

 √ If administrators anticipate that incarcerated/detained persons will request unnecessary PPE, 
consider providing training on the different types of PPE that are needed for differing degrees 
of contact with COVID-19 cases and contacts, and the reasons for those differences (see Table 1). 
Monitor linked CDC guidelines in Table 1 for updates to recommended PPE.

 √ Keep recommended PPE near the spaces in the facility where it could be needed, to facilitate 
quick access in an emergency.

 √ Recommended PPE for incarcerated/detained individuals and staff in a correctional facility will 
vary based on the type of contact they have with COVID-19 cases and their contacts (see Table 1). Each 
type of recommended PPE is defined below. As above, note that PPE shortages are anticipated in 
every category during the COVID-19 response.

 ο N95 respirator 

See below for guidance on when face masks are acceptable alternatives for N95s. N95 respirators should 
be prioritized when staff anticipate contact with infectious aerosols from a COVID-19 case.

 ο Face mask
 ο Eye protection—goggles or disposable face shield that fully covers the front and sides of the face

 ο A single pair of disposable patient examination gloves

Gloves should be changed if they become torn or heavily contaminated.

 ο Disposable medical isolation gown or single-use/disposable coveralls, when feasible 
 � If custody staff are unable to wear a disposable gown or coveralls because it limits access to their 

duty belt and gear, ensure that duty belt and gear are disinfected after close contact with the 
individual. Clean and disinfect duty belt and gear prior to reuse using a household cleaning spray 
or wipe, according to the product label.

 � If there are shortages of gowns, they should be prioritized for aerosol-generating procedures, 
care activities where splashes and sprays are anticipated, and high-contact patient care activities 
that provide opportunities for transfer of pathogens to the hands and clothing of staff.

 √ Note that shortages of all PPE categories are anticipated during the COVID-19 response, 
particularly for non-healthcare workers. Guidance for optimizing the supply of each category 
can be found on CDC’s website:

 ο Guidance in the event of a shortage of N95 respirators
 � Based on local and regional situational analysis of PPE supplies, face masks are an acceptable 

alternative when the supply chain of respirators cannot meet the demand. During this 
time, available respirators should be prioritized for staff engaging in activities that would expose 
them to respiratory aerosols, which pose the highest exposure risk. 

 ο Guidance in the event of a shortage of face masks
 ο Guidance in the event of a shortage of eye protection
 ο Guidance in the event of a shortage of gowns/coveralls
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Table 1. Recommended Personal Protective Equipment (PPE) for Incarcerated/Detained Persons and Staff in a Correctional Facility during 
the COVID-19 Response

Classification of Individual Wearing PPE N95 
respirator

Face 
mask

Eye 
Protection Gloves Gown/ 

Coveralls
Incarcerated/Detained Persons
Asymptomatic incarcerated/detained persons (under 
quarantine as close contacts of a COVID-19 case*)

Apply face masks for source control as feasible based on local supply, 
especially if housed as a cohort

Incarcerated/detained persons who are confirmed or 
suspected COVID-19 cases, or showing symptoms of 
COVID-19

–  – – –

Incarcerated/detained persons in a work placement 
handling laundry or used food service items from a 
COVID-19 case or case contact

– – –  

Incarcerated/detained persons in a work placement 
cleaning areas where a COVID-19 case has spent time

Additional PPE may be needed based on 
the product label. See CDC guidelines for 
more details.

 

Staff
Staff having direct contact with asymptomatic 
incarcerated/detained persons under quarantine 
as close contacts of a COVID-19 case* (but not 
performing temperature checks or providing 
medical care)

–
Face mask, eye protection, and gloves as 

local supply and scope of duties allow.
–

Staff performing temperature checks on any group 
of people (staff, visitors, or incarcerated/detained 
persons), or providing medical care to asymptomatic 
quarantined persons

–    

Staff having direct contact with (including transport) 
or offering medical care to confirmed or suspected 
COVID-19 cases (see CDC infection control guidelines)

**   

Staff present during a procedure on a confirmed 
or suspected COVID-19 case that may generate 
respiratory aerosols (see CDC infection control 
guidelines)

 –   

Staff handling laundry or used food service items 
from a COVID-19 case or case contact

– – –  

Staff cleaning an area where a COVID-19 case has 
spent time

Additional PPE may be needed based on 
the product label. See CDC guidelines for 
more details.

 

* If a facility chooses to routinely quarantine all new intakes (without symptoms or known exposure to a COVID-19 case) before integrating 
into the facility’s general population, face masks are not necessary.

** A NIOSH-approved N95 is preferred. However, based on local and regional situational analysis of PPE supplies, face masks are an 
acceptable alternative when the supply chain of respirators cannot meet the demand. During this time, available respirators should be 
prioritized for procedures that are likely to generate respiratory aerosols, which would pose the highest exposure risk to staff.
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Verbal Screening and Temperature Check Protocols for Incarcerated/Detained 
Persons, Staff, and Visitors
The guidance above recommends verbal screening and temperature checks for incarcerated/detained persons, 
staff, volunteers, and visitors who enter correctional and detention facilities, as well as incarcerated/detained 
persons who are transferred to another facility or released from custody. Below, verbal screening questions for 
COVID-19 symptoms and contact with known cases, and a safe temperature check procedure are detailed. 

 √ Verbal screening for symptoms of COVID-19 and contact with COVID-19 cases should include 
the following questions: 

 ο Today or in the past 24 hours, have you had any of the following symptoms?

 � Fever, felt feverish, or had chills?

 � Cough?

 � Difficulty breathing?

 ο In the past 14 days, have you had contact with a person known to be infected with the novel coronavirus 
(COVID-19)? 

 √ The following is a protocol to safely check an individual’s temperature: 
 ο Perform hand hygiene

 ο Put on a face mask, eye protection (goggles or disposable face shield that fully covers the front and 
sides of the face), gown/coveralls, and a single pair of disposable gloves 

 ο Check individual’s temperature 

 ο If performing a temperature check on multiple individuals, ensure that a clean pair of 
gloves is used for each individual and that the thermometer has been thoroughly cleaned 
in between each check. If disposable or non-contact thermometers are used and the screener did 
not have physical contact with an individual, gloves do not need to be changed before the next check. 
If non-contact thermometers are used, they should be cleaned routinely as recommended by CDC for 
infection control.

 ο Remove and discard PPE

 ο Perform hand hygiene
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New  
March 27, 2020 

 
 

COVID-19: Guidance for State Correctional Facilities and Local Detention Facilities 
 

Background:  
 
Because of the congregate nature of correctional facilities and detention centers, these settings pose a high risk for 
transmission of COVID-19, caused by the novel coronavirus – SARS-CoV-2. It is imperative for, offenders, volunteers, 
staff, and visitors alike are aware of this rapidly changing situation. Symptoms include fever, cough, and shortness of 
breath. This document has been created in accordance with the Centers for Disease Control and Prevention (CDC) 
recommendations, based on what is currently known about COVID-19, in order to provide guidance for the management 
and mitigation of the highly infectious COVID-19 in the aforementioned settings.  
 
Recommendations:  
 
Communicate with staff, offenders, volunteers, and visitors. 

 Educate staff, residents, and family members of offenders about COVID-19. 
 Make sure they know the potential risks for offenders and basic prevention measures, such as: 

o Wash hands often with soap and water or use alcohol-based hand sanitizer.  
o Cough and sneeze into elbow or into a tissue. Throw away the tissue immediately after use and wash 

hands.  
o Frequently clean and disinfect surfaces. 
o Ask staff to use Personal Protective Equipment (PPE)  when directly caring for COVID-19 patients, 

including a gown, gloves, mask (or respirator), and eye protection 
https://www.healthy.arkansas.gov/programs-services/topics/novel-coronavirus  

o Staff and visitors should remain home if they are sick with cough, shortness of breath, or fever. 
o Inform staff about leave policies and the ability to work from home, if possible. 
o Post signs at the entry, the reception area, and throughout the facility to help visitors, staff, and 

volunteers self-identify relevant symptoms and travel history.  
o Communicate with family members of offenders to share information about the measures you are 

taking to protect your offenders from COVID-19. 
Post signage throughout the facility: 

o https://www.healthy.arkansas.gov/images/uploads/pdf/COVID-19_-_Facility_Entrance_Precautions_-
_POSTER_11x17_-_March_20_2020-.._.pdf 

 
Coordinate with local law enforcement and court officials. 

 Identify lawful alternatives to in-person court appearances, such as virtual court, as a social distancing measure 
to reduce the risk of COVID-19 transmission. 

 Explore strategies to prevent over-crowding of correctional and detention facilities during a community 
outbreak. 
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Amend the Visitors Policy:  

 Currently, visitation to correctional facilities, and most detention facilities, has been prohibited.   
 So that plans are in place when visitation restrictions are relaxed, criteria and protocols for enforcing visitor 

limitations and how you will communicate those limitations should be made. These protocols include:  
o Screening visitors for respiratory illness symptoms (fever, shortness of breath) and exclude those who 

are positive 
o Asking visitors and family members not to visit the facility if they are experiencing respiratory 

symptoms. Suggest other options such as visiting by phone or video, if possible. 
o Restrict transfers of offenders to and from other jurisdictions and facilities unless necessary for 

medical evaluation, medical isolation or quarantine, clinical care, extenuating security concerns, 
preparation for reentry, or to prevent overcrowding. This restriction should not be interpreted as a 
prohibition on new intakes into a correctional or detention facility that are asymptomatic.  

 Strongly consider postponing non-urgent outside medical visits. 
 If a transfer is necessary, perform verbal screening and a temperature check, before the offender leaves the 

facility. If an offender does not clear the screening process, delay the transfer and follow the protocol for a 
suspected COVID-19 case (unless medical staff advises another diagnosis exists) – including putting a face mask 
on the offender, immediately placing them under medical isolation, and evaluating them for possible COVID-19 
testing. If the transfer must still occur, ensure that the receiving facility has capacity to properly isolate the 
offender upon arrival. Ensure that staff transporting the offender wear recommended PPE and that the 
transport vehicle is cleaned thoroughly after transport. 

Suggested Prevention Practices for Offenders: 
o Stagger Meals 
o Rearrange seating in the dining hall so that there is more space between offenders (e.g., remove every other 

chair and use only one side of the table) 
o Provide meals inside housing units or cells 
o If possible, designate a room near each housing unit to evaluate offenders with COVID-19 symptoms, rather 

than having them walk through the facility to be evaluated in the medical unit. If this is not feasible, consider 
staggering sick call. 

o Designate a room near the intake area to evaluate new offenders who are flagged by the intake screening 
process for COVID-19 symptoms or asCOVID-19 contacts, before they move to other parts of the facility. 

o Implement social distancing strategies to increase the physical space between offenders (ideally 6 feet 
between all individuals, regardless of the presence of symptoms). Strategies will need to be tailored to the 
individual space in the facility, in addition to the needs of the offender population and staff. Not all strategies 
will be feasible in all facilities.  
 

Create a plan for separating symptomatic offenders from the remaining population: 
o Confining symptomatic offenders and exposed offenders to their housing area. 
o Placing symptomatic offenders together in one area of the facility. 
o Restricting access to units where symptomatic and asymptomatic offenders reside. 
o Assigning staff on either affected or non-affected units to prevent transmission between units.  
o Canceling events in the facility where many people come together, unless events are limited to a single housing 

area. 
o Cleaning and disinfecting frequently touched surfaces with an EPA-registered disinfectant with a label indicating 

effectiveness against human coronavirus or emerging viral pathogens. 
 
Suggested Mitigation Strategies 
 

o Offenders with fever or respiratory symptoms should perform hand hygiene, wear masks if possible, or be 
placed in a unit with the door closed and a special precautions sign posted  
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o If single cells are not available, combine housing areas for offenders with laboratory-confirmed COVID 19 
o All staff entering designated patient containment areas should wear appropriate personal protective 

equipment, such as gowns, gloves and N95 masks. 
o Whenever possible, use social distancing and isolation  
o Limit points of entry to facility 
o Limit visitors to those essential for facility support. 
o Screen all persons entering the facility for fever and respiratory symptoms 
o Implement system for detecting and reporting signs and symptoms of staff reporting for duty before they 

enter the building and ask them to call their supervisor immediately for direction.   
o Symptomatic employees will be screened regarding fitness for duty 
o Entry logs will be at all facility entrances to document all who enter the unit 
o Personnel assigned to combined patient care units should not float to other areas 
o If transportation of a symptomatic offender is necessary, have the offender wear mask to contain 

respiratory secretions 
o  
o Facilities should utilize pre-designated isolation or quarantine areas for affected offenders to be 

housed 
o Cellmates of sick offenders will be isolateduntil it is determined that the sickoffender is free of COVID-19. 
o Restrict movements of offenders to reduce the possibility of additional exposures 
o Consider limiting or suspending programming (such as: education, self-help, industries, work programs, 

and volunteer programs) 
o Consider limiting exposure during meals, for example restricting movement to and from the dining 

facilities to provide social distancing or serving meals in housing areas 
o If feasible, maintain incoming offenders in a designated isolation unit for 14 days prior to release into the 

general population  
o Arrange appropriate aftercare for offenders who are sick and scheduled for release in collaboration 

with their local health department 
o Create a policy for medical personnel to evaluate patients who have recovered from COVID-19 

infection and are ready to be released from isolation. See below: 
(https://www.healthy.arkansas.gov/images/uploads/pdf/DiscontinuationHomeIsolationFinal3.27.20.
pdf 

o Facility tours should be suspended 

Other Considerations when creating your plan:  

o A policy for when direct care staff should use personal protective equipment for offenders with symptoms 
of respiratory infection. 

o A plan for implementing respiratory hygiene throughout the facility.  
o A proactive leave policy to address the needs of staff including: 

o Advising staff, caregivers, or volunteers who have respiratory symptoms that they should not report 
to work and to immediately report their symptoms to an identified supervisor. 

o Plans to accommodate staff who need to care for ill family members 
o Identifying staff who may be at higher risk for severe COVID-19 disease and assigning them to 

unaffected units, or a duty assignment with limited exposure, if possible. 
o Contact local hospitals to learn who to coordinate with if one of your offenders needs to be 

hospitalized or is being discharged from the hospital.  
o Offenders referred to the hospital: If an offender is referred to a hospital, you will need to 

coordinate transport with the hospital, local health department, and medical transport 
service/emergency medical service to ensure that the offender can be safely transported and 
received by the hospital. 
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o Offenders discharged from the hospital: When your offender is ready to be discharged, coordinate 
with the hospital regarding transportation and continued care needs, including any precautions to 
take in your facility. As the outbreak spreads, having open beds in hospitals is vitally important. 

 
 
For specific questions regarding the guidance in this document, please call ADH Physicians hotline: 1-844-930-3023. 
 
For more detailed information about the management within Correctional Facilities and Detention Centers, please visit 
the CDC website:  
https://www.cdc.gov/coronavirus/2019-ncov/community/correction-detention/guidance-correctional-
detention.html#Min_Mod_Trans 
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A HEALTHY FUTURE  
I S  IN  YOUR HANDS 

CLEAN HANDS 

KEEP  YOU HEALTHY 

Accessible version: www.cdc.gov/handwashing 

281776-A
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Stop the spread of germs that can make you and others sick!

You may be asked to put on 
a facemask to protect others.

If you don’t have a tissue, cough or 
sneeze into your upper sleeve or 
elbow, not your hands.

Wash hands often with soap and 
warm water for 20 seconds. 
If soap and water are not 
available, use an alcohol-based 
hand rub.

Cover your mouth and nose with a 
tissue when you cough or sneeze.
Put your used tissue in the 
waste basket.

CS208322
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