
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 17-cv-02493-RM-KMT 
 
UMAR FAROUK ABDULMUTALLAB, 
 

Plaintiff, 
 
v. 
 
JEFFERSON SESSIONS, Attorney General of the United States, in his official capacity, 
FEDERAL BUREAU OF PRISONS, and 
JOHN DOES 1 THROUGH 20, in their official capacities, 
 

Defendants. 
 
 

MOTION FOR PARTIAL SUMMARY JUDGMENT 
 
 

Pursuant to Federal Rule of Civil Procedure 56, Defendants Attorney General Jefferson 

Sessions, in his official capacity, and the Federal Bureau of Prisons (“Defendants”) move for 

partial summary judgment based on Plaintiff’s failure to exhaust his administrative remedies.  

INTRODUCTION 

The Prison Litigation Reform Act requires that an inmate exhaust all administrative 

remedies that are available before filing suit. Plaintiff Umar Farouk Abdulmutallab brings this 

action, alleging 14 claims challenging his conditions of confinement. Leaving aside the various 

flaws in his Amended Complaint, which are addressed in Defendants’ motion to dismiss, 

Plaintiff failed to exhaust his administrative remedies with respects to Claims 1, 6, 8-10, and 12, 

as well as with respect to portions of Claims 2-5, 7, 11, 13, 14 and the allegations in paragraph 

147. Accordingly, Defendants are entitled to partial summary judgment because Plaintiff has 
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failed to exhaust his administrative remedies with respect to these claims, or portions of claims, 

prior to filing this lawsuit.  

STATEMENT OF UNDISPUTED MATERIAL FACTS 

 In accordance with Judge Moore’s Practice Standards, a Statement of Undisputed 

Material Facts is presented in Exhibit 1. 

STANDARD OF REVIEW 

A motion for summary judgment should be granted if “the movant shows that there is no 

genuine dispute as to any material fact and the movant is entitled to judgment as a matter of 

law.” Fed. R. Civ. P. 56(a).   

ARGUMENT 

The Prison Litigation Reform Act (“PLRA”) provides that “[n]o action shall be brought 

with respect to prison conditions under section 1983 of this title, or any other Federal law, by a 

prisoner confined in any jail, prison, or other correctional facility until such administrative 

remedies as are available are exhausted.” 42 U.S.C. § 1997e(a). The exhaustion requirement 

applies to all suits regarding prison life. Porter v. Nussle, 534 U.S. 516, 532 (2002); Booth v. 

Churner, 532 U.S. 731, 741 (2001). An inmate must exhaust all administrative remedies that are 

available to him before seeking judicial review of the decision. See, e.g., United States v. Wilson, 

503 U.S. 329, 335-36 (1992); Simmat v. U.S. Bureau of Prisons, 413 F.3d 1225, 1236-37 (10th 

Cir. 2005). The Supreme Court has reaffirmed that “unexhausted claims cannot be brought in 

court.” Jones v. Bock, 549 U.S. 199, 211 (2007); see also Ross v. Blake, 136 S. Ct. 1850, 1856-

57 (2016) (holding that the exhaustion requirement “suggests no limits on an inmate’s obligation 

to exhaust—irrespective of any ‘special circumstances’” and the “mandatory language means a 
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court may not excuse a failure to exhaust, even to take such circumstances into account”). The 

defendant bears the burden to demonstrate the affirmative defense of failure to exhaust 

administrative remedies. See Jones, 549 U.S. at 212.  

The Bureau of Prisons (“BOP”) maintains a four-step administrative remedy program, 

which permits inmates to raise grievances. 28 C.F.R. §§ 542.10–542.19; see also Statement ¶ 25. 

In Step 1, the inmate must attempt informal resolution of his complaint with the appropriate BOP 

staff member by filing an Informal Resolution Form (“BP-8”). 28 C.F.R. § 542.13; see also 

Statement ¶ 23. Assuming no satisfactory resolution is achieved, the inmate must file an 

Administrative Remedy Request (“BP-9”) within 20 calendar days of the event giving rise to the 

grievance. 28 C.F.R. § 542.14; see also Statement ¶ 25. Any request filed after 20 calendar days 

of such event is untimely. Id. If the inmate is dissatisfied with the outcome at Step 2, he must file 

an appeal (“BP-10”) to the Regional Director within 20 days. 28 C.F.R. § 542.15(a); see also 

Statement ¶ 23. If the Step 3 appeal is unsuccessful, the inmate must file an appeal (“BP-11”) to 

the General Counsel of the BOP within 30 days. 28 C.F.R. § 542.15(a); see also Statement ¶ 25. 

The General Counsel has 40 days to respond to the BP-11 appeal, and may extend the response 

time by 20 days. 28 C.F.R. § 542.18. Any appeal at Step 2 or Step 3 is strictly limited to the 

issues raised in the BP-9 Administrative Remedy Request and may not be expanded to other 

issues. 28 C.F.R. § 542.15(b) (“An inmate may not raise in an Appeal issues not raised in the 

lower level filings.”); see also Statement ¶ 25.   

In order to “properly exhaust,” the plaintiff prisoner must comply with all prison 

grievance procedures. Jones, 549 U.S. at 205; see also Woodford v. Ngo, 548 U.S. 81, 85 (2006) 

(holding the PLRA “demands compliance with an agency’s deadlines and other critical 
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procedural rules”). The grievance must further give sufficient notice to provide officials with “a 

fair opportunity to consider the grievance” and enable them to “tak[e] appropriate measures to 

resolve the complaint internally.” Kikumura v. Osagie, 461 F.3d 1269, 1283 (10th Cir. 2006) 

(internal quotation marks and citations omitted). A prisoner must exhaust all of his available 

administrative remedies before filing his civil action. Jones, 549 U.S. at 202; Jernigan v. 

Stuchell, 304 F.3d 1030, 1033 (10th Cir. 2002)). 

 As detailed in the accompanying exhibits, even though Plaintiff has filed 93 individual 

administrative remedy requests and appeals of those requests, he has not exhausted any 

administrative remedies with respects to Claims 1, 6, 8-10, and 12, as well as with respect to 

portions of Claims 2-5, 7, 11, 13, and 14 and the allegations in paragraph 147. Statement ¶¶ 2-24. 

 With respect to Claims 1, 6, 8-10, and 12, Plaintiff seeks to brings claims that he never 

exhausted through the BOP administrative remedy process. In Claim 1, Plaintiff alleges that his 

due process rights were violated in his transfer to the ADX in 2012, but he never filed any 

administrative remedies related to his transfer to the ADX or any purported inadequacies with 

the process he received. Statement ¶¶ 2-3. In Claims 9, 10, and 12, Plaintiff alleges that his rights 

under the Religious Freedom Restoration Act (“RFRA”) were violated because he was allegedly 

denied access to an imam, denied a halal diet, and force-fed a non-halal nutritional supplement. 

Statement ¶¶ 9, 11, 13. But again, Plaintiff never filed any administrative remedies related to 

such claims. Statement ¶¶ 10, 12, 14.  

In Claim 6, Plaintiff alleges that following his hunger strikes in August 2012 and 

September 2012, the BOP retaliated against him by confining him in a Special Housing Unit in 

Range 13. Statement ¶ 5. But the only remedy request Plaintiff filed related to his 2012 hunger 
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strikes complained that he was segregated from his legal materials, medical items, and regular 

institutional supplies. Statement ¶ 6. Not only is this remedy substantially different from the 

claim that Plaintiff presents in his complaint, Plaintiff never exhausted this remedy. Id. After 

Plaintiff received a response from the Warden on November 2, 2012, he did not file an appeal at 

the regional or central office levels. Id. Thus, Plaintiff failed to exhaust the last two levels of the 

administrative remedy process and is therefore barred from bringing this claim. Jernigan, 304 

F.3d at 1032 (“An inmate who begins the grievance process but does not complete it is barred 

from pursuing [his] claim under the PLRA for failure to exhaust his administrative remedies.”). 

Plaintiff similarly failed to complete the administrative remedy process prior to filing suit 

with respect to Claim 8. In this claim, Plaintiff alleges that the BOP’s policies prohibiting 

congregational prayer within H-Unit violate RFRA because Plaintiff believes he is religiously 

obligated to perform group prayer five times daily and participate in Jum’ah services. Statement 

¶ 7. Plaintiff filed an administrative remedy in which he requested to pray in congregation five 

times per day. Statement ¶ 8. Plaintiff received a response from the Warden on December 3, 

2015, but he did not file an appeal at the regional or central office levels. Id. Again, because 

Plaintiff failed to exhaust the last two levels of the administrative remedy process, he is barred 

from bringing this claim. Jernigan, 304 F.3d at 1032. 

With respect to Claims 2-5, Plaintiff contends that his Special Administrative Measures 

(“SAMs”) violate the Constitution and seeks a “permanent injunction ordering Defendant 

Sessions to remove the SAMs” and “prohibiting Defendant Sessions or future Attorneys General 

from re-imposing SAMs on [him].” Statement ¶ 15.  
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The Attorney General has promulgated regulations providing that an inmate may seek 

review of any restrictions imposed by a SAMs through the Administrative Remedy Program. 28 

C.F.R. § 501.3; see also Yousef v. Reno, 254 F.3d 1214, 1222-23 (10th Cir. 2001) (holding that 

such remedies are available and must be exhausted before an inmate may bring suit). Defendants 

do not contest that Plaintiff has exhausted his overall facial challenge seeking to have the SAMs 

entirely removed.  

Plaintiff’s complaint, however, also appears to contain a narrower claim that he did not 

exhaust—seeking permission to communicate with his 13 nieces and nephews. Statement ¶ 15.  

Plaintiff was told that if he wanted to add any additional approved contacts, he would need to 

make a request with full contact information for each individual that he wished to be added to his 

approved contact list. Statement ¶ 16. This obligation is consistent with the SAMs, which state 

that Plaintiff is permitted to make requests for specific additional contacts, which are considered 

on a case-by-case basis. Statement ¶ 17. This process allows the government to evaluate each 

proposed new contact to ensure that Plaintiff’s communications and visits with such persons 

would not threaten national security. Plaintiff made several administrative remedy requests to 

add additional family contacts, including, for example, two of his sisters. Statement ¶ 18. 

Plaintiff, however, never filed any administrative remedies regarding communications with his 

13 nieces and nephews. Statement ¶ 19. Because Plaintiff failed to exhaust his administrative 
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remedies regarding communications with these individuals, he cannot bring any claim 

challenging this issue or seeking to have his SAMs modified to allow such contacts.1  

In paragraph 147, Plaintiff alleges that, whether due to SAMs or other factors, the BOP 

restricted his access to certain books, identifying two books that he claims were never delivered 

to him. Statement ¶ 23. This allegation must be dismissed for failure to exhaust because Plaintiff 

has not exhausted any administrative remedy requests alleging that the BOP has denied him 

access to these two books or any other specific reading materials. Statement ¶ 24.    

In Claims 7, 11, and 13, Plaintiff alleges that force-feeding him while on a hunger strike 

violates the Constitution and RFRA, and he seeks a “permanent injunction prohibiting Defendant 

BOP from force-feeding” him. Statement ¶ 20. Defendants again do not contest that Plaintiff has 

exhausted his overall facial challenge to the BOP’s force-feeding regulations. However, parts of 

his allegations appear to challenge that he was force-fed in 2012 and 2015 without medical 

necessity, for purposes of retaliation, and/or without following the BOP’s procedures on force-

feeding. Id. Such complaints were never exhausted through any level of the BOP administrative 

remedy process. Statement ¶ 22. Under the BOP’s regulations, any such allegations needed to 

have been raised in an administrative remedy filed within 20 calendar days of the force-feeding 

                                                 
1 To the extent Plaintiff argues that he notified other governmental entities of his desire to 
communicate with his nieces and nephews, that is insufficient under PLRA because he failed to 
exhaust the available administrative remedy process. The PLRA demands that all available 
administrative remedies must be exhausted prior to filing suit. 42 U.S.C. § 1997e(a); Porter, 534 
U.S. at 988 (holding that “[a]ll ‘available’ remedies must now be exhausted,” even if such 
remedies do “not meet federal standards,” are not plain, speedy, or effective, and even if “the 
prisoner seeks relief not available in grievance proceedings”); Yousef, 254 F.3d at 1221 (holding 
that raising issues regarding SAMs restrictions through a letter to the Attorney General did not 
have any impact on inmate’s obligation to exhaust his administrative remedies).  
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event giving rise to the grievance. 28 C.F.R. § 542.14. The only remedy request that Plaintiff 

filed regarding any of the BOP’s actions in response to his hunger strikes in 2012 and 2015 

complained that he was segregated from his legal materials, medical items, and regular 

institutional supplies while on a hunger strike. Statement ¶ 21. And Plaintiff never exhausted this 

remedy after receiving a response from the Warden. Id.  

Plaintiff is therefore barred from bringing any claims alleging that he was force-fed 

without medical necessity, for purposes of retaliation, and/or without following the BOP’s 

procedures. Plaintiff plainly never raised any such allegations within 20 calendar days after he 

was force-fed in 2012 and 2015. As a result, any such grievance is untimely and subject to 

dismissal with prejudice. Kikumara, 461 F.3d at 1290.  

Finally, in Claim 14, Plaintiff alleges that all of his allegations throughout his complaint 

combine to constitute an Eighth Amendment violation. To the extent Plaintiff relies on 

allegations that he did not exhaust, as described above, Plaintiff is barred from relying on such 

allegations as part of this amorphous claim. For example, where Plaintiff failed to exhaust his 

various religious liberty allegations, he cannot raise such allegations either as a distinct claim or 

under a combination theory. Claim 14 is therefore barred to the extent it is dependent on 

allegations that Plaintiff did not exhaust.    

CONCLUSION 

In sum, the Court should award summary judgment in favor of Defendants with respects 

to Claims 1, 6, 8-10, and 12, as well as with respect to portions of Claims 2-5, 7, 11, 13, and 14 

and the allegations in paragraph 147, because Plaintiff failed to exhaust his administrative 

remedies prior to filing suit as required by the Prison Litigation Reform Act. 

Case 1:17-cv-02493-RM-KMT   Document 80   Filed 05/11/18   USDC Colorado   Page 8 of 10



9 
 

Dated May 11, 2018    Respectfully Submitted,  

      ROBERT C. TROYER 
      United States Attorney 
     

s/ David Z. Moskowitz 
David Z. Moskowitz 
Assistant United States Attorney 
1801 California Street, Suite 1600 
Denver, Colorado 80202 
Telephone:(303) 454-0100 
Fax: (303) 454-0407 
david.moskowitz@usdoj.gov 

        Counsel for Defendants 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on May 11, 2018, I electronically filed the foregoing with the Clerk 

of Court using the ECF system, which will send notification of such filing to the following email 

addresses: 

gjohnson@johnsonklein.com 
arandolph@johnsonklein.com 

 
s/ David Z. Moskowitz   
Office of the U.S. Attorney 

 

Case 1:17-cv-02493-RM-KMT   Document 80   Filed 05/11/18   USDC Colorado   Page 10 of 10



1 
 

EXHIBIT 1 
STATEMENT OF UNDISPUTED MATERIAL FACTS 

Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

1. Plaintiff Umar Farouk 
Abdulmutallab is incarcerated at 
the United States Penitentiary – 
Administrative Maximum 
(“ADX”) in Florence, Colorado, 
following his convictions for 
attempting to use a weapon of 
mass destruction on a 
commercial airliner that landed 
in Detroit, Michigan, and 
attempting to murder 289 
people on board. 

Dkt. 76 ¶¶ 1, 4; Ex. 2, Shelton 
Decl. ¶ 8 & Attach. 1. 

  

2. Since Plaintiff’s incarceration, 
he has filed 93 individual 
administrative remedies and 
appeals of those remedies.  

Ex. 2, Shelton Decl. ¶ 9 & Attach. 
3. 

  

3. In Claim 1, Plaintiff alleges that 
his transfer to the ADX in 2012 
violated his due process rights.  

Dkt. 76 ¶¶ 284-88. 

  

4. Plaintiff has not filed any 
administrative remedies related 
to his transfer to the ADX or 
any purported inadequacies with 
the process he received. Ex. 2,  

Shelton Decl. ¶ 12 & Attach. 3. 

  

5. In Claim 6, Plaintiff alleges that 
following his hunger strikes in 
August 2012 and September 
2012, the Bureau of Prisons 
(“BOP”) retaliated against him 
by confining him in a Special 
Housing Unit at Range 13.  

Dkt. 76 ¶¶ 222, 232, 317-26. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

6. Plaintiff filed one remedy 
request related to his 2012 
hunger strikes in which he 
complained that he was 
segregated from his legal 
materials, medical items, and 
regular institutional supplies. 
Plaintiff received a response 
from the Warden on November 
2, 2012. Plaintiff did not file an 
appeal at the regional or central 
office levels. 

Ex. 2, Shelton Decl. ¶ 14 & 
Attach. 5. 

  

7. In Claim 8, Plaintiff alleges that 
BOP’s policies prohibiting 
congregational prayer within H-
Unit violate RFRA because 
Plaintiff believes he is 
religiously obligated to perform 
group prayer five times daily 
and participate in Jum’ah 
services.  

Dkt. 76 ¶¶ 334-42. 

  

8. Plaintiff filed one administrative 
remedy wherein he requested to 
pray in congregation five times 
per day. Plaintiff received a 
response from the Warden on 
December 3, 2015. Plaintiff did 
not file an appeal at the regional 
or central office levels.  

Ex. 2, Shelton Decl. ¶ 15 & 
Attach. 6. 

  

9. In Claim 9, Plaintiff alleges that 
the BOP has violated RFRA by 
failing to provide regular access 
to an imam.  

Dkt. 76 ¶¶ 343-50. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

10. Plaintiff has not filed any 
administrative remedies 
related to access to an imam.  

Ex. 2, Shelton Decl. ¶ 16 & 
Attach. 3. 

  

11. In Claim 10, Plaintiff alleges 
that the BOP has violated 
RFRA by denying him a halal 
diet.  

Dkt. 76 ¶¶ 351-58. 

  

12. Plaintiff has not filed any 
administrative remedies 
related to a halal diet.  

Ex. 2, Shelton Decl. ¶ 17 & 
Attach. 3. 

  

13. In Claim 12, Plaintiff alleges 
that the BOP has violated 
RFRA by force-feeding him 
with a non-halal nutritional 
supplement during hunger 
strikes in 2012 and 2015.  

Dkt. 76 ¶¶ 369-76.  

  

14. Plaintiff has not filed any 
administrative remedies 
related to a non-halal 
nutritional supplement.  

Ex. 2, Shelton Decl. ¶ 18 & 
Attach. 3. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

15. In Claims 2-5, Plaintiff alleges 
that his Special 
Administrative Measures 
(“SAMs”) violate the 
Constitution and seeks a 
“permanent injunction 
ordering Defendant Sessions 
to remove the SAMs” and 
“prohibiting Defendant 
Sessions or future Attorneys 
General from re-imposing 
SAMs on [him].” Part of 
Plaintiff’s claim appears to 
challenge that he is not 
permitted to communicate 
with his 13 nieces and 
nephews.  

Dkt. 76 ¶¶ 289-316, Prayer for 
Relief; id. ¶¶ 14, 140, 292, 308. 

  

16. Plaintiff was told that if he 
wanted to communicate with 
any additional individuals, he 
would need to make a request 
with full contact information 
for each individual that he 
wished to be added to his 
approved contact list.  

Ex. 2, Shelton Decl. ¶ 13 & 
Attach. 4. 

  

17. The SAMs state that Plaintiff 
is permitted to make requests 
for specific additional 
contacts, which are considered 
on a case-by-case basis.  

Ex. 3, SAMs March 2018 Renewal 
at 10 n.7. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

18. Plaintiff made several 
administrative remedy 
requests to add additional 
family contacts, including, for 
example, two of his sisters.  

Ex. 2, Shelton Decl. ¶ 13 & 
Attach. 5. 

  

19. Plaintiff never filed any 
administrative remedies 
regarding communications 
with his 13 nieces and 
nephews.  

Ex. 2, Shelton Decl. ¶ 13 & 
Attach. 3.  

  

20. In Claims 7, 11, and 13, 
Plaintiff alleges that force-
feeding him while on a hunger 
strike violates the Constitution 
and RFRA seeks a 
“permanent injunction 
prohibiting Defendant BOP 
from force-feeding” him. Part 
of Plaintiff’s claim appears to 
challenge that he was force-
fed in 2012 and 2015 without 
medical necessity, for 
purposes of retaliation, and/or 
without following the BOP’s 
procedures on force-feeding. 

Dkt. 76 ¶¶ 327-33, 359-68, 377-83, 
Prayer for Relief; id. ¶¶ 257, 380. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

21. Plaintiff filed a single 
administrative remedy related 
to his 2012 hunger strikes on 
October 11, 2012, in which he 
complained that he was 
segregated from his legal 
materials, medical items, and 
regular institutional supplies 
while on a hunger strike. On 
November 2, 2012, Plaintiff 
received a response from the 
Warden but did not file an 
appeal at the regional or 
central office levels.  

Ex. 2, Shelton Decl. ¶ 19 & 
Attach. 6. 

  

22. Plaintiff did not file any other 
remedy requests complaining 
about any actions taken in 
response to his hunger strikes 
in 2012 or 2015 and has not 
filed any remedy requests 
alleging that he was force-fed 
without medical necessity, for 
purposes of retaliation, and/or 
without following the BOP’s 
procedures on force-feeding.  

Ex. 2, Shelton Decl. ¶ 19 & 
Attach. 3, 8. 

  

23. In paragraph 147, Plaintiff 
alleges that, whether due to 
SAMs or other factors, the 
BOP has restricted his access 
to certain books, identifying 
two books that he claims were 
never delivered to him. 

Dkt. 76 ¶ 147. 
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Moving Party’s Undisputed 
Material Facts and 

Supporting Evidence 

Opposing Party’s 
Response/Additional Facts 
and Supporting Evidence 

Moving Party’s Reply and 
Supporting Evidence 

24. Plaintiff has not exhausted 
any remedy requests alleging 
that he was denied access to 
these two books or any other 
specific reading materials. 

Ex. 2, Shelton Decl. ¶ 20 & 
Attach. 3. 

  

25. BOP has a four-tiered 
Administrative Remedy 
Program for inmate 
grievances. The first step is 
informal resolution with 
prison staff. The second step 
is the filing of a formal 
Request for Administrative 
Remedy (also known as a BP-
9) at the institution in which 
the inmate is incarcerated. An 
administrative remedy at this 
level, and subsequent levels, 
is assigned a Remedy ID 
number and tracked in 
SENTRY. The third step is an 
appeal to the Regional 
Director, by filing a Regional 
Office Administrative 
Remedy Appeal (also known 
as a BP-10). The fourth step is 
an appeal to the Director, 
National Inmate Appeals, in 
the Office of the General 
Counsel in Washington D.C., 
by filing a Central Office 
Administrative Remedy 
Appeal (also known as a BP-
11). An inmate may not assert 
in an appeal an issue he did 
not raise in a lower-level 
filing.  

Ex. 2, Shelton Decl. ¶ 3; 28 C.F.R. 
§§ 542.10–542.19. 
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