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INTRODUCTION

Patients at Saint Elizabeths remain at heightameldunnecessary risk from COVID-19.
As the Court-appointedmici warned three days ago, “as of the date of thegfitif this report on
May 11, 2020, [the Hospital] continues to expereemngoing transmission of SARS-CoV-2.”
ECF 81 at 2. Amiciidentified nhumerous areas in which Defendants, itesyarnest efforts, failed
to comply with professional standards of care,udeslg the Centers for Disease Control and
Prevention (“CDC”) Guidelines. This violates therGtitution.

Amicihave also confirmed that there has been an extresydcurtailment of mental health
care at the facility—including a 98% drop in thecamt of treatment provided. ECF 78 at 5, 15.
Amicialso report that the Hospital has failed to impletiis plan for telehealth or other alternative
treatment, and 90% of individual plans include tireents that the Hospital has suspendiedat
16-18. This fails to comply with professional stards and violates the Constitution.

While Defendants have reduced the patient populzimicireport that as of May 6, there
are over 50 patients on the “ready for discharge” IECF 78 at 8. The continued detention of
patients the Hospital has deemed “ready for digEhamhere such patients face heightened risk
of exposure to COVID-19, fails to comply with pressonal standards, and violates the
Constitution and the Americans with DisabilitiestAADA").

This Court should convert the Temporary Restrairrder (ECF 83) into a Preliminary
Injunction. While the Hospital has modified centgractices in response to this lawsuit, these
measures have not been enough. Even if Defentdadtfully complied with CDC Guidance—
which they have not—or the terms of the TRO, theuft's power to grant injunctive relief
survives discontinuance of the illegal conduct, dedause the purpose is to prevent further

violations, injunctive relief is appropriate whdete is a cognizable danger of recurrent violation.
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U.S. Dep’t of Justice v. Daniel Chapter Qr8® F. Supp. 3d 132, 143 (D.D.C. 2015) (quoting
United States v. W.T. Grant C845 U.S. 629 (1953)aff'd, 650 F. App’x 20 (D.C. Cir. 2016).

It is for this reason that courts around the counétve recognized that temporary orders protecting
individuals in congregate settings from substandardlitions must be extended.

STATEMENT OF FACTS

1. Saint Elizabeths Hospital and Its Patients
Saint Elizabeths Hospital is the District’s onlybpia psychiatric facility for individuals
with serious and persistent mental illness who nie¢ghsive inpatient care to support their
recovery. ECF 59 at 1-2; ECF 81 at 3. It also @es mental health evaluations and care to
patients committed by the courts. ECF 81 at 3orRo the COVID-19 crisis, Saint Elizabeths
had an average patient population of 275, ECF 52, atvhich has now been reduced to
approximately 199. ECF 81 at 4. It has 786 st&{CF 81 at 3.
2. The 2020 COVID-19 Pandemic and Its Threat to SainElizabeths
As the Court is well aware, the COVID-19 pandeiia serious threat to public health.
ECF 59 at 2, ECF 39-1 at 6-9. The CDC estimatasah of May 13, 2020, there are 1,364,061
confirmed cases and 82,246 confirmed deaths iblstates and the District of Columbia.
COVID-19 is highly contagious. Declaration of Ddarc Stern, M.D., M.P.H. (“Stern Decl.”)
(ECF 39-3) 1 8; Declaration of Dr. Johnathan L.dboIM.D. (“Golob Decl.”) (ECF 39-4) 1 13.
Medical and mental health professionals have stersily made clear that individuals with

mental health disorders require priority attentiothis kind of emergency. Golob Decl. (ECF 39-

! Ctrs. DISEASECONTROL & PREVENTION, Cases in U.Shttps://www.cdc.gov/coronavirus/2019-ncov/cases-
updates/cases-in-us.html. (last visited May 140202

2
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4) 1 14. Mental health disorders like those exeed by Plaintiffs can increase the risk of
infections, including pneumonia, a leading caudeospitalization and death among those infected
with COVID-192 Congregate settings like Saint Elizabeths enabiefacilitate the rapid spread
of COVID-19 infection. Stern Decl. (ECF 39-3) 1; Tolob Decl. (ECF 39-4) T 13.

When patients are housed in close quarters, #iles of spread are greatly, if not
exponentially, increased. Stern Decl. (ECF 39-3pJGolob Decl. (ECF 39-4) 1 14. Because
people — including staff and contractors —constarykle in and out of Saint Elizabeths and some
new patients are being admitted (as required bgrerdf the D.C. Superior Court), there is an
ever-present risk that new carriers will bring Wreis into the facility. 5/7 Tr. 7, 24-25 (riskoim
new admissions), 11 & 24 (risk from staff); ECF Bat 1-2 (new admissions), 5 (staff).

On April 1, 2020, one patient and five staff mensbat St. Elizabeths were confirmed to
be COVID-19 positivé. As of April 16, 2020, when the Plaintiffs filedir amended complaint
seeking relief related to the COVID-19 outbreakhat Hospital, at least 33 patients, as well as at
least 51 of the hospital's staff, had tested peasifor COVID-19, and at least four patients had
died after contracting COVID-1%eeECF 39-1 at 11 & n. 30-31.

After expedited proceedings, the Court found thatdonditions at the Hospital violated
Plaintiffs’ due process rights and therefore issaefiemporary Restraining Order on April 25,
2020. ECF 59 & 60. The TRO required discrete geano Defendants’ practices regarding

isolation and release from isolation, as well @@reng on compliance efforts. ECF 60. The Court

2 SeeHao Yao, et al.Patients with mental health disorders in the COMI®epidemicThe Lancet, Vol. 7 Issue 4 at
e21 (Apr. 1, 2020), https://www.thelancet.com/gdighals/lanpsy/P11S2215-0366(20)30090-0.pdf.

3 Dist. of Columbia Dept of Human Servs.Human Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data (last accessed May 14, 2020).

3
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then appointed aamici curiaethree experts to investigate and report to theriGdaout conditions
at the Hospital. ECF 68. In response to the expesports (ECF 78, 81 & 81-1) and with the
numbers of cases and of deaths among the patigniigtmn rising even after the TRO was
entered, on May 11 the Court extended and expatided@RO to require further testing and the
reduction of staff movement among different treatmaits. ECF 82 & 83.

As of May 13, 2020, at least 79 patients, as welitdeast 84 staff, had tested positive for
COVID-194 An additional 56 patients were reported to be urargntine due to exposure or
symptoms consistent with COVID-P9At least 13 patients and one staff member hawse diter
contracting COVID-19.

3. Conditions at Saint Elizabeths Hospital Before andhfter the TRO

a. Medical Isolation and Quarantine Procedures

When there are COVID-19 cases in a congregatatjadihe CDC recommends grouping
ill residents with dedicated health care professi®nECF 81-1 at 4-5, and medically isolating
patients who may have been expoSedhen Plaintiffs moved for a TRO, Saint Elizabetiasl
established only one unit with seven beds to quem@COVID-19 patients. Guzman Decl. (ECF
39-9) 1 3a. While that motion was pending, it lelsshed a second COVID-19 positive unit, and
a “Patients Under Investigation” unit. Tu DeclQE 42-5) 1 7. As this Court found, however,

Defendants’ quarantining practices and their stethftar determining when to release individuals

4 Dist. of Columbia Dept of Human Servs.Human Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data (last accessed May 14, 2020).

°1d.
61d.

" CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019 Nursing Homes & Long-T€are
Facilities, ECF 55-1; Grs. DISEASECONTROL & PREVENTION, Interim Guidance on Management of Coronavirus
Disease 2019 (COVID-19) in Correctional and DetentFacilities(Mar. 23, 2020), ECF 55-2.

4
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from isolation did not satisfy CDC standards. E@Ra613-16. The resulting risk to Plaintiffs was
“immediate and manifest.” ECF 59 at 14.

The Hospital currently has four COVID positive @niseven additional quarantine units, a
“Patients Under Investigation” unit, and two unitg patients not suspected of having been
exposed to COVID-19. ECF 81-1 at 2-4. &mici note, there is considerable evidence that
Defendants are still not satisfying CDC standanui$ ‘anaintaining the integrity [of the known
infection, exposed, and symptomatic patients] lrasgn to be challenging.” ECF 81 at 4. As
Dr. Waldman summarized on May 7, the Hospital'oe#f to quarantine and group individuals
with similar status after the TRO had been execlbdiously imperfectly.” May 7 Tr. 8.See
also Ex. 1 (Decl. of leshaah Murphy (“Murphy Decl.”) {(describing “Client A” using the
communal bathrooms and watching TV and playing widames with other residents while
awaiting COVID-19 test results, which turned oub®positive).

b. Screening and Testing

As discussed in the Court’s May 11 order, the QJpdlance for nursing homes states that
“the first step of a test-based prevention strasdguld ideally be a point prevalence survey (PPS)
of all residents and all HCP [health care profasaig] in the facility.® SeeECF 82 at 6-7.

When Plaintiffs moved for a TRO, patients were being tested for COVID-19, even
when they displayed characteristic symptoms of \has, and Defendants reported having
conducted only 31 tests. Costa Decl. (ECF 3983;Dunbar Decl. (ECF 39-7) § 8; Smith Decl.

(ECF 39-8) 11 8, 11; Tu Decl. (ECF 42-5) { 11; Myrpecl, T 4.

8 CTrs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Testing for Coronaviruslursing Homes
ECF 55-1.

5
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Since the TRO was entered, Defendants conductéels8¥ of patients quarantined on the
seven quarantine units on May 4-5. ECF 81 atwenty-one patients on these units refused
testing. Id. The Hospital has not been ensuring that staftested; rather that testing staff at the
facility as part of the virus management strateéigg,Defendants have referred staff who choose
to be tested to external testing sites. May 2T¥22. Amicireport that only 100 of the 786 staff
have been tested. ECF 81-1 at 3, 6.

In extending and expanding the TRO on May 11, therCfound that Defendants’
failure to test staff and failure to limit staffi'sovements among the treatment units contravened
CDC guidance and failed the professional judgmentdard. ECF 82 at 6-8.

C. Distribution of Masks

When there are cases in a facility, the CDC recomuis¢hat the facility should implement
universal use of facemasks for health care praieats, encourage patients to remain in their
rooms, and encourage patients to wear face maskpeaform social distancing when they leave
their rooms’

As the Court recognized in granting the TRO, at time Plaintiffs filed for the TRO,
Defendants had not provided masks to all patienitsstructed or required patients to wear masks
in a manner consistent with public health guiddinECF 59 at 13-14.Amici reported that
Defendants implemented a “universal masking requar@” on April 15, ECF 81 at 5, and that
most patients and all staff were observed as cangplfeCF 81 at 6, 8Amicialso noted, however,

that the staff's reuse of masks was not in accamlamith CDC guidance and presented a

°1d.
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“contamination risk.” May 7 Tr. 30, 34. The CD@idance provides that when masks are reused
there should be “a minimum of five days betweerhdatask] use X

d. Psychiatric Treatment during the Outbreak

Guidance from the federal Substance Abuse and Melatalth Services Administration
(“SAMHSA") provides that state psychiatric hospitdike Saint Elizabeths should take steps to
address the psychological impact of quarantine taeddisruptions the COVID-19 virus may
cause, including preserving health care systemtifume and taking steps to provide alternatives
to in-person and group therapy consistent with @nf@elines on infection control and increased
psychological screening with “utilization of cleatinical indications and, when applicable,
validated psychiatric screening instruments.” Z&EAMHSA COVID-19 Interim Considerations
for State Psychiatric Hospitals at 314).

Prior to the TRO, Plaintiffs reported there hadrbseevere curtailment of mental health
care, including closing the Treatment Mall, susmehdgroup therapy, suspended anger
management classes and suspension of most compeestoration classes. Smith Decl. (ECF

39-8) 1 10; Costa Decl. (ECF 39-6) 1 9; Dunbar D@&CF 39-7) { 7.

10 Ctrs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Decontamination and Retifdtering
Facepiece Respiratorittps://www.cdc.gov/coronavirus/2019-ncov/hcphsprategy/decontamination-reuse-
respirators.html

11 U.S. Substance Abuse and Mental Health Servicesiristration,Interim Considerations for State Mental
Hospitals https://www.samhsa.gov/sites/default/files/co@diterim-considerations-for-state-psychiatric-
hospitals.pdf. The SAMHSA guidelines recommend thailities “preserve healthcare system functiohiaigd "be
aware of the psychological impact of quarantine rmagbr disruptions to everyday life...Patients at takhealth
facilities are vulnerable both to the infectiorelfsbut also to worsening anxiety, mood, or psyifiduring this
time. Given the uncertainty and rapid change aasagtiwith the virus, anxiety and distress shoulddieipated.”

7
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Regarding mental health care, Defendants have ethifmuch . . . remains unchanged
during the COVID-19 emergency,” ECF 42 at 12, aedch patient unit has a shared computer”
to enable teletherapy. Gongtang Decl. (ECF 4212.9

To the contraryamicireport that “Between February 2020 and April 202€r¢ has been
a dramatic decrease in the provision of mentatheaalvices at the hospital.” ECF 78 at 15 (noting
that hours of reported treatments fell from 6000-@bruary to less than 100 in April—a 98%
drop). Amici found that the Hospital's plans for “a limited tedalth program” have “been
delayed,” ECF 78 at 17, and that, even when impheetk the provision of “technology provided
to individuals in care” will remain “very limitedbecause “each unit will get only one cart . . .
which will significantly limit the number of groupgshich can be held.'ld. Plaintiffs have been
directly impacted by the decreases in mental heglthices. Plaintiffs have not participated in the
therapies ordered by their individual plans, inahgd Dialectic Behavior Therapy, Anger
Management, Community Training, or Women’s Copisgce the TLC was closed. Ex. 3
(Second Declaration of Vinita Smith (“Smith 2nd D&¢ § 7, Ex. 4 (Second Declaration of Enzo
Costa (“Costa 2nd Decl.)) 11 12-13; Ex. 5 (Secordl@ation of William Dunbar (“Dunbar 2nd
Decl.”)) 11 16-17.See alsiMurphy Decl. 4.

ARGUMENT

To obtain a preliminary injunction, the moving yamust establish that: (1) it is likely to
succeed on the merits; (2) itis likely to sufieeparable harm in the absence of preliminaryfelie
(3) that the balance of equities tips in its favang (4) that an injunction is in the public intgre

Gordon v. Holder632 F.3d 722, 724 (D.C. Cir. 2011).
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The Court has authority to order relief to remedganstitutional conditions, including by
release. The writ of habeas corpus, which “cutsubh all forms and goes to the very tissue of the
structure,”Chatman-Bey v. ThornburgB64 F.2d 804, 807 (D.C. Cir. 1988) (en banc) jgles
authority for release and also to order remediesrigonstitutional conditions of confinement, as
“[h]abeas corpus tests not only the fact but disofdorm of detention.Aamer v. Obamar42 F.3d
1023, 1033 (D.C. Cir. 2014) (quotittudson v. Hardy424 F.2d 854, 833 n. 3 (D.C. Cir. 1970))
(internal quotation marks omitted). The court’s eslal authority under 42 U.S.C. § 1983 is
“broad, for breadth and flexibility are inherentaquitable remediesHutto v. Finney437 U.S.
678, 687 n.9 (1978Bwann v. Charlotte-Mecklenburg Board of Educat&®d U.S. 1, 15 (1971)).

The Hospital has made certain modifications tprggtices since Plaintiffs filed for a TRO.
While these measures have slowed the spread of BQY] they are not enough. Amicinoted,
the Hospital “continues to experience ongoing tnassion of SARS-CoV-2.” ECF 81 at 2. And
this Court found just three days ago that Deferglhate continued to fail to exercise professional
judgment consistent with CDC guidance in key respdeCF 82 at 6-8.

While Defendants have repeatedly cited their modifons as reasons why injunctive
relief should not be granted, ECF 42 at 1, 20; R@rTr. 20; Apr. 24 Tr. 23-24 and ECF 74 at 6,
10, the “court’s power to grant injunctive reliefrgives discontinuance of the illegal conduct, and
because the purpose is to prevent further violafionunctive relief is appropriate when there is
a cognizable danger of recurrent violatiorJ:S. Dep’t of Justice v. Daniel Chapter Q88 F.
Supp. 3d 132, 143 (D.D.C. 2015) (quotidgited States v. W.T. Grant C@45 U.S. 629, 633
(1953)),aff'd, 650 F. App’x 20 (D.C. Cir. 2016). “In the contet seeking injunctive relief, once

a violation is demonstrated, all that need to lmwshis that there is some reasonable likelihood
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of future violations, and past unlawful conductighly suggestive of the likelihood of future
violations.” Id. “It is the duty of the court to beware of effotts defeat injunctive relief by
protestations of repentance and reform . .Urited States v. Ore. State Med. $8d3 U.S. 326,
333 (1952).

1. Plaintiffs Are Likely to Succeed on the Merits of Teir Claims

In issuing the TRO, the Court found that “Plairttiffave established a likelihood of success
on the merits with respect to the two priority BSu—quarantining practices and releases from
medical isolation—raised at that stage. ECF 3%atin extending the TRO, the Court found “the
hospital's pre-TRO efforts fell short in the spesdf respectsseeDkt. 59, and no new evidence
suggests that the Court’s finding was incorre®&CF 82 at 5-6. Plaintiffs remain substantially
likely to prevail on the merits.

None of the patients at Saint Elizabeths are sgitumne after criminal conviction. Under
the due process clause of the Fifth Amendmentripialetainees (unlike convicted prisoners)
cannot be punished at alKingsley v. Hendricksqril35 S. Ct. 2466, 2475 (201®Banks v.
Booth No. CV 20-849(CKK), 2020 WL 1914896 at *6 (D.D.@pr. 19, 2020). Pretrial
detainees can demonstrate that they have beenshmdiiif the actions taken against them are
objectively unreasonablé&ee Kingsleyl35 S. Ct. at 2473 The government also “has an
affirmative duty to ensure the safety and genegdl-being of an involuntarily committed mental
patient.” ECF 59 at 10 (citinglarvey v. District of Columbia798 F.3d 1042, 1050-51 (D.C.
Cir. 2015)). Due process standards for civil detas, like those for pretrial detainees, are higher
than those for individuals convicted of crimes: |gsons who have been involuntarily

committed are entitled to more considerate treatnagml conditions of confinement than

10
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criminals whose conditions of confinement are desigto punish.’Youngberg v. Romed57
U.S. 307, 321-22 (1982). Among the most basidsighcivil and pretrial detainees are the right
to adequate medical car&,oungberg 457 U.S. at 324 (1982), and reasonable safety in
confinement,seeHelling v. McKinney 509 U.S. 25, 33 (1993) (holding that even comdct
individuals may not be subjected to “a conditiorcohfinement that is . . . very likely to cause
serious illness and needless suffering.”). Thetrighmedical care includes the right to mental
health careSee Brown v. Plat®63 U.S. 493, 506 (2011).

If the Court finds that the conditions at the Heelphave been objectively unreasonable
and/or fail to ensure Plaintiffs’ safety and wetlitg, then Plaintiffs and putative class members—
all of whom are civil or pretrial detainees—havedamaut a Fifth Amendment claim regardless of
Defendants’ subjective intentDarnell v. Pineirg 849 F.3d 17, 35 (2d Cir. 2017) (“[T]he Due
Process Clause can be violated when an officiak da#¢ have subjective awareness that the
official’'s acts (or omissions) have subjected thetnal detainee to a substantial risk of harm.”).
Liability exists “when the decision by the professl is such a substantial departure from accepted
professional judgment, practice, or standards denaonstrate that the person responsible actually
did not base the decision on such a judgment.” EC&t 11 (quotingaShawn A. v Dixqrv62 F.
Supp. 959, 994 (D.D.C. 1991) (in turn quotiigungberg457 U.S. at 323).

Here, the record evidence—in the form of the figdipresented bgmici, sworn affidavits
from residents in Defendants’ custody, from attgenand investigators from PDS who have
witnessed first-hand the conditions of Defendamégilities, and expert declarations—amply
demonstrates that Plaintiffs and putative class beesare facing a “substantial risk” of serious

harm that is unconstitutional because they are #@do a “serious, communicable disease.”

11
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Helling, 509 U.S. at 33, and because Defendants havel failprovide adequate mental health
care that comports with applicable standards ofgssional judgmentYoungberg457 U.S. at
314, 323; ECF 59 at 11
As identified byamici and the record evidence, and held by this Courf; BE€ & 81,
Defendants unconstitutionally failed and continoefdil to protect the health and safety of
Plaintiffs from the risk of COVID-19 in several tical areas, all of which represent substantial
departures from accepted professional judgmemtmici and the record evidence have also
established that there has been an unconstituttomeilment of mental health care, that patients
systemically are not receiving the care prescribdteir treatment plans, and that the Hospital is
continuing to detain more than 50 people on thadyeo release” list even though keeping them
in the Hospital exposes them to an unnecessaryfiskntracting COVID-19, deprives them of
adequate mental health care and violates theitsrighder the Americans with Disabilities Act to
receive treatment in the most integrated settipy@piate to their needs.
a. The Defendants Have Substantially Departed from Acpted
Professional Judgments in Their Efforts to Control and Prevent
COVID-19 Infections.
Defendants have unconstitutionally failed to prbtee health and safety of Plaintiffs in
several key areas, all of which represent substadepartures from accepted professional
judgments: (i) medical isolation and quarantingafients; (ii) the stall in the effort to reduce

patient census; (iii) cross-contamination by st@ff) inadequate testing and virus tracking; and

(v) failure of Hospital staff to follow basic hygie practices.

12
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The interplay among these failings—each of whiclveédi-supported by the record and is
discussed separately below—nhelps to explain théraoed increase in COVID-19 cases at the
Hospital.

Since the TRO was entered on April 25, the nunabeonfirmed cases among patients
has continued to climb—from 46 to 79, and the nunabg@atients who have died has doubled—

from 7 to 142 The following chart tracks the spread of COVIDdrfiong Hospital patients.

Saint Elizabeths Hospital
Patients who have Tested Postive for COVID-19

Order on TRO

The circumstances of the post-TRO new cases refiat(i) the isolation and quarantine
measures have not complied with critical aspecpsafessional standards of care—aasicihave
found, ECF 81 at 4—leading to continued risk of @syre to patients in the “Patients Under

Investigation” unit, ECF 81-1 at 3; (ii) the faikito continue to take measures to reduce head

12 Dist. of Columbia Dep’t of Human Servéluman Services Agency COVID-19 Case Data
https://coronavirus.dc.gov/page/human-services-@geavid-19-case-data (last accessed May 11, 2020).

13
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count, which undermines the effectiveness of offteventive measures, ECF 81-1 at k@e

alsoECF 78 at 10 (Dr. Canavan’s recommendations tditetel reductions in head count); (iii)

there has been potential cross-contamination Wf/\8teo work on both COVID-19 positive or

suspected units and other units, ECF 81 at 4; May I1; (iv) Defendants failed to implement a

comprehensive testing regime to determine apprigpgaarantine of patients in wards based on

their status (positive, symptomatic/suspected, sggoor otherwise) and otherwise track the virus

spread, ECF 81 at 3-4 & ECF 81-1 at 5-7; and (@ventive hygienic measures have been

insufficient, May 7 Tr. 30, 34; ECF 81 at 6 (“hamghiene audit data . . . revealed compliance to

be <80%,” ongoing use of non-alcohol sanitizen).particular, since the TRO was entered:

On April 30, Defendants reported new cases fromviddals who had been
housed in the TLC unit, which is a makeshift uraheerted from a classroom.
This unit had been considered COVID-negative. Wiesting occurred, 12 of the
17 patients tested positive. ECF 66.

On May 7,amicireported learning of two new positive cases fromit D, a unit
that previously had no known exposure. May 7 TrTHis unit had a “quarantine
period that ended April 29, 2020” and the positoases “represent[ed] new
transmission without a defined exposure.” ECF84. aThus anici had reason to
believe that the exposed individuals “may very wellve been infected by staff
and not by other patients.” May 7 Tr. 11.

On May 8, Defendants reported 4 new cases from 1L@it Again, there had not
been prior cases on this unAmici have identified a potential source of exposure
as Hospital staff (“a behavioral health technicjamho worked on the unit on May
4, and has subsequently tested positive. ECF 81 at

The fact that patients on the “PUI” unit “whosettessults are negative are
returned to the unit from which they were placedPth status” was also identified
as a problem because such individuals may be “edjoshile in PUI and then
infect their prior unit. ECF 81-1 at 3-4.

Head count has not dropped appreciably since esftthe TRO. Based on
Defendants’ census data, there were 200 patientapih 29 (the first day

14
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reported), and 193 on May 13 (the latest day regdtf Amici noted that the
number of discharges “has decreased notably shecentiddle of April,” ECF 78
at 9.

Because of their likely contribution to continugatesad of the disease in recent days and
because of the Hospital's failure to comply with €Btandards, each of the five conditions
Plaintiffs have identified warrants continued ingtime relief, including both continuation of the
relevant provisions of the TRO through the endh&f €OVID-19 crisis, and expansion of the

conditions to comply with the recommendationgsuafici.

() The Hospital's Isolation and Quarantine Pa@gi Defendants have failed to

adequately isolate or quarantine patients, thussrg them to an increased risk of contracting
COVID-19. Prior to the filing of this suit, the Hpital was housing individuals with COVID-19
symptoms together with non-symptomatic individualxsta Decl. (ECF 39-6)  6; Dunbar Decl.
(ECF 39-7) 11 5(a-b), 6; Tu Decl. (ECF 42-5) 1} Agril 20 Tr. 30; Murphy Decl. § 4. In and
of itself, the Hospital’s failure to isolate andagantine individuals with the virus or suspected of
having the virus violated Plaintiffs’ constitutidnaghts. Cf. Helling, 509 U.S. at 34 (exposing
individuals to “infectious maladies” violates thegkth Amendment). Indeed, it was through
Defendants’ practices of housing exposed and symmgaio individuals together that Plaintiff
Dunbar, who had tested negative for COVID-19 asmtg as March 18, tested positive on April
24. 4/24 Tr. 3-5;see alsdunbar Decl. (ECF 39-7) 1 5(a) (noting that he Ibaeh housed with
four individuals who tested positive, two of whoemrained on the unit after receiving positive

tests), Dunbar 2nd Decl. 11 3-5.

13 Defendants’ reporting of the census numbers doemalude patients who have been admitted to hosaitals.
Defendants have reported seven fatalities and empadmissions since the TRO was entered. Defesidisu
reported 5 releases on May 13.

15
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Despite clear guidance from the CDC, Defendantg started a practice of “treating all
units as quarantined” after the TRO motion wasdfilECF 59 at 13. As the Court noted in
entering the TRO, even as revised, the Defendprastices still did “not satisfy CDC standards.”
Id. (noting record evidence that “the Hospital hastiekéess demanding approach [than the CDC
recommends] to enforce social distancing and mask that common areas are open, and that
patients are not remaining in their rooms to themxpracticable.”).

As amicinote, there is considerable evidence that Defesdaststill not satisfying CDC
standards for separating known, symptomatic, apdsed patients. ECF 81 at 4. One basis for
the TRO was Defendants’ failure to follow CDC guida regarding quarantine, ECF 59 at 13-
14, and as Dr. Waldman summarized on May 7, thepitld's efforts to quarantine and group
individuals with similar status even after the TRR& been executed “obviously imperfectly.”
May 7 Tr. 8.

(i) Persistent Patient Head Count and "Ready tecbarge” List: CDC guidance

recommends measures to reduce the population giregate setting¥, andamici emphasize
that reduction of the number of patients is impartzecause “one of the best ways to continue to
move toward the elimination of the SARS-CoV-2 frtme environment is to reduce the number

of potential hosts. This would allow for physi@gistancing to be practiced to a much more

14 See, e.gCTRS. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Interim Infection Prei@naind
Control Recommendations for Patients with Suspemté&tbnfirmed Coronavirus Disease 2019 in HealthheCa
SettingsECF 54-1 (“If hospitalization is not medicallyaessary, home care is preferable if the individual’
situation allows”); Grs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Preparing for COVID-19:
Long-Term Care Facilities, Nursing Hom&CF 55-1 (if “a facility cannot fully implementl @ecommended
infection control precautions, residents [with kmoar suspected COVID-19] should be transferrechtutaer

facility that is capable of implementation”)TRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019,
Interim Guidance on Management of Coronavirus Dége2019 in Correctional and Detention Faciliti@&CF 55-2
(“explore strategies to prevent over-crowding afectional and detention facilities during a comityioutbreak”)

16
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effective extent, for better surveillance to be dweted in order to ensure appropriate
implementation of infection control measures, amdiridividual attention to be paid to personal
hygiene practices (masking, hand washing/sanitjzetg) of patients.” ECF 81-1 at 1. They
therefore urge the Hospital to “reduce patient asne the extent possible,” ECF 81-1 at 1, and
have recommended specific measures to facilitatehdrge. ECF 78 at 10.

Amici noted that the Hospital had released 57 patignte snid-March, which was a
“significant accomplishment.” ECF 78 at 9; ECF &13-4. But many of these patients were
released only pursuant to court order and not tsecatithe Defendants’ own initiativ&SeeEx.

6 (Superior Court May 8 Ordel) Consistent with thisamicinoted, that the number of discharges
“has decreased noticeably since the middle of AgECF 78 at 9, and that as of May 6, “there
were 56 individuals in care on [the] ‘ready to thisge’ list.” ECF 78 at &

Amici have recommended a number of concrete steps toadba patient census. ECF
78 at 10 (including facilitating discharge plannimgeting, subsidizing housing providers, and
educating community providersge also Ex. 7, Third Declaration of Elizabeth Jqf\ésnes 3rd
Decl.”) 11 8-11. As part of preliminary injunctivelief, the Court should order Defendants to
periodically report on whether they are followirfgese recommendations and their efforts to

further reduce the patient census. Jones 3rd B&t(b).

5The Order states in relevant part: “At the timd®¥S’ initial filing one month ago, the DepartmehB&havioral
Health reported 45 individuals at St. Elizabethspital held in competence proceedings on misdenedraoges
as well as 12 individuals held at the D.C. Jatompetence proceedings on misdemeanor charges. tBigit, the
Court has released six individuals based on thedpigs submitted and held approximately 40 heanvigse the
United States government, Department of Behavideallth and Department of Corrections were preséineatter
in the cases in which defendants were incarcegité jail. As of today, of the original 57 misdesmnant
defendants who were incarcerated at either Sairalkdths Hospital or the jail, only eleven indivadiiare held. Of
those eleven, the requests of two who sought relase denied while the remaining nine, througlesé counsel,
represented that they no longer sought releasthaDgroup of eleven, nine are held at St. Elizabétospital and
two are held at the D.C. Jail.”

16 On May 13, Defendants reported that they had sefitéive patients (one conditionally).
17
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(iif) Contamination and Cross-contamination Risénfr Staff: Prior to the COVID crisis,

many Hospital staff worked with patients on mukipinits, and that continued to be the case as of
theamici's report on May 11. As the Court found, thatnsdnsistent with CDC Guidance, ECF
82 at 7-8, which provides that when a facility “dedes space in the facility to care for residents
with confirmed COVID-19” it should “assign dedicdtghealth care providers] to work only in
this area of the facility®”

As the Court has notedarhici emphasize that infection control requires redudiraffic
within the hospital” and “were ‘emphatic in sayitigat while in the past this has not been
respected, there should be no mixing of staff betwtbese units,” and tha&rhici posit that staff
is the most likely source of continued infectiomesml at Saint Elizabeths.” ECF 82 atAmici
have recommended that “HCP and other staff shoailaskigned daily to only one unit.” ECF 81-
1 at 5; ge alscECF 81 at 8 (“contractual nursing and environmesgaVices staff be assigned to
one unit consistently, if possible.”). As Dr. Waldmexplained on May 7, the Hospital's failure
to implement this Guidance is a critical route tlgb which the virus has spread through the
facility and “Staff really needs to — we need ty pdot more attention to it.” May 7 Tr. 10-14.

As amicielaborated in their report: “The greatest impeditennterrupting transmission
of virus within the facility is the re-introductioof virus from the outside community . . . The
hospital has established acceptable daily scregmocedure for all visitors and staff . . . but the

presence of asymptomatic or pre-symptomatic caraethe virus can easily go undetected.” ECF

17 CTRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019 Nursing Homes & Long-T€are
Facilities, ECF 55-2; see also Ex. 3 (Substance Abuse andaMédgaalth Services Administratip@ovid19:
Interim Considerations for State Psychiatric Hoafsitat 2)2.b https://www.samhsa.gov/sites/default/fdegid 19-
interim-considerations-for-state-psychiatric-hasigifpdf).

18



Case 1:19-cv-03185-RDM Document 87-1 Filed 05/14/20 Page 24 of 46

81-1 at 5. Consistent with this observation, sitieeoriginal TRO was entered, the number of

positive cases among Hospital staff has increasad 69 to 84, as illustrated in the chart below.

Saint Elizabeths Hospital
Staff who have Tested Positive for COVID-19

Order on TRO

In extending the TRO, the Court ordered the releeiommended bgmici—that “to the extent
medically and psychiatrically practicable, healtinecpersonnel and other staff shall be assigned
to only one unit.” ECF 83 1 3. In entering prehary injunctive relief, the Court should extend
these conditions through the duration of the CO\IEDerisis.

(iv) Inadequate Testing: Prior to the TRO motidre Hospital was not timely or routinely

testing patients with COVID-19 symptoms, or indivads who had been exposed to COVID-19.
Costa Decl. (ECF 39-6) 1 13; Dunbar Decl. (ECF B9-8; Smith Decl. (ECF 39-8) 11 8, 11; Tu
Dec. (ECF 42-5) § 11; 4/22 Tr. 52-53. For examaggmici note, it took the Hospital 12 days

(from March 20 to April 1) to test and receive riéstior the first suspected case of COVID-19.

ECF 81 at 3. After the TRO motion was filed, thesgital announced that it had received certain
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testing units and planned to test the entire papepulation, Apr. 22 Tr. 31, 32, Apr. 24 Tr. 18-
19, but subject to the “policy of ‘immediately’ uehing patients suspected of having the virus to
the general population after a single negativeresilt”; as the Court has previously noted, that
policy is “contrary to accepted professional staddd ECF 59 at 14-16, and ordered that
Defendants conduct “clinical evaluations prior éteasing patients suspected of having COVID-
19 (.e., symptomatic patients) from isolation, and if igtrer clinical suspicion’ for COVID-19
exists, [to] administer test-based criteria of tagpative tests, at least 24 hours apart, prior to
discontinuing isolation.” ECF 60 § 1. That ordbould be continued.

Since the Court ordered this relief, there havenbego important disclosures by
Defendants concerning the scope of testing thatamel testing has not been universal. First,
during the May 7 callamicireported that “there was not testing internallyhe facility of any
staff.” May 7 Tr. 21. Second, on May 8, Defendaedvised Plaintiffs for the first time that they
had not tested all patients, and that slightly dM@percent of the patient population (21 patients)
had refused to be tested. ECF 81 at 4. Plairtidfige a pending information request with the
Defendants since May 10 on where these individasdshoused and what preventive measures
have been taken, and may raise additional issues s information is provided.

Beyond these issuemmicihave concluded that the testing regimen adoptdadbgndants
does not comply with CDC guidance and is inadequoapeotect the patient population. The CDC
guidance for nursing homes states that “the fiegp ®f a test-based prevention strategy should

ideally be a point prevalence survey (PPS) ofeslidents and all HCP in the facilit}?” However,

18 CTrRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Testing for Coronavirublursing Homes
https://www.cdc.gov/coronavirus/2019-ncov/hcp/nogshomes-testing.html
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asamicinote, Defendants did not conduct widespread testitigjMay 4-5, ECF 81 at 4, and that
testing was not a point prevalence survey, becéud& not cover patients in the two non-
guarantine “clear” units (2A and 2B), or Hospitedf& ECF 81 at 4.

The Court has now acted, in part, upamicis recommendation, by ordering the
Defendants to complete a baseline point prevalsnoeey by May 15 for staff and residents, and
a second survey by May 22. ECF 83 § 4. This aetiwas warranted. As Dr. Waldman stated
there needs to be “a much, much more aggressitnegesrategy than has currently been in place
... we’re not just starting now, we’re inheritiagituation that's been allowed to develop to wher
it is at this point.” May 7 Tr. 11-12ee alsdMay 7 Tr. 22 (Ms. Hebden: “it would be ideal totsor
of start from ground zero with . . . the point pance survey”).

Amicis recommendation went further to provide that @wurt should order, beyond an
initial re-test, “repeat testing of all patientdastaff who have negative test results no latem tha
one week after the initial test.” ECF 81 atsBg alscECF 81-1 at 6; ECF 83 Y. In conjunction
with ordering further injunctive relief, the Couwsthould add this condition and extend it through
the duration of the COVID-19 crisis.

Amicialso recommend changes to the Hospital's testiatppols for the quarantine units
(that testing “be done on a weekly basis until atigmts have positive test results. After all
patients have tested negative ... a second testdshe conducted 72 hours later”). ECF 81-1 at
3. Andamicirecommend renewed focus on the “patients who egkesting.” ECF 81-1 at 7. As
noted above, once Defendants furnish the requedtmunation for the patients who have refused

testing, Plaintiffs may seek further relief regaglthis population.
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(v) Failure of Hospital Staff to Follow Basic lmf@on Control Practices: Prior to filing the

TRO, the Hospital's use of masks and other PPEimtasmittent, as was direction to engage in
“social distancing.” As the Court noted, “Plaingiffiave offered ample evidence that the Hospital
has taken a less demanding approach to enforcimgl shstancing and mask use, that common
spaces are open, and that patients are not remgamiheir rooms to the extent practicable.” ECF
59 at 13 Amicireported some progress on these measures. MayZb.TButamicialso warned
about several troubling aspects of the implemeoriatf infection control:

* Ms. Hebden stated that there was a “concern almwtimasks are] being reused,
because | think they represent a higher risk, aacomation risk potentially . . .
they have been putting them in a paper bag, and ttiey’re reusing them until
they’re damaged or soiled. Well, that is not ioadance with what the reuse of
N95s would be as dictated by the CDC.” May 7 Tr, 3. The CDC guidance
provides that when masks are reused there shoufd banimum of five days
between each usé¥

* Ms. Hebden also stated that “we really have to he ltand hygiene of all the
patients, particularly the patients on the COVIDt.inNoting that “the COVID
units do not have individual bathrooms,” she comi@erthat “the bathrooms are
not being cleaned every single time that a pagees in there.” May 7 Tr. 38.

* Amici noted that the “hand hygiene audit data providedamici revealed
compliance to be <80%.” ECF 81 at 6. As Ms. Hebdbeserved, “I don’t think
their hand hygiene data I've seen is as good alatld be for the staff. . . I'm
recommending there should be a use of a CDC ols@mahtool for hand hygiene,
which they can modify for their purposes.” May 7 2.

* Amici also recommended the “removal of all non-alcolawlitizer form [sic] the
building entry and patient units.” ECF 81 at heTCDC specifically recommends
use of alcohol-based hand sanitizers, warningttt@bes not have a recommended
alternative to hand rub products with greater th&0% ethanol or 70%
isopropanol .2

19 CTrs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Decontamination and Refifdtering
Facepiece Respiratorttps://www.cdc.gov/coronavirus/2019-ncov/hcphsprategy/decontamination-reuse-
respirators.html

20 CtRs. DISEASECONTROL & PREVENTION, Coronavirus Disease 2019, Hand Hygiene Recommentati
https://www.cdc.gov/coronavirus/2019-ncov/hcp/héydiene.html
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In entering preliminary injunctive relief, the Coshould order independent monitoring to ensure
that Defendants are complying wamicirecommendations and CDC guidance regarding hygiene
practices for the duration of the COVID-19 crisis.

* * *

In sum, ample record evidence and expert repondstrate that Plaintiffs and patients at
the Hospital face a substantial risk of contractt@VID-19 because of the failure to adhere to
professional standards. In just under two montiesetare already 163 confirmed cases of COVID-
19 at the Hospital—84 staff and 79 patients. Andeed, Plaintiff Dunbar has contracted the disease.

This risk is intolerableCf. Helling, 509 U.S. at 36 (asking “whether society considees
risk that the prisoner complains of to be so gthegit violates contemporary standards of decency
to exposeanyoneunwillingly to such a risk.”). The available dataiin the CDC show that of
Americans generally who tested positive for COVI®-hearly a third require hospitalization,
many of those require admission to the ICU, andiben 1.8 and 3.4 percent of people die. From
a clinical and public health perspective, COVIDf&ses a risk of serious harm to anyone who
contracts it. Dr. Golob explains that this sevésk extends not only to the elderly, but to “younge
and healthier people” for whom “infection of thisus requires supportive care, which includes
supplemental oxygen, positive pressure ventilatiand in extreme cases, extracorporeal
mechanical oxygenation.” Golob Decl. (ECF 39-&) |

The very failures of Defendants in this case hagenbfound to constitute deliberate
indifference—a more stringent requirement than riéifé need to meet—in like cases. For
instance, inFeliciano v. Gonzalesl3 F. Supp. 2d 151 (D.P.R. 1998), the Court fotnad the

defendant’s “inability . . . to properly isolateses of active tuberculosis,” the “insufficient
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medical dormitory beds,” the failure to “fully sem incoming inmates,” and the failure to
“provide for a sick call system that ensures actessare and that is capable of effectively
handling emergencies” constituted deliberate iedéhce.ld. at 208—-09. In other cases, the
defendant’s inability to “adequately quarantineemove inmates and support personnel known
to have active tuberculosis” was found to congitigliberate indifferenc&ee Shimon v. Dep't
of Corr. Servs. for N.YNo. 93-cv-3144 (DC), 1996 WL 15688 at *1 (S.D.NJan. 17, 1996).
And in Joy v. Healthcare CM$34 F. Supp. 2d 482 (D. Del. 2008), the Courntbthat the
plaintiffs stated a claim under the Eighth Amendtnehere the warden “was aware that inmates
were not thoroughly screened for disease beforeagganto general population and that
Correctional Medical Services does not have a patiglace to examine inmates before placing
them into general populationftd. at 485. As discussed above, the record is replete w
Defendants’ failure to meet professional standardswide swath of areas, including their failed
guarantine policy, failure to properly isolate §tahd ineffective screening procedures.
Defendants’ failure to protect Plaintiffs and thgextive unreasonableness of their conduct
can also be shown by reference to their failuf®ltow accepted standard¥.oungberg457 U.S.
at 321-22. The Court iHernandez v. County of Montereéyd0 F. Supp. 3d 929 (N.D. Cal. 2015),
explained that “known noncompliance with generaflgepted guidelines for inmate health strongly
indicates deliberate indifference to a substamisil of serious harm.Id. at 943. Hereamici’'s
findings make clear that Defendants are out of d@mgpe in critical categories of the CDC
guidelines for prevention and management of COV@Dkuifection, including screening and
testing policies, social distancing requirementsdital isolation and quarantine protocols, and

hygiene practices. That Defendants efforts to gmethe spread of COVID-19 could qualify as
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deliberate indifference leaves no doubt that Pfésnare likely to carry their lesser burden of
showing that Defendants’ approach substantiallyadep from accepted professional judgment.

b. The Defendants Have Substantially Departed from Acpted
Professional Judgment in Their Provision of MentaHealth Care

As amicusDr. Patrick Canavan reported, the COVID outbreaks‘bhanged the lives of
every individual in care at the Hospital. Connetsido staff and other individuals have been
broken, they have lost peers to the virus and thegt manage their anxiety without the benefit
of many therapies upon which they were dependdmd.e€ffect on these individuals will likely be
long lasting and the Hospital must be ready to eskithe effect for the long term.” ECF 78 at
27. Patients in both units where Plaintiff Dunbas been housed have died of COVID-19 in the
last few weeks, and he is scared. Dunbar 2nd B&4l. While Dr. Canavan commended Hospital
staff, he noted significant shortcomings in thevmion of mental health care, particularly the
systemic failure to provide therapy or therapyraliéives called for in patient treatment plans and
by the continued detention of patients who have lakeemed “ready to discharge.”

(i) Curtailment of Care: Saint Elizabeths poltoyquires that each individual in care have

a current treatment plan, called the Individual ®ecy Plan (IRP), which includes goals,
objectives and interventions and which is update@gular intervals .... [T]he target number of
hours of active treatment is 15-20 hours per wesgedding on the individual in care’s clinical
condition.” ECF 78 at 5. Saint Elizabeths’ ownezgency plan provides that care should be
continued as much as possible during a public inestergency. ECF 44 Ex. A at 9-10. This is
consistent with guidance. Ex. 3 at 3 (Recommendat).

Prior to filing the TRO, each of the Plaintiffsraplained about severe curtailment in their

care, including the closing of the Treatment Malispension of group therapy, anger management
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classes, and competency restoration classes. &mdh (ECF 39-8) | 10; Costa Decl. (ECF 39-
6)Y 9; Dunbar Decl. (ECF 39-7) 1 7. Plaintiffsoat®ted that Defendants had not taken adequate
steps to compensate of the loss of this treatnfentexample by using teletherapy or virtual
therapy. FAC { 111. Since the TRO was enteredntitfa continue to report that they are not
receiving appropriate mental health services. $&rid Decl. 1 6-7; Costa 2nd Decl. 11 11-13;
Dunbar 2nd Decl. 1 15- 17.

Amici confirm that there has been a dramatic curtailneémbental health services. As
Dr. Canavan wrote, “[d]ata provided by the Defertdagflecting treatment since Aprit' show
a significant decrease, with fewer than 100 hodirseatment compared with the almost 6000
hours just two months earlier.” ECF 78 at 15. Tiegiresents a 98% drog\miciobserved that
multiple patients interviewed “reported very liftleany, treatment is occurring and that there is
little for them to do on the units other than waidh” Id. at 14. Amicialso noted that 90 percent
of the treatment plans reviewed contained treatroemponents “that are no longer operating.”
ECF 78 at 16. And, they also noted that “[t]ne&s not been coordinated treatment delivery due
to the administrative leadership decision . . .rapiately 34 licensed, board-certified or
accredited clinicians are currently not involvedlirect care treatment but are assigned to perform
non-clinical work in the Hospital,'id. at 13, “no group therapies have been provided by
Rehabilitation or TLC staff since mid-Marchjd. at 12, and that “group therapies have all but
been eliminated during the COVID-19 outbreald,”at 19, event though they are the “linchpin”

of treatment at the Hospitalld. at 112* Plaintiff Smith has not been able to participate

21 As Amici notes, “Group therapy is an important and proveatinent modality that provides numerous benefits
for participants. It helps an individual in careliee that there are other people who have sirgtres and is useful
in the development of interpersonal skills. In déiddi, the members of the group who have similaiceomns can
support each other and may offer support to addr@ssticular problem that an Individual can useegpond
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Women’s Coping or Current Events group therapiestls2nd Decl. § 7. Plaintiff Costa has not
had access to Dialectical Behavior Therapy, Musipdtience, Leisure Skills, Recreational
Education, Bible Study, Movement Meditations, org&n Management. Costa 2nd Decl. Y 12-
13. Plaintiff Dunbar has not had access to Commuhiiining, Drug Education, Medication
Education, or physical education classes. Dunbdricl. ] 16-17.

Plaintiffs recognize that the crisis makes grdwgrapy difficult; however, aamiciand the
Hospital’'s own policies make clear, patients musttinue to receive adequate mental health
services, even during public health emergencieserseveeks into the crisis, that is still not
happening. Asamici explain, the Hospital’s intentions to provide aft&tive treatment remain
largely unfulfilled. EFC 78 at 17-18. For exampiaintiff Costa reports that the only group
therapy he participates in currently is Music Growpich means only that patients choose three
songs to listen to on YouTube in the unit loungest@ 2nd Decl. { 13. Equally concerniagyici
noted that the Hospital’s plans for “a limited tedalth program on each unit to allow for remote
group therapy” have “been delayed.” ECF 78 at 1Zmici also stated that even when
implemented, the provision of “technology providedindividuals in care” will remain “very
limited” with “each unit will get only one cart ...which will significantly limit the number of
groups which can be heldld.

According to Elizabeth Jones, a psychiatric hospdaninistrator with over thirty years of
experience, the level of care describedbyci “falls far short of what patients need to continue

their recovery from the serious mental illness thatessitated admission to a psychiatric

effectively to their own situation. It also provila degree of socialization for individuals. Ifas these reasons that
treatment at Saint Elizabeths has been heavilysiEton group therapies. Unfortunately, group thesalpave all
but been eliminated during the current COVID-1%oe&k.” ECF 78 at 18.
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institution”; and is “a clear risk to health andetg.” The failure to provide appropriate care are
a “drastic deterrents to treatment, recovery amely discharge; risk traumatizing patients and
exacerbating symptoms of mental illness; and iadWt will result in long lasting, if not
permanent, damage to the individuals and theirtsffat recovery.” Jones 3rd Decl. {1 3-4. She
concluded these circumstances violate professgtaaldards of care and treatment.” Jones 3rd

Decl. 1 4.

A facility “that deprives [persons] of basic susiroe, including adequate medical care, is
incompatible with the concept of human dignity dras no place in civilized societyBrown v.
Plata, 563 U.S. 493, 510-11 (2011). And, it is welltkset that the state must provide treatment to
confined individuals not convicted of a crime ircad with the purpose of confinemer8ee, e.g.,
Jackson v. Indianad06 U.S. 715, 738 (1972) ("At the least, due psscrequires that the nature
and duration of commitment bear some reasonaldé&arlto the purpose for which the individual
is committed”). UnderfYoungbergthe state must provide civilly committed indivads with,
among other things, adequate mental health c&ee Youngbergd57 U.S. at 315-16, 324.
Inadequate mental health care will violate a duwe@ss when it “is such a substantial departure
from accepted professional judgment, practice,tandards as to demonstrate that the person

responsible actually did not base the decisionuch gudgment.”ld. at 323.

Here, Defendants’ actions are extraordinary depastudrom accepted professional
judgment, practice, or standards, including thein @uidelines and recommendations from the
Hospital’'s own professional#micinote that the Hospital policy is to implement treant plans,
known as Individualized Recovery Plans or IRPs,&mdrovide 15-20 hours per week of

therapeutic services. ECF 78 at 5. As earlytasNtarch, the “TLC and Rehabilitation Services
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[staff] developed schedules for on-unit programntmbegin . . . with limited and identified staff
who would be dedicated to a particular unit, bt tplan was not approved by the Hospital
administrative leaders and, as a result, no grbempies have been provided by Rehabilitation
or TLC staff since mid-March.” ECF 78 at 12. Dedants are failing to provide treatment in
accordance with the IRPs and, in fact, are baradyiging any treatment at all. ECF 78 at 15-
17; e alsoSmith Decl. (ECF 39-8) | 10; Costa Decl. (39-®&); Punbar Decl. § 7; Smith 2nd
Decl. 11 6-7, 11; Costa 2nd Decl. 11 11-13; Durthat Decl. 11 15-17. The Therapeutic
Learning Centers, which are the “linchpin of thesplital treatment delivery,” ECF 78 at 12, are
closed, and Defendants are failing to provide afieve services appropriate for the COVID-19
crisis. Id.

The curtailment of mental health treatment is hetresult of professional judgment about
the care Plaintiffs need, but rather the resulilafket closures of treatment areas and suspension
of in-person therapySee Youngbergl57 U.S. at 323. There is nothing in the extensecord
indicating that Defendants exercised professiamddment to determine that the 200 individuals
committed to the District for intensive psychiattieatment all of a sudden needed almost no
services. In fact, Defendants have failed to feltbhe professional judgment of the Hospital's
treatment team, which recommended as early asMateh a plan to provide comprehensive
services to patients in their unit. ECF 78 at ITPhe clinical staff and treatment teams have not
updated patients’ treatment plans to account ®etfect of the COVID-19 crisis. ECF 78 at 16.
Indeed, as Elizabeth Jones states, “patients sirapynot receiving the services that their
treatment teams determined were essential for eeg@nd acceptable alternative strategies have

not been substituted.” Jones 3rd Decl. T 5. Ewehight of the COVID-19 emergency,
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Defendant’s own policies and professional standegdsire an individualized assessment of the
care patients need and a strategy for administéhiagcare during the crisis. Defendant’s own
emergency plan prioritizes the delivery of servidasng the crisis. ECF 44 Ex. A. The failure

to provide adequate mental health services is mbtda departure from professional judgment.
See Youngbergt57 U.S. at 323.

(i) Patient Head Count and “Ready to Discharges:ddscussed above, the failure to

reduce the patient census to the greatest extasthb® has placed patients at a substantial and
unconstitutional risk of contracting COVID-19. Whkeas here, an individual is institutionalized
in a dangerous environment and essential mentdlhheare is not provided, the balance of
considerations must shift in favor of community4xhand integrated treatment optio8se, e.g.,
Youngberg457 U.S. at 317 (person in custody has a cotistial right to treatment)®’Connor
v. Donaldson422 U.S. 563 (1975) (confining a person with naéfihess who is no longer a threat
to himself or others is unconstitutional even i tBtate seeks to protect the person from less
desirable living conditions). The Defendants hadentified patients ready for community
placement. ECF 78; Ex. 8, Second Declaration of #ddRose (“Rose 2nd Decl.”) § 6. Given the
risks during the COVID-19 pandemic, keeping pasentthe Hospital when the very treatment
they were institutionalized to receive, intensiapdtient psychiatric care, is not taking place, is
objectively unreasonable, fail to ensure plaintifisasonable safety, and therefore violate due
process.

The continued hospitalization of patients readyrébease also violates their rights under
the Americans with Disabilities Act. As Dr. Canavaotes, discharge planning for patients

should be an ongoing focus of treatment. ECF 78. afThe Hospital maintains a “ready for

30



Case 1:19-cv-03185-RDM Document 87-1 Filed 05/14/20 Page 36 of 46

discharge list” of patients for whom *“the treatmeéeam determined that the individual had
progressed sufficiently such that the treatmenmhteauld identify the level of care and housing
needs for the individual when discharged.” ECFR8. As of May 6, “there were 56 individuals
in care on [the] ‘ready to discharge’ list,” ECE& & 7, but Defendants have substantially reduced
their efforts at discharge planning and executiB@F 78 at 8-9.

The ADA requires that persons with disabilitieggpevided services in the least restrictive
setting consistent with their needs. 28 CFR 8§ 3§d)B3Confinement in an institution is justified
only where it is essential to meet the person’attnent needs and there is no appropriate
community settingBrown v. District of Columbiga928 F.3d 1070, 1077 (D.C. Cir. 2019) (citing
Olmstead v. LC by Zimring27 U.S. 581 (1999)). ADA regulations require tha} public entity
shall administer services, programs, and activitidee most integrated setting appropriate to the
needs of qualified individuals with disabilitie28 CFR § 35.130(d).

Defendants must serve persons with disabilitiesormmunity settings where it has been
determined thatommunity placement is appropriate and the trarfsben institutional care to a
less restrictive setting is not opposed by theviddial patientBrown, 928 F.3d at 587. Defendants
may rely on reasonable assessments of their owfegsionals in determining whether an
individual “meets the essential eligibility requiments” for habilitation in a community-based
program.Olmstead527 U.S. at 602. While the government treatinggssional is not the sole

gatekeeper of whether a person is in the most riated setting? for the purposes of this

22 See,M.J. v. District of Columbia401 F. Supp. 3d 1, 12 (D.D.C. 2019) (becaDbestead‘did not state that a
determination by a State’s own professionals isotiilg way that a plaintiff may establish” commungiacement is
warranted) (citingsteimel v. Wernerg23 F.3d 902, 915-16 (7th Cir. 2016) (whethercamity based treatment was
appropriate could be demonstrated by allegatioatttie state had previously allowed plaintiffs mooeenmunity
interaction).
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preliminary injunction, external evaluations aret neecessary. The Defendants’ treating
professionals have determined that at least S@rgatiat Saint Elizabeths “mee]t] the essential
eligibility requirements,’Olmstead527 U.S. at 602, for community placement by pladimgm

on the “ready to discharge list.” ECF 78 at 7.ttWigorous and regular assessment, many others
may be added to the “ready to discharge” list oy staow their eligibility to receive community-
based services in other ways. See Jones 3rd Raolaf] 8- 10. Defendants have failed to meet
their obligations under the ADA to facilitate comnilty placement for these eligible individuals;
amici report that the Defendants have largely stoppedhdige planning with community
providers and have not appropriately modified thescharge practices to respond to the COVID-
19 outbreak. ECF 78 at 7-10; Rose 2nd Decl. | 6.

The housing barriers described by Defendantsardci to explain the backlog in
community placements is insufficient to overcomédddants’ ADA obligationsSeeBrown, 928
F.3d at 1073 Amici's recommendations to modify the District's programirmecrease the
community placement of patients ready for releasevige initial steps the District can
immediately take to address the barriers to comipyniacement:

# 1. The DBH should immediately begin a prograredacate community

providers about COVID-19 to calm fears over housingerving Saint Elizabeths

individuals.

# 2: Hospital staff and DBH staff should immedigtedstart meeting twice a

week via video conferencing to review and updage‘thady for discharge” list
and address any new barriers that have been higddidbecause of COVID-19,

23 The burden is on the Defendants to show that @estgd accommodation of community placement is
unreasonable, even if it requires the modificatibits programs or servicest is notable thatmici concluded that
“there also have been fewer placements for indilédnacare going to their own apartments sinceQ8%/ID-19
outbreak as landlords tell social workers that theeyleery of accepting referrals from Saint Elethls.” ECF 78 at
9. Rose 2nd Decl. 1 6. The refusal to rent toragrebecause of their disability is a clear vialatof the District
Human Rights Act. D Cod& 2-1402.21(a).The Defendants cannot justify their inability teate a community
placement based on the illegal conduct of landlardsthe District’s failure to enforce its humaghits laws.
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so DBH can engage community providers and idestifgtegies to mitigate
concerns.

# 3: DBH should provide a short-term subsidy oreotsupports to providers who
accept individuals from Saint Elizabeths in therrfature.

# 4: DBH should expand housing options for oldelividuals in care or those

who need higher levels of care such as nursing lmnmgensive residence, as

well as individuals who have suffered from COVIDAdBo may experience

lingering effects and thus may be in need of motensive community supports.

ECF 78 at 7-9. See also Jones 3rd Decl. § 11(b).
Put simply, failing to develop and implement a planfacilitate the discharge and
community placement of patients whom Defendantsnd&eady to discharge” violates the ADA.
2. Plaintiffs Will Suffer Irreparable Harm Unless Defendants Are Enjoined from
Following a Policy that Will Allow them to be House&l in Unconstitutional
Conditions in the Future

In entering the TRO, this Court concluded that litlfs have satisfied the irreparable
harm requirement for issuance of a temporary restigaorder.” ECF 59 at 17. This remains the
case for the issuance of a preliminary injunctiontévo reasons.

First, for the reasons described above, Plaintiffsistitutional and statutory rights are still
being violated, and nothing more is needed to pioeparable harm, because the deprivation of
constitutional  rights, “for even minimal periods oftime, unquestionably
constitutes irreparable injury.’"Mills v. District of Columbia 571 F.3d 1304, 1312 (D.C. Cir.
2009);see generallyBrown v. Plata 563 U.S. 493, 511 (2011) (“Courts . . . mustsioink from
their obligation to enforce the constitutional igibf . . . prisoners.” (internal quotation marksla
citation omitted)).

Second, as the Court noted, “the imminent risklaiptiffs] health . . . also constitutes an

irreparable injury.” ECF 59 at 16-17. Plaintitise individuals with serious mental illnesses,
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involuntarily housed in a psychiatric hospital. ribg the pandemic, they have been unnecessarily
exposed to the coronavirus without adequate meapsotect themselves, and Plaintiff Dunbar
has tested positive. 4/24 Tr. 3-5. In additionhg® physical risks of COVID-19 exposure, every
day, Plaintiffs are being deprived of the mentalltiecare that is the purpose of their commitment
to the hospital. Amici observe that the curtailment of mental health e&r8aint Elizabeths has
changed the lives of patients at the Hospital & worse: “Connections to staff and other
individuals have been broken, they have lost pieeitse virus and they must manage their anxiety
without the benefit of many therapies upon whichytiwere dependent. The effect on these
individuals will likely be long lasting[.]” ECF 78t 27. See alsdones 3rd Decl. { 4.

While Defendants have taken measures to reduce ties, the Hospital “continues to
experience ongoing transmission of SARS-CoV-2.” FE&L at 2. Even if Defendants had
successfully eliminated these risks—which they haste—the “court’s power to grant injunctive
relief survives discontinuance of the illegal cocicliand because the purpose is to prevent future
violations, injunctive relief is appropriate whdete is a cognizable danger of recurrent violation.
U.S. Dep’t of Justice v. Daniel Chapter Qr8® F. Supp. 3d 132, 143 (D.D.C. 2015) (quoting
United States v. W.T. Grant C845 U.S. 629 (1953)aff'd, 650 F. App’'x 20 (D.C. Cir. 2016);
cf. Gray Panthers Project Fund v. Thomps@i3 F. Supp. 2d 32, 34 (D.D.C. 2002) (issuing
permanent injunction even though the defendantdatecompliance with the court’s preliminary
injunction”).

Indeed, courts around the country considering smioistrd detention conditions in light of
the COVID-19 pandemic have recognized that tempooaders must be extended to prevent

backsliding.See, e.gMays v. Darf Case No. 20 C 2134, 2020 WL 1987007 at *29 (NIDApr.
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27, 2020) (converting TRO requiring improved resgwio COVID-19 at detention facility into
preliminary injunction; court reasoned that “[afittgh the Sheriff appears to have complied with
the TRO . . . there is at least a possibility thla¢ Sheriff's actions] could slip to the wayside
despite the Sheriff's best intentions, as he warkaanage the complexities of the Jail during this
public health crisis”).

Given the continued spread of the virus at the Halspnd Defendants’ repeated failure to
adhere to CDC guidance and their own policies niclive relief to protect the patients from risks
of COVID-19 exposure and the deprivation of mertahlth care is not only warranted but
indispensable.

3. Enjoining Defendants from Failing to House and Trat Involuntarily
Committed Persons in Constitutionally Adequate Condions Will Not
Substantially Injure Defendants or Others.

A preliminary injunction would impose no measuratimem on Defendants or third parties.
When a government entity involuntarily commits @i to its custody, it has an obligation to
provide for their essential needs and to proteemtlirom danger.Youngberg457 U.S. at 324
(1982). Defendants are not harmed by meetingothligation; in fact, Defendants have no legal
right to confine Plaintiffs and others where theg exposed to a dangerous and life-threatening
risk.

Nor would Defendants be harmed by an order requitilem to comply with the
integration mandate under the ADA and facilitatenowunity-based services for all patients who

are eligible for discharge. Indeed, it is Defertdamffirmative obligation to do so when

circumstances exist such that the isolation ofviddials with disabilities is no longer justified.
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4. A Preliminary Injunction Will Serve the Public Interest.

As noted above, the public interest is served wdmstitutional and statutory rights are
protected. ECF 59 at 183imms 872 F. Supp. 2d at 10&ccord Lamprecht v. F.C.C958 F.2d
382, 390 (D.C. Cir. 1992) (“a [government] polidyat is unconstitutional would inherently
conflict with the public interest”). Here, the pugbinterest would be vindicated by honoring
Plaintiffs’ constitutional and statutory rights anelstoring basic standards of decency to the
treatment of Plaintiffs and other patients at tluspital. And, as long as departing residents are
held in appropriate isolation, the risk to publiealth is much greater keeping them at Saint
Elizabeths than transferring them elsewhere antethem out.

REQUESTED REMEDY

The Court should order injunctive relief of two tsor First, it should order the Defendants
to follow professional public health standards ¢ontrolling the spread of COVID-19 at Saint
Elizabeths Hospital, including proper housing anfi&ction control measures for patients, and
including significantly reducing the patient popida at the Hospital. Second, it should enjoin
Defendants from further damaging Plaintiffs’ mentedalth by failing to provide essential
treatment. Amici have provided the Court with concrete, specifionemendations about what
should be ordered, tied to professional standarddased on their undisputed expertise. ECF 78,
81, 81-1.

Although the basis for Defendants’ constitutionallation is their failure to adhere to
professional standards, and Plaintiffs requestfrelimarily aimed at rectifying those violations,
this Court may order more than mere compliance WIC and other relevant professional

stanards, because, “[o]nce invoked, the scopedadtact court’s equitable powers ... is broad, for

36



Case 1:19-cv-03185-RDM Document 87-1 Filed 05/14/20 Page 42 of 46

breadth and flexibility are inherent in equital@enedies.’Hutto v. Finney437 U.S. 678, 687 n.9
(1978) (quotingMilliken v. Bradley 433 U.S. 267, 281 (1977)). Indeed,Hatto, the Supreme
Court approved a prophylactic remedy that requiaetialt to a practice that was not itself
unconstitutional but was part of a “comprehensigghiedy to prevent future violatiorfSee idat
685-87. To similar effect iBrown v. Plata563 U.S. 493, 531-33 (2011), in which the Supreme
Court affirmed a downsizing remedy in order to &sdrunconstitutional conditions caused by
overcrowding—even though the Constitution doesdnatctly limit the number of people a state
may incarcerate.

With these principles in mind, and with the goapaobtecting Plaintiffs’ health and safety
by bringing the Hospital’s practices into complianeith CDC and other professional standards,
Plaintiffs request the following relief:

1) The incorporation of current TRO directives,FEB3, into a preliminary injunction.
Defendants have failed to adhere to professiomadstrds, and, as this Court noted, the public
health crisis at the Hospital is ongoing. ECF 88.aEven if Defendants could demonstrate full
compliance with the TRO, which they cannot, “goadf and conscientious compliance with the
Court’s order does not demonstrate that extenditimeoorder is unwarranted.” ECF 82 at 5. The
Court should extend the first five paragraphs ofFE&3, regarding the treatment of exposed
patients, the treatment of symptomatic patients, designment of staff, the point prevalence
survey, and data management.

2) Reduction of patient census. Significanvdsizing of Saint Elizabeths Hospital is
the most effective way to prevent and control fread of COVID-19 among the patients and to

provide mental health care in the most integragtting appropriate for patient needs. ECF 81,
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81-1; ECF 78; Jones Second Decl. (ECF 39-2) 11&t&n Decl. (ECF 39-3) 11 13-15; Jones
Decl. 1 17(a) & 17(j)(ii). To facilitate an ordgmreduction consistent with the psychiatric needs
of the patients, the Court should order Defendtmts

a. Evaluate every patient at least every 10 days terghéne if they are “ready for
discharge” under Hospital policieSeeJones Second Decl. (ECF 39-2) § 11.

b. Develop a detailed plan to ensure timely dischéamy® St. Elizabeths during the
ongoing COVID-19 crisis that includes specific ans to incentivize
community-based provider agencies to participaf@anning and implementing
discharges from St. Elizabeths; the provision ohtecal assistance; and
resources for problem identification and remedratis discharge plans are
implemented. Jones Second Decl. (ECF 39-2) § CE, BB at 10.

c. Report biweekly to the Court and Plaintiffs on thsults of the evaluations of
patients for the “ready to discharge” list and disecharge of patients on the
“ready to discharge” list.

3. Provision of adequate mental health care. palients at Saint Elizabeths are, by
definition, in need of psychiatric care. Yet dygyithis crisis, Defendants have ceased providing
key components of that care and are not systerigtipeoviding alternatives that can be
implemented consistent with COVID-19 public heagthdelines, such as virtual or telemedicine
alternatives.See generallfeCF 78. To remedy this, and in line wahicirecommendations, the
Court should order Defendants, by date certaifgéoelop - and have the capacity to implement
immediately - alternative methods of providing grdteatments as conditions change in the short-

, medium- and long-term that allow for reductiortightening of social distancing.” ECF 7&gs
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also Jones Second Decl. T 11. Defendants should @sordered by date certain to conduct
individual assessments of each patient, with ifiguh the patient’s treatment team, the patient’s
attorney, and/or other supportive decision makerdedermined by the patient, to determine the
appropriate treatment plan given the COVID-19 sridones Second Decl.  11. Finally, the Court
should order that all treatment plans should bdempnted with fidelity and be tracked by the
appointed monitor (see belowdl

In addition, the Court should order that Defendamimiediately procure technology
needed to implement patients’ treatment plansim Wwith Amicirecommendations, including
iPads or similar devices for each patient, laptmpsimilar devices for each clinician who treats
patients; and 12 additional video conferencing ceviand suitable AV carts so that two different
group activities can occur on each unit simultasgouECF 78 at 20-21.

4. Other relief. To the extent not otherwise iegpiby the Court’s order, the Court should
require Defendants to affirmatively consider impéerting all recommendations afmici. The
Court should order Defendants to report to the ©aithin 10 days which recommendations they
have adopted, which they plan to adopt with a tinegior adoption, and which they reject and the
grounds for rejecting them.

5. Independent Monitor. An Independent Monitor Ww# important to ensure compliance
with the Court’s Order. The Court should therefappoint a Monitor, to be compensated by
Defendants who should be authorized to conduct factinal investigations as are necessary to
measure the Defendants’ efforts at compliance Whghpreliminary injunction and Defendants’
efforts to implementamici recommendations. The Monitor should be authoritechave

appropriate access to the Hospital, its patietgsstaff, and its records. The Monitor should be
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directed to file weekly reports until such timetls District reaches substantial compliance with
all of the terms of the Preliminary injunction, aidile reports every 30 days thereafter.

5. Reporting by the Defendants. To permit the €Caund the Plaintiffs to assess whether
implementation of the injunction is effectively addsing the conditions at the Hospital, the
Defendants should be required to provide to theriCthe Independent Monitor and the Plaintiffs
a biweekly report that includes (i) the daily censfi patients, (ii) the number of admissions, (iii)
the number of patients assessed for changes totteaiment plans, (iv) the number of patients
recommended for change in treatment, as well asretgnce where the treatment has not been
implemented, (iv) the number of patients the assens team has assessed for placement on the
“ready to discharge” list and the results of thegaluations (v), the number of patients discharged
from the Hospital and where they were dischargef@Addor any patients remaining in the facility,
their COVID-19 status and their quarantine or iBofa status, and (vii) summaries of all
complaints reported to the Hospital's patient adec

CONCLUSION

For the foregoing reasons, the motion for prelamynnjunction should be granted.

Dated: May 14, 2020 Respectfully submitted,

[s/ John A. Freedman

John A. Freedman (D.C. Bar No. 453075)
Tirzah S. Lollar (D.C. Bar No. 497295)

Brian A. Vaca (D.C. Bar No. 888324978)
ARNOLD & PORTER KAYE SCHOLER LLP
601 Massachusetts Avenue, N.W.
Washington, D.C. 20004

(202) 942-5000
John.Freedman@arnoldporter.com
Tirzah.Lollar@arnoldporter.com
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Brian.Vaca@arnoldporter.com

Kaitlin Banner (D.C. Bar No. 1000436)
Margaret Hart (D.C. Bar No. 1030528)
Hannah Lieberman (D.C. Bar No. 336776)
Jonathan Smith (D.C. Bar No. 396578)
WASHINGTON LAWYERS' COMMITTEE FOR
CIVIL RIGHTS AND URBAN AFFAIRS
700 14th Street, NW, Suite 400
Washington, DC 20005

Phone: (202) 319-1000

Fax: (202) 319-1010
kaitlin_banner@washlaw.org
margaret_hart@washlaw.org
hannah_lieberman@washlaw.org
jonathan_smith@washlaw.org

Scott Michelman (D.C. Bar No. 1006945)
Arthur B. Spitzer (D.C. Bar No. 235960)
Michael Perloff (D.C. Bar No. 1601047)
AMERICAN CIVIL LIBERTIES UNION
FOUNDATION OF THE DISTRICT OF
COLUMBIA

915 15th Street NW, Second Floor
Washington, D.C. 20005

(202) 457-0800
smichelman@acludc.org
aspitzer@acludc.org
mperloff@acludc.org
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DECLARATION OF IESHAAH MURPHY
SUPERVISING ATTORNEY AT THE PUBLIC DEFENDER SERVICE

I, leshaah Murphy, certify under penalty of perjury that the following statement is true and
correct pursuant to 28 U.S.C. § 1746.

1. My name is leshaah Murphy. | make these statements based upon my personal
knowledge.
2. I am a supervising attorney in the Trial Division at the Public Defender Service for the

District of Columbia (hereinafter “PDS”) and have served in this role since February 19,
2017. Prior to working as a supervising attorney, | was a staff attorney in the Trial
Division at PDS. I have worked at PDS since October of 2012. PDS is a federally funded,
independent organization dedicated to representing indigent adults and children accused
of crimes in the District of Columbia. My principal responsibility as a supervising trial
attorney at PDS is to represent people in criminal proceedings in the District of Columbia
Superior Court and to supervise the practice of PDS’s trial attorneys.

3. As part of my duties as an attorney at PDS, | regularly conduct legal visits and legal
phone calls with clients in the custody of the District of Columbia’s Department of
Corrections, both at the Central Detention Facility (“CDF”) and at the Correctional
Treatment Facility (“CTF”) and St. Elizabeths Hospital (hereinafter “Hospital”).

4. While conducting a legal phone call with Client A, who is currently at St. Elizabeths, I
learned the following:

a. Client A had been living on the 1G unit at the Hospital since December of 20109.

b. Client A moved from unit 1G to the TLC unit on May 9, 2020 after testing
positive for COVID-109.

c. Client A started to feel sick at some point in mid-April, 2020. Client A had a fever
of 99.7, body aches, chills, vomiting, and headaches. Client A repeatedly
requested to be tested for COVID-19, but was told that Client A could not be
tested because Client A’s fever did not go above 101 degrees. Around this same
time, there were at least six other residents who were also sick and denied testing
because their fevers did not rise above 101 degrees. Client A eventually began to
recover from this illness.

d. Client A was tested for COVID-19 on May 5, 2020. While waiting for test results
Client A interacted with residents on the unit normally. Client A used the
communal bathrooms, played video games, and watched TV with other residents.

e. Client A received positive COVID-19 test results on May 7, 2020.

f. Client A was moved from 1G to the TLC unit at around midnight on May 9, 2020.

g. Client A was told that Client A will remain on the TLC unit until at least May 18,
2020. Client A will be tested for COVID-19 again on May 18, 2020.
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h. Prior to the COVID-19 pandemic, Client A used to do physical therapy, for
Carpal Tunnel and a prior injury, about two times a week. Client A has not been
able to get physical therapy for about a month and a half.

I declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 13" day of May 2020, in Washington, D.C.

leshaah Murphy

Supervising Attorney

Public Defender Service for DC
633 Indiana Ave. NW

Washington, DC
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SAMHSA

Substance Abuse and Mental Health
Services Administration

Covid19: Interim Considerations for State Psychiatric Hospitals

Updated: May 8, 2020

Individuals with serious mental illness, particularly those who are older or who have chronic medical
conditions, can be at higher risk for illness with Covid-19. It is important that mental health facilities be
prepared for Covid-19 to keep both patients as well as healthcare staff safe, and this may include proactive
measures to reduce the psychiatric disease burden caused by the COVID-19 pandemic. While SAMHSA
has preferentially recommended outpatient treatment during the COVID-19 crisis as telehealth
technology and social distancing can be more effectively implemented, inpatient psychiatric care will
inevitably be required for a number of patients. Psychiatric care on an inpatient service is typically
reserved for the most severe conditions, and inpatient care at state psychiatric hospitals is typically
reserved for the most refractory cases.

State psychiatric hospitals have typically developed Disaster Plans that require the establishment of
protocols and relationships with other local government and healthcare entities. Each accredited facility
should have existing infection control plans that are designed to address scenarios such as for MRSA, HIV,
Hepatitis, and infectious diseases. Plans to manage COVID-19 at the facility should now be in place at all
of these sites. However, in contrast to general healthcare settings, psychiatric facilities may experience
unique challenges in prevention and infection control.

In addition to consideration of infection control guidelines with the goal of minimizing spread, described
below, it is also important to be aware of the psychological impact of quarantine and major disruptions
to everyday life. Healthcare workers already support the mental health of their patients, but they also
need to attend to their own needs and those of their families. ' It is important to provide access to
accurate information sources such as the Centers for Disease Control and Prevention (CDC)." The
American Psychiatric Association has resources on the mental health impacts of Covid-19./ Others also
have studied and reported on the adverse effects of quarantine on individuals.” Patients at mental health
facilities are vulnerable both to the infection itself, but also to worsening anxiety, mood, or psychosis
during this time. Given the uncertainty and rapid change associated with the virus, anxiety and distress
should be anticipated.”

In response to the CDC recommendations for all healthcare facilities, SAMHSA offers further
considerations specific to psychiatric hospitals.

1) Reduce morbidity and mortality:

a. Many patients admitted to state psychiatric facilities have a number of health comorbidities
that increase their risk of developing severe symptoms from COVID-19 infection. These
include the very high incidence of tobacco use with resultant COPD and lung disease or
metabolic syndrome with diabetes, hypertension, and heart disease. In addition to intake
screening and testing when appropriate, these patients should be informed of their elevated
risk and frequent follow up COVID-19 screening should be performed. These patients should
be segregated from new or symptomatic patients due to their higher stratified risk.

b. SAMHSA recommends that when possible all new admissions be segregated until COVID-19
testing results are available for review. For new and existing patients, all suspected and
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symptomatic cases should be immediately segregated and transferred, if necessary, to

appropriate healthcare facilities with capabilities of treating more severely ill patients.

Advanced directives should be updated on all existing patients and should be completed for

new patients upon admission. Psychiatric hospitals may not have the capacity to respond to

severe respiratory infections.

c. Symptoms associated with psychotic illness, such as paranoia or anxiety disorders such as
OCD may worsen during the COVID-19 crisis, and patients with these conditions may require
additional redirection as they are exposed to more negative news about the pandemic.

2) Considerations when attempting to minimize disease transmission:

a. Limit the movement of COVID-19 patients (e.g., have them remain in their room)

1. Capacity of informed consent may be lacking for those admitted involuntarily. Individuals
with serious mental illnesses may have varying degrees of capacity to follow appropriate
infection control procedures, therefore it is important to establish the patient’s capacity
or lack of capacity when developing the modified COVID-19 treatment plan. Those who
lack capacity may not fully appreciate the dangers of exposure. The nature of the
therapeutic milieu may make minimal contact rules more challenging. Patients without
capacity may require more frequent reorientation to the rules, more activities one on one
with staff, and an individual room. While restrictions of movement outside of their room
will be implemented for some patients, the presence of mental illness does not mean an
individual is incapable of practicing safe hygiene and social distancing practices. Staff
should make the assessment based on the patient’s capacity and behavior and carefully
avoid stigmatizing those with mental illness.

2. Take steps to prevent known or suspected COVID-19 patients from exposing other
patients.

a. It is advisable when possible to segregate the areas or individual floors as non-
COVID-19 and COVID-19. This may require further restrictions in movement and
accommodations should be explored. For instance, the dayroom is often the
location where patients congregate and receive the therapeutic benefits of the
milieu. Having an alternate dayroom location, when possible, could help to
reduce a patient’s anxiety about exposure and maintain continuity. Also, those
patients with severe anxiety disorder or paranoia may feel some relief in
segregation as their risk of exposure is reduced.

b. Identify dedicated staff to care for COVID-19 patients.

c. Psychosocial group treatment sessions may have to be suspended if these
sessions cannot be safely modified with fewer individuals reliably practicing social
distancing or with video technology available. One on one psychosocial
counseling sessions with social distancing can be considered.

b. Anotherimportant consideration is that most psychiatric facilities have restricted access with
limited visitation. This is stigmatizing in itself as these units are locked for the security of the
patients and staff. During the COVID-19 crisis, visitation by friends, family, and various
stakeholders may be curtailed. This necessary step to reduce exposure risk can leave the
patients feeling more isolated. When visitation is restricted staff of all levels should be aware
of this and take steps to reach out and check on patients more often.
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Often family members and community support are vital components of the patients’
recovery. These individuals are heavily involved in the patient’s lives and have traditionally
participated in family meetings and therapy. When safely implemented, this important part
of treatment should continue. Continuing these meetings by confirmed appointment in
designated area, frequently sanitized between visits, can facilitate disposition planning,
reduce recidivism rates, and improve patient satisfaction. Such dedicated spaces could also
be used for visitation with a schedule and protocol for safe interaction including social
distancing and sanitizing after each use. Alternative steps depending on resources could
include setting up a computer with a webcam and microphone in another area within the
facility that can be cleaned between uses. This would allow patients and family members to
communicate visually as well as via audio.

Post visual alerts (signs, posters) at entrances and in strategic places providing instruction on
hand hygiene, respiratory hygiene, and cough etiquette. For patients with limited capacity
frequent reorientation to these is required.

Observe newly arriving patients/residents for development of respiratory symptoms in an
area designated for new patient evaluation.

Confirm or obtain psychiatric advance directives to facilitate medication and treatment
compliance in the event of change of capacity for informed consent.

3) Protect healthcare personnel

a. Ensure that staff are aware of sick leave policies, and staff should be encouraged to
stay home if they are not feeling well.

b. Limit visitors to the facility and perform screening on all who enter the facility.

c. Ensure cleaning and disinfectant supplies are available as well as tissues, waste
receptacles, and alcohol-based hand sanitizer.

d. Ensure housekeeping and dietary personnel frequently sanitize and disinfect all areas
where staff and patients can be found.

e. Healthcare workers may also develop symptoms of anxiety during this crisis,
therefore supervisors and managers should perform more frequent meetings and
checks with frontline staff. Flexibilities when possible should be accommodated.
Occupational health departments should now be actively engaging staff and
implementing plans for staff that are experiencing greater stress and anxiety.
Resources should be made available for staff experiencing increased stress,
depression, or substance use disorder relapse.

4) Preserve healthcare system functioning

a.

As staffing shortages may become more common as healthcare workers also become infected
and are quarantined, it is important that supervisors and managers establish contact with
outside staffing sources to ensure continuity of care. More flexibility in task assignment may
be an option, for instance, the ability to “buddy team” with paraprofessional staff if regular
staff ratios are limited due to staff illness.

As the anxiety and fear from COVID-19 can preclude improvement in the patient’s psychiatric
condition, providers should instruct staff to engage patients in more one to one activities and



Case 1:19-cv-03185-RDM Document 87-3 Filed 05/14/20 Page 4 of 5

should be mindful of this consideration when ordering prn medications to keep the patient
as comfortable as possible. It is important to note that these measures should be
implemented in conjunction with the utilization of clear clinical indications and, when
applicable, validated psychiatric screening instruments. For example increased screening for
worsening symptoms may prompt detection earlier and inform changes to the treatment
plan. These measures may prevent escalation of symptoms of agitation, psychosis, or loss of
control and thereby avoid seclusion and restraints. Additionally staff should be mindful that
overcrowding and restrictions can be potential triggers for behavioral instability. These
seclusion events are stressful for staff and traumatic for both the patients and to those
patients who observe such incidents. The significant negativity following such events can, in
some instances, temporarily transform the nature of the psychiatric unit. Therefore,
identifying and addressing issues prior to the outburst should be the goal.

Discharge planning may be more difficult. As many step down residential facilities and
outpatient facilities are limiting intakes, social workers may find it more difficult to plan
disposition of patients. This may result in longer lengths of stay. The treatment team as well
as utilization review staff should adjust with this expectation. Also, questions may arise about
the risk of the patient’s exposure to those at the receiving facility. Repeat testing for COVID-
19 should ideally be completed prior to discharge as further reassurance for receiving
facilities. More resources from varied sources should be mobilized such as family, friends,
assisted living, county resources, and local charity.

There are a number of steps that healthcare facilities can take to be prepared should an individual
become infected with Covid-19." Psychiatric hospitals should follow all infection control guidelines as
stipulated by the CDC. For general infection control guidelines, see
https://www.cdc.gov/coronavirus/2019-ncov/infection-control/index.html. V!

During this rapidly changing situation, mental health providers should refer to the CDC website for the
most updated information. Individuals with serious mental illness are at particular risk related to co-
occurring medical conditions as well as challenges with accessing healthcare. Attention to proper
prevention and infection control procedures as well as attention to the psychological impacts of the virus
are important in reducing morbidity and mortality for this vulnerable population.

! Sustaining the Well-Being of Healthcare Personnel during Coronavirus and other Infectious Disease

Outbreaks

https://www.cstsonline.org/assets/media/documents/CSTS FS Sustaining Well Being Healthcare Pe

rsonnel du ring.pdf.pdf Accessed March 17, 2020

i Centers for Disease Control, Coronavirus https://www.cdc.gov/coronavirus/2019-
ncov/index.htmI?CDC_AA refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2Findex.html

Accessed March 17, 2020
ii Covid-19 Mental Health Impacts Resources for Psychiatrist https://www.psychiatry.org/news-
room/apablogs/apa-blog/2020/03/covid-19-mental-health-impacts-resources-for-psychiatrists

Accessed March 17, 2020

VThe Psychological Impact of Quarantine and How to Reduce It: Rapid Review of the Evidence. Lancet
2020; 395: pgs. 912-20. Brooks, Samantha K. and Webster, Rebecca K. and Smith, Louise E. and
Woodland, Lisa and Wessely, Simon and Greenberg, Neil and Rubin, G. James
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¥ Caring for patient mental well-being during coronavirus

https://www.cstsonline.org/assets/media/documents/CSTS FS Caring for Patients Mental WellBeing
during C oronavirus.pdf.pdf Accessed March 17, 2020

Y bid

Y Infection control guidelines https://www.cdc.gov/coronavirus/2019-ncov/infection-

control/index.html. Accessed March 17, 2020
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DECLARATION OF VINITA SMITH
PATIENT AT SAINT ELIZABETHS HOSPITAL

1, Vinita Smith, certify under penalty of perjury that the following statement is true and correct.

1.

10.

1.

12.

13.

14.

| am fifty-seven years old and a patient at Saint Elizabeths Hospital in Unit 1F. T am
diagnosed with schizo-affective disorder that requires medication and therapy. I am
indefinitely, involuntarily civilly committed to the District’s care.

My Unit, Unit 1F, houses up to 27 women. I have a single room, but other patients in my
Unit are residing in a room with another patient.

During the week of April 27, 2020, I was tested for COVID-19. To administer the tests,
staff instructed us to go to a courtyard one at a time where staff conducted a nasal swab
and sent it for testing. I was scared, so a staff member I trust came with me and held my
hand.

Today, I had a second test and I am waiting for the results.

My understanding is that all patients in my unit were tested and no one in my unit
currently has COVID-19.

Since April 27, 2020, I have only received individual therapy one time per week via a
webcam with my typical therapist, Dr. Edwards.

Prior to COVID-19, I participated in group therapy as well, including “Women’s Coping™
and “Current Events.” I attended those group therapies in the Therapeutic Learning
Center (TLC) two times per week. Since COVID-19 was found at the hospital, there has
not been any group therapy, even on my unit, and I have not participated in any group
therapy in weeks.

No new patients have been admitted to my Unit since my April 17, 2020 declaration.

I observe that there are fewer nurses on my unit in the last few weeks. I believe they have
been assigned to other units in the hospital.

The hospital staff has placed “do not sit” signs on middle seat of the couch in our patient
lounge, we cach have to cat at our own table for meals, with a total of five patients in the
dining hall at a time, and they placed tape on the floor six feet apart for us to line up for
medication. Unfortunately, a patient tore the tape up off the ground and it has not been
replaced.

While we can go into the courtyard in our unit, we have not been outside. I am not sure if
I am permitted to go outside.

Instead of participating in therapy and my typical activities when the hospital is
functioning normally, 1 have been spending most of my days sleeping.

I asked my Social Worker about community placements, including housing from the
Department on Disability Services Developmental Disability Administration but she said
I would not qualify. She has not mentioned any other community housing options to me,
even though I want to leave the hospital as soon as possible.

While I am trying to stay positive and “hang in there,” I am bored and want to be released
from the hospital.

I, Stephanie Maldonado, certify that the foregoing was read to Ms. Smith and that she affirmed
that the foregoing is true and correct on May 13, 2020.
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1 declare under penalty of perjury that the foregoing is true and correct.

xecuted on May 13, 2020.

Steph3niec Maldonado



DECLARATION OF ENZO COSTA
PATIENT AT SAINT ELIZABETHS HOSPITAL

1, Enzo Costa, certify under penalty of perjury that the following statement is true and correct.

1.

10.
11.

12.

13.

1 am thirty-cight years old and a patient at Saint Elizabeths Hospital in Unit 1C. I am
diagnosed with schizophrenia, dystonia, schizo-affective disorder, and anti-social
personality disorder. ] am indefinitely. involuntarily civilly committed to the District’s
care.
Currently, my Unit houses nine men who are institutionalized at St. Es for pre-trial
competency evaluations and restoration.
In the last three weeks, all of the patients on my Unit have been tested for COVID-19 two
times.
To administer the tests, staff instructed us to go to the unit courtyard one at a time where
staff conducted a nasal swab and sent it for testing.
The initial COVID-19 test showed that one patient in my unit had the virus. He was sent
to quarantine for 14 days and recently returned to the unit. The rest of the patients,
including me, remained on our unit.
Since we were all exposed to COVID-19 from this patient, we were tested a second time.
I have not been told my results, but I have not been moved to isolation or quarantine after
either test, so I assume the results were negative.
Also, in the last three weeks, there are new restrictions to enforce social distancing in my
unit. Specifically:

a. In the lounge every other scat is marked with a ““do not sit” sign,

b. We have been told to wear masks,

c. Only five patients are allowed into the dining hall at a time, so that each patient

has his own table, and
d. There is tape on the ground marking every six feet where we line up for
medication. We have been told to stay six feet apart whenever possible.

I have observed that there are less nurses on the unit than usual. While we normally have
five nurses on the unit, we are down to only two or three at a time now.
In order to go outside we need to be escorted by staff. Since there are less nurses now, we
are not able to go outside.
The only exercise I have had is exercise I can do in my room, such as push-ups.
For the last four weeks, I have had sessions with my therapist via Webex for thirty
minutes weekly.
When the hospital is functioning normally, 1 also attended group therapy in the
Therapeutic Learning Center (TLC) regularly. My group therapy sessions included
Dialectical Behavior Therapy, Music Experience, Leisure Skills, Recreational Education,
ACT, Bible Study, Movement Meditations, and Anger Management.
The TLC is closed and, since COVID-19 was found in the hospital, I have not attended
any group therapy in the TLC. The only group therapy I participate in now is Music
Group which is arranged by Dr. Berks and takes place every day in my unit at 3pm. In
Music Group we are cach allowed to choose three songs to listen to on YouTube and we
listen to them as a group in the unit lounge.
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14. While 1 am trying to stay positive, I am bored. There is not a lot of socialization and 1
spend most of the day watching TV, including news about COVID-19.

I, Stephanie Maldonado, certify that I have read the foregoing to Mr. Costa and that he affirmed
that the foregoing is true and correct on May 13, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 13, 2020.

* Stephani¢ Maldonado




DECLARATION OF WILLIAM DUNBAR
PATIENT AT SAINT ELIZABETHS HOSPITAL

1, William Dunbar, certify under penalty of perjury that the following statement is true and
correct.

h

N

0

I am forty year old and a patient at Saint Elizabeths Hospital. I am diagnosed with
paranoia schizophrenia. I am indefinitely, involuntarily civilly committed to the District’s
care.

Typically, I reside on Unit 2A which houses up to twenty-seven men who are classified
as Not Guilty by Reason of Insanity.

Approximately five weeks ago, I was sent to a local hospital because the staff at St. Es
was concerned that 1 had COVID-19. At the local community hospital, I was tested for
COVID-19 and the flu. The COVID-19 test came back negative, but I tested positive for
the flu. Following the tests confirming that 1 had the flu and not COVID-19, I retumed to
St. Es to recover in unit 2A.

As my April 17, 2020 declaration states, following my return from the community
hospital several patients and staff in Unit 2A contracted COVID-19. While I had been
exposed, I did not have any symptoms and so, on April 15, 2020, I was moved to the
Therapeutic Learning Center (TLC). At that time, the TLC was for exposed patients who
were not symptomatic for COVID-19. We were not tested for COVID-19 before being
moved to the TLC.

Approximately two and a half weeks ago, after I had been moved to the TLC, 1 had a cold
and the staff at St. Es tested me again for COVID-19. This time the test came back
positive. It is my understanding that most of the patients who had been moved from 2A to
the TLC at the same time that I moved there ended up contracting COVID-19.

Upon testing positive for COVID-19, I was transferred to unit 2TR. I remained there for
approximately three days.

While in 2TR I was tested again for COVID-19 and the test was positive.

Following my second positive COVID-19 test, I was transferred back to my room in Unit
2A. I remained there for one or two days.

After one or two days on 2A, 1 was transferred back to 2TR, where I remained for about a
week.

10. After a week on 2TR, staff instructed us to go to Unit 2A where we had thirty minutes to

1.

12.

13.

pack up our belongings before being transferred yet again, to Unit 1A, where [ am
currently.

In Unit 1A there are “do not sit here” signs on seats to increase social distancing and
medication and meals are brought to our rooms. We are allowed to go into the courtyard
on the unit.

My COVID-19 symptoms have been mild, although my eyes are red all the time and the
eye drops the hospital has provided are not helping. The staff checks my temperature and
oxygen levels two times per day.

I was tested for COVID-19 again this past Monday, May 11, 2020. 1 am waiting to find
out the results.
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14. At this point, I am scared. Patients on Units 2A and 1A have died from COVID-19. On
Unit 1A 1 actually walked past a patient’s room after he died. I saw him lying in his bed.
did not realize at the time that he had passed away.

15. For the last four weeks, I have had sessions with my therapist on the phone each

Thursday.
16. When the hospital is functioning normally, I also attended group therapy in the TLC and

community regularly. My group therapy sessions included Community Training, Drug
Education, Medication Education, and gym classes.

17. The TLC is closed and, since COVID-19 was found in the hospital, I have not attended
any group therapy.

18. I am trying to keep my spirits up but I am worried about my eyes and I want to be
released from the hospital.

19. My mom lives in the District and I typically visit her when the hospital i1s functioning
normally and I can get a day pass. She would let me live with her and I want to, if I was

released.

I, Stephanie Maldonado, certify that the foregoing was read to Mr. Dunbar and that he affirmed
that the foregoing is true and correct on May 14, 2020.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on May 14, 2020.
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CRIMINAL DIVISION

IN RE MISDEMEANOR- CHARGED

DEFENDANTS IN COMPETENCY

EVALUATION OR RESTORATION :

SENTENCED MISDEMEANANTS : 2020 CNC 000122

ORDER

The Court is in receipt of the Public Defender Service’s Omnibus Emergency Motion for
Immediate Release of Misdemeanor-Charged Defendants in Competency Proceedings in Light of
COVID-19 Pandemic and Suspension of Criminal Proceedings (“PDS Emergency Motion™),
filed on April 2, 2020; the Office of the Attorney General’s Response filed on April 3, 2020
(“OAG Response™); the Public Defender Service’s Supplement to the PDS Emergency Motion
filed on April 7, 2020; the United States Attorney’s Office’s Response to the Defendants’
Request to Immediately Release all Misdemeanants, without Due Regard for Criminal History,
Nature of Offense, Victims’ Rights, or Public Safety, filed on April 13, 2020 (“USAO
Response™); the Public Defender Service’s Motion for Immediate Release of Five Defendants for
Whom the Government Has No Opposition and One Defendant for Whom the Government
Defers to the Court filed on April 14, 2020; the United States Attorney’s Office’s Response to
PDS’s Immediate Release Motion filed on April 14, 2020 ; the Public Defender Services
Clarification Regarding Scope of Representation filed on April 15, 2020 and the Public Defender
Services Reply to Government’s Response and Motion for Release of Seventeen Identified
Individuals, All of Whose Attorneys Have Authorized the Public Defender Service to Seek Their

Clients Release filed on April 16, 2020.
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At the time of PDS’ initial filing one month ago, the Department of Behavioral Health
reported 45 individuals at St. Elizabeths Hospital held in competence proceedings on
misdemeanor charges as well as 12 individuals held at the D.C. Jail in competence proceedings
on misdemeanor charges. Since then, the Court has released six individuals based on the
pleadings submitted and held approximately 40 hearings where the United States government,
Department of Behavioral Health and Department of Corrections were present — the latter in the
cases in which defendants were incarcerated at the jail. As of today, of the original 57
misdemeanant defendants who were incarcerated at either Saint Elizabeths Hospital or the jail,
only eleven individuals are held. Of those eleven, the requests of two who sought release were
denied while the remaining nine, through defense counsel, represented that they no longer sought
release. Of that group of eleven, nine are held at St. Elizabeths Hospital and two are held at the

D.C. Jail.

Appendix A contains a list of all individuals who were held at St. Elizabeths Hospital and
the outcome of their cases. Appendix B contains a list of all individuals who were held at the

D.C. Jail and the outcome of their cases.

WHEREFORE, upon consideration of the foregoing, the Court hereby ORDERS that the
Public Defender Service’s Omnibus Emergency Motion for Inmediate Release of Misdemeanor-
Charged Defendants in Competency Proceedings in Light of COVID-19 Pandemic and

Suspension of Criminal Proceedings and related motions are DENIED AS MOOT.

SO ORDERED this 8" day of May, 2020.
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Judge Michael Ryan
Associate Judge

Copies to:

Avis Buchanan, Director
Public Defender Service for the District of Columbia

Timothy Shea, United States Attorney for the District of Columbia
United States Attorney’s Office for the District of Columbia

Karl Racine, Attorney General for the District of Columbia
Office of the Attorney General for the District of Columbia

Betty Ballester, President
Superior Court Trial Lawyers Division
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APPENDIX A
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Last Name First Name Misdemeanor Case #(s) Result
Brice David 2018 CMD 9322 2018 CMD 12247 Released in criminal case,
2018 CMD 12297 2018 CMD 12417  |remanded in civil commitment
2018 CMD 14575
Cullen Reginald 2018 CMD 15338 2020 CMD 1606 Motion for Release Withdrawn by
defense counsel
Haywood Charles 2015 CMD 1417 2015 CMD 1720 2019 |Released in criminal case,
CMD 7888 2019 CMD 9988 2019 remanded in civil commitment
CMD 9989
Bond Saalik 2019 CMD 7044 2019 CMD 10158 Released
Bridges Corey 2019 CMD 5202 2019 CMD 5406 2019 |Released
CMD 7489 2019 CMD 15515 2019
CMD 15532
Brown Allen 2019 CMD 13519 2019 CMD 15310  |Motion for Release Denied
Castro-Ruiz Frugencio 2019 CMD 10842 2019 CMD 12114  |Released in criminal case,
remanded in civil commitment
Clinton Brian 2018 CMD 3037 2019 CMD 16010 Released
2020 CMD 332
Currie Kenneth 2019 DVM 1363 2019 DVM 1382 Released
Diaz Reynaldo 2019 CMD 7287 2019 CMD 7682 2019 [Motion for Release Withdrawn by
CMD 8499 2019 CMD 11716 defense counsel
Macklin Wendell 2018 CMD 14220 2018 CMD 15625  |Motion for Release Withdrawn by
2018 CMD 172502018 CMD 18836  |defense counsel
Payne Jesse 2019 CMD 11163 Released in criminal case,
remanded in civil commitment
Petty Eugene 2019 CMD 14808 Released
Smith Aaron 2019 CMD 13628 2020 CMD 671 Motion for Release Withdrawn by
defense counsel
Anderson Kenneth 2019 CMD 6836 2019 CMD 8633 2019 |Released
(Washington) CMD 10528 2020 CMD 1505
Jacobs Brandon 2019 CMD 7459 (only documented DC |Released

charge)
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Melton Wayne 2019 CMD 16016 2020 CMD 1632 Released
2020 CMD 1657 2020 CMD 2022 2020
CMD 2028
Montgomery  |Cedar 2020 CMD 619 2020 CMD 2339 2020 |Released
CMD 2363
Pugh Milton 2020 CMD 772 2020 CMD 1446 Released
Anderson Eric 2020 CMD 554 2020 CMD 998 2020  [Released
CMD 1769
Bolden Ernest 2018 CMD 18794 2019 CMD 3979 Released in criminal case,
2019 CMD 13788 remanded in civil commitment
Curry Johnnie 2019 CMD 4834 2019 CMD 5044 2019 |Released in criminal case,
CMD 12752 remanded in civil commitment
Robinson Eugene 2019 CMD 13023 2019 CMD 13713  |Motion for Release Withdrawn by
2019 CMD 14522 defense counsel
Blackwell Aylsia 2019 CMD 16355 2020 CMD 856 Released
2020 CMD 865
Fedorova Maria 2019 CMD 10844 2019 CMD 13577 Released

2019 CMD 14914

Harris Lavida 2019 CMD 7277 2019 CMD 10084 Released
2019 DVM 788 2019 DVM 1281

Jones Ertha 2018 CMD 15424 2018 CMD 16773 Released
Njie Ernestina 2020 FUG 1264; 2020 CMD 622; 2020 [Released
CMD 1283
O'Brien Bernadette 2019 CMD 11898 2019 CMD 11899 Released in criminal case,
2019 CMD 6308 remanded in civil commitment
Parson Shanti 2019 CMD 5593 2019 CMD 8348 2019 [Released

CMD 10096 2019 CMD 12365 2019
CMD 14695
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Robinson Lashawn 2019 CMD 238 2019 CMD 5414 2019 |Released
CMD 5415 2019 CMD 15640
Robinson Susan 2018 CMD 18484 2018 CMD 18833 Released in criminal case,
2019 CMD 11229 remanded in civil commitment
Stevens Tanisha 2019 CMD 11909 2019 CMD 12252 Released
2019 CMD 13203
Walker Mary 2020 CMD 1787 Released
Holland Richard 2019 CMD 12199 2019 CMD 14120 Released in criminal case,
2020 CMD 68 remanded in civil commitment
Lomax Brian 2019 CMD 16166 2019 CMD 16393 Released
2020 CMD 501
Newkirk David 2017 CMD 6286 2017 DVM 409 Released in criminal case,
remanded in civil commitment
Odunsi Olakunle 2015 CMD 12059 2020 CMD 733 Released
Tilahun Kaleab 2019 CMD 1592 2019 CMD 3006 2019 |Motion for Release Withdrawn by
DVM 317 defense counsel
Westmoreland |Wade 2017 CMD 11732 2018 CMD 153 2019 [Released
CMD 6343 2019 CMD 13819 2019
CMD 13847
Chambers Joseph 2019 CMD 11836 2019 CMD 12295  [Motion for Release Withdrawn by
2019 CMD 12407 2019 CMD 12628 defense counsel
2019 CMD 13921
Hughes Johnnie 2019 CMD 4795 Released
Smith Wilson 2019 CMD 7958 2019 CMD 11352 Released
2019 CMD 11353 2019 CMD 14459
2019 CMD 14476
Irika Micah 2018 CMD 15340 Released in criminal case,
remanded in civil commitment
Mwangi Chekesha 2017 CMD 7792 2019 CMD 4616 Released
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Last Name First Name Misdemeanor Case #(s) Result
Anderson Quincy 2019 CMD 004761 2019 CMD 016188 |Released
2020 CMD 00166 2020 CMD 003210
Brown David 2019 CMD 011602 Released
Gregg Laget 2019 CMD 010068 2020 CMD 002424 |Released
Gunyani Kevin 2020 CMD 001971 2020 CMD 002030 |Released
2020 CMD 002212 2020 CMD 002329
Kochanov Sergey 2019 CMD 014987 2019 CMD 013714 |Released
2019 CMD 014645 2019 CMD 014644
Lewis Omari 2019 CMD 014762 2020 CMD 001020 |Released
Lyles Kevin 2019 DVM 000719 2019 CMD 012943 [Motion for Release Withdrawn by
2019 CMD 009286 2019 DVM 000686 |defense counsel
2019 CMD 012945
Marshall Brittney 2020 CMD 1889 2020 CMD 2097 Motion for Release Withdrawn by
2020 CMD 2228 defense counsel
McDaniel Ginevia 2020 CMD 000190 2020 CMD 002953 |Released
Pipkin Deborah 2019 CMD 0160601 2019 CMD Released
016059 2019 CMD 002445 2019 CMD
012483
Seabrook Terri 2019 CMD 15142 2019 CMD 15174  |Motion for Release Denied
Willis Carl 2020 CMD 001457 2020 CMD 001618 |Released
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Third Declaration of Elizabeth Jones

I, Elizabeth Jones, submit the following declaration assessing the measures described by
the District of Columbia’s Department of Behavioral Health in response to the COVID-19

pandemic at St. Elizabeths Hospital.

I declare as follows:

1. I have over 35 years of experience managing the provision of services to people
with intellectual and behavioral health disabilities, including managing public sector psychiatric
hospitals in Massachusetts, Maine, and the District Columbia. My resume was filed with the
first declaration I submitted for this case. I have drawn on my administrative experience to
evaluate the actions described by the Defendants in this matter.

2. I have reviewed the report of Amicus Curiae Dr. Patrick Canavan, in addition to

the material I reviewed for my prior declarations.

3. It is my professional opinion that the current level of treatment occurring at St.
Elizabeths Hospital, as described by Dr. Canavan, falls far short of what patients need to
continue their recovery from the serious mental illness that necessitated admission to a
psychiatric institution. As reported to Dr. Canavan, by multiple individuals in care, “very little, if
any, treatment is occurring and...there is little for them to do on the units other than watch TV.”
The documentation of treatment hours confirmed that fewer than 100 hours of treatment have
been provided since April 1, 2020 in stark contrast to the almost 6000 hours just two months
earlier. Only 53 individuals out of a current census of 209 individuals have been prescribed
individual therapy sessions, to be conducted via teleconferencing. Yet, this therapy is “on hold”
for nine individuals (17%) for various reasons. The Therapeutic Learning Centers are closed and

both the current and anticipated efforts to substitute alternative treatment modalities are woefully
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inadequate.

4. The conditions at St. Elizabeths Hospital, as described in Dr. Canavan’s report,
are a clear risk to health and safety. They are drastic deterrents to treatment, recovery and timely
discharge; risk traumatizing patients and exacerbating symptoms of mental illness; and
inevitably will result in long lasting, if not permanent, damage to the individuals and their efforts
at recovery. These circumstances violate professional standards of care and treatment.

5. The standard expected practice at psychiatric hospitals, like Saint Elizabeths, is
that clinicians and treatment teams, along with the patient, develop Individual Recovery Plans
that are then implemented with fidelity. Based on Dr. Canavan’s report, Saint Elizabeths is not
implementing its treatment plans and steps have not been taken to modify them in light of this
health crisis. Therefore, patients simply are not receiving the services that their treatment teams
determined were essential for recovery and acceptable alternative strategies have not been
substituted.

6. It is critical that patients at Saint Elizabeths receive adequate individualized
counseling and support to manage their mental health in response to the crisis, including their
anxiety about the pandemic; grief counseling in response to peers or other friends and relatives
suffering from or dying from COVID-19; recreation time, including time each day to go
outdoors (consistent with COVID-19 restrictions); and enhanced access to social support from
friends and family in the community. Based on Dr. Canavan’s report, Saint Elizabeths has not
taken sufficient action to address behavioral health needs specifically arising from this crisis.
For example, the report does not document any actions underway to assist each patient who is
experiencing the stress, isolation and restrictions created by this pandemic. There is no

information about the strategies for recognizing and ameliorating, to the greatest degree possible,
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the emotional toll of this crisis on each individual confined to this institution.

7. Furthermore, Dr. Canavan’s report documented that it is unclear who is reviewing
incidents of restraint and/or seclusion and the Medical Director confirmed that he is not
reviewing incidents. This is not only contrary to expected practice but it raises serious concerns
about the lack of oversight and the status of effective treatment for those individuals
experiencing these restrictive practices.

8. Finally, it is indeed very troubling, and contrary to expected practice, that Dr.
Canavan’s report documents that the District of Columbia is failing to properly plan and timely
execute discharges from the Hospital. It is reported that the pre-COVID practice of reviewing the
“Ready-to-Discharge” List at biweekly meetings with staff at the Department of Behavioral
Health ceased in mid-March. As a result, discharge barriers are not identified and remedied.
Contacts with representatives from the community sector are seriously curtailed. The failure to
expedite appropriate discharge to an individualized community setting is contrary to standard
practice in the field and jeopardizes the individual’s recovery and emotional stability. As of May
6, 2020, there were 56 individuals on the “Ready-to Discharge” List. In addition, the practice of
discharging to shelters should be immediately discontinued. According to Dr. Canavan’s report,
16 individuals were sent to shelters from St. Elizabeths. This is flatly unacceptable and again
demonstrates the failure to plan and effectively implement expected discharge practices.
Placement in a shelter during this pandemic places the individual at serious risk of exposure to
infection.

0. It continues to be my professional opinion that, based on the number of people on
the Ready- to- Discharge List, if concentrated efforts were made, the District could discharge

these individuals from Saint Elizabeths and place them in the community because they present
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low-risk and may have homes or housing where they can receive appropriate supports. The
District’s lack of effort to effectuate these placements is troubling during the best of times, but
particularly concerning in light of the danger posed by COVID-19 exposure at the Hospital. Dr.
Canavan’s report clearly demonstrates that Saint Elizabeths is not the appropriate placement for
a significant number of patients in light of the COVID-19 pandemic.

10. St. Elizabeths is part of the District of Columbia’s mental health system. It should
not stand in isolation from the wide array of community-based services and supports funded by
the District’s government. As other states are now demonstrating, individuals with a serious
mental illness are being successfully supported and treated in the community during the COVID-
19 crisis. These accomplishments are the result of systemic planning, flexibility in funding,
continuing technical assistance, strong collaboration between community providers and hospital
staff, and oversight by the state agencies. The District of Columbia needs to promptly develop
more systemic strategies for coping with the demands of this crisis so that individuals not only
receive timely and effective treatment at St. Elizabeths while hospitalized but, equally
importantly, are discharged to appropriate community settings with supports as soon as clinically
and programmatically possible. It is widely recognized in the field of mental health that
individuals should not be confined to a psychiatric institution if alternative community-based
options can be implemented.

11.  In order to address these deficiencies in treatment and discharge planning, I
propose the following recommendations, in addition to the recommendations in my prior
declarations:

a. Saint Elizabeths Hospital should be instructed to develop a plan to implement

Individual Recovery Plans, with any appropriate modifications required for
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health/safety during the ongoing COVID-19 crisis. The Medical Director at
Saint Elizabeths Hospital should ensure updated individual assessments of all
patients, with input from the patients’ treatment team, his/her attorney, and/or
other supportive decision makers as determined by patient choice, to evaluate the
effects of the stress and trauma of the impact of the current COVID-19 pandemic
as well as the clinical repercussions resulting from Defendants’ deprivation of
appropriate mental health services. The Medical Director should ensure that any
necessary changes to Individual Recovery Plans are implemented without further
delay. The recommendations included in Dr. Canavan’s report should be
implemented in order to improve the delivery of necessary treatment services
and supports.

b. It is strongly recommended that the Court continue to rely on the fact-finding
and recommendations of its Amici Curiae or appoint a Court Monitor to provide
independent oversight until compliance with the requirements for health/safety,
treatment and timely discharge are met and sustained for a period of time
determined by the prevalence of the COVID 19 virus in the District of
Columbia.

I declare, under penalty of perjury, that the forgoing is true and correct. Executed on May 14,

2020.

’M@m

Elizabeth Jones
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DECLARATION OF WANDA ROSE
PROGRAM DEVELOPER AT THE PUBLIC DEFENDER
SERVICE

I, Wanda Rose, certify under penalty of perjury that the following statement is true and correct
pursuant to 28 U.S.C. § 1746.

1. My name is Wanda Rose. | make these statements based upon my personal knowledge.

2. 1 am a program developer in the Mental Health Division at the Public Defender Service
for the District of Columbia (hereinafter “PDS”) and have served in this role since
September 21, 2003. PDS is a federally funded, independent organization dedicated to
representing indigent adults and children facing a loss of liberty in the District of Columbia.
My principal responsibility as a program developer at PDS is to assist attorneys in my
division with the social work aspects of their cases.

3. As part of my duties as a program developer at PDS, | regularly speak to social workers at
St. Elizabeths Hospital (“SEH”).

4. Since the pandemic began affecting hospital operations on approximately March 16",
2020, I have had the opportunity to speak with several social workers at the hospital about
outplacement efforts.

5. | have also spoken with group home providers and nursing homes during the same time
period.

6. From these conversations | learned the following:

Nursing home providers have had to decrease their bed capacity to comply with COVID-19
distancing regulations. Most have no available beds. Some are dealing with virus outbreaks at
their facilities. Some nursing homes have suspended all admissions for the duration of the
pandemic, even though the nursing homes admit having available beds.

Some group home providers I have spoken with have said they are not accepting people during
the pandemic. Other providers want assurances that individuals can be tested and receive results
quickly. Most providers are asking for two negative tests prior to acceptance. Some providers are
not calling back after finding out that the individual seeking outplacement is from SEH. | have
had this experience and the social workers at SEH have reported to me that they have had the
same experience. | have had to call group home providers repeatedly to get them to call back
about scheduling an interview for an individual. Group home providers have said that the video
interview format is a hindrance and they were “not able to get a feel for the person” on video. |
have been told by group home providers that they are interviewing numerous people for each
available slot. I have seen the group home vacancy lists since the end of March 2020. Some
openings have not been filled and have been carried over onto the next vacancy list.
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On May 6, 2020, | spoke to Sophy Varghese, the Director of Social Work, at SEH. She told me
that the only discharges the hospital has had during the pandemic were those in which a provider
had accepted the individual prior to the pandemic. She said that while group home providers
have been willing to interview via videoconference, they have not actually accepted anyone.
Sophy Varghese also expressed concern about discharging patients at this time when services
from Community Support Agencies (“CSA”) have been diminished due to the virus. | have been
in WebEXx treatment meetings with individuals who are currently seeking outplacement and no
representative from the CSA was present.

| have also had opportunity to speak several times during the pandemic with Alvin Hinkle, the
Continuity of Care Chief at the Department of Behavioral Health (“DBH”). He assists with
finding community placements for individuals at SEH and he works with group home providers.
I asked him if he would be able to talk to the providers about willingness to accept our clients,
those that SEH feels are clinically ready to leave and that they are actively seeking placement
for. Alvin Hinkle told me that providers are allowed to choose who they will accept. DBH does
not get involved in this. | tried repeatedly to ask him about some of our clients individually, but
he refused to answer and referred me back to SEH instead. | asked Mr. Hinkle if it might be
possible to use crisis beds to help get individuals out of the hospital. He said he could not
authorize this, and that those beds were only for individuals in crisis, not as a step-down from the
hospital. | have called the crisis beds at different points during this time, and was told that they
had available bed space.

| have asked about using the quarantine hotel at Skyline as a way to help with outplacement. |
was told by a social worker at SEH that they have not been directed by DBH that they can refer
people there, nor have any other possible housing options been offered other than the group
home vacancy list.

| declare under penalty of perjury under the laws of the United States that the foregoing is true
and correct to the best of my knowledge and belief.

Executed on the 13th day of May 2020, in North Beach, Maryland.

Wanda Rose

Program Developer

Public Defender Service for DC
633 Indiana Ave. NW
Washington, DC
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