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Before MARTIN and NEWSOM, Circuit Judges, and WATKINS,” District Judge.
NEWSOM, Circuit Judge:

It would be a colossal understatement to say that the COVID-19 pandemic
has had far-reaching effects. It has changed everything from the way that friends
and families interact to the way that businesses and schools operate to the way that
courts hear and decide cases. The virus, though, poses particularly acute
challenges for the administration of the country’s jails and prisons. Because
Incarcerated inmates are necessarily confined in close quarters, a contagious virus
represents a grave health risk to them—and graver still to those who have
underlying conditions that render them medically vulnerable. And for their part,
prison officials are faced with the unenviable (and often thankless) task of
maintaining institutional order and security while simultaneously taking proper
care of the individuals in their custody.

Our plaintiffs here—a group of medically vulnerable inmates—challenged
the conditions of their confinement at Miami’s Metro West Detention Center. In
particular, they assert that Miami-Dade County and Daniel Junior, the Director of
the Miami-Dade Corrections and Rehabilitations Department, have inadequately

responded to the COVID-19 outbreak and thereby violated their constitutional

“ Honorable W. Keith Watkins, United States District Judge for the Middle District of Alabama,
sitting by designation.
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rights. Holding that the plaintiffs were likely to succeed on the merits of their
claim and would suffer irreparable injury in the absence of immediate relief, the
United States District Court for the Southern District of Florida enjoined the
county and Junior to take a number of precautionary measures to halt the virus’
spread and ordered them to file regular reports regarding the virus’ status.

A motions panel of this Court stayed the injunction pending resolution of the
defendants’ appeal. After considering the merits, and with the benefit of
outstanding written briefs and oral arguments, we now conclude that the district
court erred in issuing the injunction.! Accordingly, we vacate the injunction and

remand the case to the district court.

! For good reason, we have expedited the resolution of this case and the publication of this
opinion. The district court issued its order on April 29, 2020, granting a preliminary injunction
“for a period of 45 days.” A motions panel of this Court stayed the injunction on May 5,
promulgated a condensed briefing schedule, and directed the Clerk to expedite the appeal for
merits disposition and to schedule oral argument before the first available argument panel. See
Swain v. Junior, 958 F.3d 1081, 1092 (11th Cir. 2020). Immediately after oral argument on June
9, we asked the parties to address (1) whether this appeal would become moot on June 15, the
Monday following the expiration of the 45-day time period on Saturday, June 13, see Fed. R.
Civ. P. 6(a), and (2) whether the motions panel’s stay order tolled the injunction’s 45-day period.
The parties responded (in less than 24 hours) with very capable supplemental briefs that, perhaps
not surprisingly, reached diametrically opposite conclusions. In light of the uncertainties
surrounding the mootness issue—and because the parties, who have fully and skillfully briefed
and argued the case, are entitled to a decision on the merits—we deemed it prudent to issue this
opinion before the injunction was set to expire.
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I
A
This litigation began on April 5, 2020, when plaintiffs Anthony Swain, Alen

Blanco, Bayardo Cruz, Ronniel Flores, Winfred Hill, Deondre Willis, and Peter
Bernal—medically vulnerable pretrial detainees at Metro West Detention Center in
Miami, Florida—filed a class-action complaint against Miami-Dade County and
Daniel Junior in his official capacity as Director of the Miami-Dade Corrections
and Rehabilitation Center.? They sought to represent themselves, a class of “all
current and future persons detained at Metro West during the . . . pandemic,” and a
subclass of medically vulnerable detainees. The plaintiffs asked for declaratory
and injunctive relief under 42 U.S.C. § 1983, alleging that the defendants had
violated (and were continuing to violate) the Eighth and Fourteenth Amendments
by acting with “deliberate indifference” to the serious risk posed by COVID-19. In
particular, the plaintiffs asserted that “Metro West has neither the capacity nor the
ability to comply with public health guidelines to prevent an outbreak of COVID-
19 and cannot provide for” their safety. More particularly still, the plaintiffs
claimed that the defendants didn’t “give [them] the ability to practice safe social

distancing” and that “conditions force[d] them to sit, stand, walk, eat, and sleep

2 Hill and Bernal have both been released from custody. Unfortunately, the plaintiffs learned
during the pendency of this appeal that one of the putative class members, Charles Hobbs, had
died from COVID-related complications.



Case: 20-11622 Date Filed: 06/15/2020 Page: 5 of 55

within six feet of another person,” and, furthermore, that the defendants weren’t
providing adequate cleaning supplies or “free hygiene or personal sanitation
supplies.” On behalf of the medically vulnerable subclass, the plaintiffs separately
petitioned for a writ of habeas corpus under 28 U.S.C. § 2241, seeking immediate
release. Along with their complaint, the plaintiffs also filed an emergency motion
for a temporary restraining order and a preliminary injunction, as well as a motion
to certify the class.

On April 7, the district court entered a 14-day TRO, based largely on the
CDC’s guidance for correctional facilities. See Ctrs. for Disease Control &
Prevention, Interim Guidance on Management of Coronavirus Disease 2019
(COVID-19) in Correctional and Detention Facilities (March 23, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-correctional-
detention.pdf [hereinafter CDC Guidance]. The guidance provided suggestions
regarding cleaning, hygiene, and disease-prevention practices, and also
recommended that detention facilities “[ijmplement social distancing strategies to
increase the physical space between incarcerated/detained persons (ideally 6 feet
between all individuals, regardless of the presence of symptoms).” Id. at 9-11
(emphasis omitted). Among other precautions, the district court’s TRO required
the defendants to provide for six-foot spacing between inmates “[t]o the maximum

extent possible” and to ensure that each inmate received soap and cleaning
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supplies. The TRO further ordered the defendants to file a notice describing the

measures that Metro West had employed and identifying medically vulnerable

individuals.

The defendants’ notice of compliance, filed two days later, advised the

district court that they had, among other things:

provided inmates access to cleaning supplies;

provided personal hygiene supplies, including liquid soap and paper
towels;

acquired “industrial grade fogging type sanitization equipment to sanitize
housing units when inmates are in recreation (three times per week)”;
issued masks to all inmates and employees;

cancelled inmate visitation;

implemented mandatory wellness screenings for all staff;

formalized a “new intake quarantine protocol”;

made efforts “to successfully decrease overall inmate population and
allow for increased social distancing”;

increased awareness about social distancing and instructed staff “to
continually walk throughout [Metro West] to enforce social distancing by
officers and inmates”;

modified the “sick call process” in order “to allow for an expedited
review” of inmates with COVID-19 symptoms;

posted notices “in English, Creole and Spanish that encourage social
distancing and proper hygiene” and provided other information about the
virus; and

instituted a “COVID-19 Incident Command Center and a Response Line”
for tracking the virus’ impact on inmates and staff.

The defendants’ notice indicated that they had taken many of these measures even

before the plaintiffs had filed suit.

On April 14, the district court extended the TRO and commissioned two

independent experts to inspect Metro West, evaluate the defendants’ compliance

6



Case: 20-11622 Date Filed: 06/15/2020 Page: 7 of 55

with the TRO, and submit a report with their findings. The experts’ report—which
was filed seven days later—explained that Metro West’s administrators and
employees were “doing their best balancing social distancing and regulation
applicable to the facility” and that they “should be commended for their
commitment to protect the staff and the inmates.” Expert Report at 2. In
particular, the report observed that Metro West was conducting staff screenings,
that the facility appeared clean, that cleaning supplies were available, that inmates
and staff had masks, and that inmates were “staggered and appropriately distanced
when going to medical.” Id. at 2-3. The report also stated, however, that while
“[t]he bunks are staggered with head to foot configuration,” there wasn’t six feet
between them, that inmates congregated around tables and televisions, that “[t]he
areas with the telephones do not allow for social distancing,” and that most of the
units “were too overcrowded to allow for adequate social distancing.” 1d. at 2.
The report recommended testing, increased screening of inmates, and “an urgent
decrease in the population density” because “the high census of Metro West . . . in
addition to the dormitory style housing units, makes it impossible to follow CDC
guidance for social distancing measures.” Id. at 3.
B
In the run-up to the preliminary-injunction hearing, both parties submitted

additional evidence. For their part, the defendants notified the court that they had
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purchased and installed ionizers to purify the air and body-heat cameras to measure
Inmates’ temperatures, and had begun testing even asymptomatic inmates. The
defendants also explained that through their collaboration with state criminal-
justice officials, nearly 900 inmates had been released—reducing Metro West’s
population to less than 70% of its capacity—and that they would continue working
to reduce the inmate population. The defendants further stated that “[v]irtually all
of the measures taken after [the lawsuit was filed] would have been taken,
regardless of the allegations made in th[e] case” and that “[t]he only aspect of the
TRO that had not been in place prior to its entry was the Court-ordered use of
paper towels and liquid soap”—which, the defendants had earlier clarified, had
been supplied to all housing units by the time they filed their notice of compliance
on April 9. The defendants also represented that they would continue to take
necessary precautions “even in the absence of a court order.”

The plaintiffs’ additional inmate declarations acknowledged some
improvements in Metro West’s conditions—for instance, they noted that jail staff
had put tape on the floor in certain areas to encourage social distancing, made
intercom announcements to remind inmates to practice social distancing and to
wash their hands, checked inmates’ temperatures twice a day, and ensured that
units contained liquid soap and paper towels. Still, though, the inmates continued

to stress what they perceived to be a lack of adequate distancing. They stated that
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it was difficult or impossible to distance from other inmates in certain spaces or
during certain times of the day—e.g., while using the bathrooms, showers, and
telephones, when queuing to receive medication or go to the clinic, while in line to
receive food at mealtime and while eating, during pre-recreation pat-downs, and
during thrice-daily head counts, when inmates stand shoulder-to-shoulder with
their bunkmates and only two to three feet apart from others. Some of the inmate
declarations also indicated that the social-distancing measures that Metro West had
promulgated weren’t being uniformly enforced. For example, one stated that while
jail administrators had placed tape on the floor to indicate where inmates should
stand while in line to receive medication, “mostly people still line up very close
together.” For additional support, the plaintiffs presented declarations from four
medical experts, who opined that social distancing and further population
reductions were necessary.

On April 29, after holding a two-day hearing, the district court issued a
preliminary injunction on the plaintiffs’ § 1983 claim. (The court separately
denied the plaintiffs relief on their § 2241 petition, and thus refused to order the
release of any inmates. That decision isn’t before us.) The court noted that “[i]t is
clear that there remain several factual disputes regarding the extent to which
Defendants’ stated policies to protect inmates and staff from COVID-19 are being

implemented and enforced.” Dist. Ct. Order at 33-34. But it emphasized that it
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was “unrebutted” that “the rate of inmate infections has increased dramatically”
and that undisputed “medical evidence and testimony from numerous doctors”
showed “that other measures—absent social distancing—are not alone sufficient to
stop the spread of the virus.” Id. at 34. “Thus,” the court held, “even if [it] were to
credit all of Defendants’ evidence at this stage and discount the factual disputes
about the implementation of Defendants’ policies and procedures, Plaintiffs have
nonetheless made a clear showing as to each of the four factors required for
injunctive relief on their Eighth Amendment claim.” Id. at 35. The court reasoned
that “[b]ecause [the plaintiffs] have demonstrated that the lack of social
distancing—which has not been and cannot be achieved absent an additional
reduction in Metro West’s population or some other measure to achieve
meaningful social distancing—and the issues attendant to effectively implementing
CDC standards present an immediate, ongoing risk of harm to Plaintiffs, they have
met their burden.” 1d.

When considering the plaintiffs’ likelihood of success on their constitutional
claim, in particular, the district court said much the same thing. Specifically, it
held that “even considering the measures Defendants have adopted—and setting
aside the numerous factual disputes as to the consistency and efficacy of those
measures—the record nonetheless can be seen to demonstrate deliberate

indifference to a serious risk of harm to Plaintiffs.” Id. at 37. First, the court stated

10
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that the “Defendants’ contention that the actions they have taken to date are
sufficient is belied by the exponential rate of infection since this case
commenced”—emphasizing that whereas no inmates had tested positive at the time
the complaint was filed, 163 inmates had tested positive within the ensuing three
weeks. Id. Second, the court explained that “the evidence adduced in the case
shows that inmates at Metro West are not able to achieve meaningful social
distancing, and that the experts agree social distancing is a critical step in
preventing or flattening the rate of contagion.” Id. For support, the court
referenced inmate declarations “indicat[ing] that social distancing is either not
possible . . . or is not uniformly enforced.” Id. at 37-38. The court then
concluded: “Thus, Plaintiffs have met both the subjective and objective
components of the Eighth Amendment’s deliberate indifference analysis.” 1d. at
38.

The district court held that the remaining preliminary-injunction factors
favored relief, as well. It concluded—albeit in a single sentence—that the
plaintiffs would suffer irreparable injury absent immediate relief because of the
danger posed by the virus’ spread. Id. at 41. The balance of the harms also
weighed in the plaintiffs’ favor, the court reasoned, because the defendants hadn’t
shown that the administrative burden of the injunction overcame the threat posed

by the virus: Because the defendants “repeatedly stated they were poised to take

11
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the measures in the TRO before its entry and have now implemented those
measures and more,” the court explained that the injunction would result in “no
appreciable impact on them.” 1d. at 43. Finally, the court held that injunctive
relief would advance the public interest by reducing the possibility of community
spread. Id.

The district court’s injunction required the defendants to take numerous
actions—many of which the court had already ordered in the TRO—including that
the defendants, “[t]o the maximum extent possible considering [Metro West’s]
current population level, provide and enforce adequate spacing of six feet or more
between people incarcerated at Metro West so that social distancing can be
accomplished.” 1d. at 49-50. It also directed the defendants, among other things,
to communicate with inmates about COVID-19 and to ensure that all inmates have
access to testing, protective masks, cleaning and hygiene supplies, and adequate
medical care. Id. at 49-51. The injunction imposed reporting requirements, as

well, ordering the defendants to:

o file a notice with the court every three days detailing the number of staff
and inmates quarantined or infected, and “continue to provide this
information to their state criminal justice partners”;

o file a weekly report with the current population of Metro West; and

e submit a proposal within seven days describing the steps that the
defendants “will undertake to ensure additional social distancing
safeguards in terms of housing inmates and inmate activity (medical
visits, telephones, etc.).”

Id. at 51-52.
12
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The defendants immediately appealed the preliminary injunction and
requested a stay, which we granted in a published order. Swain v. Junior, 958 F.3d
1081, 1092 (11th Cir. 2020). This is our review on the merits.

1

“A preliminary injunction is an extraordinary remedy never awarded as of
right.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008). In order to
obtain one, a party must establish four separate requirements—namely, that “(1) it
has a substantial likelihood of success on the merits; (2) irreparable injury will be
suffered unless the injunction issues; (3) the threatened injury to the movant
outweighs whatever damage the proposed injunction may cause the opposing
party; and (4) if issued, the injunction would not be adverse to the public interest.”
Jones v. Governor of Fla., 950 F.3d 795, 806 (11th Cir. 2020) (quotation omitted).
We will consider each factor, although we will focus our attention where the
district court did—on the likelihood that the plaintiffs will succeed on the merits of
their constitutional claim.?

A
The plaintiffs contend that the defendants have been “deliberately

indifferent” to the serious risk that COVID-19 poses to them, in violation of the

3 “We review a district court’s grant of preliminary injunctive relief for abuse of discretion.”
Jones v. Governor of Fla., 950 F.3d at 806. The court’s underlying legal conclusions are
reviewed de novo, and its factual findings are reviewed for clear error. I1d.

13
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Fourteenth Amendment to the U.S. Constitution. Although the plaintiffs’ claim
technically arises under the Fourteenth Amendment because they are pretrial
detainees rather than convicted prisoners, it is “evaluated under the same standard
as a prisoner’s claim of inadequate care under the Eighth Amendment.” Dang ex
rel. Dang v. Sheriff, Seminole Cty. Fla., 871 F.3d 1272, 1279 (11th Cir. 2017).
The Eighth Amendment—and therefore the Fourteenth also—is violated when a
jailer “is deliberately indifferent to a substantial risk of serious harm to an inmate
who suffers injury.” Lane v. Philbin, 835 F.3d 1302, 1307 (11th Cir. 2016).

To establish a deliberate-indifference claim, a plaintiff must make both an
objective and a subjective showing. Farmer v. Brennan, 511 U.S. 825, 834 (1994).
Under the objective component, the plaintiff must demonstrate “a substantial risk
of serious harm.” Id. Here, the defendants seem to agree—wisely, we think—that
the risk of COVID-19 satisfies this requirement. Under the subjective component,
the plaintiff must prove “the defendants’ deliberate indifference” to that risk of
harm by making three sub-showings: “(1) subjective knowledge of a risk of serious
harm; (2) disregard of that risk; (3) by conduct that is more than mere negligence.”

Lane, 835 F.3d at 1308 (quotation omitted).* Helpfully, the defendants seem not to

% The Supreme Court’s decision in Kingsley v. Hendrickson, which held that pretrial detainees
alleging excessive force need only show objective unreasonableness, doesn’t change our analysis
here. 135 S. Ct. 2466, 2470 (2015). This case doesn’t arise in the excessive-force context, and
we have otherwise continued to require detainees to prove subjective deliberate indifference. See
Taylor v. Hughes, 920 F.3d 729, 733 (11th Cir. 2019) (explaining that a plaintiff suing on behalf
of a deceased pretrial detainee had to prove deliberate indifference to the detainee’s serious

14
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dispute that they had “subjective knowledge” of the risk that the virus poses. The
inquiry here thus hinges on whether the defendants “disregard[ed]” the risk “by
conduct that is more than mere negligence,” id. (quotation omitted)—or more
simply stated, whether they “recklessly disregard[ed] that risk,” Farmer, 511 U.S.
at 836.

As applied in the prison context, the deliberate-indifference standard sets an
appropriately high bar. A plaintiff must prove that the defendant acted with “a
sufficiently culpable state of mind.” Id. at 834 (quotation omitted). Ordinary
malpractice or simple negligence won’t do; instead, the plaintiff must show
“subjective recklessness as used in the criminal law.” Id. at 839—-40. Indeed, even
where “prison officials . . . actually knew of a substantial risk to inmate health or
safety,” they may nonetheless “be found free from liability if they responded
reasonably to the risk”—and, importantly for present purposes, “even if the harm
ultimately was not averted.” 1d. at 844. This is so because “[a] prison official’s
duty under the Eighth Amendment is to ensure reasonable safety, a standard that
incorporates due regard for prison officials’ unenviable task of keeping dangerous

men in safe custody under humane conditions.” Id. at 844-45 (quotations and

medical need); see also Dang, 871 F.3d at 1279 n.2 (stating that Kingsley didn’t abrogate our
standard for considering claims of constitutionally deficient medical care brought by pretrial
detainees because Kingsley “involved an excessive-force claim, not a claim of inadequate
medical treatment due to deliberate indifference”).

15
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internal citations omitted); see also Marbury v. Warden, 936 F.3d 1227, 1233 (11th
Cir. 2019) (“It is well settled that prison officials must take reasonable measures to
guarantee the safety of the inmates . . . .” (quotation omitted)).

The district court here held that the plaintiffs were likely to succeed on the
merits of their Eighth Amendment claim. In reviewing that determination, we
consider two questions. First, and principally, we must evaluate whether the
district court erred in concluding that the defendants acted with deliberate
indifference. Second, and separately, we must assess whether the district court
erred in refusing to address either the heightened standards for municipal liability
under Monell v. Department of Social Services, 436 U.S. 658 (1978), or the
defendants’ contention that the plaintiffs failed to properly exhaust available
administrative remedies under the Prison Litigation Reform Act.

1
a

Any fair reading of the district court’s order demonstrates that it relied
overwhelmingly—if not exclusively—on two considerations in concluding that the
defendants acted with the required deliberate indifference: (1) the fact that
COVID-19 was continuing to spread at Metro West and (2) the impossibility of
achieving adequate social distancing.

The order’s plain language tells the story. As an initial matter, when

16
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assessing whether the plaintiffs had met the four requirements to obtain injunctive
relief, the district court acknowledged “that there remain several factual disputes
regarding the extent to which Defendants’ stated policies . . . are being
iImplemented and enforced,” but it insisted that two things were undeniable: (1)
that “the rate of inmate infections [at Metro West] ha[d] increased dramatically”
and (2) that “other measures—absent distancing—are not alone sufficient to stop
the spread of the virus.” Dist. Ct. Order at 33—-34. The court then held: “Thus,
even if the Court were to credit all of Defendants’ evidence at this stage and
discount the factual disputes about the implementation of Defendants’ policies and
procedures, Plaintiffs have nonetheless made a clear showing as to each of the four
factors required for injunctive relief on their Eighth Amendment claim.” Id. at 35
(emphasis added).

The district court made the basis of its decision even clearer when analyzing
deliberate indifference specifically. There, the court again bracketed any factual
disputes and yet still concluded the defendants had acted with deliberate
indifference, holding that “even considering the measures Defendants have
adopted—and setting aside the numerous factual disputes as to the consistency and
efficacy of those measures—the record nonetheless can be seen to demonstrate
deliberate indifference to a serious risk of harm to Plaintiffs.” Id. at 37. For

support, the district court said two things in particular. First, it concluded that the

17
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“Defendants’ contention that the actions they have taken to date are sufficient is
belied by the exponential rate of infection since this case commenced.” 1d.
Second, it explained that the evidence “show|[ed] that inmates at Metro West are
not able to achieve meaningful social distancing,” noting specifically that the
inmates’ declarations asserted “that social distancing is either not possible . .. or is
not uniformly enforced.” Id. at 37-38. From those two premises, the court
concluded: “Thus, Plaintiffs have met both the subjective and objective
components of the Eighth Amendment’s deliberate indifference analysis.” Id. at
38 (emphasis added).

Accordingly, even while the district court seemed to assume a state of affairs
in which the defendants had taken numerous measures to combat the virus, it held
that the defendants were nonetheless deliberately indifferent based on two
considerations: (1) the increase in the rate of infections at Metro West and (2) the
lack—and seeming impossibility—of meaningful social distancing at the facility.
In so concluding, the district court erred. Neither the resultant harm of increasing
infections nor the impossibility of achieving six-foot social distancing in a jail
environment establishes that the defendants acted with *“subjective recklessness as
used in the criminal law.” Farmer, 511 U.S. at 839-40 (quotation omitted).

First, and most obviously, the district court erred in relying on the increased

rate of infection. On this point, the Supreme Court’s decision in Farmer couldn’t

18
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be any clearer: “[P]rison officials who actually knew of a substantial risk to inmate
health or safety may be found free from liability if they responded reasonably to
the risk, even if the harm ultimately was not averted.” Id. at 844 (emphasis added).
A resulting harm thus cannot alone establish a culpable state of mind. Cf. Wilson
v. Seiter, 501 U.S. 294, 303 (1991) (stating that “the “wantonness’ of conduct”
doesn’t “depend[] upon its effect upon the prisoner”); Wilson v. Williams, No. 20-
3447, 2020 WL 3056217, at *10 (6th Cir. June 9, 2020) (rejecting the contention
that “the [Bureau of Prisons] was deliberately indifferent to petitioners’ health and
safety because [its] actions have been ineffective at preventing the spread of
COVID-19").

Second, and separately, the district court erred in concluding that the
defendants’ inability to ensure adequate social distancing constituted deliberate
indifference. The court stated no less than eight times in its order that adequate
social distancing was “not possible” or “impossible.” See, e.g., Dist. Ct. Order at
7,11, 12,13, 16, 38. (The plaintiffs acknowledge the same at least six times in
their brief. See, e.g., Br. of Appellees at 4, 8, 12, 15, 19, 54.) The court-
commissioned expert report likewise observed that Metro West’s population made
it “impossible to follow CDC guidance for social distancing measures.” Expert
Report at 3. And indeed, the district court noted that the inmates’ own declarations

supported the conclusion that social distancing “is impossible to achieve given the

19
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current population at Metro West.” Dist. Ct. Order at 12. Failing to do the
“impossible” doesn’t evince indifference, let alone deliberate indifference.
b

So much for what the district court said. Now for what it didn’t say. As
already explained, the fundamental question in any deliberate-indifference case is
whether the defendants exhibited “a sufficiently culpable state of mind.” Farmer,
511 U.S. at 834 (quotation omitted). In evaluating that question, we must focus
not on isolated failures—or impossibilities, as the case may be—but rather on the
defendants’ entire course of conduct. And in assessing that course of conduct here,
we must take the case as the district court left it—i.e., as one in which we “credit
all of Defendants’ evidence,” “discount the factual disputes about the
implementation of Defendants’ policies and procedures,” and “set[] aside the
numerous factual disputes” about the various measures that the defendants claim to
have adopted. Dist. Ct. Order at 35, 37. So framed, it seems to us quite unlikely
that the plaintiffs can succeed on the merits of their constitutional claim.

It bears repeating that deliberate indifference is not a constitutionalized
version of common-law negligence. To the contrary, we (echoing the Supreme
Court) have been at pains to emphasize that “the deliberate indifference
standard . . . is far more onerous than normal tort-based standards of conduct

sounding in negligence,” Goodman v. Kimbrough, 718 F.3d 1325, 1332 (11th Cir.

20
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2013), and is in fact akin to “subjective recklessness as used in the criminal law,”
Farmer, 511 U.S. at 839-40; see also id. at 835 (“[D]eliberate indifference
describes a state of mind more blameworthy than negligence.”). Were we to
accept the district court’s determination that resulting harm, the failure to take
Impossible measures, or even the combination of both suffices to show a criminally
(and thus constitutionally) reckless mental state, “the deliberate indifference
standard would be silently m