
1 
 

IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
     
Thomas Wilkes, et al.,    ) 
 On behalf of themselves and ) Civil No.: 3:20cv594 
 all other persons similarly ) 
 situated,    ) 
   Plaintiffs,  ) 
 v.      ) 
      )            
Ned Lamont, Governor, et al., ) 
   Defendants. ) June 8, 2020 
 
 PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 

Plaintiffs, on behalf of themselves and a class of all individuals who 

are patients at Connecticut Valley Hospital and Whiting Forensic Hospital 

(hereinafter collectively “Plaintiffs”), seek a preliminary injunction to remedy 

the undue risk of contracting and dying from COVID-19 that exists at these 

facilities.   

 Plaintiffs seek relief under the Due Process Clause of the Fourteenth 

Amendment to the U.S. Constitution, which affords individuals 

institutionalized in state mental health facilities a right to safety and 

protection from harm.  Youngberg v. Romeo, 457 U.S. 307 (1982); Society 

for Good Will to Retarded Children v. Cuomo, 737 F.2d 1239, 1246 (2d Cir. 

1984).  These rights are violated when, as here, those who run state 

mental facilities depart substantially from professional standards and 
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thereby jeopardize the health and safety of residents.  Youngberg, 457 U.S. 

at 323.  Plaintiffs’ are entitled to a preliminary injunction to end and correct 

Defendants’ illegal practices.   

 Plaintiff’s request that the Court issue a preliminary injunction 

ordering the defendants to: 

1.  Conform their testing protocols to CDC standards, 

          2.  Take steps to ensure that staff consistently wear masks and 

that Plaintiffs are encouraged and supported in wearing masks including 

through education, 

          3.  Improve hygiene and decontamination practices,  

          4.  Implement social distancing to the maximum extent possible 

including by reducing patient census, 

          5.  Undertake a clinical review in order to accelerate discharges, and  

          6.  Grant such other or different relief the Court deems appropriate.   

Wherefore, Plaintiffs request that the Court issue a preliminary 

injunction to enforce their constitutional right to safe conditions of 

confinement.  In support of this motion Plaintiffs submit an accompanying 

memorandum. 
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     The Plaintiffs 

     By: 

     s/Kirk W. Lowry 
     Kirk W. Lowry, ct#27850 
     Karyl Lee Hall, ct#19320 
     Virginia Teixeira, ct#29213 
     Connecticut Legal Rights Project 
     CVH – Beers Hall 2nd Floor 
     P.O. Box 351 – Silver Street 
     Middletown, CT 06457 
     (860) 262-5017 
     Fax (860) 262-5035 
     klowry@clrp.org 
 

      s/Ira Burnim 
      Ira A. Burnim, pro hac vice 
      Jennifer Mathis, pro hac vice pending 

Judge David L. Bazelon Center for 
Mental Health Law 
1090 Vermont Avenue, NW 
Suite 220 
Washington, D.C. 20005 
(202) 467-5730 
Fax (202) 223-0409 
irab@bazelon.org 
jenniferm@bazelon.org 
 
s/Mark J. Murphy 
Mark J. Murphy, pro hac vice pending 
Center for Public Representation 
1825 K Street, NW 
Suite 600 
Washington, D.C. 20006 
(202) 670-1008 
Fax (413) 586-5711 
mmurphy@cpr-ma.org 
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Certificate of Service 

 
 On June 8, 2020 a copy of the foregoing Motion for Preliminary 
Injunction was filed electronically and served by mail on anyone unable to 
accept electronic filing. Notice of this filing will be sent by email to all parties 
by operation of the Court’s electronic filing system or by mail to anyone 
unable to accept electronic filing as indicated on the Notice of Electronic 
Filing.  Parties may access this filing through the Court’s CM/ECF System. 
 
      s/Kirk W. Lowry_________ 
      Kirk W. Lowry 
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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 
     
Thomas Wilkes, et al.,    ) 
 On behalf of themselves and ) Civil No.: 3:20cv594 
 all other persons similarly ) 
 situated,    ) 
   Plaintiffs,  ) 
 v.      ) 
      )            
Ned Lamont, Governor, et al., ) 
   Defendants. ) June 8, 2020 
 
 PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF MOTION 

FOR PRELIMINARY INJUNCTION 
 

I. INTRODUCTION 

 Plaintiffs, on behalf of themselves and a class of all individuals who 

are patients at Connecticut Valley Hospital and Whiting Forensic Hospital 

(hereinafter collectively “Plaintiffs”), seek a preliminary injunction to remedy 

the undue risk of contracting and dying from COVID-19 that exists at these 

facilities.   

 Plaintiffs seek relief under the Due Process Clause of the Fourteenth 

Amendment to the U.S. Constitution, which affords individuals 

institutionalized in state mental health facilities a right to safety and 

protection from harm.  Youngberg v. Romeo, 457 U.S. 307 (1982); Society 

for Good Will to Retarded Children v. Cuomo, 737 F.2d 1239, 1246 (2d Cir. 

1984).  These rights are violated when, as here, those who run state 
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mental facilities depart substantially from professional standards, including 

for infection control, and thereby jeopardize the health and safety of 

residents.  Youngberg, 457 U.S. at 323.  To protect Plaintiffs’ safety and 

health, this Court should issue a preliminary injunction requiring 

Defendants to conform their actions to professional norms.  

   II. FACTS    

 In Connecticut Valley Hospital (CVH) and Whiting Forensic Hospital 

(WFH), patients and staff live and work in very close quarters.  There is an 

especially high risk that COVID-19 will spread into and through facilities, 

like CVH and WFH, that congregate residents and staff in confined 

spaces—and indeed outbreaks have already occurred in both CVH and 

WFH.  These risks have been widely recognized, including in correctional 

facilities, see, e.g., Wilson v. Williams, 2020 WL 2904706 (6th Cir. June 1, 

2020) (denying stay of preliminary injunction); Martinez-Brooks v. Easter, 

2020 WL 2405350 (D. Conn. May 12, 2020) (granting TRO), nursing 

homes, see, e.g., McPherson v. Lamont, 2020 WL 2198279 (D. Conn. May 

6, 2020) (nursing home residents at high risk of severe illness from COVID-

19), and psychiatric hospitals. See, e.g., Costa v. Bazron, 2020 WL 

2025701 (D. D.C. May 24, 2020) (issuing preliminary injunction).   See 

also, Declaration of Farrin A. Manian, M.D., M.P.H (“Manian Decl.”) ¶ 7 
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(attached to this Memorandum as Exhibit 1) (“the risk of transmission of 

SARS-CoV-2 is much higher wherever people reside or congregate in 

confined spaces, such as … prisons, and long-term care facilities, including 

psychiatric hospitals.”) 

 One-third of deaths from COVID-19 in the United States have 

involved residents or staff of such facilities, “where people live in a confined 

environment and workers move from room to room, at times unknowingly 

infecting the residents or getting infected themselves.” Id. ¶ 8.  This 

“constant close contact, coupled with the presence of risk factors for severe 

disease . . .  among residents, provide the elements for a ‘perfect COVID-

19 storm’ with its attendant complications and mortality.”  Id.  

 The risks at CVH and WFH are real, and the results have been tragic.  

Five patients at CVH have died from COVID-19.  At CVH and WFH, 

Defendants have confirmed 73 cases of COVID-19 among patients and 64 

cases among staff, since testing began.  As of June 8, 2020, at least one 

unit at CVH remains under quarantine.        

 Recognizing the health risks that inherently exist in congregate 

facilities, the Centers for Disease Control and Prevention (CDC) have 

issued widely accepted guidelines for limiting the spread of COVID-19 in 

such facilities.  These guidelines emphasize testing, the use of personal 
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protective equipment (PPE), social distancing, and isolation of individuals 

with symptoms or confirmed cases.  Centers for Disease Control and 

Prevention, How to Protect Yourself and Others, available at 

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-

sick/prevention.html (attached to this Memorandum as Exhibit 11).    

 Defendants were slow to take action to protect Plaintiffs from COVID-

19.  However, they have adopted some of the measures that national 

guidelines require.  For example, they have adopted a policy requiring staff, 

and encouraging residents, to wear masks, although the evidence indicates 

that the policy is not being consistently implemented at CVH and WFH.  

Affidavit of Vincent Ardizzone (attached to this Memorandum as Exhibit 4) 

(“Ardizzone Aff.”) ¶¶ 18, 32; Affidavit of Gail Litsky (attached to this 

Memorandum as Exhibit 5) (“Litsky Aff.”) ¶¶ 10, 14, 16, 28, 32, 33, and 36.  

Defendants have also committed to improved hygiene and decontamination 

practices, which are not being consistently followed.  Affidavit of Carson 

Mueller (attached to this Memorandum as Exhibit 3 (“Mueller Aff.”) ¶¶ 29, 

38, 39, 42, 45, 47, and 48.  Defendants are now conducting weekly testing 

of staff, but they are not regularly testing patients.  Plaintiffs’ understanding 

is that testing of both patients and staff remains voluntary.  
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 The failure to regularly test patients and to ensure that staff 

consistently wear masks creates health risks that this Court needs to 

address.   What is placing Plaintiffs at greatest risk, however, is 

Defendants’ failure to ensure social distancing within the facilities.  Social 

distancing is an essential strategy for protecting individuals from COVID-

19.  Manian Decl. at ¶ 12.  However, under the circumstances now present 

at CVH and WFH, Plaintiffs are unable to practice social distancing.  E.g., 

Mueller Aff. ¶¶ 11,12,13, 14, 15, 17, and 21; Ardizzone Aff. ¶¶ 19, 20, 21, 

and 26.     

 Defendants contend that Plaintiffs’ safety and health can be 

maintained without social distancing.   However, as Plaintiffs’ experts 

explain, Defendants are wrong and the lack of social distancing at CVH and 

WFH is placing Plaintiffs at great risk.  Manian Decl. ¶¶ 12, 23, Declaration 

of Patrick J. Canavan, Psy.D, and Elizabeth Jones (attached to this 

Memorandum as Exhibit 2 (“Canavan/Jones Decl.”) ¶ 15. 

 Instead of implementing professional standards and CDC 

requirements on social distancing, Defendants are instead using a practice 

they call “unit segregation,” which is essentially an attempt to keep units as 

a whole apart, rather than individuals. But, as Plaintiffs’ experts explain, this 

practice does not provide sufficient protection for Plaintiffs or staff.  Manian 
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Decl. ¶ 23.  “As relates to designated units, ‘COVID-negative’ does not 

mean ‘COVID-impervious.’ As long as new cases of COVID-19 are being 

diagnosed in the community, long-term care facilities remain vulnerable to 

the importation of the virus from the outside world, particularly through 

unsuspected infected healthcare providers who live in the community, 

visitors, or residents who may need to temporarily leave the unit to seek 

medical care.”  Id.  

 In order to comply with professional standards and CDC 

requirements on social distancing at CVH and WFH, the number of patients 

at the facility would need to be reduced.  However, Defendants have taken 

little action aimed at reducing the patient census at CVH or WFH.  While 

admissions are down, largely through the efforts of courts, which have 

reduced both civil and criminal commitments, discharges are stagnant.   

 The U.S. Substance Abuse and Mental Health Services 

Administration (SAMHSA) has said that, during the pandemic, inpatient 

psychiatric care should be used only when absolutely necessary to protect 

the life or safety of the individual.  In all other circumstances, outpatient 

arrangements should be utilized. SAMHSA, Considerations for the Care 

and Treatment of Mental and Substance Use Disorders in the COVID-19 

Epidemic (revised May 7, 2020), https://www.samhsa.gov/sites/default/ 
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files/considerations-care-treatment-mental-substance-use-disorders-

covid19.pdf (attached to this Memorandum as Exhibit 18). Defendants have 

not heeded this call.   

 Accordingly, Plaintiffs seek a preliminary injunction requiring, in 

addition to improved practices within the hospitals, that Defendants change 

their approach to discharges.  As Plaintiffs’ experts urge, Defendants 

should promptly complete a clinical review of every patient at CVH and 

WFH to determine whether it would be feasible, under present 

circumstances, to discharge the patient.  According to Plaintiffs’ experts, 

“there are individuals who could be discharged without posing significant 

safety risks.” Canavan/Jones Decl. ¶ 21. 

 The details of the clinical review Plaintiffs seek are more fully 

explained below.  At its core, the clinical review would “identify those who 

can be discharged, determine what supports would be needed, and 

implement strategies to effectuate these plans.”   Canavan/Jones Decl. ¶ 

22.  In so doing, “DMHAS should apply a different standard than it would in 

ordinary times and should focus on such basic questions as where the 

person can live, have access to food and needed medication, and take 

appropriate COVID precautions, with available assistance, if necessary, 

without being a danger to self or to others.” Id.  The review should be 
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conducted by professionals with extensive knowledge of the community 

service system and by staff who could identify family and friends willing to 

provide the patient housing and other support during the pandemic.  

Canavan/Jones Decl. ¶¶ 22, 25. 

 A. The Risks Posed by COVID-19 

 Plaintiffs, indeed all residents of the State of Connecticut, are facing 

extraordinary risks caused by the coronavirus pandemic.  As of June 8, 

2020, there were approximately 1.939 million confirmed cases of COVID-

19 and 110,375 deaths in the U.S., with 17,919 new cases and 475 new 

deaths on June 8 alone. Centers for Disease Control and Prevention, 

Cases, Data, Surveillance, available at https://cdc.gov/coronavirus/2019-

ncov/cases-updates/cases-in-us.html (last visited June 8, 2020).  As of 

June 8, Connecticut has suffered 44,092 infections and 4,084 COVID-19 

deaths, including 124 new cases and 13 new deaths occurring on that date.  

https://portal.ct.gov/Coronavirus/COVID-19-Data-Tracker (last visited June 

8, 2020).  Despite its small size, Connecticut has incurred more deaths 

than some significantly more populous states, including Texas, Florida, and 

Ohio, and even more than some countries.  Id. (last visited June 6, 2020).  

On a per capita basis, Connecticut’s death rate, 1,231 per 100,000, ranks 

sixth in the nation.  Center for Disease Control and Prevention, “Death 
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rates from coronavirus (COVID-19) in the United States as of June 8, 2020 

by state,” available at https://www.cdc.gov/covid-data-tracker/index.html 

(last visited June 8, 2020).  As discussed above, the risks posed by the 

pandemic are even higher for Connecticut’s citizens in the tightly confined 

spaces of CVH and WFH. Yet, Defendants have not taken needed steps to 

protect the safety and health of these individuals. 

 B. The CDC’s Guidelines for Protecting Against Transmission  
 of COVID-19. 

 
The CDC has issued a variety of guidance on limiting the spread of 

this highly communicable virus.  Central to its guidance is the 

recommendation to practice social distancing, i.e., staying six feet away 

from others.  Frequent hand washing and disinfecting commonly used 

surfaces on a regular basis are also critical.  Centers for Disease Control 

and Prevention, How to Protect Yourself and Others, 

https://www.cdc.gov/coronavirus/ 2019-ncov/prevent-getting-

sick/prevention.html (attached to this Memorandum as Exhibit 11). 

The CDC has issued specific guidelines on addressing COVID-19 in 

nursing homes and other long-term care facilities.  See, e.g., Key 

Strategies to Prepare for COVID-19 in Long-term Care Facilities, 

https://www.cdc.gov/ coronavirus/2019-ncov/hcp/long-term-care-

strategies.html (attached to this Memorandum as Exhibit 12)   Preparing for 
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COVID-19 in Nursing Homes, https://www.cdc.gov/coronavirus/2019-

ncov/hcp/long-term-care.html  (attached to this Memorandum as Exhibit 

13). Testing Guidance for Nursing Homes, 

https://www.cdc.gov/coronavirus/2019-ncov/hcp/nursing-homes-

testing.html (attached to this Memorandum as Exhibit 15).  Experts agree 

that these guidelines should be followed in inpatient psychiatric facilities.   

Manian Decl. at ¶ 10.   

Following these CDC guidelines for COVID-19, which constitute 

“minimally acceptable professional practice,” is “essential” for protecting 

Plaintiffs’ safety and health.   Manian Decl. ¶ 10. The CDC guidelines 

require the following steps once COVID-19 has been identified in a facility 

or achieves widespread community transmission, both of which have been 

present at CVH and WFH and in Connecticut for months: 

1. Enforce social distancing among residents; 

2. Cancel all groups activities and communal dining; 

3. Ensure all residents wear a cloth face covering whenever they 

leave their room or are around others;  

4. Ensure all staff wear a facemask or cloth face covering while in the 

facility; and 
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5. If COVID-19 is identified in the facility, restrict all patients to their 

rooms and have staff wear all recommended PPE regardless of 

symptoms on the affected unit.   

Centers for Disease Control and Prevention, Key Strategies to Prepare for 

COVID-19 in Long-term Care Facilities, Exh. 12. 

 In addition, hand washing with soap and water, covering of coughs 

and sneezes, daily cleaning and disinfecting of frequently touched 

surfaces, and monitoring of health status must be maintained.  Centers for 

Disease Control and Prevention, How to Protect Yourself and Others, Exh. 

11.  Manian Decl. ¶¶ 15, 17 (residents should have ‘ready access to proper 

hand hygiene” and facilities “should enforce a schedule for regular cleaning 

and disinfection of shared equipment, and high-touch surfaces in rooms 

and common areas”). 

 The guidelines on Preparing for COVID-19 in Nursing Homes also 

require enforcing social distancing, cancelling group activities, and face 

masks for staff and face coverings for residents.  Centers for Disease 

Control and Prevention, Preparing for COVID-19 in Nursing Homes, Exh. 

13.  In addition, they call for: 

 1.   A plan for “testing residents and healthcare personnel” with the 

capacity to perform testing of “all residents and HCP [health care 
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personnel, i.e. staff],” as well as a “procedure for addressing residents or 

HCP who decline or are unable to be tested [i.e., isolation and quarantine].    

 2. Hand hygiene supplies in every resident room; tissues and 

trash cans in common areas and patient rooms; and environmental 

cleaning and disinfection of frequently touched surfaces in resident rooms 

and common areas. 

The CDC provided detailed guidance on testing in nursing homes, 

including: screening staff for fever and COVID-19 symptoms at the start of 

their shift and testing any who screen positive;  screen and test any 

resident who exhibits fever or symptoms consistent with COVID-19;  test all 

residents if there is a new confirmed case of COVID-19, including during 

reopening when there is a suspected or confirmed case in any resident or a 

confirmed case in any HCP; and, test all residents and staff weekly until the 

testing identifies no new cases of COVID-19 among residents or staff over 

at least 14 days.   

Centers for Disease Control and Prevention, Testing Guidance for 

Nursing Homes, available at https://www.cdc.gov/coronavirus/2019-

ncov/hcp/nursing-homes-testing.html (attached to this Memorandum as 

Exhibit 15). 
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 C. Applying the CDC Guidelines to CVH and WFH 

1. Testing 

SARS-CoV-2 can be transmitted by people without symptoms.  

Manian Decl. ¶ 6.  Staff or patients may have the virus for days with no 

symptoms, yet be infectious.  Id. This unique property of SARS-CoV-2 

makes it easy for the virus to spread through a population.  Id. On average, 

two to three people become infected from each individual infected with 

SARS-CoV-2 and sometimes many more, resulting in persons described as 

“super-spreaders.”  Id.  Since the virus may be spread by infected persons 

who are asymptomatic, the only way to know whether there is virus in CVH 

and WFH is to test.  Manian Decl. ¶ 17.   

 According to Dr. Manian, professional standards require that CVH 

and WFH perform baseline testing of all residents and staff, and test at 

least once a week all previously negative residents and staff until the 

testing identifies no new cases of COVID-19 for at least 14 days since the 

most positive result.  Manian Decl. ¶ 16.1  Defendants have just begun 

weekly testing of staff, but only on a voluntary basis, and have no plan for 

regular testing of residents.    

                                                           
1  Dr. Manian explains, that when it comes to testing, the CDC Guidance for 
Nursing Homes is the appropriate professional standard.  Manian Aff. ¶ 11 
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 Despite the obvious importance of testing in controlling the spread of 

the virus, as of late May only some 600 of 1,000 staff at CVH and WFH had 

been tested.  See DMHAS News Releases for May 26 and May 29, 2020, 

available at https://portal.ct.gov/DMHAS-COVID-19.  Patient testing was 

very limited until May 13.  Litsky Aff. ¶ 36.  And as testing has become 

more available in the past two weeks, the number of confirmed infections 

has continued to increase, demonstrating that the failure to take 

comprehensive protections a month ago has contributed to several 

patients’ deaths and an increase in the number of staff and patients 

becoming infected.  See, DMHAS periodic reports at 

https://portal.ct.gov/DMHAS-COVID-19. 

Defendants’ practices are contrary to accepted professional norms for 

fighting COVID-19.  See Manian Decl. ¶ 16. 

 2.  Personal Protective Equipment 

 According to Plaintiffs’ expert Dr. Farrin Manian, staff in CVH and 

WFH “should have access to PPE” and “should always wear a face mask 

while they are in the healthcare facility.” Manian Decl. ¶ 14.  Residents 

“should be encouraged to routinely wear a cloth face covering” as 

appropriate and those with “significant exposure to COVID-19 or suspected 

Case 3:20-cv-00594-JCH   Document 25   Filed 06/08/20   Page 14 of 40



15 
 

of having COVID-19 should wear a face mask when outside their rooms.” 

Id. at 15. 

Defendants delayed implementing such guidelines and have not 

ensured that they are practiced consistently or that residents are 

encouraged to wear masks.  Ardizzone Aff. ¶¶ 18, 32; Litsky Aff. ¶ 33.  

DMHAS mandated the use of masks by staff at CVH and WFH on April 10, 

2020, stating that “there is growing evidence of transmission risk from 

infected persons without symptoms or before the onset of recognized 

symptoms.”  DMHAS Protocol for Quarantine and Isolation, “PPE Use:  

General Guidelines for Use of Face Masks,” May 17, 2020, available at 

https://portal.ct.gov/DMHAS-COVID-19.  Until April 23, 2020, masks were 

not even offered to patients in either hospital, and to this day they are not 

required as a matter of practice.  Affidavit of Carson Mueller ¶ 34 (May 18, 

2020) (“Mueller Aff.”); Affidavit of Gail Litsky ¶ 14 (May 18, 2020) (“Litsky 

Aff.”); Affidavit of Vincent Ardizzone ¶ 17 (May 18, 2020) (“Ardizzone Aff.”).  

When patients asked for masks, they were refused.  Litsky Aff. ¶ 14.   

After April 23, masks were finally made available for patients to wear 

on a voluntary basis, without regard to the impact on all patients from a 

failure of some to wear them.  On one unit at WFH, Dutcher North 2, staff 

offered no encouragement to use the masks, nor did they provide any 
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education about the importance of wearing them in light of the COVID-19 

crisis. Litsky Aff. ¶¶ 17, 36.  Use of masks by both staff and patients 

remains intermittent and unenforced, resulting in ongoing but avoidable risk 

of infection to both.  Ardizzone Aff. ¶¶ 18, 32; Litsky Aff. ¶ 33. 

 3. Hygiene and Decontamination 

 Dr. Manian states that all residents “should have ready access to 

proper hand hygiene within the facility.”  Manian Decl. ¶ 15.  In addition, 

facilities should enforce a schedule for regular cleaning and disinfection of 

shared equipment and high-touch surfaces in rooms and common areas 

(including shower knobs, curtains, and bathroom surfaces) with an EPA-

registered, hospital-grade disinfectant.  Id. at ¶ 17.  “Ready access to 

proper hand hygiene” requires providing hand sanitizer to patients, with 

supervision if needed, and that all patients be taught about infection control 

strategies.  Canavan/Jones ¶ 14.  

Patient testimony indicates that proper hygiene and decontamination 

practices are not being consistently followed.  Even after patients began to 

test positive, maintenance staff on did not thoroughly clean Dutcher South 

3, where 15 men live there.  Mueller Aff. ¶ 39.  All of the men on that unit 

use the same bathroom, with several men using the two showers, sinks, 

urinals, and toilets at the same time.  Id.at ¶12.  On another unit, Dutcher 
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North 3, 22 men share a shower room and restroom, Ardizzone Aff. ¶ 15, 

making it impossible to clean the fixtures and surfaces between each use 

by individual patients.   

 On Dutcher North 3 and Dutcher South 3, maintenance staff do not 

work on the weekend, so soap dispensers in the bathroom are not replaced 

when they become empty.  Ardizzone Aff. ¶ 16; Mueller Aff. ¶ 39.  On 

Dutcher South 3, a patient asked that a stethoscope and pulse oximeter be 

sanitized before they were used to take his vitals. His request was viewed 

by staff as “oppositional.”  Mueller Aff. ¶ 38.  When patients asked for hand 

sanitizer, the request was denied because the administration considered 

the risk that patients would ingest the alcohol-based product more serious 

than the risk of infection or death.   Ardizzone Aff. ¶16; See Mueller Aff. ¶ 

47.   

 4.  Social Distancing 

 Although it is a critical strategy for reducing the spread of COVID-19 

in CVH and WFH, Manian Decl. ¶ 12, social distancing is not part of the 

protocol at WFH or CVH in any meaningful way.  Defendants do not appear 

to dispute that social distancing, as described by Dr. Manian, is not being 

practiced at WFH or CVH.   
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 Patient testimony provides examples: using an elevator in which up to 

10 people crowd in, walking in a group down a narrow stairwell, patients 

from several units eating together in a dining room with staff.  Mueller Aff. ¶ 

¶ 13, 14.  When the patients on the Dutcher North 2 unit were quarantined 

after one of the unit residents tested positive, they were directed to eat on 

the unit under circumstances in which social distancing could not be 

observed.  Litsky Aff. ¶ 26   

 On March 15, 2020, Governor Lamont issued an order restricting 

visits to DMHAS facilities, including CVH and WFH.  See Exec. Order 7C, 

His Excellency Ned Lamont, State of Connecticut (March 15, 2020), 

available at https://portal.ct.gov/Coronavirus/Pages/Emergency-Orders-

issued-by-the-Governor-and-State-Agencies.  Yet even as efforts were 

made to reduce visitors, hospital staff were working double shifts on 

different units, including a quarantined unit, see Litsky Aff. ¶ 27), increasing 

the number of individuals going onto units and interacting with patients.  

 While it may be more challenging to achieve social distancing in 

congregate facilities compared to the community, it is necessary to protect 

the Plaintiffs and should be implemented to the maximum extent possible.  

Manian Decl. ¶ 12.  To effectuate social distancing, CVH and WFH should 

develop a plan to move all patients into single-bed sleeping rooms or into 
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rooms with sufficient space to allow sleeping in beds that are at least six 

feet apart.  Canavan/Jones Decl. ¶ 14.  In addition, patients should be 

taught social distancing and other infection control strategies.  Id. at ¶ 13.  

Meals should be delivered so that all patients could eat in a socially 

distanced manner.  Id at ¶ 10.  The number of people using elevators at 

one time be limited and/or an alternative such as a stairway be permitted. 

Id at ¶ 11.   

CVH and WFH have failed to implement social distancing on units.  

No education is provided to patients about the importance of social 

distancing.  No accommodations in living areas or adjustments in eating 

routines are undertaken to promote social distancing.  Despite the obvious 

transmission threat the virus poses, almost all patients on every unit in 

CVH and WFH live in close contact with 15-20 other patients and 5-10 

staff.  Amended Compl. ¶ 43.  Mueller Aff. ¶ 7.  They share bathroom 

facilities and use those facilities simultaneously.  Id. Ardizzone Aff. ¶ 15. 

They eat together, either on the units or in a communal dining room.  Id.  

See Ardizzone Aff. ¶¶ 19.20; Mueller Aff. ¶¶ 10,11.  Patients sleep in the 

same room with other patients, and their beds are closer than the required 

social distance of six feet.  Mueller Aff. ¶ 21.  
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 “Facilities should reduce their census as soon as possible to enable 

social distancing of residents as needed.”  Manian Decl. at ¶ 14.  This is an 

essential strategy both to allow social distancing and to reduce the risk of 

infection and death.  Census reduction can be done in two basic ways: 

stopping new admissions and increasing discharges.  Manian Decl. ¶¶ 14 

and 20.   

 The U.S. Substance Abuse and Mental Health Services 

Administration (SAMHSA) has said that, during the pandemic, inpatient 

psychiatric care should be used only when absolutely necessary to protect 

the life or safety of the individual.  In all other circumstances, outpatient 

arrangements should be utilized. SAMHSA, Considerations for the Care 

and Treatment of Mental and Substance Use Disorders in the COVID-19 

Epidemic (revised May 7, 2020), https://www.samhsa.gov/sites/default/ 

files/considerations-care-treatment-mental-substance-use-disorders-

covid19.pdf (attached to this Memorandum as Exhibit 18).  Similarly, CDC 

Guidelines instruct nursing facilities to “[c]onsider temporarily halting 

admissions to the facility, at least until the extent of the transmission can be 

clarified and interventions can be implemented.”  Centers for Disease 

Control and Prevention, Responding to Coronavirus (COVID-19) in Nursing 

Homes, at 3, available at  https://www.cdc.gov/coronavirus/2019-
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ncov/hcp/nursing-homes-responding.html (attached to this Memorandum 

as Exhibit 14).      

 Dr. Canavan and Elizabeth Jones concur that distancing is essential 

and that it can and should be accomplished by limiting admissions and 

accelerating discharges.  They state that admissions should be limited by 

stopping most civil admissions, discouraging forensic admissions (including 

individuals admitted for competency restoration or after being found not 

guilty by reason of insanity) and working closely with the Superior Court to 

ensure diversion to other settings “while taking into account the current 

situation and balancing risk.”  Canavan/Jones Decl. ¶¶ 15-16.  They opine 

that WFH should follow its own policies for maintaining patients on 

“temporary leaves” in the community during this emergency and return only 

patients who present the highest level of risk.  Further, DMHAS should 

make use of other hospitals, crisis services, transitional housing and respite 

services to prevent readmissions of individuals under civil commitment.  Id. 

¶¶ 18-19. 

Since admissions have already been reduced, through the actions of 

courts, the most important strategy for implementing social distancing is 

accelerating discharges.  To accelerate discharges in light of the current 

crisis, “DMHAS should develop a plan to promptly assess all residents for 
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discharge, identify those who can be discharged, determine what supports 

would be needed, and implement strategies to effectuate these plans.”  It 

should “apply a different standard than it would in ordinary times,” focusing 

on whether the person has a place to live, has access to food and needed 

medication, and can take appropriate COVID precautions with available 

assistance in the community without being a danger to self or others. Id. ¶ 

22.  Evaluations “should identify potential community-based supports and 

wherever possible, recommend discharge.”  Id. ¶ 24.  Individuals who may 

have family and friends who might be able to take them in should be 

identified and appropriate supports offered, and any available capacity in 

community programs (including temporary housing) should be considered.  

Id. ¶ 25.  To expedite discharge planning, community providers should be 

included as part of the assessment process and assist in discharge 

planning.”  Id.   

Despite the urgency of taking these actions, Defendants have failed 

to take even preliminary steps to identify patients who can safely return to 

the community, or to granting temporary leave or conditional discharges to 

those patients for whom such actions would be appropriate.  Instead, 

patients at CVH and WFH continue to be unnecessarily and unsafely 

confined in small spaces, contrary to professional standards.    
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 Beginning in March, temporary leaves have been canceled. Two 

patients who were already in the community on temporary leaves were 

brought back to WFH, making the hospital more crowded and increasing 

the risks to those two patients.  Mueller Aff. ¶27. 

  CVH and WFH continue to admit new patients.  While Superior Court 

and Probate Courts have operated in a limited manner after onset of the 

pandemic, commitments continue.  If no effort is made to increase 

discharges and temporary leaves for appropriate individuals, the population 

of the units will continue to grow, making it increasingly difficult to prevent 

the spread of contagion.  Defendants’ ongoing failure “to reduce the 

number of people hospitalized as safely and quickly as possible given the 

risks of COVID-19 is inconsistent with the exercise of reasonable 

professional judgment.”  Canavan/Jones Decl. ¶ 25. 

   III.    LEGAL STANDARD 

 To obtain a preliminary injunction that results, as here, in the 

alteration of the status quo, the moving party must show: “(1) irreparable 

harm and (2) either (a) likelihood of success on the merits or (b) sufficiently 

serious questions going to the merits to make them fair ground for litigation 

plus a balance of hardships, tipping decidedly in favor of the moving party.”  

Oneida Nation of New York v. Cuomo, 645 F.3d 154, 164 (2d Cir. 2011) 
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(quoting Monserrate v. N.Y. State Senate, 599 F.3d 148, 154 (2d Cir. 

2010)).  In addition, the moving party must show that the preliminary 

injunction is in the public interest.  Id. (citing Winter v. Natural Res. Def. 

Council, Inc., 555 U.S. 7, 19-20 (2008)).    

IV.  ARGUMENT 

 A. Irreparable Harm 

 In the Second Circuit, a “showing of irreparable harm is the single 

most important prerequisite in the issuance of a preliminary injunction.”  

Faiveley Transp. Malmo AB v. Wabtec Corp., 559 F.3d 110, 118 (2d Cir. 

2009); Basank v. Decker, 2020 WL 1481503 at *2 (S.D.N.Y. March 26, 

2020).   The irreparable harm alleged must not be remote or speculative 

but must instead be actual and imminent.  Grand River Enter, Six Nations, 

Ltd. v. Pryor, 481 F.3d 60, 66 (2d Cir. 2007).   

 There can be no dispute that Plaintiffs face actual, imminent, and 

ongoing irreparable harm as a result of Defendants’ failure to take 

necessary actions to protect Plaintiffs from COVID-19.  Plaintiffs’ risk of 

being infected by and transmitting the virus is greatly increased by living in 

the congregate and confined setting of a psychiatric hospital.  Manian Decl. 

at ¶4.  CVH and WFH “provide the elements for a ‘perfect Covid-19 storm,’ 

with its attendant complications and mortality.”  Id.  At least five patients 
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have died, dozens more have been infected, and as expert testimony 

demonstrates, Plaintiffs are at “imminent risk to their health, safety and 

lives.”  Henrietta D. v. Giuliani, 119 F.Supp.2d 181, 214 (E.D.N.Y 2000); 

Barbecho v. Decker, 2020 WL 1876328 at *6 (S.D.N.Y. April 15, 2020).  “A 

substantial risk of serious illness or death has been found to constitute 

irreparable harm.”  Martinez-Brooks v. Easter, 2020 WL 2405350 (D. Conn. 

May 12, 2020) at 57, citing Innovative Health Systems, Inc. v. City of White 

Plains, 117 F.3d 37, 43-44 (2d Cir. 1997).     

 Accordingly, Plaintiffs have met their burden of demonstrating 

irreparable harm.   

B. Success on the Merits  

 Defendants have violated Plaintiffs’ rights under the Fourteenth 

Amendment in their failure to adequately protect Plaintiffs from the risks 

associated with COVID-19.  As explained in more detail below, Defendants’ 

ongoing failure to provide Plaintiffs with reasonably safe conditions 

constitutes a substantial departure from accepted professional judgment in 

violation of the Fourteenth Amendment.   

1. Defendants Are Violating Plaintiffs’ Fourteenth 
Amendment Guarantees to Reasonably Safe Conditions 
of Confinement. 
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The Due Process Clause of the Fourteenth Amendment protects the 

right of Plaintiffs, as persons in a state psychiatric hospital, to be held in 

safe conditions, free from unreasonable risks of harm.  Youngberg v. 

Romeo, 457 U.S. 307 (1982).  “If it is cruel and unusual punishment to hold 

convicted criminals in unsafe conditions, it must be unconstitutional to 

confine … [those] who may not be punished at all – in unsafe conditions.”  

Id. at 315-316. See also Ingraham v. Wright, 430 U.S. 651, 673 (1977) 

(safety is a “historic liberty interest”). 

 The Second Circuit has recognized that Youngberg’s right to safe 

conditions extends to both voluntary and involuntary residents of state 

mental health facilities.  Society for Good Will to Retarded Children v. 

Cuomo, 737 F.2d 1239, 1246 (2d Cir. 1984).  Voluntary residents, the 

Second Circuit declared, “are entitled to rights of personal freedom at least 

as great as those of prison inmates.”  Id.  “. . . [Once] it chose to house 

those voluntary residents, thus making them dependent on the state, it was 

required to do so in a manner that would not deprive them of constitutional 

rights.”  Id., citing Youngberg, 457 U.S. at 317; Perry v. Sindermann, 408 

U.S. 593, 597 (1972); see also, Helling v. McKinney, 509 U.S. 25, 33 

(1993) (even the criminally convicted may not be subjected to “a condition 
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of confinement that is . . . very likely to cause serious illness and needless 

suffering.”).  

 The standard for determining whether Defendants have violated 

Plaintiffs’ rights under Youngberg is whether Defendants’ decisions 

constitute “such a substantial departure from accepted professional 

judgment, practice, or standards as to demonstrate that the person 

responsible actually did not base the decision on such a judgment.” 

Youngberg, 457 U.S. at 323.  Such a departure is demonstrated when the 

care provided residents is substantially below the standard of care.   

Messier v. Southbury Training School, 562 F. Supp. 2d 294, 301 (D. Conn 

2008).   Deference is not owed to decisions made by individuals who are 

not qualified professionals.  Id. at 300.  If CVH and WFH did not have a 

board-certified infectious disease physician on staff or consulting to make 

determinations about mitigation strategies, the Court need not give 

deference to an unqualified administrator or physician.  Id. As discussed 

below and shown in the affidavits submitted by Plaintiffs and their experts, 

Defendants have violated this standard in several key ways.  

a. The CDC’s COVID-19 Guidance Constitute 
Professional Standards that Must Be Met in 
Psychiatric Hospitals. 
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 The CDC standards constitute the professional standards that apply 

to combatting COVID-19 in psychiatric hospitals like CVH and WFH.  

Manian Decl. ¶ 11.  Infectious disease specialists and healthcare 

epidemiologists routinely look to the CDC for guidance.  Id.  ¶ 10.  

Following the CDC’s guidelines is crucial during the current pandemic. With 

a virus that has never been seen before, “reliance on the wisdom and 

knowledge in the experts of the field of virology, epidemiology, and disease 

transmission is essential to minimizing the spread of SARS-CoV-2 in high 

risk settings.”  Id.  The CDC guidelines are “essential to the professional 

practice of healthcare epidemiology and infection control and prevention” at 

CVH and WFH.  Id.  Departure from the CDC guidelines at these facilities 

“places patients and staff—and potentially the community at large—at risk 

of a preventable disease and death.”  Id.   

In rendering his opinions, Dr. Manian relied primarily on CDC 

guidelines. He also took into account other prominent national guidelines, 

including those of the American Health Care Association, the National 

Center for Assisted Living, and the Substance Abuse and Mental Health 

Services Administration, as well as his own experience as an infection 

control officer and healthcare epidemiologist for nearly 30 years.  Id. ¶ 11. 

b. Defendants Have Substantially Departed from 
Professional Standards. 
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 Social Distancing.  Social distancing is a key strategy for infection 

control.  “Patients should maintain at least six feet distance from each other 

and staff.  This practice should apply to all aspects of life within the state 

psychiatric facilities, including interaction with other residents, dining, and 

distance between sleeping quarters.”  Manian Decl. ¶ 13.   

 Defendants have not implemented social distancing, as described by 

Dr. Manian, at CVH and WFH.  Their alternative practice, which they call 

“unit segregation,” is not an acceptable alternative without social distancing 

and census reduction.  Manian Decl. ¶ 23 (“Separating activities to occur 

only within each unit, allowing for COVID-19 and non-COVID-19 units, is 

not an adequate means of infection control.  It is a substantial departure 

from the basic science of infection control and prevention to not require. . 

.social distancing in places such as bedrooms, dining rooms, group therapy 

and day hall. . .”) 

 All three of Plaintiffs’ experts concur that, if social distancing cannot 

be consistently and successfully implemented at CVH and WFH, census 

reduction, including discharges, is imperative and must be pursued.  Social 

distancing could be accomplished if there were fewer people on each unit.  

Manian Decl. ¶ 14, Canavan/Jones Decl. ¶ 15-25. 
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 Census Reduction.  According to Dr. Manian, Dr. Canavan, and 

Elizabeth Jones, it is imperative, for the safety and health of Plaintiffs, that 

Defendants aggressively pursue census reduction.  Fortunately, 

admissions to CVH and WFH are being limited by the courts. To reduce 

census from present levels, discharging patients who could be safely 

served in the community is required.  As Dr. Canavan and Elizabeth Jones 

stress, the review should apply a different standard than in ordinary times, 

focusing on basic questions such as whether the person has a place to live, 

has access to food and needed medication, and can take appropriate 

COVID precautions with available assistance and live in the community 

without being a danger to self or others.  Canavan/Jones Decl. ¶ 22.  

 There is no indication that Defendants have identified social 

distancing or census reduction as necessary to mitigate patient infection 

and death.  Nor do they appear to have considered that some patients at 

CVH and WFH are elderly or have health conditions that put them at high 

risk.  Manian Decl. ¶ 8.  Plaintiff Vincent Ardizzone has Stage IV prostate 

cancer and is currently undergoing radiation therapy.  Ardizzone Aff. ¶ 9.  

Plaintiff Gail Litsky has asthma, high blood pressure, high cholesterol, pre-

diabetes, and is overweight.  Litsky Aff. ¶ 8.  Plaintiff Barbara Flood is 64 

years old and receives weekly dialysis for kidney failure.  Gudis Aff.  ¶ 14.    
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 According to Plaintiffs’ experts, “there are individuals who could be 

discharged without posing significant safety risks.” Canavan/Jones Decl. ¶ 

18.  One possible candidate is WFH resident Francis Clarke is a 72-year-

old honorably discharged veteran who was arrested for driving under the 

influence and on a suspended license.  He was found not competent to 

stand trial and sent to WFH in November 2019 for restoration to 

competency on minor charges.  He has never been committed or treated 

for a mental illness until now.  As far as Plaintiffs are aware, Defendants 

are not taking steps to secure his discharge.   

 Despite actual knowledge that these and other CVH and WFH 

residents face significant risk from the COVID-19 virus, Defendants have 

failed to undertake a program of census reduction, including especially by 

accelerating discharges. 

Testing.  Defendants’ failure to have a plan for testing of residents 

and to conduct repeat testing of residents following a confirmed case of 

COVID-19 is a substantial departure from professional standards.  As Dr. 

Manian and the CDC guidelines make clear, professional standards require 

a plan for testing all residents and staff and the capacity to perform such 

testing. While Defendants have finally begun testing all staff on a weekly 

basis, they lack an acceptable plan for testing residents.  Professional 
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standards require that Defendants perform baseline testing of all residents 

and staff, and also test at least once a week all previously 

negative residents and staff until the testing identifies no new cases of 

COVID-19 for at least 14 days after the most recent positive result.  Manian 

Decl. ¶ 16; Testing Guidance for Nursing Homes, Exh. 15.   

Such testing of residents is critical to prevent transmission of the 

virus.  Staff or patients may be infectious for days while exhibiting no 

symptoms, allowing the virus to spread rapidly through these 

facilities.  Id. ¶ 6.  Defendants have not conducted weekly testing of 

residents following confirmed cases at CVH and WFH.  Even today, 

although some patients are in quarantine in CVH, residents are not being 

tested weekly. This is a substantial departure from professional judgment 

that puts residents at grave risk of harm.  

PPE.   Defendants’ failure to ensure that staff consistently wear face 

masks and to encourage residents to wear face masks constitutes a 

substantial departure from professional judgment.  Staff in CVH and WFH 

“should always wear a face mask while they are in the healthcare facility.” 

Manian Decl. ¶ 14.  Residents “should be encouraged to routinely wear a 

cloth face covering” as appropriate and those with “significant exposure to 

COVID-19 or suspected of having COVID-19 should wear a face mask 
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when outside their rooms.” Id. at 15.  Defendants initially delayed in 

implementing these guidelines, and did not even offer masks to patients in 

either hospital until April 23, 2020.  Mueller ¶ 34.  When patients asked for 

masks, they were refused.  Litsky Aff. ¶ 14.   

While staff are now required to wear masks and patients are now 

offered one mask per week, Defendants still do not ensure that PPE 

guidelines are practiced consistently or that residents are encouraged to 

wear masks.  Ardizzone Aff. ¶¶ 18, 32; Litsky Aff. ¶ 17, 32, 33, 36.  

Moreover, staff continues to work on multiple units, as need dictates.    

Litsky Aff. ¶ 23. Use of masks by both staff and patients remains 

intermittent and unenforced, resulting in ongoing but avoidable risk of 

infection to both.  Ardizzone Aff. ¶¶ 18, 32; Litsky Aff. ¶ 33.  This failure to 

follow professional standards violates plaintiffs’ Fourteenth Amendment 

rights. 

Hygiene and Decontamination.  Defendants’ failure to ensure that 

CVH and WFH are appropriately decontaminated and that patients have 

access to proper hand hygiene during the pandemic is a substantial 

departure from professional standards.     

Professional standards require that all residents “should have ready 

access to proper hand hygiene within the facility,” and that facilities should 
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enforce a schedule for regular cleaning and disinfection of shared 

equipment and high-touch surfaces in rooms and common areas (including 

shower knobs, curtains, and bathroom surfaces) with an EPA-registered, 

hospital-grade disinfectant.  Manian Decl. at ¶¶ 15, 17.  “Ready access to 

proper hand hygiene” requires providing hand sanitizer to patients, with 

supervision if needed, and that all patients be taught about infection control 

strategies.  Canavan/Jones Decl. ¶ 14.   

Yet Defendants have failed to ensure that hygiene and 

decontamination standards are consistently followed.  Even after patients 

began to test positive, maintenance staff did not thoroughly clean Dutcher 

South 3, where 15 men live and share a bathroom, with several men using 

the two showers, sinks, urinals, and toilets at the same time.  Mueller Aff. 

¶¶ 12, 39.  On another unit, Dutcher North 3, 22 men share a shower room 

and restroom, Ardizzone Aff. ¶ 15, making it impossible to clean the fixtures 

and surfaces between each use by individual patients. On each of those 

units, soap dispensers sometimes go empty on the weekends, because 

maintenance staff do not work on weekends. Ardizzone Aff. ¶ 16; Mueller 

Aff. ¶ 39.  On Dutcher South 3, a patient’s request that a stethoscope and 

pulse oximeter be sanitized before they were used to take his vitals was 

considered “oppositional” and denied.  Mueller Aff. ¶ 38.  Patients’ requests 
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for hand sanitizer have been denied because the administration considered 

the risk of patients ingesting the alcohol-based product more serious than 

the risk of infection or death.   Ardizzone Aff. ¶16; See Mueller Aff. ¶ 

47.  These failures to ensure basic hygiene and decontamination practices 

constitute a substantial departure from professional standards in violation 

of Plaintiffs’ Fourteenth Amendment rights. 

2. The Defendants Are Violating the Fourteenth Amendment 
Right to Safe Conditions for Pre-Trial Detainees. 

 
If, as to some Plaintiffs, Defendants’ actions are governed by 

Fourteenth Amendment standards for the treatment of pre-trial detainees 

rather than state hospital patients, Defendants have violated these 

standards as well.  The Fourteenth Amendment right of pre-trial detainees 

to safe conditions is violated when they are subjected to conditions that 

create an unreasonable risk of serious harm, including to physical health, 

Darnell v. Pineiro, 849 F.3d 17, 30 (2d Cir. 2017), amounting a reckless 

disregard for safety, id. at 32.  There is no requirement of subjective intent:  

“. . .[T]o establish a claim for deliberate indifference to conditions of 

confinement under the Due Process Clause of the Fourteenth Amendment, 

the pretrial detainee must prove that the defendant-official acted 

intentionally to impose the alleged condition, or recklessly failed to act with 

reasonable care to mitigate the risk that the condition posed to the pretrial 

Case 3:20-cv-00594-JCH   Document 25   Filed 06/08/20   Page 35 of 40



36 
 

detainee even though the defendant-official knew, or should have known, 

that the condition posed an excessive risk to health or safety. In other 

words, “deliberate indifference” should be defined objectively.”  Darnell, 849 

F.3d at 35. 

The same actions and inactions that violate the Youngberg rights of 

patients at CVH and WFH constitute violations of the right to safe 

conditions held by pre-trial detainees.  As described above, Defendants 

have failed to adequately protect Plaintiffs from the risks of COVID-19.   

Recent court decisions confirm the above analysis.  For example, in 

Basank v. Decker, 2020 WL 1481503 (S.D.N.Y. March 26, 2020), the court 

granted a temporary restraining order for the immediate release of 

immigration detainees in the Hudson, Bergen, and Essex County 

Correctional Facilities due to the health risks in these facilities.  The court 

noted that the detainees were likely to succeed on the merits because the 

facilities were exhibiting deliberate indifference by failing to follow 

professional standards for protecting the detainees. Id. at *2.  

C. The Balance of Equities Tips Decidedly in Favor of 
Plaintiffs,  and an Injunction Will Serve the Public Interest.  

 
 “Where the Government is the opposing party,” the final two factors in 

the analysis—“the balance of the equities and the public interest—merge.” 

Martinez-Brooks v. Easter, 2020 WL 2405350 at *27 (D. Conn. May 12, 
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2020), quoting Coronel v. Decker, 2020 WL 1487274, at *7 (S.D.N.Y. Mar. 

27, 2020). 

 Given the evidence that Plaintiffs, psychiatric patients in state 

hospitals, are at serious risk including of death, there can be no reasonable 

dispute that the balance of the equities favors them and that an injunction is 

in the public interest. “[I]t is always in the public interest to prevent the 

violation of a party’s constitutional rights.” G & V Lounge, Inc. v. Michigan 

Liquor Control Com’n, 23 F.3d 1071, 1079 (6th Cir. 1994).  See also 

Coronel, 2020 WL 1487274, at *7 (“the public interest is best served by 

ensuring the constitutional rights of persons within the United States are 

upheld,” quoting Sajous v. Decker, 2018 WL 2357266, at *13 (S.D.N.Y. 

2018)); Barbecho v. Decker, 2020 WL 1876328, at *7 (S.D.N.Y. Apr. 15, 

2020); Doe v. University of Connecticut, 2020 WL 406356, at *6 (D. Conn. 

Jan. 23, 2020).  “Moreover, the … interest in avoiding serious illness or 

death must weigh heavily on the scales.” Martinez-Brooks, 2020 WL 

2405350 at *28.  

    In addition, granting Plaintiffs’ motion will serve the larger public 

interest of reducing the risk of transmission of the COVID-19 virus from the 

hospitals to the community.   Fewer COVID-19 cases – even less of a risk 

of such cases – at CVH and WFH will benefit staff who enter and leave the 
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facilities on a daily basis, reducing the risk to the community at large.   

Accordingly, it is clear that Plaintiffs meet the final two factors for granting a 

preliminary injunction.     

   V.   CONCLUSION 

          For the reasons above, this Court should grant a preliminary 

injunction.  

          The preliminary injunction should be granted on a class basis.  The 

Court should certify a class in order to ensure that all patients at CVH and 

WFH enjoy the benefits of relief granted in a preliminary injunction.  The 

class seeking a preliminary injunction -- all patients at CVH and WFH – 

meets the requirements for certification under Rule 23 of the Federal Rules 

of Civil Procedure.   The class is so numerous, about 438 in all, that joinder 

of all members is impracticable.  There are questions of law or fact 

common to the class, including what the Fourteenth Amendment demands 

of Defendants and whether Defendants’ conduct is a substantial departure 

from professional standards.  The claims of the named plaintiffs are typical 

of the claims of the class as a whole.  The named plaintiffs are represented 

by competent counsel and will fairly and adequately protect the interests of 

the class.  Defendants have acted or refused to act on grounds that apply 
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generally to the class, so that final injunctive relief is appropriate respecting 

the class as a whole.   

          Plaintiffs respectfully request that the preliminary injunction direct 

Defendants to:  

          1.  Conform their testing protocols to CDC standards, 

          2.  Take steps to ensure that staff consistently wear masks and 

that Plaintiffs are encouraged and supported in wearing masks including 

through education, 

          3.  Improve hygiene and decontamination practices,  

          4.  Implement social distancing to the maximum extent possible 

including by reducing patient census, 

          5.  Undertake the clinical review described above in order to 

accelerate discharges, and  

          6.  Grant such other or different relief the Court deems appropriate.   

Respectfully submitted, 
The Plaintiffs 

     By: 
     s/Kirk W. Lowry 
     Kirk W. Lowry, ct#27850 
     Karyl Lee Hall, ct#19320 
     Virginia Teixeira, ct#29213 
     Connecticut Legal Rights Project 
     CVH – Beers Hall 2nd Floor 
     P.O. Box 351 – Silver Street 
     Middletown, CT 06457 
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     (860) 262-5017 
     Fax (860) 262-5035 
     klowry@clrp.org 
 

      s/Ira Burnim 
      Ira A. Burnim, pro hac vice 
      Jennifer Mathis, pro hac vice pending 

Judge David L. Bazelon Center for 
Mental Health Law 
1090 Vermont Avenue, NW 
Suite 220 
Washington, D.C. 20005 
(202) 467-5730 
Fax (202) 223-0409 
irab@bazelon.org 
jenniferm@bazelon.org 
 
s/Mark J. Murphy 
Mark J. Murphy, pro hac vice pending 
Center for Public Representation 
1825 K Street, NW 
Suite 600 
Washington, D.C. 20006 
(202) 670-1008 
Fax (413) 586-5711 
mmurphy@cpr-ma.org 

 
Certificate of Service 

 On June 8, 2020 a copy of the foregoing Memorandum in Support 
of Their Motion for Preliminary Injunction was filed electronically and 
served by mail on anyone unable to accept electronic filing. Notice of this 
filing will be sent by email to all parties by operation of the Court’s 
electronic filing system or by mail to anyone unable to accept electronic 
filing as indicated on the Notice of Electronic Filing.  Parties may access 
this filing through the Court’s CM/ECF System. 
 
      s/Kirk W. Lowry_________ 
      Kirk W. Lowry      
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