
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 

THOMAS WILKES, : 
BARBARA FLOOD, :  CIVIL NO. 3:20CV594-JCH 
VINCENT ARDIZZONE, : 
GAIL LITSKY, : 
CARSON MUELLER, : 
    On behalf of themselves and : 
    all other persons similarly : 
    situated, :  
       Plaintiffs : 
 : 
           v.                                                          : 
 : 
NED LAMONT, Governor : 
MIRIAM E. DELPHIN-RITTMAN, : 
Commissioner of DMHAS, : 
HAL SMITH, CEO of Whiting Forensic : 
  Hospital, : 
LAKISHA HYATT, CEO Connecticut : 
  Valley Hospital, :    
      Defendants : June 11, 2020 

 

MOTION TO DISMISS 

The defendants respectfully move the Court pursuant to F.R.Civ.P. 12(b)(1) and 12(b)(6)  

to dismiss plaintiffs’ claims in this matter. 

In support of this motion, the defendants submit that: i) plaintiffs’ claims for habeas corpus 

relief are barred by their failure to exhaust their state court remedies; ii) the Court should decline 

to entertain plaintiffs’ claims pursuant to the doctrine of primary jurisdiction; and iii) the Court 

should abstain from ruling on plaintiffs’ assessment and discharge claims. 

In further support of this motion the defendants respectfully submit the accompanying 

memorandum of law and supporting declarations and exhibits. 
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CERTIFICATION 
 

I hereby certify that on June 11, 2020, a copy of the foregoing was filed electronically and 

served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent by 

e-mail to all parties by operation of the Court’s electronic filing system or by mail to anyone unable 

to accept electronic filing as indicated on the Notice of Electronic Filing.  Parties may access this 

filing through the Court’s CM/ECF system.  

 

 
/s/ Ralph E. Urban  
Ralph E. Urban 
Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

 

THOMAS WILKES, : 
BARBARA FLOOD, :  CIVIL NO. 3:20CV594-JCH 
VINCENT ARDIZZONE, : 
GAIL LITSKY, : 
CARSON MUELLER, : 
 On behalf of themselves and : 
 all other persons similarly : 
 situated, :   
          Plaintiffs :   
 :  

v. :  
 : 

NED LAMONT, Governor : 
MIRIAM E. DELPHIN-RITTMAN, : 
 Commissioner of DMHAS, : 
HAL SMITH, CEO of Whiting Forensic : 
  Hospital, : 
LAKISHA HYATT, CEO Connecticut : 
  Valley Hospital, : 
 In their official capacities, :  
          Defendants : June 11, 2020 
   

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 
 

The defendants respectfully submit this memorandum and accompanying declarations 

and exhibits in support of their motion to dismiss, filed herewith. 

On April 30, 2020, plaintiffs, four patients at Whiting Forensic Hospital (“Whiting”) 

committed to the custody of the Department of Mental Health and Addiction Services 

(“DMHAS”) and under the auspices of State’s Psychiatric Security Review Board (“PSRB”) 

pursuant to Conn. Gen. Stat. §§ 54-56d and 17a-582, and two patients at Connecticut Valley 

Hospital (“CVH”) civilly committed to the custody of DMHAS pursuant to Conn. Gen. Stat. §§ 

17a- 495 et seq., alleged to be adequate representatives of a putative class of similarly situated 
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patients at Whiting and CVH, filed this action asserting various federal and state law claims and 

seeking certain immediate injunctive relief stemming from Whiting’s and CVH’s actions and 

responses to the ongoing novel Covid-19 pandemic. Thereafter, an amended complaint was filed 

on May 7, 2020, claiming violation of substantive due process, Title II of the Americans with 

Disabilities Act, 42 U.S.C. §§ 12131 et seq. (“ADA”), and Section 504 of the Rehabilitation Act 

of 1973, 29 U.S.C. § 504 (“§ 504”), invoking the Court’s habeas corpus powers, and again 

seeking various forms of immediate injunctive relief. The amended complaint dropped plaintiffs’ 

claim under the Connecticut Patients’ Bill of Rights, Conn. Gen. Stat. §§ 17a-540  et seq. 

(“CTPBR”).  

For the reasons set forth more fully below, this Court should dismiss plaintiffs’ habeas 

corpus claims for failure to exhaust State court remedies and dismiss the balance of plaintiffs’ 

claims under the doctrine of primary jurisdiction. Plaintiffs claims regarding assessment and 

discharge should further be dismissed because the Court should abstain from entertaining them. 

A federal action seeking habeas relief is subject to dismissal pursuant to F.R.Civ.Proc. 

12(b)(1) for failure to exhaust state remedies; Kane v. Comm’r., 2019 WL7037685 (D.Vt .) at *3; 

dismissal pursuant to the doctrine of primary jurisdiction may be raised via a motion pursuant to 

F.R.Civ.Proc. 12(b)(6). Tassy v. Brunswick Hosp. Center, Inc., 296 F.3d 65, 66-67 (2d Cir.2002). 

Abstention pursuant to Colorado River v. U.S.¸ 424 U.S. 800 (1976) is properly raised by a 

motion to dismiss pursuant to F.R.Civ.P. 12(b)(1). Pike Company, Inc. v. Universal Concrete 

Products, Inc., 284 F.Supp.3d 376, 384 (W.D.N.Y.2018) (Internal quotations and citations 

omitted). 
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I. Plaintiffs’ Claims for Habeas Corpus Relief Must be Dismissed for Failure to  
Exhaust State Remedies 
 

 Federal law, codified at 28 U.S.C. § 2254, requires the exhaustion of federal claims in 

State court before those claims can be addressed by the federal courts. In pertinent part, 28 

U.S.C. § 2254 provides that 

[a]n application for a writ of habeas corpus on behalf of a person in custody pursuant to 
the judgment of a State court shall not be granted unless it appears that-- 

(A) the applicant has exhausted the remedies available in the courts of the State; or 

(B)(i) there is an absence of available State corrective process; or 

                 (ii) circumstances exist that render such process ineffective to protect the rights of the     
            applicant. 

This statute codifies a rule of comity that predates the statute and applies not just to those held in 

state custody as the result of criminal convictions, but all those in custody as the result of State 

court orders. Baldwin v. Lewis, 442 F.2d 29, 33 (7th Cir.1971); Duncan v. Walker, 533 U.S. 167, 

176 (2001). This includes those confined at Whiting Forensic Hospital who have been committed 

to the custody of DMHAS under the auspices of the PSRB who have been found not guilty by 

reason of insanity. See Conn. Gen. Stat. §§ 54-56d; 17a-583; Narcisee v. Delphin-Rittman, 2017 

WL 396137 at *1 (D.Conn.) (Challenging one’s confinement at Whiting via habeas requires 

fully exhausting available State remedies); accord, Buthy v. Comm’r. of Office of Mental Health, 

818 F.2d 1046, 1049 (2d Cir.1987). This requirement to exhaust state court avenues of relief 

before a person can assert habeas claims in federal court has long been held to apply to the 

mentally ill and those deemed incompetent and thus committed by state court orders into state 

custody. Williams v. Dalton, 23 F.2d 646 (6th Cir. 1956); U.S. ex rel. Spinks v. Zeller, 188 
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F.Supp. 767 (N.D.W.Va.1960); Miller v. Director, Middletown State Hosp., 146 F. Supp. 6745 

(E.D.N.Y.1956) aff’d. 242 F.2d 527 (2d Cir.1959). 

The purpose and policy behind this now statutorily codified rule of law is grounded in the 

primary respect federal courts are duty bound to show to state judicial processes. Wade v. Mayo, 

334 U.S. 672, 680 (1948); Velez v. People of the State of New York, 941 F. Supp. 300, 309 

(E.D.N.Y.1996) The rule further protects the state courts’ role in the enforcement of federal 

rights and prevents judicial disruption of state judicial processes. Rose v. Lundy, 455 U.S. 509, 

518 (1982) The rule acknowledges, again under principles of comity, that state courts are co-

equals of the federal courts in the responsibility to adjudicate federal constitutional issues, giving 

state courts the opportunity to resolve such issues. Howard v. Sigler, 325 F.Supp 278, 283 

(D.Neb.1971) Thus the rule is not one of defining power but rather the appropriate exercise of 

power; if both the state and federal courts are open to persons in state custody, the state door to 

review should be opened first. Clark v. Nickeson, 321 F.Supp. 415, 419 (D.Conn.1971); in this 

sense, the rule is not strictly one of jurisdiction, but comity. Hopkinson v. Shillinger, 954 F.2d 

609, 610 (10th Cir. 1991) cert. den. 112 S.Ct. 959 (1992); Hammond  v. Lenfest, 398 F.2d 705, 

714 (2d Cir.1968); Snyder v. Kelly, 769 F.Supp. 108,110 (W.D.N.Y.1991) aff’d.  972 F.2d 1328 

(2d Cir.1992); U.S. ex rel. Lynch v. Sandahl, 793 F.Supp. 787,794 (N.D.Ill. 1992). 

While the rule is grounded in principles of federalism and comity, it also has the salutary 

effect of enhancing the state courts’ familiarity with federal constitutional issues, recognizing 

that state courts, no less than federal courts, are bound to safeguard the federal rights of those in 

custody. Jones v. Keane, 329 F.3d 290, 294 (2d Cir. 2003) cert den. 540 U.S. 1046 (2003). The 
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rule is an essential element of the federal scheme and it ensures that the states are afforded the 

opportunity to set their own constitutional houses in order before the power of the federal courts 

is invoked. Fielding v. LeFevre, 548 F.2d 1102,1106 (2dCir. 1977) Because the federal-state 

relationship is subjected to considerable stress whenever a federal court is asked to review such 

state court orders pertaining to custody, the rule is intended to ensure federal intrusions are 

confined to those instances where absolutely necessary. U.S. ex rel. Cleveland v. Cassches, 479 

F.2d 15, 19 (2d Cir. 1973); U.S. ex rel. Goodman v. Kehl, 456 F.2d 863, 869 (2d Cir.1972).         

The rule requires that all federal claims must be raised as federal claims in state court. 

Jones v. Annucci, 124 F.Supp.3d 103, 115 (N.D.N.Y. 2015); Finetti v. Harris, 609 F.2d 594, 597 

(2d Cir.1979), and even an obvious denial of federal rights does not itself excuse the failure to 

exhaust state remedies. Duckworth v. Serrano, 454 U.S. 1, 3 (1981). In addition, the federal 

courts have clearly established that this principle applies to claims of federal civil rights 

violations. Howard v. Koch, 575 F.Supp. 1299, 1302 (E.D.N.Y. 1982); Miller v. Rockefeller, 327 

F.Supp. 542, 548 (S.D.N.Y.1971) (42 U.S.C. §1983 cannot be used to circumvent rules of 

comity and § 2254’s requirement to exhaust state remedies in habeas claims); Phipps v. 

McGinnis, 327 F.Supp. 1, 2 (D.C.N.Y. 1970). This includes claimed violations of the federal due 

process clause and constitutional claims challenging conditions of confinement. Jiminez v. 

Walker, 458 F.3d 130 (2d Cir.2006) cert. den. 549 U.S. 1133 (2007); U.S. ex rel. Whiteside v. 

Slavin, 309 F.2d 322 (2d Cir. 1962), cert. den. 372 U.S. 966 (1963); Campbell v. State of 

Georgia, 459 F.2d 1039 (5th Cir. 1972) cert. den. 409 U.S. 984 (1973), rehearing den. 412 U.S. 
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933 (1973). See also, U.S. ex rel. Leeson v. Damon, 496 F.2d 718, 719 ( 2d Cir.1974) cert. den. 

419 U.S. 954 (1974); Lage v. Chapdelaine, 2010 WL 4688820 (D.Conn.) at *3. 

To be sure, there are limited exceptions to the rule as recognized by the courts, none of 

which are applicable here, including where there is the complete absence of a state court remedy, 

or the circumstances establish that state policies render any state processes to address the claims 

wholly ineffectual. Copeland v. Walker, 258 F.Supp. 2d 105, 141 (E.D.N.Y.2003). Thus, to 

excuse the duty to exhaust state remedies, the State remedy must be inadequate or unavailable. 

Preiser v. Rodriquez, 411 U.S. 475, 477 (1973); Young v . Ragen, 337 U.S. 235, 238 (1949); U.S. 

ex rel. Santiago v. Follette, 298 F.Supp. 973, 974 (D.C.N.Y. 1969). The ineffectiveness of the 

state remedy cannot be established if no attempt has been made to obtain relief in the state 

courts. Daegele v. Crouse, 429 F.2d 503, 505  (10th Cir. 1970) cert. den.  400 U.S. 1010 (1971). 

Moreover, anticipation of an adverse state court ruling does not establish the insufficiency of the 

state remedy for purpose of excusing the failure to exhaust the state court remedy. Graziano v. 

Lape, 358 F.Supp.2d 64, 67 (N.D.N.Y.2005), reconsideration den.  2005 WL 1176567. 

Here, the plaintiffs have not plead, nor could they, that they have exhausted their state 

court remedies. Moreover, the avenues of remedy in the state courts are fully open to them. As 

set forth in the accompanying declaration of Kathryn Stackpole (Exhibit 1 hereto), the State 

habeas courts and dockets have been operating since the onset of the pandemic in Connecticut with very 

minimal if any interruptions in service or availability to hear emergency motions and petitions related to 

conditions of confinement, and certainly were operating and available on April 30, 2020, the date this 

lawsuit was filed. See Fay v. Noia, 372 U.S. 391,398-99 (1963) (The issue is whether the state remedy is 

available as of the date of filing the federal action); accord, Dana v. Tracy, 360 F.2d 545, 548 (1st 
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Cir.1966) cert. den 385 U.S. 941 (1966).  In addition, the declaration establishes that none of the 

named plaintiffs herein have filed habeas petitions or actions in the Superior Court; indeed, this 

Court  may take judicial notice of that fact. Mangiafico v. Blumenthal, 471 F.3d 391, 398 (2d 

Cir.2006) (Docket sheets are public records of which a court may take judicial notice of); 

Gillums v. Semple, 2018 WL 3404145 at *5 (D.Conn.). 

This Court should decline to follow Judge Arterton’s  decision on the habeas exhaustion 

issue in McPherson et al. v. Lamont, et al., No. 3:20-cv-534(JBA). In McPherson, apparently 

based on the evidence available to the Court at that juncture, the Court concluded that there was 

“diminished capacity” in the State court system to handle habeas claims at least during those 

early days of the pandemic; the Court expressed concern that the State courts “may not be able to 

respond to a massive volume of emergency habeas petitions” that the Court anticipated would be 

filed. Id. at 13. Such a situation, the McPherson Court observed, could result in a “consequence 

of potentially catastrophic health outcomes.” Id. at 14. As reflected in Ms. Stackpole’s 

declaration, at the time this lawsuit was filed, the State court system was suffering no such 

“diminished capacity”; habeas petitions and motions related to conditions of confinement were 

getting prompt attention and being treated, as they should, as high priority matters within the 

State court system. Moreover, Ms. Stackpole’s declaration further establishes that there has been 

no “massive volume of emergency habeas petitions,” even though the State courts also 

anticipated there might be significantly increased volume. Notably, the McPherson  matter has 

been settled, and so a significant increase in Covid-19 related petitions filed on behalf of state 

prisoners is not likely to occur. Finally, as this Court heard at the last status conference, Whiting 
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and CVH patients have not suffered catastrophic health outcomes as compared to those outside 

the hospitals, and the evidence is likely to show the situation has even improved since then. 

Plaintiffs’ state court habeas remedies were available to them when they filed this 

lawsuit, and it cannot reasonably be disputed that they failed to avail themselves of such 

remedies. As such, plaintiffs’ habeas claims must be dismissed. 

II. The Court Should Decline to Entertain Plaintiffs’ Claims in Accord with the Doctrine of  
     Primary Jurisdiction 
 
            The longstanding doctrine of primary jurisdiction applies “where a claim is originally 

cognizable in the courts, but enforcement of the claim requires, or is materially aided by, the 

resolution of threshold issues, usually of a factual nature, which are placed within the special 

competence of …[an] administrative body.” Golden Hill Paugussett Tribe v. Weicker, 39 F.3d 

51, 58-59 (2d Cir.1994) (citing U.S. v. Western Pc. R.R., Co., 352 U.S. 59, 63-64 (1956)).  The 

doctrine “allows an agency to decide factual issues that require specialized, technical knowledge 

that are particularly within its area of expertise and have been legislatively committed to its 

judgment.” Read v. Corning, 351 F.Supp.3d 342, 350 (W.D.N.Y.2018) (citing Johnson v, Nyack 

Hosp., 964 F.2d 116, 122 (2d Cir.1992)). The doctrine is especially useful for dealing with 

“issues of fact not within the ordinary ken of judges and which required  administrative expertise 

should be resolved preliminarily by the agency in which Congress has vested authority over the 

subject matter ….”  Golden Hill, 39 F.3d at 60. The primary jurisdiction doctrine “recognizes 

that even though Congress had not empowered an agency to pass on the legal issues presented by 

a case raising issues of federal law, the agency’s expertise may, nevertheless prove helpful to the 
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court in resolving the factual issues.” U.S. v. 43.47 Acres of Land, 45 F.Supp. 2d 184, 192 

(D.Conn.1999) quoting Johnson, 964 F.2d at 122 (Emphases in original). As plaintiffs’ recent 

preliminary injunction filings amply demonstrate, here, myriad threshold factual issues 

predominant. 

             While the doctrine’s usefulness “decreases in proportion as legal issues predominate 

over factual [issues],” its application is particularly appropriate where “[t]he ultimate legal 

question heavily relies on the factual determination[s] which does not fall within the 

conventional competence of the courts.” U.S. v. 43.47 Acres, 45 F.Supp.2d at 192-93 (Internal 

quotations omitted). Thus, the doctrine “serves two interests: consistency and uniformity in the 

regulation of an area which Congress entrusted to a federal agency; and the resolution of 

technical questions of fact through the agency’s specialized expertise, prior to judicial 

consideration of the legal claims.” Golden Hill, 39 F.3d at 59 (citing Nader v. Allegheny Airlines, 

426 U.S. 290, 303-4 (1976)); Goya  Foods, Inc. v. Tropicana Products, Inc., 846 F.2d 848, 851 

(2d Cir.1988).  One “aim of the doctrine … is to ensure that courts and agencies with concurrent 

jurisdiction do not work at cross purposes.” Martin v. Shell Oil Co., 198 F.R.D. 580, 585 

(D.Conn.2000) (Internal quotations omitted). The doctrine extends to state agencies with 

specialized expertise as well. Read, 351 F.Supp.3d at 354. 

         Because application of the doctrine is a discretionary and prudential determination by the 

courts, it is not -- despite its name, and unlike the related doctrine of failure to exhaust 

administrative remedies -- actually jurisdictional in nature. Collins v. Olin Corp., 418 F.Supp. 2d 

34, 42 (D.Conn.2006) (citing Tassy v. Brunswick Hosp. Center, Inc., 296 F.3d 65, 72 (2d 
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Cir.2002)). Rather, in recognizing that the doctrine of primary jurisdiction applies in a given 

case, the court is staying its judicial hand pending reference of plaintiffs’ claims to the agency 

for its views.” Golden Hill, 39 F.3d at 61. While the federal court retains final authority, it is 

availing itself of the agency’s aid in gathering facts and marshalling them into a meaningful 

pattern.” Id. at 60.  

           In this circuit, the federal courts have cited to four factors to be considered in determining 

whether a court should stay its hand under the primary jurisdiction doctrine, namely: (i) whether 

the factual questions are within the conventional experience of judges or involves technical or 

policy considerations within the agency’s particular field of expertise; (ii) whether the issues are 

particularly within the agency’s discretion; (iii) whether if the doctrine is not invoked will there 

be a substantial danger of inconsistent rulings or guidance; and (iv) whether prior application to 

the agency has been made. Martin, 198 F.R.D, at 585; Collins, 418 F. Supp 2d at 43 (citing 

Niehaus v. AT & T Corp., 218 F.Supp.2d  531, 537 (S.D.N.Y.2002); National Communs. Assoc., 

Inc. v. AT & T Co.,  46 F.3d 220, 222-23 (2d Cir.1995)). 

             In an important Covid-19 related decision involving many of the same factual questions 

around maintaining the safety of critical facilities, the Court in Rural Community Workers 

Alliance, et al. v. Smithfield Foods, Inc., 2020 WL 2145350 (W.D.Mo.) held it was prudentially 

appropriate to stay its hand pursuant to the primary jurisdiction doctrine in light of the complex 

technical and medical factual issues in play.   The Smithfield Court determined that complex 

factual issues involving personal protective equipment, engineering controls, contact tracing 

methods, workplace rules and space utilization and the like militated in favor of deferring to the 
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specialized expertise of the Occupational Safety and Health Administration (“OSHA”) and the 

Centers for Disease Control (“CDC”), noting that OSHA and the CDC had issued relevant joint 

guidance on such issues. The Smithfield Court, citing Access Telecommuns. v. S.W. Bell Tel. Co., 

137 F.3d 605, 608 (8th Cir.1998), noted that the primary jurisdiction doctrine allows a district 

court  to refer a matter to the appropriate administrative agenc[ies] for a determination in the first 

instance even though the matter is initially cognizable by the district court. In invoking the 

primary jurisdiction doctrine, the Smithfield Court was particularly concerned with the risk of 

inconsistent regulation of this crucial area, and that the area involved a special competency that 

resided within the agencies. Smithfield, 2020 WL 2145350 at *8 (citing Sprint  Spectrum L.P. v. 

AT & T Corp., 168 F.Supp.2d 1095, 1098 (W.D.Mo.2009) in turn quoting U.S. v. Western Pac. 

R.R. Co., 352 U.S. 59, 64) (1956)). 

            Applying the four factors noted above to the circumstances presented in this matter 

reveals three of the four factors readily apparent here. The detailed factual questions at issue here 

-- pertinent  both inside and outside the psychiatric hospital setting -- regarding: i) medical 

testing regimens of patients; ii) sanitation and cleaning; iii) isolation and quarantine; iv) patient 

housing transfers and space deployment; v) deployment of protective equipment; vi) intake and 

discharge practices; vii) screening and testing of staff and visitors; viii) deployment of medical 

and other staff; ix) social distancing in psychiatric care and clinical settings; and x) consultation 

with medical and psychiatric experts and other consultants, as well as published guidances, all 

reflect significant, and notably rapidly evolving technical issues, knowledge and policy 

considerations beyond the conventional experience and ken of judges. 
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These complex factual and technical issues and considerations are, however, within the 

particular expertise of both the CDC and the Connecticut Department of Public Health (“DPH”). 

As reflected in the attached affidavit of Dr. Charles Dike, DMHAS’ Medical Director (Exhibit 2 

attached hereto), the CDC has issued numerous and evolving guidance documents regarding the 

application of appropriate medical and infection control practices during this pandemic in 

hospital and other such settings, and DPH has for months been providing guidance and expertise 

on these issues to hospitals, psychiatric hospitals, nursing homes and other congregate housing 

settings, to name just some of DPH’s work since the onset of the pandemic. As knowledge about 

this particularly insidious virus and the illnesses it causes grows, these agencies are working 

feverishly to disseminate the best and latest information to assist and guide those operating such 

facilities. These issues are particularly within the ambit of these agencies’ expertise and 

experience, and that expertise and experience is growing daily. As the declaration reflects, 

DMHAS professionals, in the exercise of their professional judgment, have been consulting and 

relying on such evolving information since the pandemic began. 

             A court, in ferreting through these complicated, technical and evolving factual issues, 

and electing to, in effect, choose winners and losers amongst the options presented for those 

charged with operating such facilities, plainly increases substantially the danger of inconsistent 

rulings and instructions for those on the front lines of care, possibly creating even greater risk for 

patients and staff.  

            As to the fourth factor -- whether prior application of these questions has been made to 

the relevant administrative agen[cies] -- while it appears no formal complaints have been filed 
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with the CDC or DPH (see Conn. Gen. Stat. § 19a-494a regarding DPH’s power to issue 

emergency remedial orders), such a complaint could have been so filed, and notably, this factor 

is not in itself dispositive or mandatory for appropriate application of the primary jurisdiction 

doctrine, since the federal courts themselves may initiate such referrals.  See U.S. v. Western 

Pac. R.R. Co., 352 U.S. at 67-68; Smithfield, 2020 WL 2145350 at *9. In addition, as noted, both 

the CDC and  DPH have already provided significant guidance referred to and employed by 

Whiting and CVH.  Also, pursuant to Conn. Gen. Stat. § 19a-494a, the Commissioner of Public 

Health, if she finds that the health, safety or well-being of any patient served by an “institution,” 

(which is defined at Conn. Gen. Stat. § 19a-490 to include Whiting, but not CVH) imperatively 

requires emergency action, she may issue a summary order to, among other things, compel 

compliance with state statutes and regulations, and even reduce patient capacity and services. In 

a similar vein, DPH’s Facility Licensing & Inspection section, as an approved agent for the 

federal Center for Medicare and Medicaid Services, is empowered to investigate claimed unsafe 

hospital conditions, which would include overview of CVH, and require plans of correction.    

Finally, DMHAS itself has a process plaintiffs have failed to avail themselves of for the filing of 

grievances concerning hospital conditions and the like. See, 

https://portal.ct.gov/DMHA/Programs-and-Services/Advocacy/Grievance-Procedure. 

            This Court, in the prudential exercise of its discretion, based on the primary jurisdiction 

doctrine, should stay its hand until it has available to it the considered judgement of these 

agencies on the factual issues in play in this lawsuit. 
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III. The Court Should Abstain from Entertaining Plaintiffs’ Assessment and  
       Discharge Claims 
 
While generally an action pending in state court does not bar proceedings involving the 

same matters in federal court, under the Colorado River doctrine,1 a federal court may defer to 

state proceedings if certain conditions are present. This form of abstention is based on 

considerations of wise judicial administration, giving regard to conservation of judicial resources 

and comprehensive disposition of litigation. Smulley v. Mutual of Omaha Bank; 634 Fed. Appx. 

335 (2d Cir 2016); Burnett v. Physicians Online, Inc., 99 F.3d 72, 76 (2d Cir.1996).  

A court may abstain under the Colorado River doctrine if there are parallel state and 

federal proceedings; the court must consider and balance some six factors, namely, whether 

either the state or federal court has assumed jurisdiction over a res; the relative inconvenience of 

the federal forum; the desirability of avoiding piecemeal litigation; the order in which the actions 

were filed; whether state or federal law provides the rule of decision; and whether the state action 

will protect the federal plaintiff’s rights. Smulley, 634 Fed. Appx. at 335 ; Burnett, 99 F.3d at 76. 

Under the doctrine “[s]uits are parallel when substantially the same parties are 

contemporaneously litigating substantially the same issue in another forum.” Krondes v. 

Nationstar Mortgage, LLC, 789 Fed. Appx. 913 (2d Cir.2020). The test is not a mechanical 

checklist, and the court must balance the factors in reaching its decision on abstention. Burnett, 

99 F.3d at 77 (Internal citations and quotations omitted).  

 
1 Colorado River Water Conservation District v. U.S.¸ 424 U.S. 800 (1976). 
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As reflected in the pleadings in Exhibit 3 attached hereto, in Drummer v. State of 

Connecticut et al., MMX-CV-18-5010661-S, pending in the Connecticut Superior Court for 

Judicial District of Middlesex, an action also brought by plaintiffs’ attorneys in this matter from 

the Connecticut Legal Rights Project, plaintiff Drummer, a court-committed patient at Whiting, 

claims she is a suitable representative of a putative class of court-committed patients who have 

been denied appropriate discharge to community settings to which they are allegedly entitled 

pursuant to due process principles and the State’ obligations under the ADA and § 504, which 

the plaintiff in Drummer asserts are incorporated into the CTPBR. The Drummer complaint was 

filed on or about January 25, 2018, and the matter remains pending. In Drummer, the plaintiff, 

on behalf of a putative class, expressly seeks reviews of all patients for possible prompt 

discharge into community settings, the creation of new and more extensive services and supports 

to purportedly allow for such discharges into community settings, increased “capacity for 

community supports and services, included supportive housing” and “the funding of such 

community supports and services.” These legal claims and demands for relief are directly 

comparable to plaintiffs’ claims in this lawsuit for population wide assessments for possible 

discharge into the most integrated setting where possible and the provision of all needed supports 

in such integrated settings, which plaintiffs herein claim they are entitled to under due process 

principles, the ADA and § 504. An honest assessment of the juxtaposition the two sets of claims 

and prayers for relief in these lawsuits legitimately raises the concern that the Covid-19 

pandemic may be being exploited in the second lawsuit as a convenient basis for pursuing a 

deinstitutionalization agenda for these  patients notwithstanding that given their mental health 
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challenges, placement in community settings, where control over social contacts and interactions 

would be much more difficult to achieve, may actually be more medically risky for them. 

Examining and applying the Colorado River factors here reveals nearly all the factors 

favor abstention. Substantially the same parties are litigating in the two cases, although in this 

case the named plaintiffs include some who have been court ordered into the hospital(s) for 

either restoration of competency or because they have been found not guilty by reason of 

insanity for serious crimes, as opposed to just civil commitees; this however is a distinction 

without a meaningful difference, as all are involuntarily hospitalized as the result of court orders, 

and the legal claims plaintiffs in both actions pursue are not impacted by this distinction. There is 

no “res” at issue here, so that factor is inapplicable. As to the inconvenience of the federal forum, 

defendants now find themselves defending their current discharge practices in two forums at the 

same time, with plaintiffs effectively having “two bites at the apple,” a circumstance certainly 

neither fair nor convenient for defendants. The state forum is certainly not inconvenient for the 

putative class, as indicated by their choice of the state forum first, before they had the Covid-19 

pandemic as a further basis on which to argue their claims. Given that the claims in the two cases 

are nearly if not wholly the same, if both go forward simultaneously the danger of piecemeal 

litigation is readily evident. The state matter was filed first, and thus should be the vehicle for 

pursuit of these claims. The last two factors are closely related -- whether state or federal law 

will provide the basis of decision, and whether the state lawsuit will protect the plaintiffs’ federal 

rights. Here plaintiffs themselves in their complaint in Drummer have answered both these 

questions; plaintiffs claim in Drummer that there is no daylight between plaintiffs’ rights to 
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assessment and placement in such purportedly therapeutic integrated settings under Connecticut 

law, in particular the CTPBR, due process principles, and ADA and § 504 rights, claiming that 

the Connecticut law incorporates such due process, ADA and § 504 mandates and principles. 

Thus, plaintiffs themselves assert in Drummer that the rule of decision to be applied in the two 

matters is wholly consistent. 

Accordingly, under Colorado River and its progeny, this Court should abstain from 

entertaining plaintiffs’ assessment and discharge claims. 

        IV. Conclusion 
 

For the reasons set forth above, the defendants respectfully urge the Court to dismiss 

plaintiffs’ claims.  

Dated at Hartford, Connecticut, this 11th day of June, 2020. 

DEFENDANTS 

NED LAMONT, ET AL. 
 
WILLIAM TONG 
ATTORNEY GENERAL 

 
  
 BY: /s/ Ralph E. Urban  

Ralph E. Urban 
Assistant Attorney General 
Federal Bar No. ct00349 
ralph.urban@ct.gov 
 

 /s/ Henry  A. Salton  
Henry A.  Salton 
Assistant Attorney General 
Federal Bar No. ct07763 
henry.salton@ct.gov 
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 /s/ Emily V. Melendez  
Emily V. Melendez 
Assistant Attorney General 
Federal Bar No. ct21411 
emily.melendez@ct.gov 
 

 /s/ Laura D. Thurston  
Laura D. Thurston 
Assistant Attorney General 
Federal Bar No. ct30612 
laura.thurston@ct.gov 
 

 /s/ Shawn L. Rutchick  
Shawn L. Rutchick 
Assistant Attorney General 
Federal Bar No. ct24866 
shawn.rutchick@ct.gov 
165 Capitol Avenue 
P.O. Box 120 
Hartford, CT  06141-0120 
Tel: (860) 808-5210 
Fax: (860) 808-5385 
 
 

CERTIFICATION 
 

I hereby certify that on June 11, 2020, a copy of the foregoing was filed electronically 

and served by mail on anyone unable to accept electronic filing.  Notice of this filing will be sent 

by e-mail to all parties by operation of the Court’s electronic filing system or by mail to anyone 

unable to accept electronic filing as indicated on the Notice of Electronic Filing.  Parties may 

access this filing through the Court’s CM/ECF system.  

 
/s/ Ralph E. Urban  
Ralph E. Urban 
Assistant Attorney General 
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STATE OF CONNECTICUT 

Docket No.: MMX-CV18-5010661-S : Superior Court 
       : 
Gloria Drummer,    :   
       : 
Plaintiff, Individually and on behalf : 
of all persons similarly situated,  : Judicial District of 
       : Middlesex 
 v.       : at Middletown 
       : 
State of Connecticut, et al.,   : 
       : 
Defendants.     : June 29, 2018 
 

AMENDED MOTION FOR CLASS CERTIFICATION 

 Gloria Drummer moves the Court for class certification pursuant to 

Connecticut General Statutes § 51-105 and Practice Book §§ 9-7 and 9-

8(2).  In support of her motion she states as follows: 

Factual Context 

 Gloria Drummer is a 60 year-old woman who was involuntarily civilly 

committed to Connecticut Valley Hospital, Whiting Forensic Division, on 

October 14, 2016.  She was declared discharge ready on August 2, 2017.  

At her annual review judicial hearing held by Judge Joseph D. Marino, 

Probate Court Judge, on October 13, 2017, the case was continued 

because the evidence was uncontested that Ms. Drummer did not meet 

commitment standards.  The case was continued because there was no 
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appropriate place for her discharge, resulting in discriminatory, 

unconstitutional and illegal segregation and unnecessary 

institutionalization. 

Standing 

 Ms Drummer has been aggrieved and has suffered injury to her 

person because she was denied a periodic review as soon as she had 

stabilized and was no longer a danger to self or others or gravely disabled.  

Her treatment team declared her ready for discharge on August 2, 2017.  

Moreover, Ms. Drummer was unnecessarily institutionalized from at least 

September 2, 2017 until March 14, 2018, six months.  Ms. Drummer was 

discharged on March 14, 2018 to Lotus House, a residential services group 

home with full-time staff. 

 Ms. Drummer’s claims are not moot because they are capable of 

repetition and likely to recur due to her long history of psychiatric conditions 

and psychiatric treatment.    

Class Certification 

Ms. Drummer brings this action on her own behalf and on behalf of 

two classes defined as follows: 
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Periodic Review Class 

All psychiatric inpatients involuntarily civilly committed to a state-

operated psychiatric facility who are likely to no longer meet 

commitment standards before their annual or biennial review, and 

who have not had a probate court periodic review requested by the 

facility. 

Community Integration to Most Integrated Setting Class 

All psychiatric inpatients involuntarily civilly committed to a state-

operated psychiatric facility, who have been declared discharge ready 

by their treatment teams or not meeting commitment standards by the 

probate court, but who remain in the facility unnecessarily 

institutionalized and segregated for an unreasonable period of time 

because of a lack of appropriate placements, supports and services 

in the community.  

The plaintiff classes are so numerous that joinder is impracticable.  

Inpatient units in state-operated facilities usually hold 15-20 patients at any 

given time.  Connecticut Valley Hospital has eleven general psychiatry 

inpatient units. Greater Bridgeport Community Mental Health Center has 

three inpatient units.  Connecticut Mental Health Center in New Haven has 

two inpatient units.  Whiting Forensic Hospital has civil patients integrated 
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into its five inpatient units.  Capitol Region Mental Health Center has one 

inpatient unit.  In 2017, at Connecticut Valley Hospital alone, there were 84 

new civil commitments filed, 107 annual reviews, and 48 periodic reviews. 

There are questions of law and fact common to the proposed classes, 

including:  

Fasulo Class Common Questions of Law and Fact 

1. Is Conn. Gen. Stat. § 17a-498(g) unconstitutional? 

2. Does the Connecticut constitution and Fasulo v. Arafeh require 

state psychiatric facilities to request a probate court hearing as 

soon as their patient is stabilized and likely not to meet the legal 

commitment standard? 

3. Were Ms. Drummer and all Fasulo Class members denied their 

constitutional due process probate court hearing to determine 

whether their present mental status met the legal standard for 

commitment? 

Olmstead Class Common Questions of Law and Fact 

1. Does the Connecticut Patients’ Bill of Rights incorporate the 

federal civil right from the Americans with Disabilities Act, the 

Rehabilitation Act and Olmstead v. L.C., 527 U.S. 581 (1999) to 

receive services in the community in the most integrated setting? 
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2. Does the Connecticut mental health community services and 

supports system have adequate capacity to ensure that all 

patients who no longer meet commitment standards are 

discharged to the most integrated setting within a reasonable 

time? 

3. Does the Connecticut Patients’ Bill of Rights, integration mandate 

and the Commissioner’s Policy require that state inpatient 

psychiatric facilities presume that supportive housing is the most 

integrated setting? 

Are the Olmstead class members being discharged to the most 

integrated setting within a reasonable time after their Fasulo hearing 

determines that the person no longer meets commitment standards? 

Ms. Drummer’s claims are typical of the claims of the plaintiff 

proposed classes: 

A. The named plaintiff and the members of the proposed classes 

are all civilly committed to a state-operated inpatient psychiatric 

facility; 

B.  The facility did not request a periodic review by a probate 

court;  
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C.  The members of the proposed plaintiff classes are or will be 

discharge ready or not meet commitment standards; 

D. The members of the proposed plaintiff classes will be 

unnecessarily institutionalized and segregated because of the 

failure of the state to have an Integration Plan for psychiatric 

inpatients; 

E.  The members of the proposed classes are all people for whom 

the state has failed to measure and respond to the need for 

residential services and supports in the community resulting in 

their continued confinement as patients who are ready for 

discharge or do not meet commitment standards and who the 

state has failed to discharge to the most integrated setting 

within a reasonable time. 

The named plaintiff will fairly and adequately protect the interests of 

the proposed plaintiff classes. 

Plaintiff’s counsel are experienced litigators and have the resources 

to adequately represent the interests of the proposed plaintiff classes.  

Counsel are attorneys with the Connecticut Legal Rights Project (CLRP), 

the legal services organization created by federal consent decree to 

represent patients at all state-operated inpatient psychiatric facilities.  
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Counsel have spent many years developing the class claims in this case 

regarding the constitutional and civil rights provided in the Connecticut 

Patients’ Bill of Rights, including the right to liberty when patients do not 

meet commitment standards, the right to periodic review of commitment, 

and the right to discharge to the most integrated setting with adequate 

supports and services in the community.  CLRP will devote the attorney 

time and expenses necessary to prosecute the case.  Counsel have not 

previously represented a certified class.  

Plaintiff’s claims satisfy the requirements of Practice Book § 9-8(2) in 

that the defendant has acted on grounds generally applicable to the 

proposed plaintiff classes, thereby making appropriate final injunctive and 

declaratory relief with respect to the proposed classes as a whole. 

Wherefore, plaintiff requests that two classes be certified and that 

matter proceed as a class action. 

      Respectfully submitted, 

s/Kirk W. Lowry 
      Kirk W. Lowry, Juris No. 429577 
      Legal Director 
      Kathleen M. Flaherty, Juris No. 413221 
      Executive Director 
      Sally Zanger, Juris No. 069554 
      Karyl Lee Hall, Juris No. 405577 
      Senior Staff Attorneys 
      Virginia Teixeira, Juris No. 433079 
      Staff Attorney 
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      Connecticut Legal Rights Project 
      Beers Hall 2nd Floor 
      P.O. Box 351 Silver Street 
      Middletown, CT 06457 
      (860) 262-5017 
      Fax (860) 262-5035 
      klowry@clrp.org 
 

Certification 

 I hereby certify that all the parties have consented to accept papers 
served electronically and that a copy of the foregoing was sent via 
electronic mail on June 29, 2018 to: 
 
Walter Menjivar 
Walter.menjivar@ct.gov 
 
Jacqueline Hoell 
Jacqueline.hoell@ct.gov 
 
 
      s/Kirk W. Lowry 
      Kirk W. Lowry 
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