
 
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 

 
James L. “Jimmy” Cooper, III, 
et al., 
 
 Plaintiffs, 
 
 vs. 
 
Brad Raffensperger, in his 
official capacity as Secretary of 
State of the State of Georgia, 
 
 Defendant. 
 

 
Case No. 1:20-cv-01312-ELR 

  
 

 
Plaintiffs’ Reply in 
Support of their Motion 
for a Preliminary 
Injunction 
 

 
 
 
 On May 28, 2020—one day before the Secretary of State filed his 

opposition to this motion—Georgia’s Governor Brian Kemp extended the 

public health emergency due to COVID-19 through Sunday, July 12. (Ex. 

25: Exec. Order 05.28.20.01 at 2.)1 Gatherings of more than 25 people 

are prohibited. (Ex. 26: Exec. Order 05.28.20.02 at 2.) Social distancing 

is required by law, and face masks are “strongly encouraged.” (Id.) The 

 
1 The Secretary’s brief erroneously asserts that the public health emergency will expire on 
June 12. (Def’s Resp. Opp. Pls.’ Mot. Prelim. Inj., ECF 17, at 8 (hereinafter “Def’s Br.”).)  
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shelter-in-place and no-visitors requirements for high-risk individuals 

and those over 65 remain in place. (Id. at 5-7.) 

 The Secretary, however, mentions none of this in his brief. 

Instead, he accuses the plaintiffs of using the pandemic as a pretext for 

challenging Georgia’s ballot-access restrictions, and he dismisses the 

plaintiffs’ concerns about the virus as a lack of diligence. (Def’s Br. at 

26.) His response puts partisan politics above the public health.  

 The Secretary’s response also puts politics above the Constitution. 

The First Amendment requires the Secretary to ensure that the 

plaintiffs have a reasonable opportunity to qualify for the ballot without 

endangering their own lives and the lives of others. The Secretary’s 

arguments to the contrary rest on several misstatements of fact and 

have no legal merit. 

I. The Secretary of State’s response relies on allegations of 
fact that are not true. 

 The Secretary’s response brief does not dispute any of the facts 

laid out in the plaintiffs’ motion. He does not dispute, for example, that 

it has been and remains unlawful for plaintiff Martin Cowen to petition 

for signatures due to Governor Kemp’s shelter-in-place orders. He does 
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not dispute that it has been and remains unlawful for many potential 

signers to open their doors to petitioners because of those same orders. 

He does not dispute that the form needed by plaintiff Georgia Green 

Party was not available until March 24, well after Governor Kemp 

declared a public health emergency. He does not dispute that COVID-19 

is likely to have an impact on signature-gathering even after the public 

health emergency subsides. And so on. 

 The Secretary’s brief does, however, make several new allegations 

of fact that are not accurate. Most importantly, the brief alleges that the 

Secretary’s extension of the qualifying deadline by 31 days extended the 

petition period from 180 to 211 days. (Def’s Br. at 2, 9, 22.) It did not. 

The Secretary’s only support for that proposition is paragraph 12 of 

Elections Director Chris Harvey’s declaration (ECF 17-1), but that 

paragraph does not say anything about the petition period. Harvey’s 

letter to plaintiff Cowen informing him of the extended deadline (ECF 

11-13) also says nothing about the petition period. The 180-day petition 

period is a statutory requirement, see O.C.G.A. § 21-2-170(e), and the 

Secretary’s limited authority under O.C.G.A. § 21-2-50.1 to extend the 

qualifying period for certain offices does not give him authority to extend 
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the statutory petition window. (See also Answer ¶33, ECF 14.) The 

Secretary’s order extending the qualifying deadline thus had the effect of 

invalidating signatures gathered during the first 31 days of the 

petitioning period, and that is why the complaint asks this Court to 

extend the petitioning period as part of the relief requested. (Compl. at 

19, ECF 1.) 

 Second, the Secretary’s brief alleges that most other states have 

more burdensome petitioning rules which “often restrict voters from 

signing more than one petition.” (Def’s Br. at 6.) The Secretary cites no 

support for this allegation, and it is simply not true. The vast majority of 

states do not restrict voters from signing more than one petition, and 

only 12 states do. (Ex. 27: Winger decl. ¶10.) And, while it is not entirely 

clear whether the Secretary has other rules in mind when he says “most 

states’ more burdensome rules” (Def’s Br. at 6), there are only two states 

other than the 12 states that restrict voters from signing more than one 

petition that have petitioning rules that are even arguably more 

burdensome than Georgia’s. (Ex. 27: Winger decl. ¶11.) Fourteen states 

with petitioning rules that are arguably more burdensome than 

Georgia’s does not equal “most states.” 

Case 1:20-cv-01312-ELR   Document 22   Filed 06/11/20   Page 4 of 25



5 
 

 Third, the Secretary’s brief alleges that Georgia has “one of the 

longest signature gathering periods (if not the longest) in the nation.” 

(Def’s Br. at 21.) Again, the Secretary cites no support for the allegation, 

and it is simply not true. Most states give candidates an unlimited 

amount of time to gather signatures. (Ex. 27: Winger decl. ¶15.) A few 

states have longer petition periods, and fewer than 10 states have 

shorter petition periods. (Id.) But among those states with shorter 

petition periods, no state requires a candidate to gather nearly as many 

signatures as Georgia does. (Id.) 

 Why are these factual inaccuracies important? Because they are 

the main facts the Secretary relies on to support his argument that the 

burdens imposed by Georgia’s ballot-access scheme are not severe and 

therefore do not warrant strict scrutiny. And they are all wrong.  

II. The Secretary of State’s reliance on the district court’s 
order in Cowen v. Raffensperger is misplaced. 

 The Secretary first argues that previous cases which have upheld 

Georgia’s petition requirements, including Jenness v. Fortson, 403 U.S. 

431 (1971); McCrary v. Poythress, 638 F.2d 1308 (5th Cir. 1981); 

Cartwright v. Barnes, 304 F.3d 1138 (11th Cir. 2002); and Coffield v. 
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Handel, 599 F.3d 1276 (11th Cir. 2010), mean that Georgia’s petition 

requirements are necessarily constitutional now. (Def’s Br. at 12-14.) 

The argument relies on the district court’s ruling in Cowen v. 

Raffensperger, No. 1:17-cv-04660-LMM (N.D. Ga. Sept. 23, 2019) (ECF 

11-18), which held that those cases were binding and controlled the 

outcome of the case challenging Georgia’s petition requirements for 

political-body candidates for U.S. Representative. But the Secretary’s 

reliance on those cases is misplaced for at least two reasons. 

 First, none of those cases took place in the context of a global 

pandemic caused by a highly communicable infectious disease. The fact 

of COVID-19 constitutes a material difference between this case and all 

of those, and it means that those cases are not binding in this context. 

See United States v. Johnson, 921 F.3d 991, 1003 (11th Cir. 2019) (en 

banc) (“As binding authority, a judicial decision is inherently limited to 

the facts of the case then before the court and the questions presented to 

the court in the light of those facts.”) (cleaned up).  

 Second, the Eleventh Circuit has reversed the Cowen decision in a 

unanimous, published opinion issued just seven workdays after oral 

argument. See Cowen v. Ga. Sec’y of State, ___ F.3d ___, 2020 WL 
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2896354 (11th Cir. June 3, 2020). The opinion makes clear that those 

cases did not control the outcome of that case and that the district court 

committed reversible error when it determined that they did. Id. at *4. 

The opinion also holds that district courts facing ballot-access challenges 

like this one must apply the multi-factorial balancing test set out in 

Anderson v. Celebrezze, 460 U.S. 780 (1983), based on the full record. Id. 

at *5. 

 So the Secretary’s search for a shortcut around the Anderson test 

based on Cowen and the earlier cases must fail. 

III. The Secretary of State’s reliance on the district court’s 
order in Coalition for Good Governance is also misplaced. 

 The Secretary next argues, based on the district court’s recent 

order in Coalition for Good Governance v. Raffensperger, No. 1:20-cv-

01677-TCB (N.D. Ga. May 14, 2020) (ECF 17-2), that the plaintiffs in 

this case have not identified any state action necessary to sustain a 

claim under 42 U.S.C. § 1983. (Def’s Br. at 16-17.) But this argument is 

easily dismissed. 

 The plaintiffs’ complaint alleges that “Georgia’s ballot-access 

restrictions unconstitutionally burden their rights under the First and 
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Fourteenth Amendments.” (Compl. ¶2, ECF 1.) The plaintiffs specifically 

identify the signature requirements of O.C.G.A. § 21-2-170(b) and the 

petition period set forth in O.C.G.A. § 21-2-170(d)(3) as the laws they 

seek to enjoin. (Id. at 19.) They allege that the Secretary of State 

enforces those laws and that he does so under the color of state law. (Id. 

¶10.)2 Section 1983 requires nothing more. 

 In addition, the Coalition for Good Governance opinion on which 

the Secretary relies does not hold that the plaintiffs there failed to allege 

state action, as the Secretary suggests. The order holds that the 

plaintiffs’ complaint presented a nonjusticiable political question, and 

the footnote quoted in the Secretary’s brief adds justification for that 

conclusion. But there is no serious argument here that ballot-access 

challenges like this one present non-justiciable political questions. That 

issue was addressed and resolved by the Supreme Court in Williams v. 

Rhodes, 393 U.S. 23, 28 (1968). 

 
2 See O.C.G.A. §§ 21-2-132 (d) & (e) (political body candidates for federal offices must file 
nomination petitions with the Secretary of State); O.C.G.A. §§ 21-2-171 (the Secretary of State 
is responsible for validating nomination petitions filed with his office). The Secretary denies 
the allegation that he enforces Georgia’s ballot-access laws (Answer ¶10, ECF 14), but that 
denial is at odds with his admission of an identical paragraph in the Cowen complaint. The 
denial here is probably a mistake by the Secretary’s attorney, but it would otherwise plainly 
violate Rule 11. 
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 So the Secretary’s search for a shortcut around the Anderson test 

based on Coalition for Good Governance must also fail. 

IV. The Secretary of State’s analysis of the burdens is lacking. 

 Turning to the Anderson test, the Secretary first argues that the 

burdens imposed by Georgia’s ballot-access requirements under current 

circumstances are not severe and therefore do not warrant strict 

scrutiny. (Def’s Br. at 17-22.) His analysis of the burdens relies primarily 

on Jenness, which is discussed in Part II above, and on other cases that 

have upheld petition requirements in other contexts. He also relies on 

assertions of fact about Georgia’s ballot-access laws which, as discussed 

in Part I above, simply are not true. Although he concedes that the 

signature requirements as applied in a pandemic “may be more 

burdensome” than usual (Def’s Br. at 22), his contention that they are 

nonetheless not severe does not square with the record. 

 The Secretary’s reliance on Jenness and other cases to measure 

the burdens here is at odds with the Eleventh Circuit’s recent decision in 

Cowen, which explained that “the Anderson test emphasizes the 

relevance of context and specific circumstances to each challenge to 

ballot access requirements.” 2020 WL 2896354 at *6, “In other words, a 
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determination that a 1 percent petition requirement by one state’s 

election law in one context is constitutional, vel non, does not guarantee 

the same determination of a similar law in a different context.” Id. at *3. 

Thus, the Secretary’s suggestion that the burdens here are not severe 

simply because other courts, in other contexts, have upheld five-percent 

requirements turns that requirement into the kind of “litmus-paper” test 

that both the Supreme Court and the Eleventh Circuit have rejected. 

 The Secretary also points to a number of factors which, he 

contends, cast doubt on the severity of the burdens here. For example, he 

notes that two months of the original petitioning window passed before 

Governor Kemp took any action related to COVID-19. (Def’s Br. at 22.) 

That much is true, but one month of the 180-day window was 

extinguished when the Secretary extended the deadline. Neither 

plaintiff Cowen nor plaintiff Cooper won his nomination until after the 

petition window had opened, and the form necessary for the Green Party 

to petition was unavailable until March 24.3 Candidates also should not 

be penalized for failing to foresee a global pandemic or for reasonably 

 
3 See Ex. 21: Cooper decl. ¶5, ECF 11-21; Ex.22: Cowen decl. ¶7, ECF 11-22; Ex. 23: Esco decl. 
¶7, ECF 11-23. Even after he won his party’s nomination in late February, Cooper focused his 
early campaign on raising the money necessary to pay the qualifying fee in March. Ex. 21: 
Cooper decl. ¶7, ECF 11-21. 

Case 1:20-cv-01312-ELR   Document 22   Filed 06/11/20   Page 10 of 25



11 
 

planning to focus their petition drives on later points in the petitioning 

window.4 See, e.g., Garbett v. Herbert, Civ. No. 2:20-cv-245-RJS, 2020 

WL 2064101 at *24 n. 101 (D. Utah May 1, 2020); Esshaki v. Whitmer, 

Civ. No. 2:20-cv-10831, 2020 WL 1910154 at *4 (E.D. Mich. April 20, 

2020), aff’d in part and reversed in part, No. 20-136, 2020 WL 2185553 

at *1 (6th Cir. May 5, 2020); Jones v. McGuffage, 921 F. Supp. 2d 888, 

897 (N.D. Ill. 2013). 

 The Secretary also points to the fact that the Governor lifted the 

shelter-in-place order for some people in May. (Def’s Br. at 22.) Again, 

that much is true, but it’s also true that plaintiff Cowen and more than a 

million other Georgians remain subject to a shelter-in-place and no-

visitors order, thus substantially reducing the pool of potential petition 

circulators and signers.5 Social-distancing is still the law. Gatherings of 

any substantial size, including public events like festivals and fairs 

where petitioning traditionally takes places, remain prohibited. 

 
4 See Ex. 21: Cooper decl. ¶11, ECF 11-21; Ex. 22: Cowen decl. ¶12, ECF 11-22; Ex. 23: Esco 
decl. ¶7, ECF 11-23.  
5 Mark Niesse, Rise of Young and Diverse Georgia Voters May Influence 2020 Elections, 
Atlanta Journal-Constitution, Feb. 11, 2020, available at https://www.ajc.com/news/state--
regional-govt--politics/rise-young-and-diverse-georgia-voters-may-influence-2020-
elections/eyscOYUMRnDZgG2xKYAmNM/ (last visited June 11, 2020) (showing that voters 
over 65 represent 19.3 percent of Georgia’s 7.2 million registered voters). 
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Petitioning—not to mention life, in general—has yet to return to normal 

notwithstanding the Governor’s order. The burdens on the plaintiffs’ 

associational rights are not simply due to the shelter-in-place order, as 

the Secretary claims, but they also result from the extra-difficulty of 

petitioning once the pandemic subsides. And we aren’t even there yet. 

 The Secretary also asserts that plaintiff Cowen can still collect 

signatures at the polls during the primary election as he previously 

intended, even though the Secretary postponed the primary from its 

originally-scheduled date of March 24 to June 9. (Def’s Br. at 22.) But no, 

he can’t. Cowen is above the age of 65, and it would be unlawful under 

Governor Kemp’s orders for him to do so. This “fact” therefore does not 

cast doubt on the severity of the burden in any way. But even if Cowen 

were not subject to the shelter-in-place order, collecting signatures at 

the polls during the primary and runoff elections in 2020 is likely to be 

much less effective because of on-going shelter-in-place and social-

distancing requirements, long lines to vote (during which a petitioner 

may not solicit signatures, see O.C.G.A. § 21-2-414(a)(3)), and 

significantly greater use of voting by mail.  
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 Finally, the Secretary asserts that Georgia’s 180-day petitioning 

window is “long enough” to allow candidates to meet the requirements 

even if days or weeks are lost to the pandemic. (Def’s Br. at 22.) This 

assertion, however, is supported by no evidence, and it is at odds with 

the plaintiffs’ evidence that no third-party candidate for U.S. 

Representative or President has ever satisfied current signature 

requirements even with a 180-day petition window. It would thus appear 

that the petition window is not nearly “long enough.” 

 The Secretary acknowledges that every court to have considered 

candidate-petitioning requirements during the pandemic has found the 

burdens to be severe. (Def’s Br. at 19-21.) He tries to distinguish those 

cases, however, on the ground that the petition deadlines fell “during or 

shortly after” shelter-in-place orders were in effect. (Id. at 20.) But this 

distinction fails for at least two reasons. First, a large number of voters 

in Georgia, including plaintiff Cowen, remain under a shelter-in-place 

order of uncertain duration. This case is thus no different from the 

others on that point. Second, none of the cases cited by the Secretary 

actually relied on the petition deadlines as the basis for finding a severe 

burden. Those cases that applied the Anderson test found a severe 
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burden because gathering signatures during a pandemic is exceedingly 

difficult. And so it is here. 

  The burdens of Georgia’s signature requirements would be heavy 

even in the best of times. No third-party candidate has ever satisfied 

them. But we are in the midst of a global pandemic, and the “additional 

burdens” that the Secretary acknowledges warrant strict scrutiny under 

these circumstances. (Def’s Br. at 23.) 

V. The justifications offered by the Secretary of State do not 
withstand scrutiny. 

 The second and third steps in the Anderson test require the Court 

to “identify the interests advanced by the State as justifications for the 

burdens” and then to “evaluate the legitimacy and strength of each 

asserted state interest and determine the extent to which those interests 

necessitate the burdening of the plaintiffs’ rights.” Bergland v. Harris, 

767 F.2d 1551, 1553-54 (11th Cir. 1985). Here, the Secretary advances 

only two such interests: (1) the State’s interest in not burdening the 

general-election ballot with frivolous candidacies; and (2) the State’s 

generalized interest in the orderly administration of elections. (Def’s Br. 

at 23-24.) 
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 Neither of the asserted interests is compelling. The Supreme 

Court described the former as merely “important.” Jenness, 403 U.S. at 

442; accord Lubin, 415 U.S. at 715-18. The latter is not even that strong. 

Neither one, therefore, is strong enough to justify a severe burden. 

 The Secretary also hasn’t shown that enforcing the current 

petition requirements in a time of pandemic is remotely necessary to 

satisfy those interests. Indeed, he has admitted just the opposite. 

(Answer ¶¶ 55-56, 62, ECF 14.) So few independent and third-party 

candidates have qualified for the ballot (other than the petition 

requirements) by filing a notice of candidacy and paying the qualifying 

fee that there is no chance of an overcrowded ballot for any office. There 

is also no chance that the total number of such candidates is likely to 

cause any kind of disorder in the administration of elections. The 

Secretary has the burden of proving otherwise, and there is nothing in 

the record to support such a finding. 

VI. The harm to the plaintiffs is neither speculative nor the 
plaintiffs’ own fault. 

 The Secretary argues that the plaintiffs have not shown a 

substantial likelihood of irreparable harm because “it remains entirely 
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speculative that the Plaintiffs will not be able to meet the petition 

requirements with the extended deadline of August 14.” (Def’s Br. at 25.) 

Not so. The record is full of undisputed and uncontroverted evidence 

that the plaintiffs are not likely to meet the current petition 

requirements and are therefore almost certain to lose their opportunity 

to participate in the 2020 general election. For example, plaintiff Cooper 

has explained how the pandemic completely derailed his signature-

gathering strategy and that, based on his experience with petitioning in 

the past, the virus makes it “impossible for [him] to gather the required 

number of signatures to appear on the general-election ballot.” (ECF 11-

21 ¶17.) This testimony is not mere speculation, and the Secretary 

simply ignores this and other evidence in the record. 

 The Secretary further argues that any difficulty in satisfying the 

petition requirements is not due to the pandemic but rather due to the 

plaintiffs’ own lack of diligence. (Def’s Br. at 26.) But, as already 

discussed in Part IV above, neither plaintiff Cowen nor plaintiff Cooper 

won his nomination until after the petition window had opened, and the 

form necessary for the Green Party to petition was unavailable—

through no fault of the party—until March 24. And candidates should 
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not be penalized for failing to foresee a global pandemic or for reasonably 

planning to focus their petition drives on later points in the petition 

window. To conclude otherwise would impose an unprecedented and 

unreasonably high standard on third-party candidates. 

VII. The balance of equities and the public interest clearly 
favor the plaintiffs. 

 The Secretary identifies no administrative or financial burdens 

associated with the requested injunction. (Def’s Br. at 26-27.) Instead, he 

asserts generalized state interests in avoiding voter confusion and 

maintaining law and order. But he fails to explain how the requested 

injunction would undermine those interests.  

 More importantly, perhaps, the Secretary confuses the State’s 

interest with the public interest, and it is hard to see any downside for 

the public that could result from the requested injunction. There is only 

upside: greater choice in those few elections where independent or third-

party candidates have timely filed a notice of candidacy and paid the 

qualifying fee but where the coronavirus pandemic has made it 

impossible for them to satisfy the petition requirement. 
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VIII.  The limited injunction requested by the plaintiffs is the 
most appropriate remedy. 

 This appears to be the rare case where a government defendant 

wants a more expansive remedy—re-writing the rules of the State’s 

election—than the plaintiffs do. The Secretary asks the Court to reduce 

the signature requirement by only 30 percent. (Def’s Br. at 28-29.) But 

the Court should decline the Secretary’s invitation to do so for at least 

two reasons. 

 First, as explained in the plaintiffs’ opening brief, the court’s 

authority to re-write the state’s election laws—at least without first 

giving the General Assembly an opportunity to do so—is questionable 

here at best. (ECF 11 at 33-34.) This is particularly true where, as here, 

it is possible for the plaintiffs to obtain complete relief without a 

mandatory injunction. Only a prohibitory injunction is necessary 

because of the unique circumstances of this case: the plaintiffs have met, 

or will have met, all of the qualification requirements except the petition. 

 Second, the math by which the Secretary arrives at his 30 percent 

figure simply does not compute. He asserts that a 30 percent reduction 

“would account for the approximately 60 days under which the State was 

under a declaration of a public health emergency” due to COVID-19. 
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(Def’s Br. at 28.) But the Governor has extended the public health 

emergency to July 12 (Ex. 25: Exec. Order 05.28.20.01 at 2), which will 

represent a total duration of 120 days from March 14 unless, as is 

entirely possible, the emergency is further extended at that point. The 

Secretary’s calculation also ignores the fact that the entire United States 

has been under a public health emergency since January 31. It penalizes 

the plaintiffs for failing to foresee the pandemic and for planning to focus 

on gathering signatures at later points in the petition window. And it 

relies on the dubious assumption that the days after the public health 

emergency has ended will be 100 percent back-to-normal. The evidence 

in this case and common sense suggest otherwise.6 

 The Secretary also argues that anything more than a 30 percent 

discount on the signature requirement would be unfair to Democratic 

and Republican candidates “who have faced the same burdens associated 

with campaigning during the current public health emergency.” (Def’s 

Br. at 28.) The Secretary has failed, however, to offer any evidence of 

those burdens or even to describe those burdens with any detail. And it 

 
6 See, e.g., Domenico Montanaro, Poll: Two Thirds Expect Return to Normal Will Take 6 
Months or More, National Public Radio, May 20, 2020, available at 
https://www.npr.org/2020/05/20/859483975/poll-two-thirds-expect-return-to-normal-will-take-
6-months-or-more (last visited June 10, 2020). 
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is hard to see how Democratic and Republican candidates have suffered 

the same burdens when they have been assured of ballot access without 

having to collect a single signature. They need only to file a notice of 

candidacy and pay the qualifying fee. Any claim that Democrats and 

Republicans would be at a disadvantage in Georgia compared to 

independent and third-party candidates rings hollow.  

 Finally, the Secretary argues that a 30 percent reduction is in line 

with remedies ordered in other cases. (Def’s Br. at 29.) His argument, 

however, overlooks key distinctions between those cases and this one, 

and it simply ignores the case in which the court ordered a 90 percent 

reduction. For example, in the Virginia case, the court reduced a 10,000-

signature requirement for a Republican Senate candidate to 3,500 

signatures. But the candidate had already collected more than 3,600 

signatures before the pandemic struck, so the order meant that he would 

be placed on the ballot without collecting any more signatures. (Ex. 28: 

Compl. ¶31, Faulkner v. Virginia Dep’t of Elections, No.: CL 20-1456 (Va. 

Cir. Mar. 23, 2020).) So it was also in the Colorado and Utah cases. The 

court-ordered discount meant that the plaintiffs would not have to 

collect any post-pandemic signatures. See Garbett v. Herbert, ____ F. 
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Supp. 3d ___, 2020 WL 2064101 at *4 (D. Utah Apr. 29, 2020); Ferrigno 

Warren v. Griswold, No. 20CV31077, slip op. at 1 (Colo. Dist. Ct. Apr. 21, 

2020).7 All three cases dealt with March or April deadlines to appear on 

a primary ballot, so it made sense that the plaintiffs had already 

collected a great many of them before the pandemic shut things down. 

 In the Massachusetts case, the court ordered a 50% reduction. 

This meant a reduction from 2,000 signatures to 1,000 signatures for 

major-party candidates for U.S. Representative to appear on a 

September primary ballot. Goldstein v. Sec’y of the Commonwealth, 142 

N.E.3d 560, 565 (Mass. 2020). But the Court also extended the deadline 

to June 2, giving the candidates more than a month to collect those 

signatures. Id. at 572. And, most importantly, the court ordered state 

election officials to accept a broad range of electronic signatures, 

allowing candidates to collect them online and by email. Id. at 574-75. 

That makes it a very different remedy than either the plaintiffs or the 

Secretary are proposing here. 

 
7 The Colorado decision upon which the Secretary relies was also reversed on state-law 
grounds not applicable here by the Colorado Supreme Court on May 1. See Griswold v. 
Ferrigno Warren, 462 P.3d 1081 (Co. 2020). 

Case 1:20-cv-01312-ELR   Document 22   Filed 06/11/20   Page 21 of 25



22 
 

 Surprisingly, the Secretary does not even mention the case that is 

most similar to this one. In the Illinois case, the district court ordered a 

90 percent discount in signatures for independent and third-party 

candidates to appear on the general-election ballot. Libertarian Party of 

Ill. v. Pritzker, ___ F. Supp. 3d. ___, 2020 WL 1951687 at *4, notice of 

appeal docketed sub nom Libertarian Party of Ill. v. Cadigan, No. 20-

1961 (7th Cir. June 8, 2020). For a candidate for U.S. Representative, 

this meant a reduction from approximately 1,500 signatures to 150 

signatures. The court also extended the deadline to August 7, giving 

candidates more than three months to collect them. And the court 

ordered election officials to accept electronic signatures. Id. If the court 

has an interest in re-writing the state’s election rules without first 

giving the General Assembly an opportunity to do so, the plaintiffs 

submit that the Illinois case provides the best guide to an appropriate 

remedy here. 
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Respectfully submitted this 11th day of June, 2020. 
 
 
/s/ Bryan L. Sells     
Attorney Bar No. 635562 
Attorney for the Plaintiffs 
The Law Office of Bryan L. Sells, LLC 
PO Box 5493 
Atlanta, Georgia 31107-0493 
Telephone: (404) 480-4212 
Email: bryan@bryansellslaw.com 
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CERTIFICATE OF COMPLIANCE 
 

I hereby certify that the forgoing PLAINTIFFS’ REPLY IN 

SUPPORT OF THEIR MOTION FOR A PRELIMINARY INJUNCTION 

was prepared in 13-point Century Schoolbook in compliance with Local 

Rules 5.1(C) and 7.1(D).  

 

/s/ Bryan L. Sells     
Attorney Bar No. 635562 
Attorney for the Plaintiffs 
The Law Office of Bryan L. Sells, LLC 
PO Box 5493 
Atlanta, Georgia 31107-0493 
Telephone: (404) 480-4212 
Email: bryan@bryansellslaw.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on June 11, 2020, I electronically filed the 

foregoing PLAINTIFFS’ REPLY IN SUPPORT OF THEIR MOTION 

FOR A PRELIMINARY INJUNCTION with the Clerk of Court using the 

CM/ECF system which will automatically send email notification of such 

filing to the following attorneys of record:  

 
Charlene McGowan: cmcgowan@law.ga.gov 
 
 
/s/ Bryan L. Sells     
Attorney Bar No. 635562 
Attorney for the Plaintiffs 
The Law Office of Bryan L. Sells, LLC 
PO Box 5493 
Atlanta, Georgia 31107-0493 
Telephone: (404) 480-4212 
Email: bryan@bryansellslaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 
 
 

 
James L. “Jimmy” Cooper, 
III, et al.,  
 
 Plaintiffs, 
 
 vs. 
 
Brad Raffensperger, in his 
official capacity as Secretary of 
State of the State of Georgia, 
 
 Defendant. 
 

 
Case No. 1:20-cv-01312-ELR  

 
 

 
Declaration of  
Richard Winger 
 

 
 

 
1. My name is Richard Winger.  I am over the age of 18 and 

competent to testify to the matters in this declaration. 

2. I have been asked by the plaintiffs to check certain assertions of 

fact contained in the defendant’s response in opposition to the plaintiffs’ 

motion for a preliminary injunction. (ECF 17.) 

3. I am a recognized expert in ballot-access laws for independent 

and third-party candidates. 
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4. Since 1985 I have published a newsletter, Ballot Access News (12 

issues per year), which covers legal, legislative and political developments of 

interest to third parties and independent candidates.   

5. For 53 years I have researched the ballot-access laws of all states, 

for the period 1888 to the present (there were no ballot access laws in the 

U.S. before 1888 because there were no government-printed ballots until that 

year).   

6. Appendix A to this declaration contains a copy of my current 

Curriculum Vitae which includes a complete list of all publications that I 

have authored in the past 10 years and all other cases in which I have 

testified as an expert in the last four years. 

7. I am receiving no compensation for my work in this case. 

8. The Secretary’s brief claims that most other states have more 

burdensome petitioning rules which “often restrict voters from signing more 

than one petition.” (ECF 17 at 6.) This is not accurate. 

9. I track petitioning rules for purposes of my newsletter. To check 

the accuracy of the Secretary’s claim, I examined candidate petitions from all 

50 states that I maintain in my possession. 

10. Based on my review of those petitions, only 12 states restrict 

voters from signing more than one candidate petition.  Those states are: 
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Arizona, California, Idaho, Illinois, Kansas, Michigan, New Jersey, New 

Mexico, Oregon, Texas, Washington, and Wisconsin. 

11. Other than those 12, there are only two states with rules for 

candidate petitions that are, in my view, arguably more burdensome than 

Georgia’s.  Texas does not allow voters who voted in a primary election to 

sign independent or third-party candidate petitions, and Minnesota has only 

a two-week petitioning window for independent non-presidential candidates. 

12. As a result, I do not think it is accurate to say that most states 

have more burdensome petitioning rules than Georgia does. 

13. The Secretary’s brief also claims that Georgia has “one of the 

longest signature gathering periods (if not the longest) in the nation.” (ECF 

17 at 21.)  This is also not accurate. 

14. I track petitioning periods for purposes of my newsletter. 

15. More than half of the states give candidates an unlimited amount 

of time to gather signatures.   A few states have petition periods that are 

longer than Georgia’s 180-day period.  Fewer than 10 states have petition 

periods that are shorter than Georgia’s 180-day period. Among those states 

with shorter petition periods, no state requires candidates for President or 

U.S. Representative to gather nearly as many signatures as Georgia does. 

16. As a result, I do not think it is accurate to say that Georgia has 

one of the longest signature-gathering periods in the nation. 
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V I R G I N I A : 
 

IN THE CIRCUIT COURT FOR THE CITY OF RICHMOND 
 
OMARI FAULKNER FOR VIRGINIA, ) 
  ) 
-and-  ) 
  ) 
OMARI FAULKNER )  
  ) 
 Plaintiffs, ) 
  ) 
v.  ) Civil Action No.:   
  ) 
  ) 
VIRGINIA DEPARTMENT  OF ELECTIONS  ) 
  ) 
-and-  ) 
  )  
VIRGINIA STATE BOARD OF ELECTIONS ) 
ROBERT H. BRINK, Chairman of  ) 
The State Board of Elections, in his  ) 
official capacity, JOHN O’BANNON,  ) 
Vice-Chairman of the State Board of Elections,  ) 
in his official capacity,  ) 
JAMILAH D. LECRUISE,  ) 
Secretary of the State Board of Elections, ) 
In her official capacity,  ) 
CHRISTOPHER E. "CHRIS" PIPER,        ) 
Commissioner  Of the State Board of Elections,  ) 
in his  official capacity         ) 
JESSICA BOWMAN, Deputy Commissioner     ) 
Of the State Board of Elections, in her       ) 
official capacity.           ) 
  ) 
  - and -  ) 
  ) 
THE REPUBLICAN PARTY OF VIRGINIA ) 
  ) 
-and-  ) 
  ) 
Chairman Jack R. Wilson, in his capacity ) 
As Chairman of the Republican Party of  ) 
Virginia  ) 
  ) 
 Defendants.          )  
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VERIFIED COMPLAINT 
 

Plaintiffs, Omari Faulkner and his United States Senate campaign committee, 

Omari Faulkner For Virginia, a political committee registered with the Federal Election 

Commission, by counsel and pursuant to the First and Fourteenth Amendments to the 

United States Constitution, 42 U.S.C. § 1983, Section 8.01-620 of the Code of Virginia 

(the “Code”), and Rule 3:2 of the Rules of Supreme Court of Virginia, state the following 

verified complaint for declaratory judgment and permanent,  preliminary, and emergency 

injunctive relief against the Virginia Department of Elections, the Virginia State Board of 

Elections, its Chairman, Vice-Chairman, Secretary, Commissioner, and Deputy 

Commissioner, the Republican Party of Virginia, and Chairman of the Republican Party 

of Virginia, Jack R. Wilson, in his official capacity, (together, “Defendants”) to restrain 

defendants, in this election only, from enforcing in full the candidate signature 

requirement for U.S. Senate candidates codified at Va. Code § 24.2-521(1).  

PARTIES 

1. Plaintiff Omari Faulkner resides in Bluemont, Virginia and is a member of 

the United States Navy Reserve.  Mr. Faulkner is also a candidate for the Republican 

nomination for U.S. Senate. Mr. Faulkner filed his Statement of Candidacy with the 

Federal Election Commission on November 11, 2019. (Ex. A, Statement of Candidacy).  

2. Plaintiff Omari Faulkner For Virginia is the official candidate committee 

for Mr. Faulkner’s bid for United States Senate.  The campaign committee filed its 

Statement of Organization with the Federal Election Commission on November 11, 2019 

and has the campaign ID number as C00726570. (Ex. B, Statement of Organization).  
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3. Defendant State Board of Elections, through the Virginia Department of 

Elections oversees “voter registration, absentee voting, ballot access for candidates, 

campaign finance disclosure and voting equipment certification in coordination with 

Virginia’s 133 local election offices.”1  See also Va. Code § 24.2-103(A) (vesting the 

State Board of Elections, through the Department of Elections, with supervisory authority 

to obtain uniformity in election laws).  

4. The State Board has the duty to receive both Declarations of Candidacy 

from candidates for United States Senate, as well as a Petition containing at least 10,000 

signatures statewide, with at least 400 signatures from each congressional district. Va. 

Code §§ 24.2-522(C) 24.2-521(1). The State Board is then required to “transmit the 

material so filed to the state chairman of the party of the candidate.” Va. Code § 24.2-

522.  

5. The State Board of Elections also has the duty to prescribe various forms 

for the registration of voters and the conduct of elections. See Va. Code § 24.2-105.  The 

State Board of Elections has prescribed Form SBE 506/521, the form that contains the 

signatures of voters to get a candidate’s name on the ballot.  

6. Defendant Robert H. Brink is the Chairman of the State Board of 

Elections. He is sued in his official capacity.  

7. Defendant John O’Bannon is the Vice-Chairman of the State Board of 

Elections. He is sued in his official capacity.  

 
1  See Department of Elections, About the Agency available at 
https://www.virginia.gov/agencies/department-of-elections/ (last visited March 19, 2020) 
(emphasis added).  
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8. Defendant Jamilah D. LeCruise is the Secretary of the State Board of 

Elections. She is sued in her official capacity.  

9. Defendant Christopher E. "Chris" Piper is the Commissioner of the State 

Board of Elections. He is sued in his official capacity.  

10. Defendant Jessica Bowman is the Deputy Commissioner of the State 

Board of Elections. She is sued in her official capacity.  

11. Defendant Republican Party of Virginia (“RPV”) is the State Party 

affiliate of the Republican National Committee.2  

12. Defendant Jack Wilson is the Chairman of the Republican Party of 

Virginia and he is sued in that capacity only. As Chairman, Mr. Wilson is responsible for 

verifying the number of signatures and certifying to the State Board that the candidate 

had a sufficient number of signatures to obtain a position on the ballot. See Va. Code § 

24.2-527(A). 

JURISDICTION 

13. This Court has jurisdiction over the subject matter of this Complaint 

pursuant to Sections 8.01-184 and 8.01-186 of the Code. This statute permits this Court 

to issue both declaratory judgments as well as grant injunctive relief to effectuate its 

declaratory judgment.  

 
2  See, e.g., RPV Party Plan at 6, §A ¶ 5 (membership on the Republican Party of 
Virginia’s State Central Committee includes the two Virginia representatives to the 
Republican National Committee. See also id. at  7, §C ¶ 3 (stating that the Republican 
Party of Virginia’s State Central Committee has the authority to fill vacancies for 
Virginia’s National Committee representative in the event a vacancy occurs before the 
next Republican National Convention) available at  https://virginia.gop/wp-
content/uploads/2020/01/Party-Plan-Amended-December-2019.pdf (last visited March 
19, 2020).  
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14. Venue is appropriate in the City of Richmond Circuit Court because 

several officers of the Commonwealth are sued in their official capacity and those 

officers have offices within the City of Richmond. Va. Code § 8.01-261(2).  

FACTS 

15. Mr. Faulkner began his bid for the Republican nomination to represent 

Virginia in the United States Senate back in November of 2019.  

16. Within weeks, Omari Faulkner for Virginia, contracted with an individual 

to run the campaign’s signature gathering operation to obtain the necessary signatures 

pursuant to Va. Code § 24.2-521(1).  

17. Beginning in approximately early January of 2020, the campaign 

committee assiduously and diligently began circulating petitions to obtain these 

signatures. These efforts were done so that Mr. Faulkner’s name would appear on the 

Virginia’s Republican Primary Ballot.  

18. Just as the sun was rising on 2020 and heating the campaign trails, the 

menace that is COVID-19, also known as the Coronavirus, landed on the shores of the 

Commonwealth. Within the past week alone, there has been a steady and persistent 

cascade of emergency actions taken to combat COVID-19.  

19. On March 11, 2020, the World Health Organization declared COVID-19 a 

global pandemic. (attached as Ex. H).  

20. In response to the conflagration of cases and to combat COVID-19, on 

March 12, 2020 Governor Northam declared a State of Emergency. In his “Declaration 

Of A State Of Emergency Due To Novel Coronavirus (Covid-19)” (attached as Exhibit 
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C), Governor Northam declared that COVID-19 is public health threat because it is a 

communicable disease. (Ex. C at 1).  

21. The following day, President Trump declared a national emergency.   

22. Three days later on Monday, March 16, 2020, Governor Northam issued a 

directive stating that restaurants, fitness centers, and theatres either had to reduce capacity 

to 10 people or close. (attached as Ex. E). Governor Northam also banned all events with 

100 or more persons.  

23. Later, on Monday March 16, 2020, the Supreme Court of Virginia 

declared a judicial emergency. (attached as Ex. F). This order declared that a judicial 

emergency exists from March 16 to Monday April 6, 2020. (Ex. F at 1). The order further 

ordered that all non-emergency and non-essential court proceedings be suspended and 

that all deadlines are tolled for 21 days. Ex. F. at 2.  

24. Then, on March 17, President Trump declared that for a period of 15 days, 

there should be no gatherings of 10 or more people.3  

25. The White House in collaboration with the Center for Disease Control 

published guidelines for how people should conduct themselves through these next 15 

days. Included within these guidelines is the recommendation that in areas where 

community spread of COVID-19 is present, “bars, restaurants, food courts, gyms, and 

other indoor and outdoor venues where groups of people congregate should be closed.” 

(attached as Ex. D). Additionally, people should avoid discretionary travel, including 

shopping trips and social visits. Id.  
 

3 See  The President’s Coronavirus Guidelines for America: 15 Days To Slow The Spread 
available at https://www.whitehouse.gov/wp-
content/uploads/2020/03/03.16.20_coronavirus-guidance_8.5x11_315PM.pdf (last visited 
March 19, 2020).  
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26. Finally, of specific importance, the Center for Disease Control has 

recommended that people maintain a safe social distance of at least six feet. (attached as 

Exhibit G). This is because contact with a person within six feet can cause transmission 

of COVID-19. Ex. G.  

27. States have addressed COVID-19 and its impact on elections in various 

ways.  

28. The State Defendants themselves have in fact started taking measures to 

limit human interaction in relation to the upcoming election. In recognizing the danger of 

coming into close contact with others, the Virginia Department of Elections “to protect 

[Voters’] health during COVID-19 outbreak” is strongly encouraging voters to vote 

absentee in the upcoming May elections. The Department is advising voters to choose 

reason "2A My disability or illness" for Absentee voting in the June 2020 elections due to 

COVID-19.”4 

29. Seven states, Georgia, Louisiana, Alabama, Kentucky, Ohio, Maryland, 

and Connecticut, have all moved their election dates to later in the calendar. For example, 

Alabama’s primary runoff election was moved from March 31, 2020 to July 14, 2020.5 

Additionally, Louisiana has moved their primary election from April 4, 2020 to June 20, 

2020,6 while Georgia has moved its primary election from March 24, to May 19, 2020.7 

 
4  See Va. Department of Elections, Absentee Voting available at 
https://www.elections.virginia.gov/casting-a-ballot/absentee-voting/ last visited (March 
19, 2020).  
5  See Supplemental State of Emergency: Coronavirus COVID-19 available at  
https://governor.alabama.gov/newsroom/2020/03/supplemental-state-of-emergency-
coronavirus-covid-19/ (last visited March 19, 2020).  
6  See Covid-19 And Elections Update available at  
https://www.sos.la.gov/Pages/NewsAndEvents.aspx#faq258 (last visited March 16, 
2020).  
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Kentucky has moved its primary election from May 19 to June 23, 2020, 8  while 

Maryland moved its primary election from April 28, 2020 to June 2, 2020.9 Connecticut 

moved its election from April 28 to June 2, 2020.10  Finally, the Ohio Department of 

Health canceled its March 17, 2020 primary election.11  

30. Then, prior to President Trump’s declaration of a national emergency, and 

before Governor Northam’s declaration of a state emergency, Governor Cuomo of New 

York took emergency action. On March 7, 2020, Governor Cuomo of New York issued 

Executive Order 202.2 which modified New York’s petition signature requirement. New 

York reduced the number of signatures a candidate is required to obtain by 70%. See Ex. 

I at 1. Furthermore, Governor Cuomo suspended all signature gathering activity on 

March 17, 2020. See id.  

31. Despite the steady drumbeat of warnings to maintain a safe social distance 

by the Governor, the President, the State Board of Elections, and the CDC, Mr. Faulkner 

 
7 See Secretary Of State Raffensperger Postpones The Presidential Preference Primary 
available at 
https://sos.ga.gov/index.php/elections/secretary_of_state_raffensperger_postpones_the_p
residential_preference_primary (last visited March 16, 2020).  
8  See Secretary Of State Moves To Delay May 19 Elections available at  
https://kentucky.gov/Pages/Activity-stream.aspx?n=SOS&prId=300 (last visited March 
19, 2020).  
9 See Renewal Declaration of State Of Emergency and Existence of Catastrophic Health 
Emergency –COVID-19, available at  https://governor.maryland.gov/wp-
content/uploads/2020/03/Renewal-of-State-of-Emergency.pdf (last visited March 19, 
2020).  
10 See Executive Order No. 7G available at  https://portal.ct.gov/-/media/Office-of-the-
Governor/Executive-Orders/Lamont-Executive-Orders/Executive-Order-No-7G.pdf (last 
visited March 19, 2020).  
11 See In re: Closure of Poling Locations in the State of Ohio on Tuesday March 17, 2020 
available at  
https://content.govdelivery.com/attachments/OHOOD/2020/03/17/file_attachments/1402
754/Director%27s%20Order%20Closure%20of%20the%20Polling%20Locations.pdf 
(last visited March 19, 2020).  
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has obtained 3,769 signatures statewide. Mr. Faulkner’s campaign has also obtained the 

following amounts of signatures in each congressional district: 

a. CD 1:  242 

b. CD 2:  319 

c. CD 3:  690 

d. CD 4:  109 

e. CD 5:  262 

f. CD 6:  391 

g. CD 7:  374 

h. CD 8:  201 

i. CD 9: 168 

j. CD 10:  747 

k. CD 11:  267 

32. Despite their diligence, Mr. Faulkner and his campaign are still 6,231 

signatures shy of the statewide requirement and have at least 200 signatures in 9 

congressional districts.  

33. Because of the current health crisis in Virginia, particularly because 

COVID-19 is a communicable disease, Mr. Faulkner and his campaign are unlikely to be 

able to obtain the necessary signatures prior to the deadline absent relief sought in this 

lawsuit. 

34. At best, continued attempts to obtain signatures is challenging, and at 

worst is in direct conflict with directives from everyone in the public health community, 
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which only risks making a very serious situation worse and specifically exposes 

campaign staff to additional dangers.   

35. Mr. Faulkner and his campaign must submit the requisite signatures by 

Thursday, March 26, 2020. Va. Code § 24.2-522(A). This is because Virginia’s primary 

is scheduled for June 9, 2020 and the statute requires candidates to file their declaration 

of candidacies and petition signatures 75 days prior to the election. Va. Code § 24.2-

522(A).12 

36. When the State Board receives Mr. Faulkner’s petition papers, the State 

Board is then required to “transmit the material so filed to the state chairman of the party 

of the candidate” within 72 hours of receipt.  Va. Code § 24.2-522. In this case, the State 

Board must transmit this material to Jack Wilson, chairman of the Republican Party of 

Virginia.  

37. Only the State Chairman is permitted to open the sealed containers 

containing the signed petitions. Va. Code § 24.2-522. 

38. Then, the State Chairman of the Republican Party of Virginia must certify 

to the State Board that the Party reviewed the petitions and found that the requisite 

number of petitions was satisfied. Va. Code § 24.2-527. The State Chairman must 

provide the State Board with this certification by March 31, 2020, or seventy days before 

June 9, 2020. Va. Code § 24.2-527.  

39. Mr. Faulkner would have been able to satisfy the signature requirement 

but for the unanticipated and unprecedented pandemic of COVID-19.  

 
12  See Upcoming Elections, Virginia Department of Elections available at  
https://www.elections.virginia.gov/casting-a-ballot/calendars-schedules/upcoming-
elections.html  (last visited March 19, 2020).  
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40. Absent an injunction, Mr. Faulkner’s name will not appear on the ballot. 

This will violate his constitutional right to free speech and free association.  

41. Defendants at all times are acting under the color of state law.  

U.S. CONSTITUTIONAL LAW 

42. The First Amendment declares in no uncertain terms that Congress shall 

make no law abridging the freedom of speech. U.S. Const. amend. I. See also Citizens 

United v. FEC, 558 U.S. 310, 336 (2010).  This restriction against governmental power is 

applied to the states through the Fourteenth Amendment. Reed v. Town of Gilbert, 135 S. 

Ct. 2218, 2226 (2015).  

43. “It is beyond debate that freedom to engage in association for the 

advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’ assured by the 

Due Process Clause of the Fourteenth Amendment, which embraces freedom of speech.” 

NAACP v. Alabama, 357 U.S. 449, 460 (1958). 

44. The Supreme Court has made clear, “whether the beliefs sought to be 

advanced by association pertain to political, economic, religious or cultural matters … 

state action which may have the effect of curtailing the freedom to associate is subject to 

the closest scrutiny” Id. at 460-61. 

45. The right to “voluntary political association … is an important aspect of 

the First Amendment freedom” that the Supreme Court “has consistently found entitled to 

constitutional protection.” Lefkowitz v. Cunningham, 431 U.S. 801, 808 (1977). 

46. A person’s ability to exercise their rights guaranteed under the First 

Amendment is “[u]ndeniably enhanced by group association.” Buckley v. Valeo 424 U.S. 

1, 15 (1976) (quoting NAACP v. Alabama, 357 U.S. at 460). 
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47. Both the First and the Fourteenth Amendments therefore, guarantee the 

“freedom to associate with others for the common advancement of political beliefs and 

ideas...” Id.; see also Anderson v. Celebrezze, 460 U.S. 780, 787 (1983) (“[T]he right of 

individuals to associate for the advancement of political beliefs . . . rank[s] among our 

most precious freedoms.”). 

48. Further, because the freedom of association enhances the effectiveness of 

the freedom of speech, the government cannot limit or dictate who an association chooses 

to associate with for the common advancement of the association’s beliefs. Tashjian v. 

Republican Party, 479 U.S. 208, 224 (1986) (emphasis added). 

49. Although states are entrusted with administering their elections and 

imposing reasonable restrictions “in exercising their powers of supervision over elections 

… the States may not infringe upon basic constitutional protections.” Kusper v. Pontikes, 

414 U.S. 51, 57 (1973).  

50. “[Ballot] Access restrictions also implicate the right to vote because, 

absent recourse to referendums, voters can assert their preferences only through 

candidates or parties or both.” Illinois State Board of Elections v. Socialist Workers 

Party, 440 U.S. 173, 184 (1979). 

51. In constitutional analysis, the primary concern of courts is “with the 

tendency of ballot access restrictions to limit the field of candidates from which voters 

might choose.” Anderson v. Celebrezze, 460 U.S. 780, 786 (1983). 

52. “By limiting the choices available to voters, the State impairs the voters' 

ability to express their political preferences.” Illinois State Board of Elections v. Socialist 

Workers Party, 440 U.S. 173, 184 (1979). 
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VIRGINIA LAW 

53. Under Virginia law, Mr. Faulkner and his campaign are required to obtain 

10,000 signatures statewide. Included within that 10,000 signatures is a requirement to 

obtain 400 signatures within each congressional district. Va. Code § 24.2-521(1). 

54. Mr. Faulkner and his campaign are required to submit these signatures to 

the State Board of Elections on March 26, 2020. Va. Code § 24.2-522(A). 

55. Then, within 72 hours of receipt, the State Board is required to “transmit 

the material so filed to the state chairman of the party of the candidate” who is Jack 

Wilson of the RPV. Va. Code § 24.2-522.  

56. Only the State Chairman, Mr. Wilson, is permitted to open the sealed 

containers containing the signed petitions. Va. Code § 24.2-522. 

57. Then, by March 31, 2020, the State Chairman of the Republican Party of 

Virginia must certify to the State Board that the Party reviewed the petitions and found 

that the requisite number of petitions was satisfied. Va. Code § 24.2-527.  

CLAIMS 
 

COUNT I 
Violation of The First Amendment’s Free Speech And Association Clauses 

1983 Action 
 

58. Plaintiffs incorporate by reference paragraphs 1-57 as if fully restated 

herein.  

59. It is impracticable for Mr. Faulkner and his campaign to complete their 

task of obtaining 10,000 signatures statewide and 400 signatures in each of Virginia’s 

eleven congressional districts given recent events. Given the impracticability of Mr. 
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Faulkner and his campaign to obtain signatures since the declaration of a State 

emergency, Mr. Faulkner seeks redress.  

60. “No right is more precious in a free country than that of having a voice in 

the election of those who make the laws under which, as good citizens, we must live. 

Other rights, even the most basic, are illusory if the right to vote is undermined.” 

Wesberry v. Sanders, 376 U.S. 1, 17, 84 S. Ct. 526, 11 L. Ed. 2d 481 (1964). 

61. Ballot restrictions that severely burden the right to vote and associate 

violate the First Amendment to the U.S. Constitution. See Storer v. Brown, 415 U.S. 724, 

728-29 (1974).  

62. Accordingly, “[p]recision of regulation must be the touchstone in an area 

so closely touching our most precious freedoms. If the State has open to it a less drastic 

way of satisfying its legitimate interests, it may not choose a legislative scheme that 

broadly stifles the exercise of fundamental personal liberties.”  Kusper v. Pontikes, 414 

U.S. 51, 59 (1973) (internal quotation marks and citations omitted).  

63. Therefore, in recognizing that States must enact election codes for orderly, 

fair, and honest elections, courts reviewing challenges to ballot access cases impose a 

flexible standard. Burdick v. Takushi, 504 U.S. 428, 433-34 (1992).  If the election 

regulation imposes a severe burden, then the regulation must survive strict scrutiny. Id. at 

434. By contrast, if the election regulation imposes a light burden, rational basis or 

intermediate scrutiny applies. Id.  

64. Under the current conditions created by COVID-19, including a declared 

state of emergency in our Commonwealth as well as a declared National emergency, 

Virginia’s signature requirement imposes a severe burden on Plaintiffs.  
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65. This burden is compounded because of the various government 

recommendations that individuals maintain at least six feet distance between them.  

66. Virginia does not have a compelling justification to require Plaintiffs to 

continue circulating large numbers of petitions between now and March 26 when there 

are guidelines from the U.S. Government, Virginia government, and the Center for 

Disease Control recommending people to maintain a safe distance of six fee or more.  

67. Furthermore, Virginia cannot claim a compelling justification when 

Virginia, recognizing the danger imposed by the communicable disease COVID-19, is 

encouraging voters to cast absentee ballots rather than go to the polls and vote.  The fact 

that State Defendants are encouraging voters to vote absentee and not travel to the polls 

insinuates that it is contrary to the health of Virginians to come into close contact with 

others. Virginia cannot say that for the health of voters, do not vote in person but still 

demand that Plaintiffs still send volunteers out to neighborhoods and business and collect 

signatures in person.  

68. In analogous situations, courts have extended voter registration deadlines 

in light of natural disasters, like hurricanes. See Fla. Democratic Party v. Scott, 215 F. 

Supp. 3d 1250 (N.D. Fla. 2016). In that court’s analysis of the burden, the court noted 

that in the final week before voter registration closed, an estimated 100,000 people were 

expected to register. Id. at 1257. But because of Hurricane Matthew, these potential 

voters were forced to flee the State. Id. Thus, these potential voters could not vote 

because they were unregistered. Id. Florida’s voter registration statute imposed a severe 

burden that it could not justify. Id.  
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69. Because the inability to register to vote meant these 100,000 people could 

not vote, the court ruled that was a severe burden. Id. 

70. Florida could not justify its severe burden because, similar to here, several 

other states impacted by Hurricane Matthew either extended their voter registration 

deadlines or permitted voter registration on Election Day. Id. Accordingly, under the 

flexible approach explained in Burdick, the court ruled that under any standard, Florida 

could not justify its decision not to extend voter registration in light of Hurricane 

Matthew. Id. at 1257-58; see also Ga. Coalition for the Peoples' Agenda, Inc. v. Deal, 

214 F. Supp. 3d 1344 (S.D. Ga. 2016) (ordering an extension of voter registration 

deadline due to Hurricane Matthew because the loss of the right to vote would be an 

irreparable harm and when balanced to administrative burden of extending registration 

deadline, the harm to voting rights outweighed the administrative burden).   

71. Accordingly, Virginia does not have a compelling or even sufficiently 

important interest to justify maintaining its 10,000-signature requirement and 400-

signature per congressional district requirement in light of the current public health 

emergency.  

72. Absent an injunction, Mr. Faulkner will not appear on the ballot, a severe 

burden to his First Amendment rights. See Fla. Democratic Party, 215 F. Supp. 3d at 

1257.  

73. Additionally, because Mr. Faulkner and his campaign have obtained 3,769 

signatures, he has demonstrated a sufficient modicum of support in the context of this 

election. See Bowe v. Board of Election Comm'rs, 614 F.2d 1147, 1152 (7th Cir. 1980) 

(“The ultimate question was said to be whether in the context of California politics, a 
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reasonably diligent candidate could be expected to be able to meet the requirements and 

gain a place on the ballot.”) (citing Storer, 415 U.S. at 742).  Given the global pandemic 

that has seized our Commonwealth and our Nation, Mr. Faulkner and his campaign have 

demonstrated a modicum of support to merit a place on the ballot.  

74. At all times, State Defendants were acting under the color of state law.  

PRAYER FOR RELIEF 

A. Declare Va. Code § 24.2-521(1) unconstitutional as applied to Senate 

candidates in this particular pending election.  

B. Enjoin all Defendants from enforcing Va. Code § 24.2-521(1) in full 

against United States Senate candidates in this primary election. 

C. Order that, to obtain a position on the partisan primary election ballot for 

U.S. Senate, candidates for the U.S. Senate must obtain 3,500 signatures statewide and 

100 signatures in each of Virginia’s eleven congressional districts.  

D. DEMAND FOR ATTORNEYS’ FEES: Pursuant to Rule 3:25 of the Rules 

of the Supreme Court of Virginia, Plaintiffs seek reasonable attorneys’ fees pursuant to 

42 U.S.C. § 1988.  

E. Award all other relief that this Court deems just and necessary.  

Respectfully submitted, March 23, 2020 
 

 

Jason Torchinsky (VA Bar# 47481) 
Jonathan P. Lienhard (VA Bar# 41648) 
Shawn Sheehy (VA Bar# 82630) 
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Jason B. Torchinsky 
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