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QUESTIONS PRESENTED FOR REVIEW

1. Does placing prisoners in restrictive segregation on the
sole basis of their religious beliefs and their refusal to renounce
those beliefs violate the First Amendment?

2. Does the “command of judicial deference” in Turner v.
Safley, 482 U.S. 78 (1987), eliminate for prisoners the procedural
protections of Federal Rule of Civil Procedure 56, namely the rule
that courts should accept as true the evidence of the nonmoving
party and draw all justifiable inferences in its favor?
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OPINIONS BELOW

The opinion of the court of appeals, In Re: Long Term
Administrative Segregation of Inmates Designated as Five
Percenters, No. 98-7337 (App. at A-1), is reported at 174 F.3d 464
(4th Cir. 1999). Rehearing was denied on May 19, 1999. App. at
A-15. The opinion of the district court, Mickle v. Moore, Civil
Action No, 96-5555-2-23AJ (D.S.C. Dec. 3, 1997) (App. at A-17),
was not published.

JURISDICTION

The court of appeals entered its judgment on April 21,
1999. A timely petition for rehearing was denied on May 19, 1999.
The jurisdiction of this Court is invoked under 28 U.5.C. § 1254(1).

CONSTITUTIONAL PROVISIONS INVOLVED

This case involves the First Amendment to the United
States Constitution, which in pertinent part prohibits laws “respect-
ing an establishment of religion, or prohibiting the free exercise
thereof””; and the Fourteenth Amendment, which in pertinent part
provides that no state shall “deprive any person of life, liberty or
property, without due process of law.”

STATEMENT QF THE CASE

Petitioners are inmates in the custody of the South Carolina
Department of Corrections (“SCDC”) who have been indefinitely
placed in segregation solely because they are members of the Five
Percent Nation of Gods and Earths (aiso referred to as “Five
Percenters”). The Five Percent Nation was founded in the 1960's
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by Clarence 13X, a former member of the Nation of Islam. Con-
cerned with the spiritual well-being of young people mn society,
Clarence 13X focused on reaching those wha had been overlooked
by the older Muslims. The Five Percent Nation is separate from the
Nation of Islam but emphasizes related texts, including the Holy
Qur'an. Individual members study spiritual lessons, pray, fast, and
participate in group worship.'

The courts below have assumed, for purposes of summary
judgment, that the Five Percent Nation of Gods and Earths is a
religious group entitled to protection under the Free Exercise
Clause of the First Amendment. (App. at A-7, A-20-21). Petition-
ers presented evidence below, including an expert affidavit and
excerpts from religious texts, showing that the Five Percent Nation
is in fact a religion, not a gang or other kind of criminal organiza-
tion. It is undisputed that numerous members of the Five Percent
Nation in the SCDC have never threatened prison security in any
way. Prior to the implementation of the SCDC’s policy, these in-
mates had excellent institutional records and low security levels.
While the Five Percent Nation is predominantly African American.
its fessons make clear that anyone, including whites, can become a
member. Several of the inmates whom the SCDC has designated as
Five Percenters have been white.

In June 1995 the SCDC designated the Five Percent Nation
as a “security threat group.” The SCDC initially segregated ap-
proximately 300 inmates whom it suspected were members of the
Five Percent Nation, including many inmates with excellent institu-
tional records, low security levels, and no invelvement in any

1. For a description of the origins and spiritual beliefs of the Five
Percent Nation, see Patrick v. LeFevre, 745 F.2d 153, 155-56 (2nd Cir.
1984).




prison misconduct. Segregation requires that inmates remain in
their cells 23 hours per day. Inmates in segregation are excluded
from prison school and work programs and lose good-time credit as
a result. While in segregation petitioners have suffered from emo-
tional distress, severe depression requiring medication, and physi-
cal pain and suffering. SCDC policy recognizes that conditions in
its segregation units may lead to “acute anxiety or other mental
health problems” over time.

The SCDC considers inmates for release from segregation
only if they renounce their affiliation with the Five Percent Nation.
According to the SCDC's Security Threat Group Procedures, “[t]he
inmate must demonstrate their [sic] renunciation of affiliation with
the STG and document their renunciation on a Security Threat
Group Renunciation Form,” after which the Institutional Security
Threat Group Committee interviews the inmate to determine whet-
her release is appropriate based on his renunciation. Many inmates
have refused to renounce their retigious beliefs and have remained
in segregation since this policy went into effect over four years ago.

Any group may be designated a “security threat™ if it con-
sists of three or more inmates, a common name, and has members
who have committed unlawful acts relating to safety or security.
Although this definition includes nearly every racial, ethnic, or
religious group in the SCDC, the record in this case shows that the
Five Percent Nation is the onfy group it has designated as a security
threat.

The SCDC has maintained that its categorical segregation
and renunciation policy is justified because some individuals it
designated as Five Percenters were involved in institutional distur-
bances. Petitioners have disputed the accuracy of methods used by



the SCDC to identify prisoners as Five Percenters.> Further, in the
June 16, 1995 memorandum implementing its policy, the SCDC
interpreted a particular religious lesson as support for its conclusion
that the Five Percent Nation promotes violence: “The second les-
son implies that the Five Percenters need to kill four ‘DEVILS.”
‘DEVIL’ in the Five Percenter terminology is the white man or any
other person not belonging to the Five Percenter Nation.” As peti-
tioners showed below, however, members of the Five Percent
Nation are not called upon to murder white people, but instead
believe that they must purify themselves by figuratively killing the
four “devils” of “lust, pride, longing for luxury and . . . bondage to
logic.” There is no evidence of any Five Percenter killing any
white person in South Carolina. The particular religious text ana-
lyzed by the SCDC actually comes from a lesson of the Nation of

2. For example, in the SCDC’s report on a January 1995 incident at
Lieber Correctional Institution, the investigator identifies the participat-
ing inmates as “admitted Five Percenters (Muslims who follow the
teachings of Louis Farakon [sic]).” This identification is incorrect;
Minister Louis Farrakahn leads the Nation of Islam, not the Five
Percenters. The SCDC also cites the January 1995 incident at Allendale
Correctional Institution as grounds for its designation, but none of the
five inmates involved are listed in either the SCDC’s April 1995 or
March 1997 lists of Five Percenter inmates. The SCDC cites the April
1995 riot at Broad River Correctional Institution, but again none of the
inmates involved were designated as Five Percenters when the SCDC
implemented its segregation policy two months later. In fact, there is
only one, oblique reference to the Five Percent Nation in the SCDC’s
thirteen-page criminal investigative report about this riot. Moreover, the
rioting inmates’ expressed reasons for their conduet (the Director’s
removal of inmates’ parole, personal clothes and religious haircuts) bear
no relation to Five Percenter beliefs generaily as they do not require
religious haircuts or other grooming techniques.
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Islam, which the SCDC recognizes as a valid religion, not a security
threat group.

The SCDC has also justified its policy by citing unsubstan-
tiated reports from other prison systems. However, to the extent
these reports suggest that the Five Percent Nation is a gang, not a
religion, they directly contradict the testimony of a key SCDC offi-
cial in this case.’

Petitioners do not minimize the seriousness of misconduct
in South Carolina prisons. The inmates involved were properly
subject to institutional and criminal sanctions for their violent and
unjustified behavior. However, none of the SCDC’s incident re-
ports support the conclusion that members of the Five Percent Na-
tion in the SCDC are involved in any system-wide conspiracy, or
that their beliefs inherently give rise to legitimate security concerns.
Instead, these reports describe isolated instances of misconduct that

3. A one-page “intelligence summary” from the Federal Bureau of
Prisons (BOP) -- which itself does not segregate Five Percenter inmates -
- stated that the Five Percent Nation has a “[w]ell organized criminal
structure™ that “operates behind a facade of cultural and religious rheto-
ric.” By contrast, SCDC Security Threat Group Coordinator Robert
Walker testified that he believed that Five Percenters in the SCDC do not
have a hierarchy -- even though *most traditional prison gangs” do. The
BOP report stated that the Five Percent Nation is “very heavily into drug
trade,” whereas Walker knew of no Five Percenter involvement in illegal
drug dealing or literature advocating drug dealing. The BOP report
stated that the “main operating areas” of the Five Percenters “are concen-
trated in Monmouth and Qcean counties, New Jersey,” but did not
mention South Carolina at all. While Walker did not know of any gang
that does not punish members who try to leave without approval, he was
unaware of any such retaliation practices among Five Percenters in the
SCDC.



could have been committed by any random group of inmates, re-
gardless of their religious affiliation. When the SCDC placed the
approximately 300 inmates believed to be Five Percenters in admin-
istrative segregation in April 1995, only five of those individuals
had been identified in the reports that the SCDC has used to justify
its designation of the Five Percent Nation as a Security Threat
Group.

Beginning in July 1995, approximately forty-nine inmates
filed individual pro se civil rights actions challenging the SCDC’s
treatment of inmates designated as Five Percenters. On October 25,
1996, the district court ordered the various cases consolidated pur-
suant to Fed. R. Civ. P. 42(a), under the caption “In Re: Long Term
Administrative Segregation of Inmates Designated As Five
Percenters.” Petitioners filed an Amended Complaint on December
31, 1996. The district court had jurisdiction under 28 U.S.C. §§
1331 and 1343(a)(3).

On June 4, 1997, the SCDC filed a motion for summary
judgment. Petitioners responded with a memorandum of law; a list
of the disputed facts in the case; an expert declaration describing
the history and beliefs of the Five Percent Nation, declarations
describing petitioners’ religious beliefs, their excellent prison re-
cords, and conditions in segregated custody; religious texts of the
Five Percent Nation: excerpts from the deposition of the Security
Threat Group Coordinator for the SCDC; and other relevant institu-
tional records.

On December 3, 1997, the District Court awarded the
SCDC summary judgment on petitioners’ First Amendment chal-
lenge to their indefinite placement in isolated custody. It recog-
nized petitioners’ argument that only a few members of the Five
Percent Nation have any record of involvement in incidents of



violence in SCDC facilities,* but held that the “operative inquiry”
under Turner v. Safley, 482 U.S. 78 (1987), was “more than a mat-
ter of mere percentages,” but whether SCDC officials, “given the
full body of information regarding the Five Percenters that was
available to them, could rationally conclude that segregating the

entire group would advance the legitimate interests of institutional
security.” App. at A-22-23. The court recognized a factual dispute
regarding whether the Five Percenters had a “philosophy of racial
hostility,” but concluded that this question was incidental to the
guestion “whether accommodation of Plaintiffs’ asserted rights
would impact the smooth administration of the prison.” 1d. at A-25.
The court did not find any “ready alternatives” to the SCD(C’s seg-
regation policy, although it did not specifically discuss the possibil-
ity of making individualized determinations of dangerousness unre-
fated to the petitioners’ religious beliefs. Id. at A-26.

Petitioners appealed the district court's summary judgment
order. On April 21, 1999, the Fourth Circuit affirmed. It stated that
“restrictions that would clearly violate the Constitution outside the
prison setting may be rationally based within that setting.” App. at
A-7 n.4. Based on three incidents that occurred in early 1995, the
court of appeals stated that it was “rational” for the SCDC to desig-
nate all members of the Five Percent Nation as security threats. Id.
at A-9. Petitioners could still exercise their religion: “Even in
high-security confinement the Five Percenters remain free to pray,

4. The court noted that of the sixty-four inmates currently confined in
high-security segregated custody at that time, the SCDC had documented
the involvement of eleven in prison disturbances. App. at A-22 n.1.
Eighteen inmates believed 1o be Five Percenters were involved in the five
incidents that took place between August 1992 and April 1995, prior to
the SCDC’s placement of 300 suspected Five Percenters in segregation.
Id.



fast, and study religious materials.” Id. To require that inmates be
classified on the basis of their predicted dangerousness, not their
religious identity, would deprive SCDC officials “of the all-impor-
tant option of prevention.” Id. at A-10. The court refused to credit
petitioners’ evidence regarding their rejection of racism and vio-
tence and their limited involvement in the incidents cited by the
SCDC because “to draw these inferences in the inmates’ favor
would turn Turner’s command of judicial deference on its head.”
Id. As for the SCDC’s requirement that inmates renounce their
religious beliefs and affiliation, the court concluded that “it is up to
the SCDC to determine when an inmate is safe to return to the gen-
eral population.” Id. at A-11.

Petitioners’ request for en banc rehearing was denied on
May 19, 1999, App. at A-16.

REASONS FOR GRANTING THE WRIT

L THIS COURT SHOULD GRANT CERTIORARI
TO DECIDE WHETHER PLACING PRISONERS
IN RESTRICTIVE SEGREGATION ON THE
SOLE BASIS OF THEIR RELIGIOUS BELIEFS
AND THEIR REFUSAL TO RENOUNCE THOSE
BELIEFS VIOLATES THE FIRST AMENDMENT.

A. The proper standard of review for prison
policies that classify prisoners based on
their religious identity is a matter of conflict
among this Court and the circuit courts.

Certiorari should be granted because the Fourth Circuit’s
decision affirming summary judgment for the SCDC conflicts with
the First Amendment jurisprudence of this Court and other circuit
courts. Unlike virtually all other policies affecting prisoners’ First
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Amendment rights, the SCDC’s designation of the Five Percenters
as an “security threat group” is not a facially neutral policy which
incidentally impinges upon religious freedom. Instead, it is an
explicit policy which uses religious belief as a generic proxy for
potential danger. Policies which explicitly target religion have
repeatedly been held to violate the “foremost” objective of the Free
Exercise Clause: to protect “the right to believe and profess what-
ever religious doctrine one desires.” Employment Division v.
Smith, 494 U.S. 872, 877 (1990). A “law targeting religious be-
liefs as such is never permissible.” Church of Lukumi Babalu Ave,
Inc. v. City Of Hialeah, 508 U.S. 520, 533 (1993) (emphasis added)
(citation omitted). See also Cantwell v. Connecticut, 310 U.S. 296,
303-04 (1940) (describing concept of “freedom to believe” as “ab-
solute” under Free Exercise Clause). The “principle that govern-
ment may not enact laws that suppress religious belief or practice is
so well understood that few violations are recorded in our opin-
ions.” Church of Lukumi, 508 U.S. at 523, See Larson v. Valente,
456 U.S. 228 (1982) (holding that statute treating some religious
denominations more favorably than others violated Establishment
Clause); McDaniel v. Patv, 435 U.S. 618 (1978) (striking down
Tennessee statute that disqualified ministers or priests from holding
certain public offices); Fowler v. Rhode Island, 345 U.S. 67 (1953)
(holding that municipal ordinance was applied unconstitutionally
when interpreted to prohibit preaching in public park by Jehovah's
Witness but to permit preaching by Catholics and Protestants);
Niemotko v. Marvland, 340 U.S. 268 (1951) (vacating disorderly
conduct convictions for two Jehovah's Witnesses who held meeting

in public park where other religious organizations had previously
been allowed to meet).

In its opinion, the Fourth Circuit refused to apply these
First Amendment cases, stating that “restrictions that would clearly
violate the Constitution outside the prison context™ may survive
review within that setting. App. at A-7 n.4. The decision not to

S



apply strict scrutiny to a policy which explicitly targets a religion
inside the prison context ignores this Court’s decision in Cooper v.
Pate, 378 U.S. 546 (1964) -- a case with facts strikingly similar to
this one. The plaintiff Thomas Cooper was a “Black Muslim”
prisoner in Illinois: i.e., a member of the Nation of Islam. Cooper
claimed that Illinois prison officials placed him in segregation be-
cause of his religious beliefs and refused to allow him a copy of the
Qur'an. The district court dismissed his complaint, and the Seventh
Circuit affirmed, taking judicial notice of “certain social studies
which show that the Black Muslim Movement, despite its pretext of
a religious facade, is an organization that, outside of prison walls,
has for its object the overthrow of the white race, and inside prison
walls, has an impressive history of inciting riots and violence.”
Cooper v. Pate, 324 F.2d 165, 166 (7th Cir. 1963). The Seventh
Circuit also referred to reports of violence at other prisons in the
country, and remarked that “it is apparent that the Muslim beliefs in
black supremacy and their reluctance to yield to any authority exer-
cised by ‘some one (who) does not believe in (their) God,’ present a
serious threat to the maintenance of order in a crowded prison envi-
ronment.” Id. at 167 (citation omitted).

This Court unanimously reversed, stating that it violates the
First Amendment for prison officials to discriminate against an
inmate “solely because of his religious beliefs.” Cooper, 378 U.S.
at 546. On remand, after observing that Black Muslims, including
Cooper, had been involved in “violent occurrences,” the Seventh
Circuit stated:

The problem should not be minimized.
Defendants, however, have not tried the course of
permitting worship services for this group under
regulation. Such course is apparently followed at
some institutions. Although Cooper and other Eli-
Jah Muhammad Muslims at Stateville have been

10



serious disciplinary problems, there are other pris-
oners of their faith who have not been.

The district court found that there are /ess
drastic and less sweeping means of achieving nec-
essary control of such group services than categor-
ically banning them. In part that is a finding of
fact, and in part a recognition that discrimination in
treatment of adherents of different faiths could be
Justified, if at all, only by the clearest and most pal-
pable proof thai the discriminatory practice is a
necessity. Proof which would be more than ade-
quate support for administrative decision in most
fields does not necessarily suffice when we are
dealing with the constitutional guaranty of freedom
of religion . . ..

Cooper v. Pate, 382 F.2d 518, 521 (7th Cir. 1967) (emphasis
added). As for Cooper's confinement in the prison's segregation
unit, the court found that this treatment was “for normal disciplin-
ary reasons and not because of any religious beliefs he may hold.”
Id. at 523. Only because “Cooper’s detention in segregation is not
on account of his religion,” the Seventh Circuit concluded, his
constitutional rights were not violated. 1d. at 524. See also Cruz v.
Beto, 405 U.S. 319 (1972) (reversing dismissal of complaint alleg-
ing that Buddhist prisoners, unlike Protestant, Jewish, and Roman
Catholic prisoners, were denied right to hold religious services).

Instead of following this Court’s ruling in Cooper, the
Fourth Circuit applied the test established in Turner v. Safley. 482
U.S. 78 (1987), and O’Lone v, Estate of Shabazz, 482 U.S. 342
(1987). However, this case does not involve a neutral policy that
incidentally “impinges on” religious freedom, see O’Lone, 482 U.S.
at 349, but instead a policy that directly punishes the exercise of

11



particular religious beliefs and requires that those beliefs be re-
nounced in order for the punishment to cease. See Church of
Lukumi, 508 U.S. at 546 (applying “most rigorous of scrutiny” to
“law burdening religious practice that is not neutral or not of gen-
eral application™); Employment Division v. Smith, 494 U.S. at 8§77-
78 (same). Although the standard of review for a facially non-neu-
tral policy is disputed as between this Court and the Fourth Circuit,
existing case law may not resolve this question, because until this
Court invalidated the Religious Freedom Restoration Act, see City
of Boerne v. Flores, 521 U.S. 507 (1997), courts generally applied
the heightened standard of that Act in all prisoner religious freedom
cases. Nevertheless, the logic of this Court’s two-tiered First
Amendment analysis is as compelling in the prison context as it is
outside. Non-neutral regulation of religious belief is intolerable
under any circumstance.

B. The Fourth Circuit’s application of Turner v.
Saflev conflicts with that of other circuit courts.

Even if Tumer governs all prisoner religious freedom
cases, the Fourth Circuit’s application of this test directly conflicts
with that of other circuits. Courts in other circuits have refused to
allow prison officials to prohibit all religious exercise altogether.
In Caldwell v. Miller, 790 F.2d 589 (7th Cir. 1986), an inmate chal-
lenged a ban on group religious activities as part of a lockdown at a
penitentiary. In support of his motion for summary judgment, the
warden submitted an affidavit reciting the events that precipitated
the lockdown a few years earlier and noting that a task force con-
vened to review the operation of the penitentiary recommended
several changes to secure “a safer environment for both the inmate
population and staff.” 1d, at 597. The Seventh Circuit reversed the
grant of summary judgment to the warden, concluding that it was
unable to determine, based on the record, whether the continuing

12



ban on group religious activities at the prison was reasonably
adapted to achieving an important correctional goal:

The interest in preserving order and authority in a
prison is self-evident, and internal security is “cen-
tral to all other correctional goals.” Nonetheless, in
the absence of evidentiary support, [the warden’s]
assertion that a total ban on all group religious ser-
vices is and was reasonably necessitated by secu-
rity considerations is conclusory, and hence, an
insufficient basis for summary judgment.

Id. at 599 (citations omitted). See alsp Whitney v, Brown, 882 F.2d
1068, 1078 (6th Cir. 1989) (holding that prison policy eliminating
Jewish inmates’ travel to weekly Sabbath services and annual Pass-
over seders was exaggerated response to security objectives).

There is no precedent in any other court that supports the Fourth
Circuit’s summary finding that prison officials may suppress a
religious group altogether, based only on the contested assertion of
prison authorities that such segregation advances security interests.

The touchstone of the Turner test is neutrality. Courts must
“inquire whether prison regulations restricting inmates’ First
Amendment rights operated in a neutral fashion, without regard to
the content of the expression.” Turner, 482 U.S. at 90. The
SCDC’s policy is not neutral. The SCDC implemented its policy
on the basis of a demonstrably false interpretation of a religious
text -- construing a lesson to mean that Five Percenters must Kill
“the white man,” rather than eliminate negative character traits such
as lust and pride -- which, it argued, showed that Five Percenter
beliefs themselves constitute a threat to prison security. The SCDC
continues to segregate all adherents of this religion, regardless of
each person’s institutional record or predicted dangerousness. It
conditions release from segregation on the inmate renouncing his
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religious beliefs and affiliation. The SCDC has never explained
how renunciation promotes the goal of prison security.’

The Fourth Circuit rejected petitioners’ ciaim of non-neu-
trality (App. at A-10-11) by stating that a challenged policy must
merely be related to an ostensibly neutral government objective, not
that the policy must itself be neutral with respect to the content of
particular religious belief. The court concluded that “the STG
policy is not aimed at anyone’s freedom of expression.” App. at A-
11. This conclusion, however, misunderstands this Court’s holding
in Turner which requires that a challenged policy not only be sup-
ported by an ostensibly neutral purpose, but also be neutral in oper-
ation. Separating the SCDC’s security threat group policy from the
explicitly religious classification it allows creates a false distinction
between policy and practice, a distinction Turner manifestly rejects.

In addition to requiring that policies be neutral in both
purpose and operation, this Court has also repeatedly scrutinized
prison officials’ offered justifications to ensure that their responses
are not “exaggerated.” Tumer, 482 U.5. at 98. This Court has not

5. Nothing less than a full renunciation of retigious identify will
suffice; merely renouncing violence or other kinds of misconduct is
insufficient. While the Fourth Circuit acknowledged that “prison offi-
cials should not be in the practice of . . . proscribing . . . anyone’s private
religious beliefs,” it concluded that the SCDC’s renunciation requirement
“does not suddenty render the pelicy irrational.” App. at A-11. The
SCDC can constitutionally “hinge” the determination of whether an
inmate could return to general population “on the renunciation of affilia-
tion with a violent -- albeit assertedly religious -- group.” 1d. This
analysis ignores not only petitioners’ evidence that the Five Percent
Nation is not an inherently “violent” group, but also the undisputed
evidence that most adherents subjected to the SCDC’s policy have had no
involvement in viclence or other prison misconduct whatsoever.
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allowed officials’ asserted connections between means and ends to
escape review altogether. In Turner itself the prison officials as-
serted the neutral objective of rehabilitation in support of a regula-
tion prohibiting inmates from marrying. Nevertheless, this Court
found that this objective was “suspect” and “lopsided” in that there
was evidence of “excessive paternalism™ and greater official scru-
tiny of marriages of female inmates. Id. at 98-99. Similarly, in
Procunier v. Martinez, 416 U.S. 396 (1974), the Court struck down
regulations that provided for censorship of letters expressing “in-
flammatory political, racial, religious or other views or beliefs.” As
the Court later observed in Thornburgh v. Abboit, 490 U.S. 401
(1989) -- the case relied upon by the Fourth Circuit below -- despite
the prison officials’ asserted security interest, these regulations
were “decidedly not ‘neutral’ in the relevant sense” because they
invited suppression of expression and the exercise of officials’
“personal prejudices and opinions.” Id. at 416 n.14. See also
Church of Lukumi, 508 U.S. at 534-35 (stating that Free Exercise
Clause “forbids subtle departures from neutrality” and “covert
suppression of particular religious beliefs,” and finding that chal-
lenged law was not neutral because its drafters were concerned
about only one religious group, the Santeria, and because law “in its
real operation” targeted Santeria sacrifices).®

6. Petitioners have not challenged the SCDC’s security threat group
policy in itself, but only its application against their religion. The policy
allows for any group to be designated a “security threat” if it consists of
three or more inmates, a common name, and members who have commit-
ted unlawful acts relating to safety or security. Almost any racial, ethnic,
or religious group would fall under this description -- African Americans,
Southern Baptists, Sunni Muslims, etc. -- as all these groups include
some members who have committed qualifying “unlawful” acts. By the
reasoning of the Fourth Circuit, the SCDC could lock down all Cathelic

prisoners and require them to renounce their faith, so long as it justified
(continued...)
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With regard to the second Turner factor, the Fourth Circuit
concluded that “other avenues remain available” for the Five
Percenters to exercise their religion. App. at A-9 (citing Turner,
482 U.S. at 90). “Even in high-security confinement the Five
Percenters remain free to pray, fast, and study religious materials.”
Id.” This “freedom,” however, hardly justifies the persecution that
places adherents in lockdown 23 hours per day in the first place.
Moreover, the only way for petitioners to escape indefinite
segregation is to renounce their religious beliefs altogether. It is
precisely such a2 Hobson’s choice between religious freedom and
severely restrictive conditions of confinement that the second factor
in Turner aims to guard against.? The Fourth Circuit’s constricted

6. (...continued)
its policy as an attempt to promote prison security.

7. In fact, when the SCDC implemented its policy in 1993, it
prohibited inmates from possessing any literature relating to the beliefs of
the Five Percent Nation of Gods and Earths. Petitioners have access to
such literature now in segregation only as a resuit of the preliminary
injunction entered by the District Court (App. at A-35-39) and a subse-
quent Consent Order making that injunction permanent.

8. Cf. Allen v. Coughlin, 64 F.3d 77, 80 (2d Cir. 1995) (holding that
record did not establish as matter of law that proposed alternative means
of exercising right were adequate); Whitney v. Brown, 882 F.2d 1068,
1077 (6th Cir. 1989) (holding that prohibition on movement to attend
Sabbath services left Jewish prisoners with “nothing,” in violation of
second Turner factor); Monmouth Countv Correctional Inst. Inmates v.
Lanzaro, 834 F.2d 326, 338 (3d Cir. 1987} (finding that no adequate
alternatives existed with respect to prison’s restrictions on non-therapeu-
tic abortions), cert. denied, 486 U.S. 1006 (1988). See also Jolly v.
Coughlin, 76 F.3d 468, 481 (2d Cir. 1996) (“Here, the defendants placed
the plaintiff in the position of choosing to follow his religious beliefs or

(continued...)
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notion of what “alternative means of exercising the right” satisfy
Turner raises serious questions that deserve review by this Court.

As for the third and fourth Turner factors, the Fourth Cir-
cuit ignored substantial issues of material fact as to whether the
SCDC can carry out its asserted security objective in a manner that
accommodates petitioners” Free Exercise rights. Petitioners have
argued that the SCDC should determine their security level on the
basis of “objective, behavior-oriented factors,” just as it does with
all other inmates. These determinations need not focus solely on an
inmate’s past conduct; they may consider a wide range of factors,
including the behavior of others with whom that inmate associates.
The Fourth Circuit concluded that individual assessments of dan-
gerousness “would simply reimpose the regime that existed before
the STG classification” (App. at A-10), but the evidence below
shows that certain incidents cited by the SCDC in support of its
policy could have been averted or minimized had the prison offi-
cials acted on clear warning signs of future misconduct.’ Petition-
ers do not contest “the all-important option of prevention.” App. at
A-10. What the SCDC cannot do is condemn all members of the

8. (...continued)
to improve his conditions of confinentent; that choice is not meaningful,

much less constitutional.”).

9. For instance, while they were inmates at Lee Correctional Institu-
tion, SCDC officials recognized inmates Willie Gary and Sheldon Craw-
ford -- not petitioners in this case -- as “troublemakers” and received
informaticn that “they were going to seize a female hostage.” Certainly
the SCDC could have segregated these inmates on the basis of such
information, which is unrelated to (and indeed inconsistent with) any
beliefs or practices of sincere Five Percenters. Instead, the SCDC
transferred these inmates to Broad River Correctional Institution, where
they subsequently participated in the hostage-taking riot of April 1995.
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Five Percenter religion merely by citing the misdeeds of individual
members, alleged or real.’ Of the hundreds of inmates affected by
the SCDC’s policy, many -- including petitioners Alexander
Mickle, Shaleek Azeem, Walker Jenkins, and Ameed Stevenson --
previously had excellent institutional records and low security
tevels. Their beliefs are the only reason for their placement in
segregation.

The Fourth Circuit’s extreme deference to SCDC officials,
coupled with its unwillingness to credit evidence in petitioners’
favor, see Section 1, infra, resulted in a ruling that is unusually
hostile to the exercise of religious beliefs. While petitioners’ reli-
gion is by no means mainstream, it is particularly important for this
Court to protect its exercise:

The Fathers of the Constitution were not unaware
of the varied and extreme views of religious sects,
of the violence of disagreement among them, and
of the lack of any one religious creed on which all
men would agree. They fashioned a charter of gov-
ernment which envisaged the widest possible toler-
ation of conflicting views. Man’s relation to his

10. Cf Abu-lamal v. Price, 154 F.3d 128, 135 (5d Cir. 1998) (hold-
ing that ready alternatives to prison agency’s application of rule against
inmates carrying on business or profession to inmate’s writing existed
where agency “could simply apply its rule in a content neutral fashion™);
Benjamin v. Coughlin, 905 F.2d 571 (2d Cir.) (finding reasonable alter-
native to cutting hair of Rastafarian inmates that met prison’s purported
security interests), cert. denied, 498 U.S. 951 (1990). See also Chicago
v. Morales,  U.S. __,No.97-1121, 1999 WL 373152, at *6 (June
10, 1999) (holding as unconstitutionally vague ordinance prohibiting not
only intimidating gang conduct, but also “a significant amount of addi-
tional activity”).
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God was made no concern of the state. He was
granted the right to worship as he pleased and to
answer to no man for the verity of his religious
views.

United States v. Ballard, 322 U.S. 78, 87 (1944). The Fourth Cir-
cuit’s decision conflicts with this Court’s First Amendment juris-
prudence generally, its decision in Cooper v, Pate specifically, and
numerous decisions of other circuit courts defining the scope of
prisoners’ religious freedom. This Court’s review is greatly
needed.

I THIS COURT SHOULD GRANT CERTIORARI
TO ADDRESS WHETHER THE COURT BELOW
ERRED IN HOLDING THAT THE “COMMAND
OF JUDICIAL DEFERENCE” IN TURNER v.
SAFLEY, 482 U.S. 78 (1987), ELIMINATES FOR
PRISONERS THE PROCEDURAL PROTECTIONS
OF FEDERAL RULE OF CIVIL PROCEDURE 56,
NAMELY THE RULE THAT COURTS SHOULD
ACCEPT AS TRUE THE EVIDENCE OF THE
NONMOVING PARTY AND DRAW ALL
JUSTIFIABLE INFERENCES IN ITS FAVOR.

In affirming summary judgment for the SCDC, the Fourth
Circuit refused to accept the evidence of petitioners, the nonmoving
party, as true. It expressly ruled that this Court’s decision in Turner
v. Safley, 482 U.S. 78 (1987), prevented it from drawing inferences
in prisoners’ favor:

{T]he inmates protest that they are not a racist
group and that they do not promote violence. They
dispute some incidents reported by the SCDC, con-
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tend that others involve only a few inmates, and
suggest that these were isolated cases. But to draw
these inferences in the inmates’ favor would turn
Turner's command of judicial deference on its
head. The question is not whether Moore’s conclu-
sion was indisputably correct, but whether his con-
clusion was rational and therefore entitled to defer-
ence. See Jones, 433 U.S, at 127-28. ...

App. at A-10. The court of appeals completely disregarded the
expert and other evidence presented by petitioners showing that the
Five Percent Nation is not racist, is not inherently violent, and in no
way promotes or fosters gang activity or other unlawful conduct. It
ignored SCDC official testimony showing that Five Percenters lack
the essential attributes of prison gangs, including a hierarchy, initia-
tion and retaliation practices, and involvement in drug dealing. It
ignored the fact that Alexander Mickle and other petitioners had
exemplary prison records and low security Jevels prior to being
locked down for their religion in April 1995. The Fourth Circuit’s
application of Turner and the rules on summary judgment conflicts
with the decisions of this Court and other circuit courts.

It is axiomatic that in deciding or reviewing a motion for
summary judgment, courts must accept as true the evidence of the
nonmoving party and draw all justifiable inferences in its favor.

See. e.g., Eastman Kodak Co. v. Image Technical Servs., Inc., 504
U.S. 451, 456 (1992): Masson v. New Yorker Magazine, Inc., 501

U.S. 496, 520 (1991); Anderson v. Liberty Lobby. Inc., 477 U.S.
242, 255 (1986); Adickes v. S H. Kress & Co.,398 U.S. 144, 157-

39 (1970). Courts must deny summary judgment when a genuine
issue of material fact remains to be tried, or where the moving party
is not entitled to a judgment as a matter of law.
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There is no prisoner exception to Federal Rule of Civil
Procedure 56. Even when applying the “reasonableness™ standard
of Turner v. Safley, courts must construe evidence and draw infer-
ences favorably to the nonmoving party. The Fourth Circuit’s
statement that “Turner’s command of judicial deference” prohibits
the drawing of inferences in petitioners’ favor is completely
unsupported by prior precedent and creates a conflict with the deci-
sions of this Court and other circuit courts."

Just last year, this Court rejected the D.C. Circuit’s attempt
to impose, absent an amendment to the applicable federal rules, a
“clear and convincing burden of proof” for certain prisoner claims
in summary judgment proceedings. This change, the Court found,
“lacks any common law pedigree and alters the cause of action
itself in a way that undermines the very purpose of § 1983 --to
provide a remedy for the violation of federal rights.” Crawford-E!
v. Britton, 523 U.S. 574, __ , 118 8. Ct. 1584, 1595 (1998). The
Fourth Circuit’s modification of Rule 56 and established summary
judgment procedure raises the very same concemns.

11, See, e.g., Freeman v. Arpaio, 125 F.3d 732, 736-37 (9th Cir.
1957) (reversing summary judgment for prison officials regarding alleged
denial of Muslim inmates’ access to Jumah services, notwithstanding
officials” disputed assertion that services were canceled due to absence of
hired Imam}; Shimer v. Washington, 100 F.3d 506, 510 (7th Cir. 1996)
(finding fact issues as to reasonableness of prohibition on correctional
employees from writing to parole board on behalf of inmates); Allen v,
Coughlin, 64 F.3d 77, 80-81 (2d Cir. 1995) (reversing summary judgment
where fact issues existed as to constitutionality of prison prohibition
against receiving newspaper clippings by mail); Hunafa v. Murphy, 907
F.2d 46, 47 (Tth Cir. 1990) (finding fact issues as to danger posed by
distribution of pork-free diets to Muslim inmates in disciplinary segrega-
tion).
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The Fourth Circuit’s baseless modification of the rules on
summary judgment was compounded by its exceedingly deferential
application of the test set forth in Tumer and O’Lone. Throughout
its decision, it framed its inquiry in terms of mere “rationality.”
See. e.g., App. at A-3 (describing designation of Five Percenters as
security threat group as “a rational response™), A-7 (requiring only
“minimally rational” relationship between challenged policy and
governmental objective) (quoting Hines v. South Carolina Dep’t of
Corrections, 148 F.3d 353, 358 (4th Cir. 1998)). The court stated
that by incorporating “the language of rational basis scrutiny,” the
Turner Court “chose the most deferential possibie standard of re-
view for cases presenting such issues of prison administration.”
App. at A-7-8.

Indeed, few prison policies would fail a standard of “mini-
mal rationality.” See Heller v. Doe, 509 U.S. 312, 319-21 (1993)
(stating that rational basis scrutiny does not require evidentiary
showing by government, gives “strong presumption of validity” to
challenged classification, and allows for “imperfect fit between
means and ends”). The touchstone of the Turner test, however, is
not rationality, but reasonableness: a policy that impinges on in-
mates’ constitutional rights is valid only if “it is reasonably related
to legitimate penological interests.” Turner, 482 U.S. at 89. This
distinction is critical. The Tumer “reasonableness standard,” this
Court has cautioned, is “not toothless.” Thornburgh v. Abbott, 490
U.S. 401, 414 (1989). In Turner itself the Court struck down a
regulation prohibiting inmates from marrying as “an exaggerated
response” 1o security concerns. 482 U.S. at 98-99. The deference
that Turner accords to prison officials does not relieve courts of
their duty to ensure that those officials do not disregard constitu-
tional mandates. “This is especially true in the First Amendment
area, where prison officials may attempt to ‘eliminate unflattering
or unwelcome opinions [and] apply their own personal prejudices
and opinions.”” Knecht v. Collins, 903 F. Supp. 1193, 1200 (S.D.
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Ohio 1995) (citation omitted); see also Walker v. Sumner, 17 F.2d
382, 385 (9th Cir. 1990) (“[D]eference does not mean abdication.™).
Turner requires a “mutual accommodation between institutional
needs and objectives and the provisions of the Constitution that are
of general application.” Salaam v. Lockhart I, 856 F.2d 1120, 1122
(8th Cir. 1988) (citation omitted).

In effect, the Fourth Circuit’s change to summary judgment
rules and emphasis on “minimal rationality” convert Tumer into a
subjective inquiry. The court suggested as much by determining
not whether the SCDC’s decision to implement its Five Percenter
policy was actually “correct,” but only whether it was “rational and
therefore entitled to deference.” The district court made this sub-
jective reformulation of Turner more explicit by, for instance, stat-
ing that the operative inquiry under its first prong was “whether
Defendants, given the full body of information regarding the Five
Percenters that was available to them, could rationafly conclude
that segregating the entire group would advance the legitimate
interests of institutional security.” App. at A-23 (emphasis
added)."

Turner, however, sets forth an objective, not subjective,
test. It differs in this respect from the standards this Court has
established in the context of general challenges to prison conditions

12. See also App. at A-25 (stating that with regard to third Turner
prong, SCDC officials possessed “competent information™ about certain
inmates' involvement in violent incidents and “racially-biased philoso-
phies,” from which they “reasonably concluded” that segregation of all
Five Percenters would improve prison security; they “intended” this
segregation to alleviate their perceived security risk); id. at A-26 (looking
to “the information on which Defendants based their actions” with regard
to fourth Turner prong). The district court never evaluated the SCDC
policy objectively, under all the facts in this case,
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(where courts must determine whether officials are “deliberately
indifferent,” see Farmer v. Brennan, 511 U.S. 825, 834 (1994)), or
official brutality (where courts must determine whether officials
acted “maliciously and sadistically,” see Hudson v. McMillian, 503
U.S. 1, 5-6 (1992)). Under Turner, the inquiry is not whether
SCDC officials acted “rationally” in 1995 based on the incomplete
and inaccurate information immediately before them, but whether
there is a “valid, rational connection” in fact between their policy
and their purported governmental objective. 482 U.S. at 89. Courts
are obligated to make “an independent review of the evidence.”
Salaam v. Lockhart 1, 905 F.2d 1168, 1171 (8th Cir. 1990), cert.
denied, 498 U.S. 1026 (1991). See. e.g., Turner, 482 U.S. at 98-99
(making independent evaluation of logical connection between
restrictions on marriage and prison officials’ asserted governmental
objectives and concluding that officials acted “on the basis of
excessive paternalism”™); Hunafa v. Murphy, 907 F.2d at 48
(rejecting reading of O’Lone that requires “only a determination
that a rational basis for the regulation can be conjectured,” as
opposed to determination after evidentiary hearing of “proper
balance” between prisoner’s religious freedom and needs of penal
system).”

13. The case that the Fourth Circuit cites, Jones v. North Carolina
Prisoners’ Labor Union, 433 U.S. 119 {1977), does not contradict this
point. There this Court indicated that the informed beliefs of prison
officials should be deferred to absent “a showing that these beliefs were
unreasonable.” Id. at 127-28. jones, however, presumes that inmates
may make such a showing in opposition, not that courts must invariably
rule in officials’ favor once they articulate a “rational” basis for a chal-
lenged policy. Both Turner and Q’Lone were post-trial appeals, and this
Court’s analyses drew heavily from the factual evidence developed at
trial. See O’Lone, 482 U.S. at 350-53; Turner, 482 U.S. at $1-93, 97-99.
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The need for an objective evaluation of the evidence,
treated fairly under the rules for summary judgment, is especially
important with respect to petitioners’ claims for prospective relief.
The SCDC’s policy continues to this day: inmates like Alexander
Mickle, who have no history of institutional misconduct or
involvement in any criminal conspiracy, remain locked down 23
hours per day in segregation indefinitely. It is one thing for SCDC
officials to escape damages liability on the ground that they had
incomplete or inaccurate information when they implemented their
policy in 1995. See. e.z., Anderson v. Creighton, 483 U.S. 635,
640 (1987) (recognizing qualified immunity where “contours” of
legal right are not “sufficiently clear” to make unlawfulness of
official’s conduct “apparent”). It is far different to foreclose an
injunctive remedy for an ongoing government policy not because it
is “correct,” but because it was “rationally” implemented four years
ago.

The exceedingly deferential analysis below does exactly
what this Court warned courts not to do: it immunizes prison
officials from constitutional commands and renders Turner
toothless. Unless this Court accepts review of this case, the
decision of the Fourth Circuit will draw back the “iron curtain . , .
between the Constitution and the prisons of this country,” Wolff v,
McDonnell, 418 U.S. 539, 555-56 (1974), leaving even the most
egregious violations of prisoners’ religious freedom shietded from
court review.
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CON SION

For the foregoing reasons, petitioners urge this Court to
grant their petition for certiorari.

DATED: July __, 1999
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OPINION
WILKINSON, Chief Judge:

After a series of violent prison incidents involving members of the
Five Percent Nation of Islam (the Five Percenters), the South Carolina
Department of Corrections (SCDC) classified the Five Percenters as
a Security Threat Group (STG). Acting under its Security Threat
Group policy, the SCDC then transferred all Five Percenters to
administrative segregation or to maximum custody confinement. A
number of those inmates filed suit, raising challenges to this policy
under the Free Exercise Clause, the Equal Protection Clause, and the
Eighth Amendment of the Constitution. The district court granted
summary judgment to the defendant officials of the SCDC, and the
inmates appeal. Because the designation of the Five Percenters as an
STG was a rational response to a threat to prison safety — a concern
peculiarly within the province of penal authorities — we affirm the
judgment of the district court.

L

This case concerns the long-term segregation under the SCDC's
Security Threat Group policy of inmates affiliated with the Five Per-
centers, a group which appellants describe as a religious sect and
which appellees claim is a violent gang. In fact, it was the history of
violence involving Five Percenters that led to the group’s classifica-
tion as a security threat. In early 1995 three such incidents occurred
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4 In Re: LoNG TERM ADMINISTRATIVE SEGREGATION

in SCDC facilities. That January a group of Five Percenters assaulted
three other inmates at Lieber Correctional Institution, requiring the
intervention of corrections personnel. In a second incident that same
month, a group of Five Percenters attacked three comrectional officers
at the Allendale Correctional Institution, beating those officers with
their own batons and assaulting them with their own pepper spray. As
a result, each of the victims was hospitalized. The incident report for
the Allendale attack reported that "these five inmates acted as a
group,” that they "felt as if they were acting in a manner acceptable
to the(ir] religious beliefs,” and that they "spoke of more violence to
come.”

The third, most serious incident occurred in April 1995, when six
Five Percenters and one other inmate staged a riot in the Broad River
Correctional Institution. Wielding knives, softball bats, and a variety
of improvised weapons, the inmates attacked and severely injured
several correctional officers in the prison cafeteria and yard. The
inmates then seized one officer and two food service employees as
hostages, leading to an eleven-hour standoff with law enforcement
personnel. Four officers were hospitalized as a result of these events.

The SCDC'’s problems with the Five Percenters were neither new
nor unigue. In 1992 an inmate in the Central Correctional Institution
reported being stabbed and beaten by a group of Five Percenters. Fur-
thermore, according to the unit manager of the Lee Correctional Insti-
tution, a group of Five Percenters had been active in that facility as
early as 1993, stealing from and preying on weaker inmates and on
one occasion attempting to start a riot. In addition, SCDC Director
Michael Moore learned that the Five Percenters had been active in
prison systems in New Jersey, New York, North Carolina, and Vir-
ginia.

On June 16, 1995, SCDC Director of Security Kenneth McKellar
sent Moore a memorandum referring generally to the Five Percenters’
history of violence and describing specifically the Broad River hos-
tage taking. In addition, the memorandum informed Moore that both
the New Jersey Department of Corrections and the Federal Bureau of
Prisons had classified the Five Percenters as a threat group. McKeltar
attached to this memo a New Jersey intelligence report describing the
Five Percenters as "a group of individuals who espouse violence as
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a means to an end.” A federal intelligence summary, also obtained by
the SCDC, called the Five Percenters a "radical Islamic sect/eriminal
group” that "is often boldly racist in its views, prolific in its criminal
activities, and operates behind a facade of cultural and religious rheto-
ric." Based on this information and the SCDC’s own experience,
McKellar recommended and Moore approved the designation of the
Five Percenters as an STG in South Carolina,

The SCDC’s Security Threat Group policy defines an STG as

any formal or informal organization, association, or group of
three (3) or more inmates that have a common name, and
whose members or associates engage or have engaged in
two (2) or more activities that include planning, organizing,
threatening, financing, soliciting or committing unlawful
acts or acts of misconduct classified as serious threats or
potential threats to the safety and security of the public, the
Department, employees, visitors and/or other inmates.

SCDC Policy No. OP-21.01." The SCDC Director may designate a
group as an STG after consideration of, among other things, the
group’s history of unlawful activity in the SCDC or other prison sys-
tem, its history of unlawful activity in the community, its organiza-
tional structure, and its propensity for violence. SCDC Procedure No.
OP-21.01(OP). This designation permits penal institutions to remove
all inmates affiliated with the STG from the general prison popula-
tion, to reclassify them to a higher custody level, and hence to
increase the restrictiveness of their confinement.

Classification of an individual as an STG member requires
approval up the prison’s chain of command, including the approval
of the prison warden and the SCDC Deputy Director of Operations.
An inmate who is classified as an STG member is notified of that fact
and given an opportunity to respond. An inmate may be released from

'Citations to the STG Policy and Procedure are to the versions of those
instruments, dated May 15, 1996, that were presented to the district court
and to this court. There has been no suggestion that these documents are
not representative of the STG policy and procedure in effect in June
1995.
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STG status only if the Director removes the STG designation from his
group, if the SCDC finds that it has misidentified the inmate, or if the
inmate renounces his affiliation with the group.

SCDC institutions proceeded to identify individual Five Percenters
and to adjust their security classifications. Those inmates — number-
ing approximalely three hundred at the outset and approximately
sixty-four as of March 1997 — were confined in administrative segre-
gation and in maximum custody, both of which require full-time in-
cell confinement except when the inmates shower or take recreation.

In the summer of 1995 a number of those inmates filed suits in the
United States District Court for the District of South Carolina. After
their cases were consolidated, the appellants filed an amended com-
plaint asserting claims under the Constitution and 42 U.S.C. § 1983.
Specifically, the inmates alleged that the designation of the Five Per-
centers as an STG violated the Free Exercise Clause of the First
Amendment and the Equal Protection Clause of the Fourieenth
Amendment. They also claimed that their indefinite high-security
confinement violaled the Eighth Amendment.? Their complaint
named Moore, McKellar, and William Catoe, Deputy Director for
Operations of the SCDC, in their personal and official capacities, and
requested injunctive relief and damages.

The Five Percenters moved for a preliminary injunction and the
defendants moved for summary judgment. The district court granted
the defendants’ motion with regard to the free exercise, equal protec-
tion, and Eighth Amendment claims. The Five Percenters appeal.’

Appeliants raised three other claims that are not at issuc in this appeal.
The first, a challenge 1o a ban on the possession of Five Percenter litera-
lure, was setiled by the parties after the district court enjoined the restric-
tion. The second, based on the Religious Freedom Restoration Act of
1993, 42 U.S.C. § 2000bb ef seq., was withdrawn in light of the Supreme
Court’s intervening decision in City of Boerne v. Flores, 117 S. Ct. 2157
(1997). The third, based on the Due Process Clause, has been abandoned.

*The Five Percenters also appeal the district court’s refusal to certif y
a class action in this casc. The court reasoned that the joinder of all par-
ties would not be impracticable, Fed. R. Civ. P. 23(a)(1), and chose
instead to consolidate all Five Percenter cases pursuant to Rule 42(a). We
do not think the district court abused its discretion in declining to certify
a class. See Lowery v. Circuit City Stores, Inc., 158 F.3d 742, 757 (4th
Cir, 1998).
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II.

We first address the Five Percenters’ claim under the Free Exercise
Clause of the First Amendment. Although the parties vigorously dis-
pute whether the Five Percenters even constitute a religious group, the
district court did not attempt to resolve this question, Rather, the court
assumed — as do we — that the Five Percenters are a religious group
entitled to First Amendment protection. We thus avoid the "difficult
and delicate task” of examining the nature and sincerity of the
inmates’ professed beliefs. Thomas v. Review Bd., 450 U.S. 707, 714
(1981); see Patrick v. LeFevre, 745 F.2d 153 (2d Cir. 1984).

Our review of the challenged SCDC action is nevertheless highly
deferential. Even assuming that analogous action outside the prison
context would violate the Constitution, "when a prison regulation
impinges on inmates’ constitutional rights, the regulation is valid if
it is reasonably related to legitimate penological interests.” Turner v.
Safley, 482 U.S. 78, 89 (1987); accord O’Lone v. Estate of Shabazz,
482 U.S. 342, 349 (1987); Hines v. South Carolina Dep't of

Corrections, 148 F.3d 353, 358 (4th Cir. 1998)." This standard
reflects a basic reality of conviction and confinement: Although pris-
oners are not completely without the Constitution’s protection,
"[lJawful incarceration brings about the necessary withdrawal or limi-
tation of many privileges and rights, a retraction justified by the con-
siderations underlying our penal system.” OQ'Lone, 482 U.S. at 348
(internal quotation marks omitted). For that reason, "once the Depart-
ment demonstrates that it is pursuing a legitimate governmental
objective, and demonstrates some minimally rational relationship
between that objective and the means chosen to achieve that objec-
tive, we must approve of those means." Hines, 148 F.3d at 358.

The rationale for judicial deference is greatest when the mainte-
nance of prison order is at stake. By using the language of rational

*Although the parties debate the import of Church of the Lukumi
Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993), we think it
contrary to the. teachings of Turmer to transpose¢ the doctrine of non-
prison cases into the prison context. Indeed, restrictions that would
clearly violate the Constitution outside the prison setting may be ratio-
nally based within that setting.
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basis scrutiny, the Supreme Court chose the most deferential possible
standard of review for cases presenting such issues of prison adminis-
tration. The Supreme Court also explicitly rejected heightened judi-
cial scrutiny of prison security policies. Rigorous scrutiny, the Court
noted, is simply "not appropriate for consideration of regulations that
are centrally concerned with the maintenance of order and security
within prisons." Thornburgh v. Abbott, 490 U.S. 401, 409-10 (1989).
"Subjecting the day-to-day judgments of prison officials to an inflexi-
ble strict scrutiny analysis would seriously hamper their ability to
anticipate security problems and to adopt innovative solutions to the
intractable problems of prison administration.” Turner, 482 U.S. at
89. In the difficult and dangerous business of running a prison, front-
line officials are best positioned to foresee threats to order and to
fashion responses to those threats. Hence, the "evaluation of penologi-
cal objectives is committed to the considered judgment of prison
administrators, ‘who are actually charged with and trained in the run-
ning of the particular institution under examination.’" O’Lone, 482
U.S. at 349 (quoting Bell v. Wolfish, 441 U.S. 520, 562 (1979)). When
a state correctional institution is involved, the deference of a federal
court is even more appropriate. Turner, 482 U.S. at 85. Prison offi-
cials "should be accorded wide-ranging deference in the adoption and
execution of policies and practices that in their judgment are needed
to preserve internal order and discipline and to maintain institutional
security.” Bell, 441 U.S. at 547,

The SCDC’s Security Threat Group policy has exactly that objec-
tive. According to the SCDC, the purpose of the STG policy is "to
promote the secure, safe, and orderly operations of all SCDC institu-
tions, . . . to facilitate the early detection of [ST(Q] activities and mem-
bers and to ensure, to the extent possible, efficient intervention into
possible volatile situations." SCDC Policy No. OP-21.01. These are
not simply legitimate penological interests ~— they are compelling.
Hines, 148 F.3d at 358.

The Five Percenters do not — and cannot — claim that the STG
policy itself is not rationally related to the furtherance of the legiti-
mate end of prison security. The STG policy requires the assessment,
monitoring, identification, and evaluation of all groups "whose mem-
bers or associates engage or have engaged in . . . planning, organiz-
ing, threatening, financing, soliciting or committing unlawful acts or
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acts of misconduct." SCDC Policy No. OP-21.01. And once a group
has been designated as an STG, its members are identified, reclassi-
fied, and separated from the general prison population. By removing
those inmates who systematically engage in violence and other
unlawful acts from the general population and by increasing the
security of their confinement, the STG policy targets a core threat to
the safety of both prison inmates and officials. The nexus between
this policy and the maintenance of prison safety is self-evident.

The Five Percenters do, however, challenge the application of the
STG policy to their own group. Under Turner v. Safley, several fac-
tors "are relevant to, and serve to channel” our consideration of the
rationality of the SCDC'’s actions. Thornburgh, 490 U.S. at 414. First,
like the STG policy itself, the designation of the Five Percenters as
a Security Threat Group is rationally related to the legitimate objec-
tive of penal security. There is ample evidence in the record support-
ing the reasonableness of Moore’s conclusion that the Five Percenters
as a group posed a threat to prison safety. Five Percenters had been
involved in three serious acts of violence in the SCDC system in the
first four months of 1995. One of those incidents involved an assault
on fellow inmates, while the other two resulted in the hospitalization
of prison correctional officers. Additionally, Moore presented evi-
dence that the New Jersey Department of Corrections and the Federal
Bureau of Prisons had identified the Five Percenters as a racist, vio-
lent group presenting an organized threat to prison security. In light
of the information that Moore had before him, the decision to desig-
nate the Five Percenters as an STG was eminently rational.

Second, "other avenues remain available” for the Five Percenters
to exercise their religious practices in administrative segregation and
in maximum custody. Turner, 482 U.S. at 90 (internal gquotation
marks omitted). Even in high-security confinement the Five Per-
centers remain free to pray, fast, and study religious materials.
Although the inmates are unable to participate in group meetings,
they are not "deprived of all means of expression.” O'Lone, 482 U.S.
at 352 (internal quotation marks omitted).

Third, the accommodation of the Five Percenters’ asserted rights

would come at too high a cost. See Turner, 482 U.S. at 90. Prison
administration often involves tough tradeoffs. In the closed environ-
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ment of a prison, greater liberties for some may mean increased dan-
ger and intimidation for others. Because increased freedom for the
Five Percenters would come "only at the cost of significantly less lib-
erty and safety for everyone else, guards and other prisoners alike,"
we are particularly reluctant to interfere with the judgment of the
SCDC in this case. Id. at 92-93.

Finally, there are no ready alternatives to the SCDC’s course of
action. See id. at 90-91. The Five Percenters urge that the SCDC
should only segregate an inmate after making an individual assess-
ment of that inmate’s dangerousness. But this would simply reimpose
the regime that existed before the STG classification — a regime that
Moore concluded posed an unacceptable danger to corrections offi-
cers and to other inmates. When confronted with a threat to order,
"[r]esponsible prison officials must be permitted to take reasonable
steps to forestall such a threat, and they must be permitted to acl
before the time when they can compile a dossier on the eve of a riot.”
Jones v. North Carolina Prisoners' Labor Union, 433 U.S. 119, 132-
33 (1977); accord United States v. Stotts, 925 F.2d 83, 87 (4th Cir.
1991). Allowing prison officials to act only after a demonstration of
individual dangerousness would deprive them of the all-important
option of prevention. The threat of violence here was a group threat,
and prison administrators were entitled to address it in those terms.

The Five Percenters offer three arguments why the SCDC’s actions
were unreasonable. Initially, the inmates protest that they are not a
racist group and that they do not promote violence. They dispute
some incidents reported by the SCDC, contend that others involved
only a few inmates, and suggest that these were isolated cases. But
to draw these inferences in the inmates’ favor would turn Turner's
command of judicial deference on its head. The question is not
whether Moore’s conclusion was indisputably correct, but whether his
conclusion was rationat and therefore entitled to deference. See Jones,
433 U.S. at 127-28. Confronted with multiple reports of an identifi-
able group whose members not only threatened but had actually com-
mitted serious, violent acts in the SCDC system and elsewhere,
Moore’s decision to designate the Five Percenters as an STG was
manifestly a rational action.

Next, the Five Percenters contend that the application of the STG
policy to their group is irrational because it is not "content neutral,”
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inasmuch as it operates against the inmates on the basis of their group
affiliation. But Turner’s only requirement of neutrality is that the
interest being furthered be "unrelated to the suppression of expres-
sion." Thornburgh, 490 U.S. at 415 (internal quotation marks omit-
ted). Here, the STG policy is not aimed at anyone’s freedom of
expression. Rather, it rationally furthers the neutral policy of protect-
ing prison security and order. It therefore does not violate the Consti-
tution.

The Five Percenters finally question the SCDC’s policy of releas-
ing from administrative segregation those prisoners who renounce
their affiliation with the group. But since the SCDC may classify
inmates on the basis of their affiliation with the Five Percenters,
declassifying those inmates who renounce that affiliation does not
suddenly render the policy irrational. We do not think prison officials
should be in the practice of prescribing — or proscribing — anyone’s
private religious beliefs. That is not their province. But it is up to the
SCDC to determine when an inmate is safe to return to the general
population. If the SCDC wishes to hinge that determination on the
renunciation of affiliation with a violent — albeit assertedly religious
— group, it may do so.

Although the Five Percenters would have us second-guess the
SCDC in this most critical area of prison security, the Constitution
does not mandate such intrusion. Because the SCDC's decision to
designate the Five Percenters as an STG is rationally related to the
legitimate end of prison safety and security, it does not offend the
Free Exercise Clause.

III.

The Five Percenters further claim that the application of the STG
policy to their group violates the Equal Protection Clause. But they
offer no evidence that similarly situated groups of inmates — reli-
gious or otherwise — have been treated differently under the STG
policy, much less that the SCDC has acted with a discriminatory
purpose.® "There is nothing in the Constitution which requires prison

*Wec therefore need not proceed to the succeeding question of whether
the inmates’ differential treatment, had it occurred, would have been
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officials to treat all inmate groups alike where differentiation is neces-
sary to avoid an imminent threat of institutional disruption or vio-
lence." Jones, 443 U.S. at 136. The inmates have simply failed to
show that the SCDC violated their equal protection rights.

Iv.

The Five Percenters finally contend that their long-term segregated
confinement violates the Eighth Amendment. The inmates complain
that they are confined to their cells for twenty-three hours per day
without radio or television, that they receive only five hours of exer-
cise per week, and that they may not participate in prison work,
school, or study programs. These conditions are indeed restrictive, but
the restrictive nature of high-security incarceration does not alone
constitute cruel and unusual punishment. Sweet v. South Carolina
Dep’t of Corrections, 529 F.2d 854, 857 n.1 (4th Cir. 1975) (en banc).
To make out a violation of the Eighth Amendment, the inmates "must
show both (1) a serious deprivation of a basic human need; and (2)
deliberate indifference to prison conditions on the part of prison offi-
cials.” Strickler v. Waters, 989 F.2d 1375, 1379 (4th Cir. 1993) (inter-
nal quotation marks omitted). This inquiry has objective and
subjective prongs; the Five Percenters’ claim founders on both of
them.

First, the Five Percenters have not shown that the conditions in
administrative segregation or maximum custody work a serious depri-
vation of a basic human need. See Rhodes v. Chapman, 452 U.S. 337,
347 (1981). The inmates do not contend that the SCDC has failed or
wil] fail to provide them with "adequate food, clothing, shelter, and
medical care" or to protect them from harm. Farmer v. Brennan, 511
U.S. 825, 832 (1994). And the isolation inherent in administrative
segregation or maximum custody is not itself constitutionally objec-

rational under Turner. See Benjamin v. Coughlin, 905 F.2d 571, 575 (2d
Cir. 1990); see also Salaam v. Collins, 830 F. Supp. 853, 859 (D. Md.
1993) ("Unless . . . plaintiffs can show that the challenged rcgulation
impinges on a constitutional ight — which in an equal protection sctting
requires a showing of discriminatory intent — the Turner/Q’Lone [stan-
dard] is not properly invoked."), aff"d sub nom. Calhoun-El v. Robinson,
70 F.3d 1261 (4th Cir. 1995} (lable).
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tionable. Indeed, this court has noted that "isolation from companion-
ship, restriction on intellectual stimulation[,] and prolonged inactivity,
inescapable accompaniments of segregated confinement, will not ren-
der {that] confinement unconstitutional absent other illegitimate
deprivations." Sweet, 529 F.2d at 861 (internal guotation marks omit-
ted).

Moreover, the indefinite duration of the inmates’ segregation does
not render it unconstitutional. Appellants complain that they have
already been confined in administrative segregation or maximum cus-
tody for over three years, and that they do not expect to be released
in the foreseeable future. The duration of confinement in some of
these cases has been long, but length of time is "simply one consider-
ation among many" in the Eighth Amendment inquiry. Hutto v.
Finney, 437 U.S. 678, 687 (1978); see Sweet, 529 F.2d at 861-62.
Although the Five Percenters claim that their segregation has caused
them to become depressed, the only evidence submitted on this point
were the affidavits of a few inmates asserting that the overall condi-
tions of their confinement have placed them under "great stress” and
caused them "great emotional and physical suffering.” Depression and
anxiety are unfortunate concomitants of incarceration; they do not,
however, typically constitute the "extreme deprivations . . . required
to make out a conditions-of-confinement claim." Hudson v.
McMiilian, 503 U.S. 1, 8-9 (1992). A depressed mental state, without
more, does not rise to the level of the "serious or significant physical
or emotional injury” that must be shown to withstand summary judg-
ment on an Eighth Amendment charge. Strickler, 989 F.2d at 1381;
see Lopez v. Robinson, 914 F.2d 486, 490 (4th Cir. 1990),

Second, the SCDC has not been deliberately indifferent to the
inmates’ needs. See Wilson v. Seiter, 501 U.S. 294, 303 (1991);
Shakka v. Smith, 71 F.3d 162, 166-67 (4th Cir. 1995). In fact, the
opposite appears to be true. The SCDC’s procedures for administra-
tive segregation provide for peniodic visits by medical personnel and
for the referral of inmates displaying mental health problems for treat-
ment. SCDC Procedure No. 1500.13. The Five Percenters do not
allege that these procedures have not been followed — indeed, two
inmates attest that they are receiving medication for their conditions,
and another states that he has refused such attention. See Taylor v.
Freeman, 34 F.3d 266, 271-72 (4th Cir. 1994) (finding remedial mea-
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sures probative of a lack of official indifference). Since the Five Per-
centers have failed to "come forward with evidence from which it can
be inferred that the defendant-officials were . . knowingly and unrea-
sonably disregarding an objectively mlolerable risk of harm," Farmer,
511 U.S. at 845-46, summary judgment on this claim was likewise
proper on the basis of the defendants’ state of mind.

V.

In sum, we hold that the fong-term segregation of the Five Per-
centers is rationally based, and therefore that it does not violate the
Free Exercise Clause. We further hold that the SCDC has not violated
the Equal Protection Clause or the Eighth Amendment.® We therefore
affirm the judgment of the district court.

AFFIRMED

SSince we hold that there has been no constitutional violation, there is
no need to address the qualified immunity of the individual defendants.
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On Petition for Rehearing and Rehearing En Banc

The appellant’s petition for rehearing and rehearing en
banc was submitted to this Court. As no member of the Court or
the panel requested a poll on the petition for rehearing en banc,
and

As the panel considered the petition for rehearing and is of
the opinion that it should be denied,

IT IS ORDERED that the petition for rehearing and
rehearing en banc is denied.

For the Court,

/s/ Patricia S. Connor

CLERK
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