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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF ARKANSAS 

 

 

DEBRA MAYS, et al., 

 

Plaintiffs, 

 

v. 

 

JOHN THURSTON, et al., 

 

Defendants. 

 

 

 

 

 

 

Civil Case No. 4:20-cv-341-JM 

 

 

 

 

REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR  

TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

 

Plaintiffs, Debra Mays, Rev. Johnny Smith, Jr. and the Christian Ministerial Alliance, file 

this Reply in support of their emergency motion for a temporary restraining order and a preliminary 

injunction against Defendants, Secretary of State Thurston and Governor Hutchinson. 

First, Plaintiffs attach hereto affidavits demonstrating their injuries. Ms. Mays and Rev. 

Smith have requested absentee ballots and remain fearful of not being able to return them in time 

and going in-person to vote or to submit the absentee ballots. Exs. 13-14. The Christian Ministerial 

Alliance, in both the pleadings and affidavit, make clear that its members have already requested, 

received, and attempted to mail-in their absentee ballots for the upcoming runoff and are at risk of 

disfranchisement because of the March 31, 2020 deadline for receiving absentee ballots. Ex. 15. 

Second, the crisis caused by COVID-19 is fluid and ever changing. Only recently did the 

President and the Governor issue the social distancing guidelines. Only in the last week have the 

number of cases in Arkansas begun to spike. In fact, Defendants’ assertion that any changes have 

to be made weeks in advance is belied by the Governor’s order coming on March 20, less than two 

weeks before the election. Plaintiffs have moved expeditiously to fill in the gaps in the Governor’s 
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order. 

And even in less fluid situations, the courts can and do issue temporary restraining orders 

under similar timelines. See Georgia Muslim Voter Project v. Kemp, 918 F.3d 1262 (11th Cir. 

2019) (declining to stay an injunction that changed absentee voting procedures on the eve of 

Election Day); Democratic Exec. Comm. of Fla. v. Lee, 915 F.3d 1312, 1317 (11th Cir. 2019) 

(same); see also Jones v. Governor of Fla., 950 F.3d 795 (11th Cir. 2020) (declining to stay a 

preliminary injunction issued less than two weeks before the election); ACLU of Minnesota v. 

Kiffmeyer, No. 04-CV-4653 MJR/FLN, 2004 WL 2428690, at *1 (D. Minn. Oct. 28, 2004) 

(changing voter ID requirements less than a week before Election Day); Ex. 16, Slip Op. at 10-11, 

Copeland v. Huckabee, No. 4:02-cv-00675-GH, Doc. No. (E.D. Ark. Oct. 30, 2002) (same).  

Third, where, as here, Plaintiffs face disfranchisement, courts have repeatedly applied strict 

scrutiny. See, e.g., O’Brien v. Skinner, 414 U.S. 524, 529 (1974); Obama for America v. Husted, 

697 F. 3d 423, 429 (6th Cir. 2012); Republican Party of Ark. v. Faulkner Cty., 49 F.2d 1289, 1297 

(8th Cir. 1995).  

Fourth, regarding the non-binding district court cases cited by Defendants, here, Plaintiffs’ 

request for a temporary restraining order is fundamentally different from and more modest than 

the requests made in the other cases. In Arcia v. DeSantis, at midnight before the election and later 

again on Election Day, the plaintiffs’ requested different and more ample changes to the election 

process. Doc. Nos. 8-1, 8-2.  Here, several days before the election, Plaintiffs simply asked that 

Defendants accept ballots mailed out tomorrow and received after Election Day.  

This Court has broad discretion to enter an injunction that takes into consideration the facts 

and state law requirements that Defendants claim might be impacted by an injunction. See Lee, 

915 F.3d at 1327 (describing the broad discretion that district courts have in issuing injunctions). 
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For example, the Court could order Defendants to count absentee ballots mailed out and received 

within seven days of Election Day. Defendants have not suggested that a timeframe of less than 

10 days is not feasible. 

And, in DNC v. Bostelmann, the court initially denied the plaintiffs’ request for an 

injunction on this issue because the April 7 election was still some weeks away. 2020 WL 1320819, 

at *7 (W.D. Wis. Mar. 20, 2020) (noting that the court would still permit plaintiffs to pursue relief 

on the absentee ballot deadline issue in a motion for preliminary injunction). But the court in that 

case has now permitted the parties to brief a renewed motion for relief on this very issue. See 

Order, Doc. No. 80, DNC v. Bostelmann, No. 20-cv-249 (E.D. Wis. Mar. 27, 2020). 

CONCLUSION  

For the reasons stated, Plaintiffs respectfully request that the Court issue an order that 

requires Defendants to accept ballots that are postmarked before or on Election Day and arrive 

within a reasonable period of time and provide adequate notice of these changes.  

Dated this 30th day of March, 2020.  

 

Respectfully submitted, 

/s/ Omavi Shukur 

Omavi Shukur (Arkansas Bar No. 2016067) 

Leah C. Aden* 

Deuel Ross* 

NAACP LEGAL DEFENSE AND 

     EDUCATIONAL FUND, INC. 

40 Rector Street, 5th Floor 

New York, NY 10006 

Phone: (212) 965-2200 

Fax: (212) 226-7592 

oshakur@naacpldf.org 

laden@naacpldf.org 

dross@naacpldf.org 
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*Pro Hac Vice Motions pending 
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CERTIFICATE OF SERVICE 

 

I certify that on March 30, 2020, I filed the foregoing document electronically via the 

Court’s CM/ECF system, which will send a copy to all counsel of record.  

 

/s/ Omavi Shukur 

Omavi Shukur 

NAACP LEGAL DEFENSE AND  

     EDUCATIONAL FUND, INC.  

40 Rector Street, 5th Floor  

New York, NY 10006  

Phone: (212) 965-2200  

Fax: (212) 226-7592  

oshukur@naacpldf.org 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF ARKANSAS 

 

 

DEBRA MAYS, et al., 

 

Plaintiffs, 

 

v. 

 

JOHN THURSTON, et al. 

 

Defendants. 

 

 

 

 

 

 

Civil Case No. 4:20-cv-341 

 

 

 

 

DECLARATION OF DEUEL ROSS 

DEUEL ROSS declares, pursuant to 28 U.S.C. § 1746, as follows: 

1. I am over the age of 18 and competent to make this declaration. I am an attorney 

for Plaintiffs. I am barred in New York and have moved to be admitted Pro Hac Vice before this 

Court in the above-captioned matter. I submit this declaration on behalf of the Plaintiffs to provide 

true and correct copies of certain documents submitted in connection with Plaintiffs’ Emergency 

Motion for a Temporary Restraining Order and Preliminary Injunction. 

2. A true and correct copy of a declaration from Plaintiff Debra Mays, is attached 

hereto as Exhibit 13. 

3. A true and correct copy of a declaration from Plaintiff Johnny Smith, Jr., is 

attached hereto as Exhibit 14. 

4. A true and correct copy of a declaration from Bishop Vernon Kennebrew, 

president of the plaintiff Christian Ministerial Alliance, is attached hereto as Exhibit 15. 

5. A true and correct copy of the slip opinion in Copeland v. Huckabee is attached 

hereto as Exhibit 16. 
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6. I declare under penalty of perjury that, to the best of my knowledge, the foregoing 

is true and correct. 

Dated: March 30, 2020  

  

  

 Deuel Ross 
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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF ARKANSAS 
 

 

DEBRA MAYS, et al., 

 

Plaintiffs, 

 

v. 

 

JOHN THURSTON, et al., 

 

Defendants. 

 

 

 

 

 

Civil Case No. 4:20-cv-341-JM 

 

 

 

 

DECLARATION OF DEBRA MAYS 

1. I, DEBRA MAYS, pursuant to 28 U.S.C. § 1746, declare as follows: 

2. I am over the age of 18 and competent to make this declaration. 

3. I am African American and a registered voter over age 55. I reside in the City of 

Pine Bluff in Jefferson County, Arkansas. I am eligible to vote in the March 31, 2020 runoff 

election.  

4. Given the developing COVID-19 crisis and the social distancing guidelines issued 

by the Governor, I desire to vote absentee in the March 31, 2020 runoff election to protect my 

health and the health of others around me.  

5. Until last week, I was not aware that the Governor had extended the deadline for 

requesting an absentee ballot via email, fax, or mail. I have filed a request for an absentee ballot.  

6. I am afraid that, if I were to appear in-person to vote or to submit an absentee ballot, 

I would be violating the social distancing guidelines issued by the Governor and that I might 

contract or unintentionally contribute to the spread of COVID-19. However, I do not believe that 

I will be able to mail in my absentee ballot in time to meet the March 31 deadline for tabulation. 
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7. I declare under penalty of perjury that, to the best of my knowledge, the foregoing 

is true and correct. 

Dated March 30, 2020. 
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UNITED STATES DISTRICT COURT 
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DEBRA MAYS, et al., 

 

Plaintiffs, 

 

v. 

 

JOHN THURSTON, et al., 
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Civil Case No. 4:20-cv-341-JM 

 

 

 

 

DECLARATION OF REV. JOHNNY SMITH, JR. 

1. I, JOHNNY SMITH, JR., pursuant to 28 U.S.C. § 1746, declare as follows: 

2. I am over the age of 18 and competent to make this declaration. 

3. I am an African-American registered voter over age 60. I reside in the City of Pine Bluff 

in Jefferson County, Arkansas. I am eligible to vote in the March 31, 2020 runoff.  

4. Given the developing COVID-19 crisis and the social distancing guidelines issued by the 

Governor and the President, I desire to vote absentee in the March 31, 2020 runoff election to 

protect my health and the health of others around him.  

5. Until last week, I was not aware that the Governor had extended the deadline for requesting 

an absentee ballot. I have never voted absentee before. I have requested an absentee ballot for the 

upcoming runoff election.  

6. I am afraid that, if I were to appear in-person to vote or to submit an absentee ballot, I 

would be acting in violation of the social distancing guidelines issued by the Governor and that I 

might contract or unintentionally contribute to the spread of COVID-19. However, I do not believe 

that I will be able to mail in my absentee ballot in time to meet the March 31 deadline for tabulation. 

7. I am the pastor of Shiloh Baptist Church in Jefferson County. I bring this action in 
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my individual capacity and as a representative of my church and its membership. Most of the 

members of my church are Black. Many of the elderly Black registered voters who are members 

of my church and eligible to vote in the runoff are afraid of voting in-person given the outbreak 

and do not want to violate social distancing guidelines. I am also concerned that the absentee 

ballots of members who have already mailed their ballots in will not arrive before the March 31 

deadline for tabulation. 

8. I declare under penalty of perjury that, to the best of my knowledge, the foregoing 

is true and correct. 

 

Dated: March 30, 2020 
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UNITED STATES DISTRICT COURT 
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DEBRA MAYS, et al., 
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DECLARATION OF BISHOP VERNON KENNEBREW 

1. I, VERNON KENNEBREW, pursuant to 28 U.S.C. § 1746, declare as follows: 

2. I am over the age of 18 and competent to make this declaration. 

3. I am the president of the Christian Ministerial Alliance (“Ministerial Alliance”). The 

Ministerial Alliance is a non-profit, non-partisan interfaith coalition of religious leaders from 

Pulaski County and neighboring areas founded in 1968—just three years after Congress’ 

enactment of the Voting Rights Act. It is devoted to furthering racial equality and justice in 

Arkansas. In furtherance of its mission, has been involved in litigation relating to minority voting 

rights. 

4. The Ministerial Alliance’s membership includes Black and other registered voters 

in Arkansas who are eligible to vote and wish to vote absentee in the March 31, 2020 runoff 

election, but who reasonably fear voting in-person or submitting absentee ballots in-person 

because the members themselves, or their family or friends, are susceptible to serious 

complications arising from exposure to the COVID-19 coronavirus. I am afraid that those members 

who have already mailed-in their absentee ballots will not have those ballots counted because of 

the March 31, 2020 deadline or that members may risk the public health to vote in-person. 
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5. Members of the Ministerial Alliance also face logistical barriers, such as lack of 

transportation and lower income, that make it more difficult for them to meet the challenged 

deadline.  

6. Because of these concerns, the Ministerial Alliance signed a March 24, 2020 letter 

asking the Secretary of State to take other steps to address the concerns herein and otherwise secure 

the election in this crisis. To date, the Secretary has not responded to the letter or addressed all of 

its concerns. 

7. I declare under penalty of perjury that, to the best of my knowledge, the foregoing 

is true and correct. 

 

Date: March 30, 2020 
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