
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 
 
FAVIAN BUSBY, ET AL.,   ) 
            ) 

Plaintiff,    ) 
            ) 
vs.      ) No.: 2:20-CV-02359-SHL 
            )  
FLOYD BONNER, JR., ET AL.,    ) 
            ) 
 Defendants.    ) 
______________________________________________________________________________ 
  

RESPONDENTS-DEFENDANTS’ MOTION TO DISMISS FIRST AMENDED 
PETITION 

______________________________________________________________________________ 
 
 Respondents-Defendants, Floyd Bonner, Jr., Shelby County Sheriff and the Shelby County 

Sheriff’s Office, by and through their undersigned counsel, respectfully move the Court to dismiss 

the Petitioners’ First Amended Petition for Writ of Habeas Corpus pursuant to Rule 12(b)(6) of 

the Federal Rules of Civil Procedure. In support of this motion, Respondents-Defendants rely upon 

their Memorandum in Support of Respondents-Defendants’ Motion to Dismiss the First Amended 

Petition. 

Respectfully submitted, 

PENTECOST, GLENN & MAULDIN, PLLC 

   By:  s/Nathan D. Tilly  
     James I. Pentecost (#11640) 
     Nathan D. Tilly (#031318) 
     J. Austin Stokes (#031308) 
       162 Murray Guard Drive, Suite B 
     Jackson, Tennessee 38305 
     (731) 668-5995 – Telephone  
     (731) 668-7163 – Fax 
     jpentecost@pgmfirm.com      
     ntilly@pgmfirm.com 
     astokes@pgmfirm.com 
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Shelby County Attorney’s Office 
     160 North Main Street, Suite 950 
     Memphis, TN 38103 
     (901) 222-2100 
 
     Attorneys for Respondents-Defendants 
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      James I. Pentecost 
       Nathan D. Tilly 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION 
 
FAVIAN BUSBY, ET AL.,   ) 
            ) 

Plaintiff,    ) 
            ) 
vs.      ) No.: 2:20-CV-02359-SHL 
            )  
FLOYD BONNER, JR., ET AL.,    ) 
            ) 
 Defendants.    ) 
______________________________________________________________________________ 
  

RESPONDENTS-DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR  
MOTION TO DISMISS THE FIRST AMENDED PETITION 

______________________________________________________________________________ 
 

Respondents-Defendants, Floyd Bonner, Jr., Shelby County Sheriff and the Shelby County 

Sheriff’s Office (“Respondents-Defendants”) file this memorandum in support of their motion to 

dismiss the First Amended Petition. [ECF No. 50.] 

BACKGROUND 

Petitioners Favian Busby and Michael Edgington originally filed this action on May 20, 

2020, seeking class certification of similarly situated pretrial detainees and requesting an order 

from this Court requiring their release from the Shelby County Jail due to fears that they would 

contact COVID-19. [ECF No. 1.]  In response, Respondents-Defendants filed a motion to dismiss 

and a response in opposition to Petitioners’ motion for class certification. [ECF No. 25.] This Court 

denied Respondents-Defendants’ motion to dismiss and granted Petitioners’ motion for class 

certification.  [ECF No. 38.]  Subsequently, Petitioners, Favian Busby, Michael Edgington, Russell 

Leaks, and Joseph Nelson, filed an Amended Petition.  [ECF No. 50.]   

In said Amended Petition, Petitioners allege there are specific conditions at the Shelby 

County Jail that make them susceptible to being infected by COVID-19. For example, they allege 
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that during mealtimes, detainees are required to “line up inches apart.”  [ECF No. 50, ¶ 32.] They 

further claim that they must “use and reuse” the same “high-touch” items, such as telephones and 

kiosks, but that the jail does not provide disinfectant or other cleaning supplies to sanitize these 

items. [ECF No. 50, ¶ 33.] They also allege that the jail does not test enough new arrestees for 

COVID-19 and worry that asymptomatic detainees could be infecting others. [ECF No. 50, ¶ 34.]  

Petitioners claim that by remaining in the Shelby County Jail, their constitutional rights secured 

under the Fourteenth Amendment are being violated. [ECF No. 50, ¶¶ 59-68.] They also claim that 

the Shelby County Jail is violating Title II of the ADA and Section 504 of the Rehabilitation Act. 

[ECF No. 50, ¶¶ 69-77.] 

STANDARD 

To survive a Rule 12(b)(6) motion to dismiss for failure to state a claim, a plaintiff must 

plead “enough facts to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570 (2007). A claim is facially plausible when the plaintiff pleads factual 

content that allows the court to draw a reasonable inference that the defendant is liable for the 

misconduct alleged. Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). Assuming they are true, a 

plaintiff’s allegations must be enough to raise a right to relief above the speculative level. 

Twombly, 550 U.S. at 555. 

 Pursuant to Rule 201(b) of the Federal Rules of Evidence, a court must take judicial notice 

of adjudicative facts if the fact is not subject to reasonable dispute and it can be accurately and 

readily determined from sources whose accuracy cannot be reasonably questioned. State court 

proceedings, which are a matter of public record, meet Federal Rule of Evidence 201(b)’s criteria. 

Smith v. Maloon, 2010 U.S. Dist. LEXIS 69709, *16-18 (S.D. Ohio July 13, 2010). The Court may 

take judicial notice of these state court proceedings without converting a motion to dismiss into 
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one for summary judgment. See Scarso v. Cuyahoga Cty. Dep’t of Human Service, 1990 U.S. App. 

LEXIS 19728 (6th Cir. Nov. 2, 1990) (“In determining the legal efficacy of plaintiff's complaint, 

the lower court properly took judicial notice of facts in the public record, specifically the records 

of state court proceedings.”) (citations omitted); U.S. v. Board of County Com’rs. of Hamilton Cty., 

2010 U.S. Dist. LEXIS 2933 (S.D. Ohio Jan. 14, 2010) (taking judicial notice of state court 

complaint and public statements in consideration of a motion for judgment on the pleadings).  

ARGUMENT 

A. STATE LAW REMEDIES THAT ARE A PART OF A STANDARD REVIEW PROCESS ARE 
AVAILABLE FOR PETITIONERS-PLAINTIFFS BUT HAVE NOT BEEN EXHAUSTED. 

 
In their original motion to dismiss, Respondents-Defendants’ moved for dismissal on 

multiple grounds, including Petitioners-Plaintiffs’ failure to exhaust state law remedies. [ECF No. 

25-1.] In denying Respondents-Defendants’ initial motion to dismiss, the Court held that 

Defendants failed “show that courts in Shelby County have procedures in place for the type of 

substantive due process grievances Plaintiffs bring to this Court.” [ECF No. 38, PageID 680.]  The 

Court reasoned that an “inmate’s medical condition in the initial bail decision process pervades” 

Tennessee’ pretrial processing statutes. [ECF No. 38, PageID 681.] Thus, while the Court 

acknowledged that Tennessee courts regularly entertain motions concerning constitutional 

grievances, the Court found state law remedies were not available because it could not identify 

any Tennessee court that had considered a “pretrial inmate’s allegation that her substantive right 

to medical treatment under the Eighth Amendment was violated.” [ECF No. 38, PageID 682.]   

The exhaustion doctrine is designed to give the state courts a full and fair opportunity to 

resolve federal constitutional claims before those claims are presented to the federal courts. 

O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999). Thus, state prisoners must give the state courts 

one full opportunity to resolve any constitutional issues by invoking one complete round of the 
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State’s established appellate review process. Id. State prisoners do not have to invoke 

“extraordinary” remedies when those remedies are alternatives to the standard review process. Id. 

at 844.  Thus, in determining whether state law remedies are available, the Court must examine 

whether a standard review process exists by which a petitioner can seek relief. See, e.g., Fazzini 

v. Ne.Ohio Corr. Ctr., 473 F.3d 229, 236 (6th Cir. 2009). 

Admittedly, the COVID-19 pandemic presents a novel situation for both state and federal 

courts alike. Just because the COVID-19 pandemic is novel, however, does not mean that 

Tennessee does not have a standard review process by which pretrial detainees can challenge the 

constitutionality of the conditions of their pretrial detention. As previously briefed by 

Respondents-Defendants, challenging a pretrial detainee’s confinement status based upon 

constitutional grounds is undoubtedly part of the standard review process allowed under Tennessee 

law. The Tennessee Rules of Appellate Procedure provide a clear, well-established avenue for a 

pretrial detainee to challenge the conditions of his or her release: 

Before or after conviction the prosecution or defendant may obtain review of an 
order entered by a trial court from which an appeal lies to the Supreme Court or 
Court of Criminal Appeals granting, denying, setting or altering conditions of 
defendant's release. Before conviction, as a prerequisite to review, a written motion 
for the relief sought on review shall first be presented to the trial court. After 
conviction and after the action is pending on appeal, a written motion may be made 
either in the trial court in which judgment was entered or in the appellate court to 
which the appeal has been taken. On entry of an order granting or denying a motion 
for a change in bail or other conditions of release, the trial court shall state in writing 
the reasons for the action taken. 
 

Tenn. R. App. P. 8.  Pursuant to the standard review process established by Rule 8, pretrial 

detainees can challenge the constitutionality of their pretrial detention and can obtain immediate 

review of the trial court’s orders on such challenges by Tennessee appellate courts.1 

 
1 See e.g., State v. Burgins, 464 S.W.3d 298, 307-08 (Tenn. 2015) (considering on appeal pursuant to Rule 8(a) of the 
Tennessee Rules of Criminal Procedure whether a pre-trial detainee’s due process rights as secured by the Fourteenth 
Amendment were violated when her bond was revoked); State v. Hill, 2019 Tenn. Crim. App. LEXIS 643, *6 (Tenn. 
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Tennessee courts do not and cannot cherry pick which constitutional challenges they must 

consider when hearing challenges to the constitutionality of pretrial detention. O’Sullivan, 526 

U.S. at 844 (“State courts, like federal courts, are obliged to enforce federal law.”). Pursuant to the 

standard review process established by Rule 8, pretrial defendants can and do challenge the 

constitutionality of their pretrial detention on various constitutional grounds. Even before the 

COVID-19 pandemic, Tennessee courts heard challenges that detention amounted to 

“punishment” in violation of a criminal defendant’s substantive and procedural due process rights. 

State v. Johnson, 980 S.W.2d 414, 421 (Tenn. Ct. App. 1998) (holding that “Pre-trial detention 

that is remedial as distinguished from punitive is permissible provided that the individual is 

afforded sufficient due process.”); State v. Hill, 2019 Tenn. Crim. App. LEXIS 643, *5-6 (Tenn. 

Crim. App. March 21, 2019) (considering whether the criminal defendant’s pretrial detention was 

remedial or punitive in violation of his substantive due process right to liberty). Notably, in 

determining whether a pretrial detainee’s right to be free from “punishment” is being or was 

violated, Tennessee courts’ considerations include (1) whether the detention served an alternative 

purpose, and (2) whether detention is excessive in relation to the purpose. State v. Coolidge, 915 

S.W.2d 820, 824 (Tenn. 1995); see also, State v. Larsen, 2013 Tenn. Crim. App. LEXIS 19, *16-

17 (Tenn. Ct. App. Jan. 9, 2013); State v. Pennington, 1997 Tenn. Crim. App. LEXIS 1220, *9-10 

(Tenn. Ct. App. Sept. 30, 1997). The Tennessee Supreme Court has further explained: 

 
Crim. App. March 21, 2019) (considering on appeal pursuant to Rule 8(a) of the Tennessee Rules of Criminal 
Procedure whether a pre-trial detainee’s due process rights as secured by the Fourteenth Amendment were violated 
based upon the trial court’s order concerning the conditions of the detainee’s pre-trial release); State v. Clouse, 2001 
Tenn. Crim. App. LEXIS 504, *11 (Tenn. Crim. App. July 11, 2001) (considering whether pre-trial detainee’s 
constitutional right to be free from double jeopardy as secured by the Fifth Amendment was being violated); State v. 
Clark, 2010 Tenn. Crim. App. LEXIS 249, *14 (Tenn. Crim. App. March 18, 2010) (considering whether convicted 
defendant’s right to a speedy trial as secured by the Sixth Amendment was violated when trial court denied a motion 
to dismiss for denial of a speedy trial prior to trial); State v. Leavy, 1999 Tenn. Crim. App. LEXIS 1296, *7 (Tenn. 
Crim. App. Dec. 21, 1999) (considering whether convicted defendants’ pre-trial detention was “punitive”). 
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[I]f a particular condition or restriction of…detention is reasonably related to a 
legitimate governmental objective, it does not, without more, amount to 
“punishment.” Conversely, if a restriction or condition is not reasonably related to 
a legitimate goal -- if it is arbitrary or purposeless -- a court permissibly may infer 
that the purpose of the governmental action is punishment that may not 
constitutionally be inflicted upon detainees qua detainees. 
 

Doe v. Norris, 751 S.W.2d 834, 838-840 (Tenn. 1988) (citing Bell v. Wolfish, 441 U.S. 520 

(1979)).  

Here, Petitioners’ claim in this case is exactly what the aforementioned Tennessee courts 

considered, namely that their pretrial custody amounts to “punishment” in violation of their 

Fourteenth Amendment rights. [ECF No. 50, ¶¶ 59-62.] While the COVID-19 pandemic may 

present new grounds to claim that their pretrial detention is “punitive,” constitutional challenges 

in Tennessee courts to pretrial detention as “punitive” are nothing new, nor “extraordinary.”  

 In light of the well-established procedure in Tennessee law for pretrial detainees to 

challenge the constitutionality of their pretrial detention, numerous pretrial detainees have filed, 

and Shelby County Criminal Courts have considered, motions to eliminate and/or reduce bonds 

based upon challenges that conditions in the Shelby County Jail violate a pretrial detainee’s 

constitutional rights due to COVID-19. For example, attached are three separate motions filed by 

pretrial detainees in Shelby County Courts seeking release and/or a reduction in bond on grounds 

that the conditions created by COVID-19 in the Shelby County Jail violate their constitutional 

rights. Notably, in the case of State of Tennessee v. Roterrio Johnson, Case No. 20100946, Roterrio 

Johnson, specifically argued that denying him pretrial release “during the COVID-19 pandemic 

could result not only in the loss of [his] health, but also [his] life, reflecting deliberate indifference 

in violation of due process.”2 (Exhibit A). Similarly, in State of Tennessee v. Jaylon Faulkner, 

 
2 In preparing his motion, Roterrio Johnson utilized a form, prepared by the Shelby County Public Defenders’ Office.  
Notably, the Shelby County Public Defenders Officer prepared said form motion and provided to pretrial detainees in 
Shelby County to complete and file at their discretion. The fact that the Shelby County Public Defenders’ Office 
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Case No. C2002284, Jaylon Faulkner moved for release on the grounds that his pretrial detention 

violated both the Eighth and Fourteenth Amendments because of the COVID-19 “outbreak” in 

“prisons and jails.” (Exhibit C). In State of Tennessee v. Mark Noelker, Case No. M46350, the 

sentencing judge reduced Mr. Noelker’s bond from $1,000,000.00 to $75,000.00 after Mark 

Noelker argued his bond was excessive in light of the “Sheriff of Shelby County” being “desirous 

of reducing the number of inmates at the jail due to the COVID-19 pandemic.” (Exhibit B). These 

motions reveal that pretrial detainees are utilizing the standard review process as set forth by Rule 

8 to challenge the constitutionality of their pretrial detention in light of COVID-19, and Shelby 

County courts are considering those challenges.3  

Importantly, it is the petitioner who has the burden of showing exhaustion. Rust v. Zent, 17 

F.3d 155, 160 (6th Cir. 1994). The requirement that a habeas petitioner exhaust state-court 

remedies before seeking relief in federal court “protect[s] the state courts” opportunity to confront 

initially and resolve constitutional issues arising within their jurisdictions and to limit federal 

judicial interference in state adjudicatory processes.” Atkins v. Michigan, 644 F.2d 543, 546 (6th 

Cir. 1981). A court must “abstain from the exercise of…jurisdiction if the issues raised in the 

petition may be resolved either by trial on the merits in the state courts or by other state procedures 

available to the petitioner.” Id. A state prisoner’s federal habeas petition must be dismissed if the 

prisoner has not exhausted available state remedies concerning any of his federal claims. Coleman 

 
prepared such a form, further proves that even the Shelby County Public Defenders’ Office recognizes that pursuant 
to the standard review process available under Tennessee law, Tennessee courts have and will consider constitutional 
challenges to pretrial detention due to the COVID-19 pandemic. 
 
3 As previously addressed by Respondents-Defendants, the Tennessee Supreme Court ordered that as part of the 
standard review process, Tennessee courts must specifically consider the effects of COVID-19 in setting or eliminating 
bond. See In Re: COVID-19 Pandemic, ADM2020-00428 (Tenn. March 25, 2020) (ordering all judicial districts to 
implement plans to reduce the jail population due to the COVID-19 pandemic through “bond reductions or 
eliminations, deferred sentences, and suspended sentences….”); See also, In re: Covid-19 Pandemic, No. ADM2020-
00428 (Tenn. March 13, 2020). 
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v. Thompson, 501 U.S. 722, 731 (1991); Luedtke v. Berkebile, 704 F.3d 465, 466 (6th Cir. 

2013); Graham v. Snyder, 68 F. App’x 589, 590 (6th Cir. 2003). In fact, a district court must raise 

the exhaustion issue sua sponte when it clearly appears that habeas claims have not been presented 

to the state courts. See Prather v. Rees, 822 F.2d 1418, 1422 (6th Cir. 1987); Allen v. Perini, 424 

F.2d 134, 138-39 (6th Cir. 1970). 

Here, Petitioners have undoubtedly failed to exhaust state law remedies that are available 

pursuant to Tennessee’s standard review process.  Accordingly, their claims must be dismissed as 

a matter of law. 

B. PETITIONERS-PLAINTIFFS CHALLENGE THE CONDITIONS OF THEIR CONFINEMENT – NOT 
THE “FACT OR DURATION” OF THEIR CONFINEMENT. 
 
A habeas corpus petition under 28 U.S.C. § 2241 is typically “reserved for challenges to 

the execution of a sentence, such as a computation of parole or sentencing credits....” Velasco v. 

Lamanna, 16 F. App’x 311, 314 (6th Cir. 2001) (citing Cohen v. United States, 593 F.2d 766, 770-

71 (6th Cir. 1979)); see Sullivan v. United States, 90 F. App’x 862, 863 (6th Cir. 2004). 

Additionally, while the Sixth Circuit has long recognized that pretrial detainees may 

pursue habeas relief under § 2241, pretrial detainees can do so only in rare, “extraordinary” 

instances. Christian v. Wellington, 739 F.3d 294, 297 (6th Cir. 2014). In fact, the Sixth Circuit has 

approved consideration of a pretrial § 2241 petition only in three exceptional circumstances: (1) 

when the petitioner seeks a speedy trial,  (2) when a petitioner seeks to avoid a second trial on 

double jeopardy grounds, and (3) when a petitioner faces prejudice from prior ineffective 

assistance of counsel and due process violations on retrial. Turner v. Tennessee, 858 F.2d 1201, 

1204 (6th Cir. 1988), vacated on other grounds, 492 U.S. 902, 109 S. Ct. 3208, 106 L. Ed. 2d 559 

(1990); Atkins v. Michigan, 644 F.2d 543, 545 (6th Cir. 1981); Delk v. Atkinson, 665 F.2d 90, 93 

(6th Cir. 1981). 
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Habeas corpus is never available to pre- or post-trial prisoners who complain about the 

conditions of confinement. See e.g., Nelson v. Campbell, 541 U.S. 637, 643 (2004); Luedtke v. 

Berkebile, 704 F.3d 465, 466 (6th Cir. 2013); Sullivan v. United States, 90 F. App’x 862, 863 (6th 

Cir. 2004).  see also, Sanchez v. Dallas County, 2020 U.S. Dist. LEXIS 90667, *39 (N.D. Tex. 

May 22, 2020) (holding that a habeas petitioner was the improper vehicle for pre-trial detainees to 

seek release from jail due to COVID-19); Barrett v. Carvajal, 2020 U.S. Dist. LEXIS 84873 (N.D. 

Ohio May 14, 2020) (holding a complaint that deteriorating conditions in a prison due to COVID-

19 was not cognizable under § 2241). 

 Here, Petitioners make a plethora of complaints about the conditions of – not the fact of – 

their confinement.  For example, they allege that during mealtimes, detainees are required to “line 

up inches apart,” that they have only been provided “one mask,” that they do not receive enough 

soap, that they must “use and reuse” the same “high-touch” items, such as telephones and kiosks, 

but that the jail does not provide disinfectant or other cleaning supplies to sanitize these items, that 

detainees are rarely allowed to clean their cells, that they receive only one set of clean clothes per 

week, that they must use “unwashed” towels wo wipe down surfaces, and that the jail does not test 

enough new arrestees for COVID-19. [ECF No. 50, ¶¶ 32-34.] Such allegations clearly concern 

the conditions of the Shelby County Jail, not the “fact” of Petitioners’ confinement. Whatever their 

conditions of confinement, they are not related to Petitioners’ “fact or duration” of their respective 

confinements. Thus, a habeas corpus petition under § 2241 is not the proper vehicle for Petitioners’ 

to present such claims or allegations.  

C. IF PETITIONERS-PLAINTIFFS’ CLAIMS ARE COGNIZABLE, THEY MUST BE SUBJECT TO THE 
REQUIREMENTS FOR RELIEF OUTLINED WITHIN 18 U.S.C. § 3626. 
 
If Petitioners’ claims challenging their conditions of confinement were cognizable in 

habeas (they are not), then the Prison Litigation Report Act’s (“PLRA”) requirements for prisoner 
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release orders must apply.  Santana v. United States, 98 F.3d 752, 756 (3d Cir. 1996); see also 

Blair-Bey v. Quick, 151 F.3d 1036, 1040-42 (D.C. Cir. 1998). “[I]t would defeat the purpose of 

the PLRA if a prisoner could evade its requirements by simply…joining it with a petition for 

habeas corpus.” See Blair-Bey, 151 F.3d at 1042. 

A federal court may not enter a prisoner release order unless there has been a prior order 

“for less intrusive relief that has failed to remedy the deprivation of the Federal right sought to be 

remedied through the prison release order,” and respondent “has had a reasonable amount of time 

to comply with the previous court order[].” 18 U.S.C. § 3626(a)(3)(A). Moreover, only a three-

judge court may enter a prison release order and can only do so after a prisoner files an appropriate 

request. 18 U.S.C. § 3626(3). The three-judge panel may enter such an order “only if the court 

finds by clear and convincing evidence that—(i) crowding is the primary cause of the violation of 

a Federal right; and (ii) no other relief will remedy the violation of the Federal right.” 18 U.S.C. § 

3626(3). Here, Petitioners should not be allowed to circumvent the PLRA’s unambiguous 

requirements to obtain release.  Petitioners plainly complain about the current prison conditions of 

the Shelby County Jail.  Such complaints fall squarely within the purview of the PLRA. Because 

Petitioners have failed to comply with the PLRA prior to seeking release, their petition must be 

dismissed.  

D. PETITIONERS’ “UNCONSTITUTIONAL PUNISHMENT” CLAIM FAILS AS A MATTER OF LAW. 
 

Petitioners have improperly attempted to carve out a separate claim for unconstitutional 

“punishment” in addition to seeking relief from alleged unconstitutional “conditions of 

confinement” at the Jail. [ECF No. 50, ¶¶ 59-68.] Fourteenth Amendment due process claims “are 

analyzed under the same rubric as Eighth Amendment claims brought by prisoners.” Richmond v. 

Huq, 885 F.3d 928, 938 (6th Cir. 2018); Villegas v. Metro. Gov’t of Nashville, 709 F.3d 563, 568 
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(6th Cir. 2013); Cooper v. Montgomery Cty., 768 F. App’x. 385, 392 (6th Cir. 2019).  Thus, in 

order to state a claim that prison conditions violate the Constitution, a pretrial detainee-plaintiff 

must allege that he has been subjected to deprivations so serious that he was deprived of the 

“minimal civilized measure of life’s necessities” and that jail officials acted wantonly, with 

deliberate indifference to his serious needs. Richmond v. Settles, 450 F. App’x 448, 454-55 (6th 

Cir. 2011); see also, Martin v. Warren Cty., 799 F. App’x 329 (6th Cir. 2020) (determining that a 

district court did not inappropriately apply the deliberate indifference standard to a pre-trial 

detainee’s failure to provide adequate medical care claim and confirming, “[L]iability for 

negligently inflicted harm is categorically beneath the threshold of constitutional due process.”); 

Cameron v. Bouchard, 2020 U.S. App. LEXIS 16741, *22 (6th Cir. May 26, 2020) (Bush, J., 

dissenting) (“In a deliberate indifference claim challenging the conditions of a prisoner’s 

confinement, the plaintiff must satisfy both the objective and subjective components of the Eighth 

Amendment inquiry. The same requirements apply to a pre-trial detainee’s due process rights 

under the Fourteenth Amendment.” (internal citations omitted) (emphasis added)); Taylor v. 

Madison Cty. Sheriff’s Dep’t, 2019 U.S. Dist. LEXIS 212614, *4 n.1 (W.D. Tenn. Dec. 10, 2019) 

(“Although a pretrial detainee’s claim regarding the conditions of his confinement is reviewed 

under the Fourteenth Amendment's due process clause, the standard is the same.”); Swain v. Junior, 

2020 U.S. App. LEXIS 18689, *16 (11th Cir. June 15, 2020) (“Although the plaintiffs’ claim 

technically arises under the Fourteenth Amendment because they are pretrial detainees rather than 

convicted prisoners, it is “evaluated under the same standard as a prisoner's claim of inadequate 

care under the Eighth Amendment.”). Based upon the above, Petitioners’ claim that Respondents 

have acted in an unconstitutional manner by simply “continuing to detain” them, fails to state a 

claim. [ECF No. 50, ¶¶ 59-62.] Accordingly, Petitioners’ claim for “unconstitutional punishment” 
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outlined within their “First Claim for Relief” must be dismissed. [Id.]. 

E. PETITIONERS HAVE FAILED TO PROVIDE SUFFICIENT FACTS TO SHOW THAT THEY HAVE 
SUFFERED DISCRIMINATION IN VIOLATION OF TITLE II OF THE AMERICANS WITH 
DISABILITIES ACT (“ADA”) OR SECTION 504 OF THE REHABILITATION ACT (“RA”). 

 
Title II of the ADA prohibits a public entity from discriminating against disabled 

individuals and states that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, programs, or 

activities of a public entity, or be subjected to discrimination by any such entity.” 42 U.S.C. § 

12132. Similarly, Section 504 of the RA protects any “otherwise qualified individual” from 

“be[ing] excluded from the participation in, be[ing] denied the benefits of, or be[ing] subjected to 

discrimination” under specified programs or activities “solely by reason of her or his disability.” 

29 U.S.C. § 794(a).  

As a threshold matter, district courts within the Sixth Circuit have recently explained that 

alleged violations of the ADA are “inappropriate for a habeas corpus case.” Shaholli v. Deangelo-

Kipp, 2020 U.S. Dist. LEXIS 92014, *27 (E.D. Mich. May 27, 2020) (referencing Meyers v. 

Hedgpeth, 2014 U.S. Dist. LEXIS 67198, (N.D. Cal. May 15, 2014) (“The ADA is not a federal 

constitutional provision or guarantee.”); see also Cometa v. Warden, 2020 U.S. Dist. LEXIS 

33630, *4 (E.D. Ky. Feb. 27, 2020) (“[T]he Court will not address the merits of these [Eighth 

Amendment and ADA] claims because they are not proper in a habeas petition filed pursuant to 

28 U.S.C. § 2241.”)). Thus, Petitioners’ ADA/RA theories must fail. 

Notwithstanding, “[i]nmates alleging claims under the ADA and the RA must show prison 

officials took the challenged actions because of the inmate’s alleged disability.” Finfrock v. Mohr, 

2019 U.S. Dist. LEXIS 192024 (N.D. Ohio Nov. 5, 2019) (citing Clayton v. Michigan Dep’t of 

Corr., 2017 U.S. App. LEXIS 27251, **5-6 (6th Cir. Aug. 21, 2017) (explaining that “even 
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accepting as true the inmate’s allegation that prison officials denied a request to transfer him to a 

facility with inpatient mental health treatment, he set forth no allegations to suggest that this denial 

was due to his HIV status.”)). Here, Petitioners have outlined the dangers of COVID-19 and have 

asserted that Respondents have generally failed to take appropriate measures to protect all 

detainees. [See ECF No. 50.] However, Petitioners have failed to allege sufficient facts to establish 

that Respondents have failed to provide Petitioners with any reasonable accommodations – other 

than immediate release from Jail4 – or that any specific action was taken against Petitioners-

Plaintiffs because of their proposed disabilities. Accordingly, Petitioners’ ADA and RA claims fail 

as a matter of law.  

CONCLUSION 

 Based upon the above and upon the record as a whole, this Court should dismiss this matter 

in its entirety. 

Respectfully submitted, 

PENTECOST, GLENN & MAULDIN, PLLC 
 

   By:  s/Nathan D. Tilly   
     James I. Pentecost (#11640) 
     Nathan D. Tilly (#031318) 
     J. Austin Stokes (#031308) 
    162 Murray Guard Drive, Suite B 
     Jackson, Tennessee 38305 
     (731) 668-5995 
 
 
 
 
 
 
 
 
 

 
4 Petitioners’ requested relief of wholesale release would undoubtedly fundamentally alter the nature of Respondents’ 
jail services. See 28 C.F.R. § 35.130(b)(7). 
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     AND 
 
     Marlinee C. Iverson (#18591) 
     Bridgett L. Stigger (#29415) 

Shelby County Attorney’s Office 
     160 North Main Street, Suite 950 
     Memphis, TN 38103 
     (901) 222-2100 
 
     Attorneys for Respondents-Defendants 
 

CERTIFICATE OF SERVICE 
 
 The undersigned hereby certifies that a true and correct copy of the foregoing document 
was served via ECF upon the following: 
 
Amreeta Mathai 
Andrea Woods 
ACLU 
125 Broad Street 
New York, NY  10004 
 

Jonathan Silberstein-Loeb 
Paul, Weiss, Rifkind, Wharton & Garrison, LLP 
1285 Avenue of the Americas 
New York, NY  10019 

Brice Moffatt Timmons 
Black, Mclaren, Jones, Ryland & Griffee, P.C.  
530 Oak Court Drive, Ste. 360 
Memphis, TN  38117 
 
Thomas Hauser Castelli 
Stella Marie Yarbrough 
ACLU 
210 25th Avenue N. 
P.O. Box 120160 
Nashville, TN 37212 
 

Zoe Brennan-Krohn 
ACLU 
39 Drumm Street 
San Francisco, CA 94111 
 
Maria V. Morris 
ACLU 
915 15th St. NW 
Ste 7th Floor 
Washington, DC 20005 

 on or before the filing date thereof. 
 
 DATE:  This the day 30th of June, 2020. 
 
     
     By:  s/Nathan D. Tilly  
      James I. Pentecost 
       Nathan D. Tilly 
       J. Austin Stokes 
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