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INTRODUCTION 

 This Court has previously held that for medically vulnerable individuals, 

“given the extraordinary nature of the COVID-19 pandemic, no set of possible 

confinement conditions would be sufficient to protect [their] Fifth Amendment 

rights. Release from custody represents the only adequate remedy in this case[.]” 

April 6 Op. & Order, Dkt. 23, PageID.570; see also April 17 Op. & Order, Dkt. 33, 

PageID.708-09; May 23, Op. & Order, Dkt. 90, PageID.2711. Defendants concede 

that the Plaintiffs seeking relief here—Waad Barash, Lenche Krcoska, Sergio Perez 

Pavon, Yohandry Ley Santana, Johanna Whernman, and William Whernman—are 

all medically vulnerable.1 Under this Court’s prior opinions, that should resolve the 

matter. Defendants argue, however, that both the facts and law have changed, and 

that therefore the Court should reverse itself and decide that the Due Process Clause 

does not require the release of noncitizens detained for removal during the pandemic 

                                           
1  Leonard Baroi, whose vulnerability Defendants dispute, has been removed, and 

his claims are now moot. Plaintiffs note that Defendants’ representations and 
ICE’s detainee locator indicate that in the last five days, Defendants transferred 
him through multiple facilities where there are COVID-19 outbreaks (Alexandria 
Staging Facility, LA, and Prairieland Detention Facility, TX), exposing him to 
great risk and undermining Defendants’ claims that they are strenuously seeking 
to avoid COVID-19 outbreaks in ICE facilities. See ICE Online Detainee Locator 
System, https://locator.ice.gov/odls/#/index; Labadini Decl. ¶ 19, Dkt. 101–2; 
Lisa Seville & Hannah Rappleye, ICE Keeps Transferring Detainees Around 
Country Leading to COVID-19 Outbreaks, NBC News (May 31, 2020) 
https://www.nbcnews.com/politics/immigration/ice-keeps-transferring-
detainees-around-country-leading-covid-19-outbreaks-n1212856. 
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even where those people are at high risk of severe illness or death. Defendants’ 

reading of the law and facts is not correct. 

FACTUAL BACKGROUND 

  At the outset of this case, Defendants assured the Court that Plaintiffs were 

reasonably safe in Calhoun—in fact, safer than in the community—and  that, given 

the precautions being taken, COVID-19 would not enter the facility. April 6 Op. & 

Order, Dkt. 23, PageID.558-59. They were wrong. Jacobs Decl. ¶¶ 12-14, Dkt. 101-

8. The five confirmed cases at Calhoun show the ineffectiveness of their protocols. 

Defendants suggest that the number of infections demonstrates that their precautions 

are sufficient. However, the opposite is true. In fact, the recent testing results—and 

ICE’s failure to make any adjustments like releasing Plaintiffs and conducting 

regular testing—demonstrate that Calhoun is even less safe now from the risk of an 

uncontrolled outbreak, a risk that has manifested in congregate settings across the 

country.2   

 As explained by Dr. Venters, Calhoun’s COVID-19 response plan “continues 

to be deficient in several key areas that are clearly delineated in the CDC guidelines,” 

including no details on implementation of social distancing measures, a lack of 

compliance with ICE Guidance directing detention facilities to “have a unified plan 

                                           
2  See The Marshall Project, A State-by-State Look at Coronavirus in Prisons, (June 

15, 2020), https://www.themarshallproject.org/2020/05/01/a-state-by-state-look-
at-coronavirus-in-prisons. 
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that serve[s] both security and health staff,” inadequate tracking of symptoms, 

failure to conduct continued testing3 or proper contact tracing, and incomplete 

identification of vulnerable detainees. Venters 3d Supp. Decl. ¶¶ 7-17, Dkt. 98-3.  

Moreover, despite the Government’s representations, Plaintiffs’ experiences 

and the facts on the ground call into serious question whether Calhoun has 

implemented the response plan or followed ICE Guidance.4 In fact, the recent testing 

results demonstrate that ICE’s protocols have failed to prevent the introduction of 

an asymptomatic case into the general population, which could lead to rapid spread 

of the virus without immediate detection and highlight the fundamental structural 

impediments to safely holding medically vulnerable detainees in a congregate setting 

where they cannot protect themselves from COVID-19. Decl. of Venters Supp. Mot. 

Class. Cert. (“Venters Class Cert Decl.”) ¶ 43, Dkt. 112-4. Indeed, of the five 

                                           
3  While one round of partial testing has been conducted at Calhoun, CDC guidelines 

state that testing must be repeated and periodic until no new cases are detected for 
a period of time. 3d Supp. Venters Decl. ¶ 10(e), Dkt. 98-3. Defendants have not 
even tested all detainees, much less presented plans for regular testing. 

4  See, e.g., Venters 3d Supp. Decl. ¶¶ 12-14, Dkt. 98-3 (identifying lack of 
compliance with policies related to soap and PPE access, and quarantining of 
newly admitted detainees); compare TRO Opp., Dkt. 101, PageID.3572 (claiming 
“all incoming detainees and inmates are quarantined for 14 days before entering 
the general population”), with Haier Decl. ¶ 8, Dkt. 98-5 (Housed Inmate Reports 
show that many detainees do not remain in a single quarantine area for 14 days 
before transfer to general population); compare Dkt. 101, PageID.3575 (PPE is 
only “encouraged,” not mandatory), with Krcoska Decl. ¶ 6, Dkt. 98-9 (guards do 
not consistently used masks); Ley Santana Decl. ¶ 6, Dkt. 98-10 (guards “do[] not 
typically wear masks”).  
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confirmed cases, only two were identified through intake screening, and one of those 

had already infected another person. Jacobs Decl., ¶¶ 12, 14, Dkt. 101-8. And the 

effectiveness of Calhoun’s “quarantining” procedures is very much in doubt where 

a person who tested positive was moved into the general population. Id. at ¶ 13. 

Defendants also assert that Michigan has “moved past the peak of its cases,” 

ignoring that states around the country have begun to see new highs in daily infection 

rates as they reopen, that multiple waves of infections are predicted, and that the 

course of the pandemic in prisons and jails differs from that in society at large.5 See 

Gonsalves Decl. ¶¶ 15-26, Ex. C. In fact, the White House coronavirus task force’s 

chief medical adviser, Dr. Anthony Fauci, has warned of a spike in cases in closed 

environments like prisons as states loosen their restrictions.6 This Court has never 

required that a widespread outbreak scenario must actually occur for Plaintiffs to 

                                           
5   See also Scott Allen, Examining Best Practices for Incarceration and Detention 

During COVID-19, Statement to U.S. Senate Committee on the Judiciary, at 4 
(June 2, 2020) https://www.judiciary.senate.gov/imo/media/doc/Scott%20 
Allen%20 Testimony.pdf (“According to the COVID Prison Project, in the last 
two weeks, confirmed case rates in the prison population increased in nearly all 
states.”); Kim Bellware and Jacqueline Dupree, 14 states and Puerto Rico hit 
highest seven-day average of new coronavirus infections, THE WASHINGTON 
POST (Jun. 8, 2020) https://www.washingtonpost.com/health/2020/06/08/14-
states-puerto-rico-hit-their-highest-seven-day-average-new-covid-19-infections-
since-june/. 

6  Donald G. McNeil Jr., As States Rush to Reopen, Scientists Fear a Coronavirus 
Comeback, N.Y. Times (May 21, 2020), https://www.nytimes.com/2020/05/11/ 
health/coronavirus-second-wave-infections.html. 
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show an imminent risk of serious harm.7  Rather, it has recognized that the speed of 

transmission and the immense risk faced by medically vulnerable people requires 

release as a prophylactic measure. Apr. 9 Op. & Order, Dkt. 29, PageID.636–35. 

Moreover, because the virus has an incubation period of up to fourteen days, waiting 

for a widespread outbreak before ordering the release of vulnerable detainees will 

be too late. 

Defendants claim that the safeguards have been effective because “[t]here are 

no symptomatic cases that have made it to the general population.”  TRO Opp., Dkt. 

101, PageID.3580. This misses the point: whether asymptomatic, presymptomatic, 

or symptomatic, infected individuals are highly contagious. And, one of the 

asymptomatic individuals who tested positive resided in the general population. 

Defs.’ 2d Supp. Res. to Pls.’ Interrog. No. 15, Ex. B. Yet, ICE failed to implement 

                                           
7  Defendants have repeatedly argued to no avail that because of Calhoun’s policies, 

“[t]he potential that there could be an uncontrolled outbreak of COVID-19 at 
Calhoun is not sufficiently imminent to state a cognizable claim.”  Dkt. 52, 
PageID.1514, 1528; see also Dkt. 11, PageID.180 (arguing Petitioner was at 
“generalized risk,” if any). Since April, this Court has repeatedly rejected the 
argument. See Apr. 6 Op. & Order, Dkt. 23, PageID.559 (stating that 
“Respondent’s arguments fail to address the stark reality of this particular global 
public health crisis.”); Apr. 9 Op. & Order, Dkt. 29, PageID.635 (noting the 
“speed at which the virus spreads” and outbreaks in other facilities); Apr. 22 Op. 
& Order, Dkt. 41, PageID.902 (same); May 12 Op. & Order, Dkt. 68, 
PageID.1936 (noting that “Defendants cannot reasonably assert that the outbreak 
is—or will continue to be—limited to a single case.”). 
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contact tracing or test detainees and staff who had close contact with this confirmed, 

asymptomatic case. Venters Class Cert Decl. ¶ 43, Dkt. 112-4. 

The fact that social distancing remains impossible at Calhoun exacerbates the 

concerns surrounding the increased number of infections and the limited testing 

capabilities at Calhoun. Many detainees remain housed with 30-60 people. See Haier 

Decl. ¶¶ 15-21, Dkt. 98-5; Golden Decl. ¶ 6, Dkt. 99-3; Ley Santana Decl. ¶ 17, Dkt. 

99-5.8 Even Defendants acknowledge the importance of social distancing, noting 

that they educate detainees about it. TRO Opp., Dkt. 101, PageID.3576. No amount 

of education can make up for the practical obstacles to social distancing at Calhoun. 

See Venters 3d Supp. Decl. ¶ 11, Dkt. 98-3; Krcoska Decl. ¶ 7, Dkt. 99-4; Golden 

Decl. ¶ 6., Dkt. 99-3. 

ARGUMENT 

I. Plaintiffs Have Demonstrated a Likelihood of Success on the Merits 

A. Detention During the Pandemic Violates Plaintiffs’ Due Process Rights. 

Plaintiffs’ detention is civil, not criminal, and their detention is only 

permissible “in certain special and narrow non-punitive circumstances, where a 

special justification . . . outweighs the individual’s constitutionally protected interest 

                                           
8 Defendants minimize this issue, saying that currently Johanna and William 

Whernman have single cells, and Mr. Ley Santana has one cellmate. See TRO 
Opp., Dkt. 101, PageID.3569-70. But these Plaintiffs have recently been in housing 
units with between 18-55 people, and in any event, continue to share common 
facilities, including showers, bathrooms and dining tables, with other detainees. 
See Haier Decl. ¶¶ 18, 20-21, Dkt. 98-5; Ley Santana Decl. ¶ 17, Dkt. 99-5. 
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in avoiding physical restraint.”  Zadvydas v. Davis, 533 U.S. 678, 690 (2001). Their 

detention must not be punitive because Plaintiffs have not been afforded the due 

process protections accorded criminal defendants and Plaintiffs are not serving 

sentences imposed as punishment after a conviction. Instead, Plaintiffs are in 

custody solely because the government seeks to ensure their availability for removal. 

Civil detention must “bear[] [a] reasonable relation to the purpose for which the 

individual [was] committed,” id., and may not be “excessive in relation to the 

alternative [non-punitive] purpose.” Kennedy v. Mendoza-Martinez, 372 U.S. 144, 

169 (1963); see also Kingsley v. Hendrickson, 135 S. Ct. 2466, 2473–74 (2015).  

Eighth Amendment precedent is inapplicable here, yet Defendants ignore the 

Supreme Court’s Fifth Amendment decisions concerning immigration detention and 

instead point to the recent decision in Wilson v. Williams, No. 30-3447, 2020 WL 

3056217 (6th Cir. June 9, 2020), in which a divided panel recently vacated a 

preliminary injunction granted in favor of convicted prisoners. Wilson is an Eighth 

Amendment case, discussing whether detention of prisoners in a criminal setting is 

“cruel and unusual punishment.” Id. at *6-7. It is simply not applicable to this case. 

Wilson merely stands for the established proposition that the “[t]he Eighth 

Amendment’s deliberate indifference framework includes both an objective and 

subjective prong.” Id. at * 7 (emphasis added). And, far from undermining the 

Court’s findings of law, the Sixth Circuit found that “the objective prong is easily 
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satisfied” because of the transmissibility of the virus, the inability to social distance, 

and the inmates’ medical vulnerability. Id. The Sixth Circuit’s recognition that there 

is “a substantial risk that petitioners … will be infected with COVID-19 and have 

serious health effects as a result, including, and up to, death” supports Plaintiffs’ 

position as it confirms that detaining individuals for civil immigrations purposes in 

these circumstances is unconstitutional.9   

Defendants also rely on the unpublished, divided motions panel decision of 

the Sixth Circuit in Cameron v. Bouchard, No. 20-3547, 2020 WL 3100187 (6th Cir. 

June 11, 2020). That unpublished opinion “carr[ies] no precedential weight.” Sheets 

v. Moore, 97 F.3d 164, 167 (6th Cir. 1996). See 6th Cir. Rule of Appellate Procedure 

32.1. Moreover, “the necessarily tentative and preliminary nature of a stay-panel 

opinion” further diminishes its value. Democratic Exec. Comm. of Fla. v. Nat’l. 

                                           
9  Even if Wilson applied, the facts here are materially different: (1) the Sixth Circuit 

presumed the Elkton facility was following Bureau of Prison Guidelines, whereas 
the record here shows Calhoun is not following even ICE’s guidance, much less 
that of the CDC or medical experts; (2) Elkton, unlike Calhoun, had plans for 
comprehensive testing; and (3) Elkton required symptomatic detainees to isolate 
until they test negative for COVID-19, while Calhoun has failed to test 
symptomatic detainees. Wilson, 2020 WL 3056217 at *2; Venters 3d Supp. Decl. 
¶¶ 7-17, Dkt. 98-3; Krcoska Decl. ¶ 8, Dkt. 98-9; Venters Supp. Decl. ¶ 16, Dkt. 
57-2. If the Court were to find Wilson applicable, Plaintiffs contend that the Court 
would need to conduct an evidentiary hearing before deciding on subjective 
indifference, given the significant differences in how Elkton and Calhoun are 
handling COVID-19, and given the factual disputes about whether Calhoun is 
actually implementing the steps it claims to have taken. See Wilson, 2020 WL 
3056217 at *10, n.4 (noting district court did not hold evidentiary hearing). 
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Republican Senatorial Comm., 950 F.3d 790, 795 (11th Cir. 2020). See also Riley v. 

Coutu, 172 F.R.D. 228, 235 (E.D. Mich. 1997) (refusing to follow unpublished 

opinions that only “ruled on th[e] issue [] in a perfunctory manner”).10 In any event, 

as Chief Judge Cole noted in his reasoned dissent, in Cameron, the majority did not 

discuss or analyze what standard should apply in criminal pre-trial proceedings. See 

Cameron, 2020 WL 3100187, at *3 (citing, inter alia, Kingsley, to note that the 

pretrial detainees’ claims arise under the Fourteenth Amendment and are not 

controlled by the Eighth Amendment standard).11   

As a result of the pandemic, detaining Plaintiffs, all of whom Defendants 

concede are at high risk of severe illness or death, merely to effectuate their 

deportation (and assuming COVID-19 does not interfere with removal efforts), is 

unjustifiable. Defendants cannot argue that the government’s convenience 

outweighs the individual’s right not to avoid a serious risk of severe illness or death. 

Instead, Defendants argue that the Plaintiffs are lawfully detained, and therefore the 

                                           
10  In any event, although both pretrial and immigration detainees are in detention, 

the legality of their detention must be measured by its purpose. Those purposes 
differ, compare Zadvydas, 533 U.S. at 690, with United States v. Salerno, 481 
U.S. 739, 747 (1984), as do the availability of procedural protections to ensure 
those purposes are met. See 8 U.S.C. §§ 1226(c), 1231 (requiring civil detention 
of immigrants without a bond hearing).  

11  The ACLU of Michigan is also counsel in Cameron, and can confirm that the 
issue was not raised or briefed as part of the Defendants’ renewed emergency 
motion for a stay. Dkt. 97, 104; No. 20-cv-10949 (E.D. Mich.). Wilson was 
decided on June 9, while Plaintiffs’ response to the stay motion was filed on June 
8, and therefore could not and did not address Wilson. 
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fact that they cannot take the basic self-protective measure of social distancing must 

be reasonable, since social distancing is impossible in the detention setting. But that 

argument is circular because the lawfulness of Plaintiffs’ detention is predicated on 

detention being non-punitive. Defendants are correct that the Supreme Court has 

upheld limited detention to facilitate removal, but Plaintiffs are not arguing that their 

detention would constitute punishment under normal circumstances. Rather, 

Plaintiffs contend that, as medically vulnerable people who are at high risk of severe 

illness or death, their detention during the pandemic is not reasonably related to, and 

excessive in relation to, the government’s interest in ensuring their availability for 

deportation. To that argument, Defendants have no response.  

B. Plaintiffs’ Detention Also Violates Their Due Process Rights Under the 
Deliberate Indifference Test, Should the Court Apply that Test.  

Alternatively, if the Court applies a deliberate indifference test, only the 

objective prong applies. See Kingsley, 135 S. Ct. at 2473-44; see also Dkt. 82, 

PageID.2432-35; Dkt. 81, PageID.2396-2416.12 The objective prong is “easily 

satisfied” here. Wilson, 2020 WL 3056217 at  *7. 

                                           
12  Defendants note that the Sixth Circuit has applied the subjective prong post-

Kingsley. Dkt. 101, PageID.3585 n.3. But the Court did so without discussion. 
“[I]n the ‘unusual and delicate situation’ where a prior circuit case did not 
consider the impact of intervening Supreme Court precedent, the court must 
apply the Supreme Court decision, not the later-issued circuit case.” Northeast 
Ohio Coalition for the Homeless v. Husted, 831 F.3d 686, 720 (6th Cir. 2016) 
(citing Wilson v. Taylor, 658 F.2d 1021, 1035 (5th Cir. 1981)). Moreover, “the 
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Defendants’ attempt to impose the contemporary-standards-of-decency 

analysis from Helling v. McKinney, 509 U.S. 25, 36 (1993), is improper because that 

analysis has no applicability to civil detention.13  In any event, the risk to Plaintiffs, 

who are medically vulnerable but kept in congregate facilities, is significantly higher 

than the risk posed to the general population, and simply because certain select states 

are willing to permit limited reopening, despite the perils of doing so, does not mean 

that society is willing to tolerate forcing medically vulnerable people in detention to 

accept a high risk of death. May 12 Op. & Order, Dkt. 68, PageID.1941. No one in 

the general public, and certainly not those who are medically vulnerable, is being 

forced to be in crowded spaces, as Plaintiffs are. Re-opening decisions for the 

general public simply do not reflect the risks in detention centers. Gonsalves Decl., 

¶¶ 22-25, Ex. C.  

Should the Court apply the subjective prong of the deliberate indifference 

prong, the Court’s prior rulings  continue to apply. First, as Defendants do not contest 

the medical vulnerability of Plaintiffs, the Court can infer that Defendants are aware 

of the magnitude of risk from COVID-19 to Plaintiffs. May 12 Op. & Order, Dkt. 

                                           
intervening Supreme Court authority need not be precisely on point, if the legal 
reasoning is directly applicable.” Id. at 720-21. 

13  The principle that the risk to a prisoner must be “one that today’s society chooses 
to tolerate,” Helling, 509 U.S. at 36, derives from the requirement that one must 
look to “contemporary standards of decency” in determining whether punishment 
is cruel and unusual so as to violate the Eighth Amendment. Id; see also Rhodes 
v. Chapman, 452 U.S. 337, 343 (1981). 
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68, PageID.1942; TRO Opp., Dkt. 101, PageID.3578-79. Second, Defendants are 

also aware that no reduction of risk in detention is reasonable for medically 

vulnerable detainees; rather, the consensus among public health experts is that such 

individuals must be prioritized for release. Id. at PageID.1944-46. Defendants 

concede as much in their April 10 Guidance, establishing protocols for considering 

the release of individuals with ICE’s limited list of risk factors. Yet Defendants have 

taken no steps specifically to protect these detainees.14 Id. PageID.1948; see also 

Venters 3d Supp Decl. ¶¶ 8-17, Dkt. 98-3. Defendants’ continued failure, despite the 

opportunities they have had, id. PageID.1950, to act or address the weight of public 

health evidence demonstrate their disregard for the substantial risk to Plaintiffs. 

II. The Other Preliminary Injunction Factors Weigh in Plaintiffs’ Favor. 

Defendants concede that Plaintiffs face irreparable harm absent an injunction, 

but they argue that the public interest is better served by Plaintiffs’ continued 

detention. As this Court has previously found, the public interest weighs in favor of 

Plaintiffs’ release. Apr. 6 Op. & Order, Dkt. 23, PageID.571–74; May 12 Op. & 

Order, Dkt. 68, PageID.1951–52; May 23 Op. & Order, Dkt. 90, PageID.2726–27. 

                                           
14  As of April 16, 2020, ICE had released almost 700 noncitizen civil detainees 

nationwide. Matt Katz, “ICE Releases Hundreds of Immigrants as Coronavirus 
Spreads in Detention Centers”, NPR (Apr. 16, 2020) https://www.npr.org/
sections/coronavirus-live-updates/2020/04/16/835886346/ice-releases-
hundreds-as-coronavirus-spreads-in-detention-centers. 
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1. Release Planning. Contrary to Defendants’ assertion, each Plaintiff has 

presented a release plan that will keep them safe,15 fully addressing the concern in 

Wilson that people being released “might have no safe place to go.” Wilson, 2020 

WL 3056217 at *11. Defendants suggest—without citing any medical evidence—

that Plaintiffs should not be released because it could theoretically be safer for them 

to be held in confined, crowded group settings. This suggestion flies in the face of 

the toll of infections and deaths of those in custody, and of detention employees who, 

of course, are a constant vector between the greater community and the population, 

and it is contrary to all of the expert evidence in this case. Gonsalves Decl. ¶ 18, Ex. 

C; Venters 3d Supp. Decl. ¶¶ 7–17, Dkt. 98-3. 

Defendants argue that this Court should inspect the employment history, 

medical conditions, and social activity of each member of a Plaintiff’s prospective 

household and engage in a comparative risk analysis, but that information is 

irrelevant. Even if a released Plaintiff were to share accommodation with an 

individual who works in high risk occupation, social distancing would be possible, 

whereas at Calhoun it is not, as numerous courts have found. Coreas v. Bounds, No. 

CV TDC-20-0780, 2020 WL 1663133, at *6 (D. Md. Apr. 3, 2020) (finding it 

implausible that “someone will be safer from a contagious disease while confined in 

                                           
15  Barash Decl. ¶ 8, Dkt. 99-1; Golden Decl. ¶ 7, Dkt. 99-3; Krcoska Decl. ¶ 9, Dkt. 

99-4; Ley Santana Dec. ¶ 8, Dkt. 99-5; Johanna Whernman Decl. ¶ 5, Dkt. 99-6; 
William Whernman Decl. ¶ 5, Dkt. 99-7. 
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close quarters with dozens of other detainees and staff than while at liberty”); see 

also Ruderman v. Kolitwenzew, No. 20-cv-2082, 2020 WL 2449758, at *13 (C.D. 

Ill. May 12, 2020); Favi v. Kolitwenzew, No. 20-CV-2087, 2020 WL 2114566, at 

*11 (C.D. Ill. May 4, 2020); Pimentel-Estrada v. Barr, No. C20-495 RSM-BAT, 

2020 WL 2092430, at *10 (W.D. Wash. Apr. 28, 2020).  

2. Public Safety. Defendants concede that Plaintiffs Krcoska, Johanna 

Whernman, and William Whernman are not a flight risk or danger to the community 

(TRO Opp., Dkt. 101, PageID.3569–70), but provide no explanation why these 

Plaintiffs were denied release under the ICE ERO COVID-19 Pandemic Response 

Requirements16, which state that ICE will release vulnerable people through a case-

by-case review.17 See Jacobs Decl. ¶ 37, Dkt. 101-8; Enforcement and Removal 

Operations, Updated Guidance: COVID-19 Detained Docket Review (Apr. 4, 2020), 

Ex. E. Defendants claim that Plaintiffs Barash, Perez Pavon, and Ley Santana cannot 

be safely released, but these Plaintiffs do not present a flight risk or danger if 

released. Mr. Barash’s criminal history is entirely non-violent (drug and theft 

                                           
16 U.S. Immigration and Customs Enforcement, Enforcement and Removal 

Operations, at 14 (Apr. 10, 2020), available at https://www.ice.gov/
doclib/coronavirus/eroCOVID19responseReqsCleanFacilities.pdf. 

17  Defendants claim Johanna and William Whernman will be deported on June 22, 
2020, but ICE has already rescheduled Johanna and William Whernman’s 
deportation several times. Hilt Decl. ¶ 3, Ex. A. Defendants do not explain why, 
if released, the Whernmans cannot simply appear for removal when their travel 
arrangements are confirmed.  
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offenses) and quite old: in the past decade, Mr. Barash’s sole conviction was for 

driving while intoxicated in 2014. Barash Decl. ¶ 4, Dkt. 99-1; McClain Decl. ¶ 15, 

Dkt. 102. While Mr. Barash did miss an ICE check-in, he lived openly in his long-

time home, subsequently went to immigration court, and believed he was in 

compliance with his obligations. 2d Barash Decl. ¶ 3, Ex. D. Mr. Barash has every 

incentive to appear as, after an almost three-year wait, his immigration case is finally 

scheduled to be heard in July. Barash Decl. at ¶ 3, Dkt. 99-1; McClain Decl. ¶¶ 11, 

14, Dkt. 102. Similarly, Mr. Perez Pavon has only been convicted of misdemeanor 

retail fraud in the third degree, and one incidence of misdemeanor domestic violence. 

Golden Decl. ¶ 4, Dkt. 99-3. If Perez Pavon is released, he will reside with his mother 

in her home–not with his wife. Id. at ¶ 7. Lastly, Mr. Ley Santana is not a flight risk. 

Mr. Ley Santana came to the United States in 2019 seeking asylum and was 

immediately detained. Ley Santana Decl. ¶ 2, Dkt. 99-5. Other than a prior 

conviction for misdemeanor illegal entry into the United States, he has no criminal 

history whatsoever, and presents no indicia of flight risk. Mitchell Decl. ¶ 13, Dkt. 

106.   

3. Public Interest. Most important, the interest in public health supports 

Plaintiffs’ release. Dkt. 98, PageID.3391. In ordering the release of a medically 

vulnerable individual with a considerable criminal history, this Court has held that 

“absent testing, mandatory personal protective equipment, and individual housing 
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for Petitioner[s], the public’s interest in public health in the midst of a global 

pandemic takes precedence over the public’s interest in Petitioner[s’] continued 

detention. Zaya v. Adducci, No. 20-10921, 2020 WL 2079121, at *8 (E.D. Mich. 

Apr. 30, 2020). Continued detention is not just dangerous to the Plaintiffs, it is 

dangerous to the public. Because Calhoun is connected to the community around it, 

the persistence of COVID at Calhoun “will pose a continual risk to the public,” 

which can only be reduced by limiting the population at Calhoun. Gonsalves Decl. 

¶ 18, Ex. C. Thus, “from the standpoint of public health in the society as a whole it 

is crucial that steps be taken to reduce the risk posed by these facilities as much as 

possible.” Id. 

CONCLUSION 

For the foregoing reasons, this Court should grant Plaintiffs’ motion for 

temporary restraining order and direct their immediate release.  
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Dated:   June 15, 2020 

Respectfully submitted, 

_________________________                          
Miriam J. Aukerman (P63165) 
Ayesha Elaine Lewis* 
American Civil Liberties Union  
   Fund of Michigan 

1514 Wealthy Street SE, Suite 260 
Grand Rapids, MI 49506 
Telephone: (616) 301-0930 
maukerman@aclumich.org 
 
Daniel S. Korobkin (P72842) 
Monica C. Andrade (P81921) 
American Civil Liberties Union  
   Fund of Michigan 
2966 Woodward Avenue 
Detroit, MI 48201 
Telephone: (313) 578-6824 
dkorobkin@aclumich.org 
 
David C. Fathi* 
Eunice H. Cho 
American Civil Liberties Union  
   Foundation, National Prison  
   Project 
915 15th Street NW, 7th Floor 
Washington, D.C.  20005 
Telephone: (202) 548-6616 
dfathi@aclu.org 
echo@aclu.org  
 

 
Anand V. Balakrishnan 
Michael K.T. Tan 
Omar C. Jadwat* 
   ACLU Foundation Immigrants’ 
   Rights Project 
125 Broad Street, 18th Floor 
New York, NY 10004 
Telephone: (212) 549-2660 
abalakrishnan@aclu.org 
mtan@aclu.org 
ojadwat@aclu.org 
My Khanh Ngo 
   ACLU Foundation Immigrants’ 
   Rights Project 
39 Drumm Street 
San Francisco, CA 94111 
Telephone: (415) 343-0770 
mngo@aclu.org 
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WHARTON & GARRISON LLP 
 
________________________                          
Jeannie S. Rhee  
Mark F. Mendelsohn*  
Rachel M. Fiorill  
Peter E. Jaffe  
2001 K Street NW  
Washington, D.C. 20006-1047  
Telephone: (202) 223-7300  
Facsimile: (202) 223-7420  
jrhee@paulweiss.com  
mmendelsohn@paulweiss.com  
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DECLARATION OF JOHN HILT IN SUPPORT OF PETITIONER-

PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING 

ORDER 

I, John Hilt, certify under penalty of perjury that the following statement is 

true and correct pursuant to 28 U.S.C. §1746. 

1. My name is John Hilt.  I make these statements based upon my

personal knowledge.

2. My wife, Johanna Catharina Whernman (“Johanna”), who is 57 years

old, and my stepson, William Franz Whernman (“William”), who is

22 years old, are Swedish nationals who have been detained at

Calhoun County Detention Facility (“Calhoun”) since February 19,

2020.

3. ICE has rescheduled the deportation of Johanna and William several

times over the past five months.

a. ICE first told Johanna and William that they would be deported

at the end of February.  ICE then scheduled Johanna and

William’s deportation for March 10, 2020.  I took their

suitcases to the airport, but neither Johanna nor William were

brought to the airport.  ICE then rescheduled the deportation for

the first week of April.  Johanna and William were then told

they would be deported the first week of May.  I was never told

why these deportations were rescheduled.

b. Most recently, Johanna and William were scheduled to be

deported on June 2, 2020.  They were brought to the airport, but

their flight was canceled.

4. Johanna and William have informed me that, if released, they will

comply with orders to surrender when ICE can show that their travel

arrangements are confirmed.  I expect to be able to pick them up and

bring them to the airport whenever their flights are scheduled.

I declare under penalty of perjury under the laws of the United States that 

the foregoing is true and correct to the best of my knowledge and belief. 

Executed on the 15th day of June 2020, in Round Lake Beach, Illinois. 
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/s/ John Hilt____ 

John Hilt 

1800 Carl Drive,  

Round Lake Beach, Illinois 60073 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

Janet Malam, et al.  
  

Petitioner-Plaintiff, Civil No. 20-10829 
  
v. Honorable Judith E. Levy 
 Mag. Judge Anthony P. Patti 
Rebecca Adducci,  
  

Respondent-Defendant.  
  
_________________________________________/ 

RESPONDENTS’ SECOND SUPPLEMENT TO ITS RESPONSES AND 

OBJECTIONS TO PETITIONERS’ FIRST SET OF EXPEDITED 

INTERROGATORIES 

 Respondents provide the following supplemental responses based on their 

own information, and information provided to Respondents by non-parties 

Calhoun County Correctional Center and Corizon Correctional Healthcare staff. 

Interrogatory No. 15: 

 Please provide the results of and the number of COVID-19 tests that have 

been administered to Detainees, Staff, and Inmates at Calhoun, including, without 

limitation, the frequency, the type of test given, the dates given, the reason the test 

was given, how the test was administered, who administered the test, and 

Calhoun’s and ICE’s actions taken in response to each Detainee, Staff, or Inmate 

who tested positive, including whether the positive result was reported to an ERO 
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Field Office Director (or designee) or Field Medical Coordinator pursuant to ICE’s 

ERO COVID-19 Pandemic Response Requirements, at page 6, or to state or local 

public health authorities. 

Supplemental Response to Interrogatory No. 15: 

On May 23, 2020, the Michigan National Guard (MNG) provided voluntary 

COVID-19 testing on-site at Calhoun. The MNG tested 50 detainees, 47 inmates, 

and 16 staff members. Two detainees tested positive, but were asymptomatic. 

When results were returned one of the detainees was in a high-risk quarantine unit 

and is quarantined alone. The other detainee completed his quarantine before the 

results were returned and had been in Pod D for a short time. He is now isolated. 

Pod D is now under medical monitoring for 14-days, which includes twice-daily 

evaluation by medical staff and body temperature checks. As of the date of this 

response, there are no suspected cases in Pod D. On May 23, 2020, another 

detainee who came to Calhoun with symptoms was immediately tested and 

isolated. He tested positive and continues to be isolated. In accordance with Fed. R. 

Civ. P. 33(d), Respondents refer Petitioners to the attached records of testing 

results for information on the type of test administered and who administered it. 

Interrogatory No.16: 

 Please provide the number and dates since March 1, 2020, of positive results 

for COVID-19 tests administered to Detainees, Staff, and Inmates at Calhoun or 
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any Staff or affiliate who has visited Calhoun since March 1, 2020, including those 

results that are self-reported by You and Staff and based on a diagnosis or testing 

that was not done at Calhoun.  

Supplemental Response to Interrogatory No.16: 

Calhoun has now had a total of 5 confirmed cases of COVID-19. In accordance 

with Fed. R. Civ. P. 33(d), Respondents refer Petitioners to the attached records of 

testing results for the date of the results. 

 
MATTHEW SCHNEIDER 
 

       United States Attorney 
 
       By:  /s/ Jennifer L. Newby_______ 
        
       Jennifer L. Newby (P68891) 

Assistant United States Attorney 
Attorneys for Respondents Adducci, 
Albence, Wolf, Barr, and ICE 
211 W. Fort Street, Suite 2001 
Detroit, Michigan 48226 
(313) 226-0295 
Jennifer.Newby@usdoj.gov 

Dated:  June 9, 2020 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF MICHIGAN 

 

 

JANET MALAM, et al., 

 

                    Petitioners-Plaintiffs, 

 

v. 

 

REBECCA ADDUCCI, et al.,  

 

                      Respondents-Defendants. 

 

 

 

 

 

No. 5:20-cv-10829-JEL-APP 

 

 

 

 

 

 

 

 

DECLARATION OF PROFESSOR GREGG GONSALVES, Ph.D. 

I, Gregg Gonsalves, hereby declare under penalty of perjury, that the following is true and 

correct to the best of my knowledge: 

RELEVANT BACKGROUND AND QUALIFICATIONS 

1. I am an Assistant Professor in Epidemiology of Microbial Diseases at the Yale School of 

Medicine and an Associate Professor of Law and Research Scholar in Law at Yale Law 

School. I co-direct the Yale Law School/Yale School of Public Health Global Health 

Justice Partnership. I was the Co-Director of the Yale Law School/Yale School of Public 

Health/Yale Medical School Collaboration on Research Integrity and Transparency and 

the Co-Faculty Director of Global Health Studies at Yale College until May 2020. 

Among others, I also have held appointments at Harvard Medical School, the Institut 

Pasteur, and the University of Cape Town. I attended Yale College and received a PhD in 

public health from Yale University. In 2018, I received a MacArthur “genius” grant (i.e. 

MacArthur Fellowship) from the John D. and Catherine T. MacArthur Foundation. 

2. I have worked for over three decades on epidemic diseases, including HIV/AIDS and 

other global health problems. My research has focused on the use of quantitative models 

to improve our response to epidemic diseases. I have published over a dozen articles on 

epidemic disease, including in The Lancet, Science, the New England Journal of 

Medicine, and the Journal of Clinical Epidemiology. I have received grants for my 

research from, among others, the National Institute of Allergy and Infectious Diseases, 

the National Institute on Mental Health, the National Institute on Drug Abuse, the Laura 

and John Arnold Foundation, the Levi-Strauss Foundation, and the Open Society 

Foundation. The total amount of the grants on which I have served as principal 

investigator or co-principal investigator is over $5.5 million.  

3. A copy of my CV is attached as Exhibit A.  
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4. I am not being compensated for my work on this case. 

5. I have not testified at trial or by deposition in the last four years. 

THE COURSE OF THE COVID-19 PANDEMIC 

6. There are currently signs that in some parts of the country through aggressive social 

distancing it has been possible to “bend the curve” and reduce the rate of new SARS-

CoV-2 infections. However, even in areas where it has been possible to successfully bend 

the curve, this does not mean that the deadliest part of the pandemic is past.  

7. Bending the curve does not obviate the need for aggressive social distancing. 

Bending the curve will only have been possible due to aggressive social distancing. The 

only responsible way to proceed with any relaxation of social distancing would be 

gradually. It can only happen successfully in the context of substantial decreases of two 

weeks or more in new hospitalizations and cases, accompanied by testing for new cases 

of COVID-19, tracing of the close contacts of new cases, and isolation or quarantine of 

both. A dramatic relaxation of social distancing just because the curve had bent would be 

akin to closing an umbrella during a rainstorm because one has not yet gotten wet. 

Premature relaxation of social distancing presents an almost certain risk of rebound in 

infections, and potential spread even to areas that still have social distancing measures in 

place. 

8. There is a strong likelihood that the COVID-19 epidemic will return in at least one 

wave, rather than be eradicated completely after an initial burst. While the severity 

and recurrence of these waves will depend on a number of factors, there are several 

reasons why this epidemic will likely include at least one second wave, if not multiple. 

Some of these factors are biological, others have more to do with how we as a society 

respond.  

9. Risk of Seasonality. Because of the novelty of SARS-CoV-2, we do not yet have 

empirical data on its seasonality—the dynamic relationship between the spread of the 

virus and the weather. However, we can infer from related coronaviruses that there is a 

significant risk of another SARS-CoV-2 outbreak in temperate regions at the outset of 

colder weather. SARS-Cov-2 is in the genus betacoronavirus, comprising a number of 

other coronaviruses including ones that can cause the common cold. Several of these 

viruses spread more easily during colder weather, resulting in annual outbreaks. This is 

precisely what occurred during the last major pandemic of a respiratory illness, the 

Spanish Flu pandemic of 1918, where a second wave of the pandemic was even deadlier 

than the first wave. 

10. Diminishing Immunity. Once again because of its novelty, we do not yet have empirical 

data on how long immunity to SARS-CoV-2 lasts once developed. Contrary to the way it 

is sometimes imagined, immunity is not black and white. Instead, there are levels of 

immunity, often based on the levels of antibodies in the body. At the moment, there are 

still open questions about whether individuals who recover from COVID-19 will have 

developed full immunity even in the immediate aftermath. However, even assuming that 

most people who recover from COVID-19 will have developed immunity, it is still 

unknown how long this immunity will last. Looking to other betacoronaviruses again 
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allows us to infer that there is a significant risk that immunity will diminish substantially 
over time; whether that is measured in months or years is uncertain. The coronaviruses 
that cause the common cold spur only short-term immunity waning after several months. 
Antibodies to the related coronavirus (SARS-CoV) that caused the SARS epidemic in 
2002-2004, likely wane after several years.  

11. Relaxations of social distancing risk “unbending” the curve. So far, high degrees of 
social distancing have proven to be the only effective method at dramatically reducing 
the spread of SARS-CoV-2. Until the discovery of a vaccine to prevent transmission or 
antiviral drugs, which can extend survival and save lives, this will remain the case. As a 
result, there is a significant risk that relaxation of social distancing restrictions while the 
virus continues to circulate in the community will lead to an uptick in infections. This is 
especially true if social distancing measures are relaxed prematurely. Because of 
concerns about the economic harm of extended social distancing, various jurisdictions in 
the United States are currently revoking stay-at-home orders, even as the number of new 
cases remains high. Troublingly, because the illness can remain asymptomatic for many 
people and because we do not have regular, reliable, comprehensive testing in most 
places in the US, the number of people infected with SARS-COV2 in our communities is 
likely to be far larger than the number of documented diagnosed cases. This means that 
for people still susceptible to the disease, who have been social distancing for the past 
several months, if they venture out into public spaces as basic precautions are relaxed 
they will be faced with a far larger pool of potentially infected individuals than they 
might have encountered in February or March of this year. This sets the conditions for a 
rebound of the pandemic that could be larger than the initial wave of infections and 
deaths—precisely what happened in the pandemic of 1918. 

12. The vast majority of plausible scenarios involve at least one subsequent wave. A 
recent study published in Science models different potential courses of the COVID-19 
pandemic based on modifications of the three crucial variables identified above: (1) 
seasonality, (2) the rate at which immunity degrades over time, and (3) differential levels 
of social distancing for different lengths of time.1 Notably, the vast majority of these 
scenarios involved at least one subsequent peak after the initial outbreak had subsided. 
Depending on how the variables are adjusted, these later peaks could be smaller, the same 
size, or even significantly larger than the original outbreak. In particular, models 
involving intermittent social distancing protections—in other words, periods of strict 
social distancing followed by relaxation of limits, which are then re-imposed after 
spikes—involved a number of subsequent peaks.  

13. In summary, relaxed social distancing, seasonality, and immunity that weakens over 
time will likely produce at least one serious future wave of COVID-19 infections and 
deaths, if not more. The likelihood that these later peaks will be particularly dangerous 
will increase significantly as social distancing is relaxed, if immunity degrades over time, 
and if SARS-CoV-2 is seasonal. Based on similarities between SARS-CoV-2 and other 
betacoronaviruses and the current wave of relaxations of social distancing rules, there is a 
strong likelihood that each of these conditions will be met. Finally, because of the failure 

                                                 
1 Stephen M. Kissler et al., Projecting the transmission dynamics of SARS-CoV-2 through the postpandemic period, 
368 Science 860 (2020), https://science.sciencemag.org/content/early/2020/05/11/science.abb5793.  
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to scale-up testing and the lags in reporting of the results of tests, these new waves of 
infections may arrive without our knowledge until a new cohort of symptomatic patients 
arrives at emergency rooms in our cities and towns. 

THE SPECIFIC COURSE OF THE PANDEMIC IN JAILS AND PRISONS  

14. Because of the heightened risk of congregate settings, the course of the pandemic in jails 
and prisons will likely differ in certain ways from the course of the pandemic in society at 
large. Along with nursing homes and meatpacking plants, jails and prisons are 
institutional amplifiers creating “super-spreading events” (SSE) for SARS-CoV-2. This 
makes them particularly dangerous for accelerating the spread of the disease both within 
the facility and to the wider community. In fact, new community-wide outbreaks have 
been documented in several counties where these institutional amplifiers are located. 

15. There are three primary ways in which the course of the pandemic in jails and prisons 
will be specific to their role as institutional amplifiers of SSEs: (1) the pandemic is likely 
to remain worse in many jails and prisons than on the outside or even continue worsening 
even as conditions on the outside improve; (2) absent significant and sustained reductions 
of the population of jails and prisons, these institutions are likely to increase the risk of 
further outbreaks of SARS-CoV-2 in communities at large; and (3) further outbreaks will 
be more dangerous to individuals in jails and prisons than if they were not detained, 
which in turn increases the risk to the broader community.  

16. It will take longer to combat the pandemic in jails and prisons. First, true social 
distancing is much more difficult in congregate settings like jails and prisons. Even if the 
outside world is increasingly successful at reducing the spread of SARS-CoV-2, jails and 
prisons are likely to lag behind. For example, the rate of COVID-19 among inmates and 
staff in the New York City jail system is approximately 11.63%, while in New York City 
as a whole the rate is 2.46%.2 Dr. Anthony S. Fauci, the chief medical advisor to the 
President’s COVID-19 task force, recently stated that “he expects cases to spike in closed 
environments like nursing homes, prisons and factories.”3 As such, even if the situation 
improves significantly in the outside world, this does not mean that the level of risk will 
have fallen to similar levels within many jails and prisons—to the contrary, the risk will 
remain considerably higher in these congregate facilities as the conditions there offer the 
perfect environment for the spread of the virus.  

17. Jails and prisons can serve as reservoirs of COVID-19. Second, jails and prisons can 
increase the risk of future outbreaks. In part because they will likely lag behind society at 
large in managing COVID-19, jails and prisons can serve as reservoirs of SARS-CoV-2. 
Because it is impossible for jails and prisons to be disconnected from the communities 
around them, the persistence of SARS-CoV-2 in these facilities will pose a continual risk 
to the public. The risk of SARS-CoV-2 persisting in these facilities will only decrease to 
the extent the population in these facilities is reduced and remains reduced, something 
that is particularly true when it comes to individuals at high risk from COVID-19. 

                                                 
2 Legal Aid Society, COVID-19 Infection Tracking in NYC Jails, https://legalaidnyc.org/covid-19-infection-
tracking-in-nyc-jails/ (last visited May 26, 2020).  
3 Donald G. McNeil Jr., As States Rush to Reopen, Scientists Fear a Coronavirus Comeback, N.Y. Times (May 21, 
2020), https://www.nytimes.com/2020/05/11/health/coronavirus-second-wave-infections.html. 
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Though many corrections departments have tried to combat COVID-19 through other 
kinds of measures (e.g. infection control, limited social distancing), the continuing and 
growing outbreaks in these facilities show the difficulty in containing SARS-CoV-2 in 
these environments. It can only take one weak link to undermine society-wide efforts to 
combat COVID-19. In Singapore, significant progress had been made to suppress SARS-
CoV-2 that initially showed quite promising results.4 However, because communities of 
migrant workers living in congregate dormitories were not being sufficiently protected in 
the way the rest of the population was, SARS-CoV-2 remained more active in those 
populations, leading to resurgent outbreaks the government had struggled to control and 
“one of the highest infection rates in Asia.”5 Jails and prisons threaten to play a similar 
role, and thus from the standpoint of public health in the society as a whole it is crucial 
that steps be taken to reduce the risk posed by these facilities as much as possible.6 As 
was mentioned previously, due to under-testing and the lag time in obtaining and 
reporting test results, the discovery of new outbreaks in prisons may be delayed as well. 
This is all the more true as we let down our guard, as we relax social distancing and try to 
return to our normal lives before the pandemic. It is all too easy to forget what happens 
behind bars and with the risk of new outbreaks in prisons and jails, we do this at our own 
peril. 

18. Jails and prisons will serve as accelerants during any future wave. Third, in the event 
of a subsequent outbreak, jails and prisons will serve as an accelerant to the spread of 
SARS-CoV-2 and people in these facilities will be significantly more at risk from 
COVID-19. Jails and prisons are tinderboxes for infectious disease. Once SARS-CoV-2 
is in such facilities, it will spread rapidly. This will also likely require significant 
resources from nearby hospitals. Because of the inevitable circulation between jails in 
particular at the outside community, both in terms of new arrests but also staff and 
vendors coming and going, there is a high risk that any future wave will be re-introduced 
into these facilities—as has been the case during the current pandemic—and that an 
outbreak within a facility will then serve as a springboard for further spread to the outside 
community. Furthermore, so long as agencies like ICE continue to transfer individuals 
between facilities for the purpose of deportation or otherwise, this will increase the risk 
of transmission between facilities, meaning that COVID-19 could be re-introduced even 
to a jail in a community that has significantly reduced community spread.7 

                                                 
4 Hillary Leung, Singapore Was a Coronavirus Success Story—Until an Outbreak Showed How Vulnerable Workers 
Can Fall Through the Cracks, Time (Apr. 29, 2020), https://time.com/5825261/singapore-coronavirus-migrant-
workers-inequality/. 
5 Manas Sharma & Simon Scarr, How migrant worker outbreaks supercharged coronavirus spread in Singapore, 
Reuters (May 22, 2020), https://www.reuters.com/article/us-health-coronavirus-singapore-clusters/how-migrant-
worker-outbreaks-supercharged-coronavirus-spread-in-singapore-idUSKBN22Y29U. 
6 Leung supra note 4 (“‘If we forget marginalized communities, if we forget the poor, the homeless, the 
incarcerated… we are going to continue to see outbreaks,’ says Gavin Yamey, Associate Director for Policy at the 
Duke Global Health Institute. ‘This will continue to fuel our epidemic.’”). 
7 See, e.g., Dianne Solis, Virus began spreading in Texas detention center as positive immigrants were quickly 
transferred in from Northeast, Dallas Morning News (Apr. 27, 2020), https://www.dallasnews.com/news/public-
health/2020/04/27/virus-began-spreading-in-texas-detention-center-as-positive-immigrants-were-quickly-
transferred-in-from-northeast/ (describing how transfer of around 20 individuals from ICE detention in one facility 
likely triggered rapid spread of COVID-19 in another facility). 
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19. For this last reason, even if a jail or prison were able to successfully eliminate an 
outbreak of SARS-CoV-2 in a facility, increasing the population of that facility—
particularly by returning individuals at high risk of COVID-19—poses substantial risks 
both to those individuals and society at large. Once again, by the time a facility realizes 
there are new cases, it may well be too late to prevent a full-blown outbreak. 

20. Reducing these risks requires decreasing jail and prison populations, particularly 
when it comes to individuals at highest risk from COVID-19. To mitigate all three of 
the major risks identified above— SARS-CoV-2 remaining longer in jails and prisons, 
jails and prisons serving as reservoirs of the virus, and jails and prisons serving as 
accelerants or institutional amplifiers of SSEs—it will be crucial to avoid increasing the 
population of jails and prisons, especially when it comes to individuals at high risk of 
COVID-19. Such individuals are likelier to get sick, infect others, and suffer serious 
consequences requiring more medical care. From a public health perspective, keeping 
these individuals out of jails and prisons while the risk of COVID-19 remains present will 
reduce the danger to them, their families, facility staff, and the community at large.  

21. Inversely, if high-risk individuals are returned to jails and prisons prematurely, this likely 
increases the danger of all of the above. Because these dangers include triggering or 
accelerating further outbreaks, by the time this has happened it will be too late to undo 
the harm through re-releasing people.  

GOVERNMENT RE-OPENING DECISIONS  

22. Re-opening decisions do not reflect the risks in congregate living facilities. Because 
of the unique features of jails and prisons discussed above, even accurate assessments of 
the safety of gradually re-opening states and cities will not reflect the specific risks in 
jails and prisons. There is enhanced risk for SARS-CoV-2 in jails and prisons that is 
simply not present in much of the world outside of these facilities, as I have described 
above. Furthermore, new modeling from the Imperial College of Medicine suggests that 
there are 24 states in the United States in which the reproduction number is still above the 
critical threshold of 1.0.8 The reproduction number is the number of new infections that 
an infected person is likely to cause. When this number is above 1.0, the rate at which the 
virus is spreading is still accelerating, a strong sign that the outbreak is not under control. 
These still-simmering outbreaks all across the United States make new waves of infection 
nationally more likely, as unless SARS-CoV-2 is controlled everywhere, it is unlikely to 
be controlled anywhere over the long term in this country.  

23. Re-opening decisions often reflect society-wide economic considerations that are not 
relevant to the risks in congregate living facilities. Further, decisions about re-opening 
thus far have not just been based on the spread of the virus, but are also typically based 
on considerations about the economic harm caused by strict social distancing. For 
example, the Secretary of Health and Human Services, Alex Azar, has made clear that 

                                                 
8 H. Juliette T. Unwin et al., Report 23: State-level tracking of COVID-19 in the United States, Imperial College 
COVID-19 Response Team, at 8 fig. 4 (May 24, 2020), https://www.imperial.ac.uk/media/imperial-
college/medicine/mrc-gida/2020-05-21-COVID19-Report-23.pdf. 
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decisions about reopening reflect that “[w]e simply have to be able to get people back to 
work and back to school.”9 As a result, even outside of the question of whether federal 
and state governments are accurately gauging the risk from COVID-19 of re-opening, 
these decisions are based in significant part on factors like jobs and schooling that are not 
relevant to the risk of COVID-19 in jails and prisons.  

24. Re-opening decisions often reflect society-wide concerns about the health risks of 
prolonged shutdowns that cut the other way in the context of re-detention. In 
stressing the importance of re-opening as a society, government officials have 
emphasized the health costs of prolonged shutdowns. These include that prolonged 
periods of joblessness and economic distress can have significant mental health harms 
and that people will seek less routine healthcare during a shutdown.10 Even outside of the 
question of whether this argument accurately represents the balance of health risks on 
each side, the calculus is dramatically different with relaxation of social distancing 
through re-detention. And any individual who is able to find a form of employment that 
they can perform safely on the outside would lose it when re-detained, raising the very 
risks Secretary Azar identified. As such, there is no “health vs. health” tradeoff when it 
comes to re-detention: not re-detaining someone will be safer for their health and that of 
the community at large.   

25. Because alternatives to detention are significantly less expensive, maintaining social 
distancing through release will both reduce the strain on detention facilities and 
allow them to direct their resources where they are needed most.  When it comes to 
decisions about detention, the economic calculus weighs in the opposite direction: studies 
find that it is considerably more cost-effective for individuals in immigration detention to 
be placed on alternatives to detention than to remain detained.11 This is likely only more 
true during a pandemic since the prevention and healthcare costs associated with 
detention will likely skyrocket. It is nearly impossible to do infection control properly in 
prisons, and in the context of COVID-19, the resources required would be enormous 
(among other things, constant cleaning and disinfection of all common areas and 
surfaces; regular provision of masks, gloves and PPE to all incarcerated individuals, staff 
and prison officials; the creation of sufficient dedicated negative pressure rooms for 
medical isolation of all confirmed or suspected cases; regular testing with PCR tests and 
painstaking contact tracing for both staff and people in detention; increasing the number 
and hours of medical staff). As such, the continued use of alternatives to detention will 

                                                 
9 Caroline Hudson, US health secretary Alex Azar talks Covid-19 testing, reopening and RNC during visit to 
Charlotte area, Charlotte Business Journal (May 21, 2020), 
https://www.bizjournals.com/charlotte/news/2020/05/21/hhs-secretary-alex-azar-talks-testing-rnc.html; see also 
Steve Patterson, Coronavirus: Touting reopening, HHS Secretary Alex Azar visiting Jacksonville, Jacksonville.com 
(May 20, 2020), https://www.jacksonville.com/news/20200520/coronavirus-touting-reopening-hhs-secretary-alex-
azar-visiting-jacksonville. 
(quoting Secretary Azar that “getting Americans safely back to work and school is absolutely essential to a healthy, 
thriving country”).  
10 Hudson, supra note 9 (“Azar called reopening plans a ‘health vs. health’ issue. Economic distress can lead to 
more suicides and other mental-health issues. He has also seen drops in cancer screenings, vaccinations and basic 
cardiac procedures.”).  
11 See, e.g., Congressional Research Service, Immigration: Alternatives to Detention (ATD) 
Programs, at 13 (July 8, 2019), https://fas.org/sgp/crs/homesec/R45804.pdf. 
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reduce the strain on facilities and agencies, increasing their ability to direct resources to 
those who remain detained. This will have both individual benefits for those in detention 
and broader public health benefits, since the safer these facilities and the people within 
them are, the less the risk to staff and surrounding communities.  

CONCLUSION 

26. It is my professional opinion that from a public health perspective, the premature re-
detention of individuals who are at high risk from COVID-19 will significantly increase 
health risks to them, others in the facility, the staff, and the surrounding community. 
Crucially, this is true even under the following circumstances: (1) as a society we have 
bent the curve; (2) governments are engaged in staggered re-opening; and (3) there are no 
more COVID-19 cases in the facility.  

27. There is a high risk that the pandemic will arrive in waves, each of which will last far 
longer in jails and prisons. Increasing the number of high-risk individuals in these 
settings will serve as both a potential trigger and accelerant for each wave as people 
circle in and out of these facilities harboring SARS-CoV-2. Jails and prisons are kindling 
for the fires of epidemics. They are the perfect place for outbreaks to take hold, take off, 
and spread. We have seen it with tuberculosis, HIV and other infections in the context of 
prisons and jails around the world, we are now seeing it with SARS-CoV-2 in the United 
States.  

28. A single weak link in the chain can lead to a resurgence of COVID-19 in the broader 
community, as has happened elsewhere, and thus to stop the SARS-CoV-2 epidemic, we 
have to stop it in prisons and jails. A necessary component of this is reducing the 
population of these facilities and keeping it reduced, particularly when it comes to people 
most vulnerable to COVID-19. Given that COVID-19 infections can often be 
asymptomatic for a period of time and in the absence of regular, reliable, comprehensive 
testing, by the time a jail or prison realizes there are new cases it will likely already be 
too late to prevent a full-blown outbreak in the facility and to prevent it from spreading to 
the community at large—precisely what we have already seen with this first wave. For 
this reason, from a public health perspective, it is crucial to err on the side of caution 
when determining whether to re-detain someone.   

29. Federal and state reopening decisions are based on factors that are either not relevant to 
jails and prisons or even point in the opposite direction when it comes to whether 
someone should be re-detained. As such, these decisions are not an accurate proxy for the 
existing level of risk in jails and prisons generally, much less specific facilities. It is my 
professional opinion that from a public health perspective, they are not an appropriate 
measure of whether it would be safe to re-detain people, especially those most vulnerable 
to COVID-19. 

I declare under penalty of perjury that the foregoing is true and correct.  

         
June 15, 2020           _____________________ 
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New Haven, Connecticut     Gregg Gonsalves 

 

Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4053    Page 9 of 23



 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 
Curriculum Vitae  

of Gregg Gonsalves 

Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4054    Page 10 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4055    Page 11 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4056    Page 12 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4057    Page 13 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4058    Page 14 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4059    Page 15 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4060    Page 16 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4061    Page 17 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4062    Page 18 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4063    Page 19 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4064    Page 20 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4065    Page 21 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4066    Page 22 of
 23



Case 5:20-cv-10829-JEL-APP   ECF No. 117-4   filed 06/15/20    PageID.4067    Page 23 of
 23



DECLARATION OF SAM BARASH 

I, Sam Barash, certify under penalty of perjury that the following statement is true and correct 

pursuant to 28 U.S.C. §1746. 

1. My name is Sam Barash.  I make these statements based upon my personal knowledge. 

2. My brother is Waad Barash, a 56-year-old Iraqi national who has been detained at 

Calhoun County Correctional Center (“Calhoun”) in Battle Creek, Michigan since 

January 2020.   

3. In September 2017, Waad failed to report to the United States Immigration and Customs 

Enforcement (“ICE”) as part of his supervisory order out of fear.  However, he has never 

made any attempts to hide from ICE.  He has lived at our mother’s home for years, and 

continued to go to work.  

4. In 2018, Waad retained Mr. Richard Kent as his immigration attorney after the 

Immigration Court granted his motion to reopen.  A hearing date was scheduled for either 

2021 or 2022, and Waad believed that he was free to move about and resume regular 

activities as normal leading up to the hearing.  

5. In January 2020, ICE arrested and detained Waad as he was leaving his home.  Waad’s 

initial hearing date before the Immigration Court has been scheduled for next month, July 

2020.  

6. If released, Waad would be able to self-quarantine at our cousin’s home in Sterling 

Heights, Michigan.   

7. Several other members of our family live in Michigan, including our mother and myself.  

 

I declare under penalty of perjury under the laws of the United States that the foregoing is true and 

correct to the best of my knowledge and belief. 

Executed on the 15th day of June 2020, in Troy, Michigan. 

/s/ Sam Barash 

Sam Barash 

Case 5:20-cv-10829-JEL-APP   ECF No. 117-5   filed 06/15/20    PageID.4068    Page 1 of 1



 
ERO COVID-19 Pandemic Response Requirements (Version 1.0, April 10, 2020) 1 

  

 

 ERO  

U.S. Immigration and Customs Enforcement 

Enforcement and Removal Operations 
 

COVID-19 Pandemic Response Requirements 

 

Case 5:20-cv-10829-JEL-APP   ECF No. 117-6   filed 06/15/20    PageID.4069    Page 1 of 18



 
ERO COVID-19 Pandemic Response Requirements (Version 1.0, April 10, 2020) 2 

Table of Contents 
 
PURPOSE AND SCOPE .......................................................................................................................... 3 

INTRODUCTION ................................................................................................................................... 3 

OBJECTIVES ........................................................................................................................................ 4 

CONCEPT OF OPERATIONS ................................................................................................................... 5 

DEDICATED ICE DETENTION FACILITIES ........................................................................................ 5 

NON-DEDICATED ICE DETENTION FACILITIES ............................................................................... 6 

ALL FACILITIES HOUSING ICE DETAINEES ..................................................................................... 7 

PREPAREDNESS ........................................................................................................................... 7 

PREVENTION ............................................................................................................................. 11 

MANAGEMENT .......................................................................................................................... 14 

ATTACHMENTS ................................................................................................................................. 18 

 
 

  

Case 5:20-cv-10829-JEL-APP   ECF No. 117-6   filed 06/15/20    PageID.4070    Page 2 of 18



 
ERO COVID-19 Pandemic Response Requirements (Version 1.0, April 10, 2020) 3 

PURPOSE AND SCOPE 

The U.S. Immigration and Customs Enforcement (ICE) Enforcement and Removal 

Operations (ERO) Coronavirus Disease 2019 (COVID-19) Pandemic Response 

Requirements (PRR) sets forth expectations and assists ICE detention facility operators to 

sustain detention operations, while mitigating risk to the safety and well-being of detainees, 

staff, contractors, visitors, and stakeholders due to COVID-19.  Consistent with ICE’s 

overall adjustments to its immigration enforcement posture,1 the ERO PRR builds upon 

previously issued guidance and sets forth specific mandatory requirements expected to be 

adopted by all detention facilities housing ICE detainees, as well as best practices for such 

facilities, to ensure that detainees are appropriately housed and that available mitigation 

measures are implemented during this unprecedented public health crisis.  The ERO PRR 

has been developed in consultation with the Centers for Disease Control and Prevention 

(CDC) and is a dynamic document that will be updated as additional/revised information 

and best practices become available.  

INTRODUCTION 

As the CDC has explained: 

 

COVID-19 is a communicable disease caused by a novel (new) coronavirus, SARS-

CoV-2, that was first identified as the cause of an outbreak of respiratory illness that 

began in Wuhan Hubei Province, People’s Republic of China (China).  

 

COVID-19 appears to spread easily and sustainably within communities. The virus 

is thought to transfer primarily by person-to-person contact through respiratory 

droplets produced when an infected person coughs or sneezes; it may transfer 

through contact with surfaces or objects contaminated with these droplets. There is 

also evidence of asymptomatic transmission, in which an individual infected with 

COVID-19 is capable of spreading the virus to others before exhibiting symptoms. 

The ease of transmission presents a risk of a surge in hospitalizations for COVID-

19, which would reduce available hospital capacity. Such a surge has been 

identified as a likely contributing factor to the high mortality rate for COVID-19 

cases in Italy and China.  

 

Symptoms include fever, cough, and shortness of breath, and typically appear 2-14 

days after exposure. Manifestations of severe disease include severe pneumonia, 

acute respiratory distress syndrome (ARDS), septic shock, and multi-organ failure. 

According to the [World Health Organization], approximately 3.4% of reported 

COVID-19 cases have resulted in death globally. This mortality rate is higher 

among older adults or those with compromised immune systems. Older adults and 

people who have severe chronic medical conditions like heart, lung or kidney 

disease are also at higher risk for more serious COVID-19 illness. Early data 

suggest older people are twice as likely to have serious COVID-19 illness. 

 

 
1  See, e.g., Attachment A, U.S. Immigration and Customs Enforcement, Updated ICE statement on COVID-

19  (Mar. 18, 2020), https://www.ice.gov/news/releases/updated-ice-statement-covid-19.  
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Notice of Order Under Sections 362 and 365 of the Public Health Service Act Suspending 

Introduction of Certain Persons From Countries Where a Communicable Disease Exists, 85 

Fed. Reg. 17060 (Mar. 26, 2020) (internal citations omitted). 

 

Given the seriousness and pervasiveness of COVID-19, ICE is taking necessary and 

prompt measures in response.  ICE is providing guidance on the minimum measures 

required for facilities housing ICE detainees to implement to ensure consistent practices 

throughout its detention operations and the provision of medical care across the full 

spectrum of detention facilities to mitigate the spread of COVID-19.  The ICE detention 

standards applicable to all facilities used to house ICE detainees have long required that 

each such facility have written plans that address the management of infectious and 

communicable diseases, including, but not limited to, testing, isolation, prevention, 

treatment, and education.  Those requirements include reporting and collaboration with 

local or state health departments in accordance with state and local laws and 

recommendations.2  The measures set forth in the PRR, allow ICE personnel and detention 

providers to properly discharge their obligations under those standards in light of the 

unique challenges posed by COVID-19. 

OBJECTIVES 

The ERO PRR is designed to establish consistency across ICE detention facilities by 

establishing mandatory requirements and best practices all detention facilities housing ICE 

detainees are expected to follow during the COVID-19 pandemic.  Consistent with ICE 

detention standards, all facilities housing ICE detainees  are required to have a COVID-19 

mitigation plan that meets the following four objectives: 

 

• To protect employees, contractors, detainees, visitors to the facility, and 

stakeholders from exposure to the virus; 

• To maintain essential functions and services at the facility throughout the 

pendency of the pandemic; 

• To reduce movement and limit interaction of detainees with others outside their 

assigned housing units, as well as staff and others, and to promote social 

distancing within housing units; and 

• To establish means to monitor, cohort, quarantine, and isolate the sick from the 

well.3 

 
2 See, e.g., Attachment B, ICE National Detention Standards 2019, Standard 4.3, Medical Care, at II.D.2 (p. 114), 

https://www.ice.gov/doclib/detention-standards/2019/4_3.pdf; Attachment C, 2011 ICE Performance-Based National 

Detention Standards (PBNDS), Revised 2016, Standard 4.3, Part V.C.1 (p. 261), https://www.ice.gov/doclib/detention-

standards/2011/4-3.pdf; Attachment D, 2008 ICE PBNDS, Standard 4-22, Medical Care, V.C.1 (pp. 5-6), 

https://www.ice.gov/doclib/dro/detention-standards/pdf/medical_care.pdf. 

3 A cohort is a group of persons with a similar condition grouped or housed together for observation over a 

period of time.  Isolation and quarantine are public health practices used to protect the public from 

exposure to individuals who have or may have a contagious disease.  For purposes of this document, and as 

defined by the CDC, quarantine as the separation of a person or group of people reasonably believed to 

have been exposed to a communicable disease but not yet symptomatic, from others who have not been 
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CONCEPT OF OPERATIONS 

The ERO PRR is intended for use across ICE’s entire detention network, applying to all 

facilities housing ICE detainees, including ICE-owned Service Processing Centers, 

facilities operated by private vendors, and facilities operated by local government agencies 

that have mixed populations of which ICE detainees comprise only a small fraction.  

DEDICATED ICE DETENTION FACILITIES  

All ICE dedicated detention facilities4 must: 

 

• Comply with the provisions of their relevant ICE contract or service agreement. 

• Comply with the ICE national detention standards applicable to the facility, 

generally the Performance-Based National Detention Standards 2011 (PBNDS 

2011). 

• Comply with the CDC’s Interim Guidance on Management of Coronavirus Disease 

2019 (COVID-19) in Correctional and Detention Facilities (Attachment E).  

• Follow ICE’s March 27, 2020 Memorandum to Detention Wardens and 

Superintendents on COVID-19 Action Plan Revision 1, and subsequent updates 

(Attachment F). 

• Report all confirmed and suspected COVID-19 cases to the local ERO Field Office 

Director (or designee), Field Medical Coordinator, and local health department 

immediately. 

• Notify both the local ERO Field Office Director (or designee) and the Field 

Medical Coordinator as soon as practicable, but in no case more than 12 hours after 

identifying any detainee who meets the CDC’s identified populations potentially 

being at higher-risk for serious illness from COVID-19, including:  

o People aged 65 and older 

o People of all ages with underlying medical conditions, particularly if not well 

controlled, including: 

▪ People with chronic lung disease or moderate to severe asthma 

▪ People who have serious heart conditions 

▪ People who are immunocompromised  

 
exposed, to prevent the possible spread of the communicable disease.  For purposes of this document, and 

as defined by the CDC, isolation as the separation of a person or group of people known or reasonably 

believed to be infected with a communicable disease and potentially infectious from others to prevent the 

spread of the communicable disease.   

4 Dedicated detention facilities are facilities that house only ICE detainees.  Dedicated facilities may be ICE-owned 

Service Processing Centers, privately owned Contract Detention Facilities, or facilities operated by state or local 

governments that hold no other detention populations except ICE detainees.  
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• Many conditions can cause a person to be immunocompromised, 

including cancer treatment, smoking, bone marrow or organ 

transplantation, immune deficiencies, poorly controlled HIV or 

AIDS, and prolonged use of corticosteroids and other immune 

weakening medications 

▪ People with severe obesity (body mass index [BMI] of 40 or higher) 

▪ People with diabetes 

▪ People with chronic kidney disease undergoing dialysis 

▪ People with liver disease 

 

Notification shall be made via e-mail from the facility’s Health Services Administrator 

(HSA) (or equivalent) and contain the following subject line for ease of identification: 

“Notification of COVID-19 High Risk Detainee (A-Number).” At a minimum the HSA 

will provide the following information: 

• Detainee name 

• Detention location 

• Current medical issues as well as medications currently prescribed 

• Facility medical Point of Contact (POC) and phone number 

NON-DEDICATED ICE DETENTION FACILITIES 

All non-dedicated detention facilities and local jails housing ICE detainees must:  

 

• Comply with the provisions of their relevant ICE contract or service agreement. 

• Comply with the ICE national detention standards applicable to the facility, 

generally PBNDS 2011. 

• Comply with the CDC Interim Guidance on Management of Coronavirus Disease 

2019 (COVID-19) in Correctional and Detention Facilities.  

• Report all confirmed and suspected COVID-19 cases to the local ERO Field Office 

Director (or designee), Field Medical Coordinator, and local health department 

immediately. 

• Notify both the ERO Field Office Director (or designee) and Field Medical 

Coordinator as soon as practicable, but in no case more than 12 hours after 

identifying any detainee who meets the CDC’s identified populations potentially 

being at higher-risk for serious illness from COVID-19, including:  

o People aged 65 and older 

o People of all ages with underlying medical conditions, particularly if not well 

controlled, including: 

▪ People with chronic lung disease or moderate to severe asthma 

▪ People who have serious heart conditions 

▪ People who are immunocompromised  
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• Many conditions can cause a person to be immunocompromised, 

including cancer treatment, smoking, bone marrow or organ 

transplantation, immune deficiencies, poorly controlled HIV or 

AIDS, and prolonged use of corticosteroids and other immune 

weakening medications 

▪ People with severe obesity (body mass index [BMI] of 40 or higher) 

▪ People with diabetes 

▪ People with chronic kidney disease undergoing dialysis 

▪ People with liver disease 

 

Notification should be made via e-mail from the facility’s HSA (or equivalent) and 

should contain the following subject line for ease of identification: “Notification of 

COVID-19 High Risk Detainee (A-Number).”  Other standardized means of 

communicating this information to ICE are acceptable.  At a minimum the HSA will 

provide the following information: 

• Detainee name 

• Detention location 

• Current medical issues as well as medications currently prescribed 

• Facility medical POC and phone number  

ALL FACILITIES HOUSING ICE DETAINEES 

In addition to the specific measures listed above, all detention facilities housing ICE detainees 

must also comply with the following: 

 

PREPAREDNESS 

Administrators can plan and prepare for COVID-19 by ensuring that all persons in the 

facility know the symptoms of COVID-19 and how to respond if they develop symptoms. 

Other essential actions include developing contingency plans for reduced workforces due to 

absences, coordinating with public health and correctional partners, and communicating 

clearly with staff and detainees about these preparations and how they may temporarily 

alter daily life. 

 

➢ Develop information-sharing systems with partners.   

• Identify points of contact in relevant state, local, tribal, and/or territorial public 

health department before cases develop. 

• Communicate with other correctional and detention facilities in the same 

geographic area to share information including disease surveillance and 

absenteeism patterns among staff.  

➢ Review existing pandemic, influenza, all-hazards, and disaster plans, and revise 

for COVID-19, and ensure that they meet the requirements of ICE’s detention 

standards. 
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➢ Offer the seasonal influenza vaccine to all detained persons (existing populations 

and new intakes) and staff throughout the influenza season, where possible. 

➢ Staffing 

• Review sick leave policies to ensure that staff can stay home when sick and 

determine which officials will have the authority to send symptomatic staff home. 

Staff who report for work with symptoms of COVID-19 must be sent home and 

advised to follow CDC-recommended steps for persons exhibiting COVID-19 

symptoms. 

• Staff who test positive for COVID-19 must inform their workplace and personal 

contacts immediately.  If a staff member has a confirmed COVID-19 infection, 

the relevant employers will inform other staff of their possible exposure to 

COVID-19 in the workplace consistent with any legal limitations on the sharing 

of such information.  Exposed employees must then self-monitor for symptoms 

(i.e., fever, cough, or shortness of breath).  

• Identify staff whose duties would allow them to work from home and allow them 

to work from home in order to promote social distancing and further reduce the 

risk of COVID-19 transmission. 

• Determine minimum levels of staff in all categories required for the facility to 

function safely.  

• Follow the Public Health Recommendations for Community-Related Exposure.5 

➢ Supplies   

• Ensure that sufficient stocks of hygiene supplies (soap, hand sanitizer, tissues), 

personal protective equipment (PPE) (to include facemasks, N95 respirators, eye 

protection, disposable medical gloves, and disposable gowns/one-piece coveralls), 

and medical supplies (consistent with the healthcare capabilities of the facility) 

are on hand, and have a plan in place to restock as needed if COVID-19 

transmission occurs within the facility. 

• Note that shortages of N95 respirators are anticipated during the COVID-19 

response.  Based on local and regional situational analysis of PPE supplies, face 

masks should be used when the supply chain of N95 respirators cannot meet the 

demand.   

• Follow COVID-19: Strategies for Optimizing the Supply of PPE.6 

• Soiled PPE items should be disposed in leak-proof plastic bags that are tied at the 

top and not re-opened.  Bags can be disposed of in the regular solid waste stream. 

 

 
5 Attachment G, Centers of Disease Control and Prevention, Public Health Recommendations for Community-Related 

Exposure, https://www.cdc.gov/coronavirus/2019-ncov/php/public-health-recommendations.html (last visited Apr. 9, 

2020). 

 
6 Attachment H, Centers for Disease Control and Prevention, Strategies to Optimize the Supply of PPE and Equipment, 

https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strategy/ (last visited Apr. 9, 2020). 

 

Case 5:20-cv-10829-JEL-APP   ECF No. 117-6   filed 06/15/20    PageID.4076    Page 8 of 18



 
ERO COVID-19 Pandemic Response Requirements (Version 1.0, April 10, 2020) 9 

• Cloth face coverings should be worn by detainees and staff (when PPE supply is 

limited) to help slow the spread of COVID-19.  Cloth face masks should:  

• fit snugly but comfortably against the side of the face 

• be secured with ties or ear loops where possible or securely tied 

• include multiple layers of fabric 

• allow for breathing without restriction 

• be able to be laundered and machine dried without damage or change to shape. 

➢ Hygiene 

• Reinforce healthy hygiene practices and provide and restock hygiene supplies 

throughout the facility, including in bathrooms, food preparation and dining areas, 

intake areas, visitor entries and exits, visitation rooms, common areas, medical, 

and staff-restricted areas (e.g., break rooms). 

• Require all persons within the facility to cover their mouth and nose with their 

elbow (or ideally with a tissue) rather than with their hand when they cough or 

sneeze, and to throw all tissues in the trash immediately after use.  Provide 

detainees and staff no-cost access to tissues and no-touch receptacles for disposal.  

• Require all persons within the facility to maintain good hand hygiene by regularly 

washing their hands with soap and water for at least 20 seconds, especially after 

coughing, sneezing, or blowing their nose; after using the bathroom; before eating 

or preparing food; before taking medication; and after touching garbage.  

• Provide detainees and staff no-cost, unlimited access to supplies for hand 

cleansing, including liquid soap, running water, hand drying machines or 

disposable paper towels, and no-touch trash receptacles. 

• Provide alcohol-based hand sanitizer with at least 60% alcohol where permissible 

based on security restrictions.  

• Require all persons within the facility to avoid touching their eyes, nose, or mouth 

without cleaning their hands first.   

• Post signage throughout the facility reminding detained persons and staff to 

practice good hand hygiene and cough etiquette (printable materials for 

community-based settings can be found on the CDC website). Signage must be in 

English and Spanish, as well as any other common languages for the detainee 

population at the facility.  

• Prohibit sharing of eating utensils, dishes, and cups. 

• Prohibit non-essential personal contact such as handshakes, hugs, and high-fives.  

 

➢ Cleaning/Disinfecting Practices  
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• Adhere to CDC recommendations for cleaning and disinfection during the 

COVID-19 response.7   

• Several times a day using household cleaners and Environmental Protection 

Agency-registered disinfectants, clean and disinfect surfaces and objects that are 

frequently touched, especially in common areas (e.g., doorknobs, light switches, 

sink handles, countertops, toilets, toilet handles, recreation equipment). The 

Environmental Protection Agency’s (EPA) list of certified cleaning products is 

located here.  

• Staff should clean shared equipment several times per day and on a conclusion of 

use basis (e.g., radios, service weapons, keys, handcuffs). 

• Ensure that transport vehicles are thoroughly cleaned after carrying a confirmed 

or suspected COVID-19 case. 

• Facility leadership will ensure that there is adequate oversight and supervision of 

all individuals responsible for cleaning and disinfecting these areas.   

 

CDC Recommended Cleaning Tips   

 

Hard (Non-porous) Surfaces 

• If surfaces are dirty, they should be cleaned using a detergent or soap and water 

prior to disinfection. 

• For disinfection, most common EPA-registered household disinfectants should be 

effective.  

o A list of products that are EPA-approved for use against the virus that 

causes COVID-19 is available here. Follow the manufacturer’s 

instructions for all cleaning and disinfection products for concentration, 

application method and contact time, etc. 

o Additionally, diluted household bleach solutions (at least 1000ppm 

sodium hypochlorite) can be used if appropriate for the surface. Follow 

manufacturer’s instructions for application, ensuring a contact time of at 

least 1 minute, and allowing proper ventilation during and after 

application. Check to ensure the product is not past its expiration date. 

Never mix household bleach with ammonia or any other cleanser. 

Unexpired household bleach will be effective against coronaviruses when 

properly diluted.  

▪ Prepare a bleach solution by mixing:  

• 5 tablespoons (1/3 cup) bleach per gallon of water or 

• 4 teaspoons bleach per quart of water 

 
Soft (Porous) Surfaces 

 
7 Attachment I, Centers for Disease Control and Prevention, Cleaning and Disinfection for Community Facilities, 

https://www.cdc.gov/coronavirus/2019-ncov/community/organizations/cleaning-disinfection.html (last visited Apr. 9, 

2020). 
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• For soft (porous) surfaces such as carpeted floor, rugs, and drapes, remove visible 

contamination if present and clean with appropriate cleaners indicated for use on 

these surfaces. After cleaning:  

o If the items can be laundered, launder items in accordance with the 

manufacturer’s instructions using the warmest appropriate water setting 

for the items and then dry items completely.  

o Otherwise, use products that are EPA-approved for use against the virus 
that causes COVID-19 and that are suitable for porous surfaces.8 

 

Electronics 

• For electronics such as tablets, touch screens, keyboards, remote controls, and 

ATM machines, remove visible contamination if present.  

o Follow the manufacturer’s instructions for all cleaning and disinfection 

products. 

o Consider use of wipeable covers for electronics. 

o If no manufacturer guidance is available, consider the use of alcohol-based 

wipes or sprays containing at least 70% alcohol to disinfect touch screens. 

Dry surfaces thoroughly to avoid pooling of liquids. 

 
Linens, Clothing, and Other Items That Go in the Laundry 

• In order to minimize the possibility of dispersing virus through the air, do not 

shake dirty laundry. 

• Wash items as appropriate in accordance with the manufacturer’s instructions. If 

possible, launder items using the warmest appropriate water setting for the items 

and dry items completely. Dirty laundry that has been in contact with an ill person 

can be washed with other people’s items. 

• Clean and disinfect hampers or other carts for transporting laundry according to 

guidance above for hard or soft surfaces. 

 

PREVENTION 

Detention facilities can prevent introduction of COVID-19 from the community and 

reduce transmission if it is already inside by reinforcing good hygiene practices among 

incarcerated/detained persons, staff, and visitors (including increasing access to soap and 

paper towels), intensifying cleaning/disinfection practices, and implementing social 

distancing strategies. 

 

Because many individuals infected with COVID-19 do not display symptoms, the virus 

could be present in facilities before cases are identified. Both good hygiene practices and 

social distancing are critical in preventing further transmission. 

 

 
8 Attachment J, U.S. Environmental Protection Agency, List N: Disinfectants for Use Against SARS-CoV-2, 

https://www.epa.gov/pesticide-registration/list-n-disinfectants-use-against-sars-cov-2 (last visited Apr. 9, 2020). 
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➢ Perform pre-intake screening for all staff and new entrants for symptoms of 

COVID-19.   

Screening should take place before staff and new intakes enter the facility or just 

inside the facility, where practicable. For new admissions, this should occur before 

beginning the intake process, in order to identify and immediately isolate any 

detainee with symptoms before the individual comingles with others or is placed in 

the general population.  This should include temperature screening of all staff and 

new entrants, as well as a verbal symptoms check.  

• Verbal screening for symptoms of COVID-19 and contact with COVID-19 cases should 

include the following questions based on Interim Guidance: Managing COVID-19 in 

Correctional/Detention Facilities: 

o Today or in the past 24 hours, have you had any of the following symptoms? 

▪ Fever, felt feverish, or had chills? 

▪ Cough? 

▪ Difficulty breathing? 

o In the past 14 days, have you had contact with a person known to be 

infected with COVID-19 where you were not wearing the recommended 

proper PPE? 

• If staff have symptoms of COVID-19 (fever, cough, shortness of breath): they 

must be denied access to the facility.   

• If any new intake has symptoms of COVID-19:  

o Require the individual to wear a face mask.  

o Ensure that staff interacting with the symptomatic individual wears 

recommended PPE. 

o Isolate the individual and refer to healthcare staff for further evaluation.  

o Facilities without onsite healthcare staff should contact their state, local, 

tribal, and/or territorial health department to coordinate effective isolation 

and necessary medical care.  

• If an individual is a close contact of a known COVID-19 case or has traveled to 

an affected area (but has no COVID-19 symptoms), quarantine the individual and 

monitor for symptoms two times per day for 14 days.  

➢ Visitation 

• During suspended (social) or modified (legal) visitation programs, provide access 

to virtual visitation options where available.  When not possible, verbally screen 

all visitors on entry for symptoms of COVID-19 and perform temperature checks, 

when possible.  ICE continues to explore opportunities to enhance attorney access 

while legal visits are being impacted.  For facilities at which immigration hearings 

are conducted or where detainees are otherwise held who have cases pending 

immigration proceedings, this may include: 
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o Adding all immigration attorneys of record to the Talton Pro-bono 

platform.  

o Requiring facilities to establish a process for detainees/immigration 

attorneys to schedule appointments and facilitate the calls.  

o Leveraging technology (e.g., tablets, smartphones) to facilitate 

attorney/client communication.   

o Working with the various detention contractors and telephone service 

providers to ensure that all detainees receive some number of free calls per 

week.   

• Communicate with the public about any changes to facility operations, including 

visitation programs.  Facilities are encouraged to prohibit or, at a minimum, 

significantly adopt restricted visitation programs, and to suspend all volunteer 

work assignments for detainees assigned to food service, and other assignments 

where applicable.   

 

➢ Where possible, restrict transfers of detained non-ICE populations to and from 

other jurisdictions and facilities unless necessary for medical evaluation, 

isolation/quarantine, clinical care, or extenuating security concerns. 

 

➢ Consider suspending work release programs for inmates at shared facilities to 

reduce overall risk of introduction and transmission of COVID-19 into the 

facility. 

 

➢ When feasible and consistent with security priorities, encourage staff to maintain 

a distance greater than six feet from an individual that appears feverish or ill 

and/or with respiratory symptoms while interviewing, escorting, or interacting in 

other ways, unless wearing PPE. 

 

➢ Additional Measures to Facilitate Social Distancing 

 

• Although strict social distancing may not be possible in congregate settings such 

as detention facilities, all facilities housing ICE detainees should implement the 

following measures to the extent practicable: 

o Efforts should be made to reduce the population to approximately 75% of 

capacity.  

o Where detainee populations are such that such cells are available, to the 

extent possible, house detainees in individual rooms. 

o Recommend that detainees sharing sleeping quarters sleep “head-to-foot.” 

o Extend recreation, law library, and meal hours and stagger detainee access 

to the same in order to limit the number of interactions between detainees 

from other housing units.  

o Staff and detainees should be directed to avoid congregating in groups of 

10 or more, employing social distancing strategies at all times. 
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o Whenever possible, all staff and detainees should maintain a distance of 

six feet from one another.   

o If practicable, beds in housing units should be rearranged to allow for 

sufficient separation during sleeping hours.   

MANAGEMENT  

If there has been a suspected COVID-19 case inside the facility (among 

incarcerated/detained persons, staff, or visitors who have recently been inside), begin 

implementing Management strategies while test results are pending. Essential 

Management strategies include placing cases and individuals with symptoms under 

medical isolation, quarantining their close contacts, and facilitating necessary medical 

care, while observing relevant infection control and environmental disinfection protocols 

and wearing recommended PPE. 

 

ICE Custody Review for Potentially High-Risk Detainees 

 

Upon being informed of a detainee who may potentially be at higher risk for serious 

illness from exposure to COVID-19, ERO will review the case to determine whether 

continued detention is appropriate.9  ICE will make such custody determinations on a 

case-by-case basis, pursuant to the applicable legal standards, with due consideration of 

the public health considerations implicated.   

 

➢ Considerable effort should be made to quarantine all new entrants for 14 days 

before they enter the general population.  

• To do this, facilities should consider cohorting daily intakes; two days of new 

intakes, or multiple days on new intakes, in designated areas prior to placement 

into the general population.  Given the significant variance in facility attributes and 

characteristics, cohorting options and capabilities will differ across the various 

detention facilities housing ICE detainees.  ICE encourages all facilities to adopt 

the most effective cohorting methods practicable based on the individual facility 

characteristics taking into account the number new intakes anticipated per day.   

 

➢ For suspected or confirmed COVID-19 cases: 

• Isolate the individual immediately in a separate environment from other 

individuals.  Facilities should make every possible effort to isolate persons 

individually.  Each isolated individual should be assigned his or her own housing 

space and bathroom where possible.  Cohorting should only be practiced if there 

are no other available options.  Only individuals who are laboratory-confirmed 

COVID-19 cases should be isolated as a cohort.  Do not cohort confirmed cases 

with suspected cases or case contacts.  

• Ensure that the individual is always wearing a face mask (if it does not restrict 

breathing) when outside of the isolation space, and whenever another individual 

 
9 Attachment K, Assistant Director Peter Berg, Enforcement and Removal Operations, Updated Guidance: COVID-19 

Detained Docket Review (Apr. 4, 2020). 
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enters the isolation room.  Masks should be changed at least daily, and when 

visibly soiled or wet. 

 

• If the number of confirmed cases exceeds the number of individual isolation 

spaces available in the facility, then ICE must be promptly notified so that transfer 

to other facilities, transfers to hospitals, or release can be coordinated 

immediately.  Until such time as transfer or release is arranged, the facility must 

be especially mindful of cases that are at higher risk of severe illness from 

COVID-19.  Ideally, ill detainees should not be cohorted with other infected 

individuals.  If cohorting of ill detainees is unavoidable, make all possible 

accommodations until transfer occurs to prevent transmission of other infectious 

diseases to the higher-risk individual (For example, allocate more space for a 

higher-risk individual within a shared isolation room).   

 

• Review the CDC’s preferred method of medically isolating COVID-19 cases here 

depending on the space available in a particular facility.  In order of preference, 

individuals under medical isolation should be housed: 

o Separately, in single cells with solid walls (i.e., not bars) and solid doors 

that close fully. 

o Separately, in single cells with solid walls but without solid doors. 

o As a cohort, in a large, well-ventilated cell with solid walls and a solid 

door that closes fully. Employ social distancing strategies related to 

housing in the Prevention section above. 

o As a cohort, in a large, well-ventilated cell with solid walls but without a 

solid door. Employ social distancing strategies related to housing in the 

Prevention section above. 

o As a cohort, in single cells without solid walls or solid doors (i.e., cells 

enclosed entirely with bars), preferably with an empty cell between 

occupied cells. (Although individuals are in single cells in this scenario, 

the airflow between cells essentially makes it a cohort arrangement in the 

context of COVID-19.) 

o As a cohort, in multi-person cells without solid walls or solid doors (i.e., 

cells enclosed entirely with bars), preferably with an empty cell between 

occupied cells. Employ social distancing strategies related to housing in 

the Prevention section above. 

  

• Maintain isolation until all the CDC criteria have been met: 

o The individual has been free from fever for 72 hours without the use of 

fever-reducing medications. 

o The individual’s other symptoms have improved (e.g., cough, shortness of 

breath). 

o The individual has tested negative in at least two consecutive respiratory 

specimens collected at least 24 hours apart. 
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o At least 7 days have passed since the date of the individual’s first positive 

COVID-19 test and he or she has had no subsequent illness. 

 

• Meals should be provided to COVID-19 cases in their isolation rooms.  Isolated 

cases should throw disposable food service items in the trash in their isolation 

room. Non-disposable food service items should be handled with gloves and 

washed with hot water or in a dishwasher. Individuals handling used food service 

items must clean their hands after removing gloves. 

• Laundry from a COVID-19 case can be washed with other individuals’ laundry. 

o Individuals handling laundry from COVID-19 cases should wear 

disposable gloves, discard gloves after each use, and clean their hands 

after handling.  

o Do not shake dirty laundry. This will minimize the possibility of 

dispersing the virus through the air. 

o Launder items as appropriate in accordance with the manufacturer’s 

instructions. If possible, launder items using the warmest appropriate 

water setting for the items and dry items completely.  

o Clean and disinfect clothes hampers according to guidance above for 

surfaces. If permissible, consider using a bag liner that is either disposable 

or can be laundered. 
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A U.S. Immigration and Customs Enforcement, Updated ICE statement 

on COVID-19  (Mar. 18, 2020),  

https://www.ice.gov/news/releases/updated-ice-statement-covid-19. 

B ICE National Detention Standards 2019, Standard 4.3, Medical Care, 

https://www.ice.gov/doclib/detention-standards/2019/4_3.pdf. 

C 2011 ICE Performance-Based National Detention Standards, Revised 

2016, Standard 4.3, https://www.ice.gov/doclib/detention-

standards/2011/4-3.pdf. 

D 2008 ICE Performance-Based National Detention Standards, 

Standard 4-22, Medical Care, 

https://www.ice.gov/doclib/dro/detention-

standards/pdf/medical_care.pdf. 

E Centers of Disease Control and Prevention, Interim Guidance on 

Management of Coronavirus Disease 2019 (COVID-19) in 

Correctional and Detention Facilities (Mar. 23, 2020), 

https://www.cdc.gov/coronavirus/2019-ncov/downloads/guidance-

correctional-detention.pdf. 

F Memorandum from Executive Associate Director Enrique Lucero, 

Enforcement and Removal Operations, Memorandum on 

Coronavirus 2019 (COVID-19) Action Plan, Revision 1 (Mar. 27. 

2020). 

G Centers of Disease Control and Prevention, Public Health 

Recommendations for Community-Related Exposure,  

https://www.cdc.gov/coronavirus/2019-ncov/php/public-health-

recommendations.html (last visited Apr. 9, 2020). 

H Centers for Disease Control and Prevention, Strategies to Optimize 

the Supply of PPE and Equipment, 

https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strategy/ (last 

visited Apr. 9, 2020). 

I Centers for Disease Control and Prevention, Cleaning and 

Disinfection for Community Facilities, 

https://www.cdc.gov/coronavirus/2019-

ncov/community/organizations/cleaning-disinfection.html (last 

visited Apr. 9, 2020). 
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J U.S. Environmental Protection Agency, List N: Disinfectants for Use 

Against SARS-CoV-2, https://www.epa.gov/pesticide-registration/list-

n-disinfectants-use-against-sars-cov-2 (last visited Apr. 9, 2020). 

K Assistant Director Peter Berg, Enforcement and Removal 

Operations, Updated Guidance: COVID-19 Detained Docket Review 

(Apr. 4, 2020). 
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