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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

JEROME DUVALL, et al.,          * 

Plaintiffs,          * 

v.          *     Civil Action No. ELH-94-2541 

LAWRENCE HOGAN, et al.,          * 

Defendants.          *  

****************************************************************************** 
PLAINTIFFS’ MOTION FOR ENFORCEMENT AND FURTHER RELIEF 

****************************************************************************** 

In light of Defendants’ chronic and substantial noncompliance with numerous provisions 

of the Settlement Agreement (ECF 541-2), Plaintiffs respectfully move this Court for an order 

granting the following relief: 

1. That Defendants shall submit within 30 days a detailed plan, including timelines, for
achieving compliance with each Provision of the Settlement Agreement for which they
concede non-compliance in the Commissioner’s Semi-Annual Compliance Report,
dated February 28, 2020.

2. Following the submission of Defendants’ plan, that the Court schedule an evidentiary
hearing to receive evidence, including but not limited to testimony from the
independent medical and mental health monitors, regarding the causes of Defendants’
failure to make progress in achieving compliance with numerous provisions of the
Settlement Agreement.

3. That the Court extend the term of the Settlement Agreement for an additional two years
– to June 22, 2024.

This motion is supported by the Memorandum in Support of Plaintiffs’ Motion for 

Enforcement and Further Relief filed herewith. 

Dated: July 17, 2020 
/s/Elizabeth Alexander 
Elizabeth Alexander 
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Elizabeth Alexander 
Law Offices of Elizabeth Alexander     
1416 Holly St., NW       
Washington, D.C. 20012       
202-291-3774     
ealexander@lawofficesofelizabethalexander.com 
          
David C. Fathi* 
ACLU National Prison Project 
915 15th St., NW, 7th Floor 
Washington, D.C. 20005 
202-548-6603 
dfathi@aclu.org 
*Not admitted in DC; practice limited to the federal courts 
 
Debra Gardner 
Legal Director 
Public Justice Center 
One North Charles St., Ste. 200 
Baltimore, MD 21202 
410-625-9409 
gardnerd@publicjustice.org 
Federal Bar No. 24239 
 
Counsel for Plaintiffs 
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E myIN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
JEROME DUVALL, et al.,              * 

 Plaintiffs,             * 

v.               *     Civil Action No. ELH-94-2541 

LAWRENCE HOGAN, et al.,           * 

 Defendants.             *            

****************************************************************************** 
PLAINTIFFS’ MEMORANDUM IN SUPPORT OF MOTION FOR ENFORCEMENT 

AND FURTHER RELIEF 
****************************************************************************** 

INTRODUCTION 

 The Settlement Agreement approved by the Court on June 28, 2016 is now past its original 

contemplated dismissal date, the point at which it had been the expectation of the parties that 

Defendants would have achieved compliance with all the provisions of the Settlement Agreement. 

See ECF 575 (approving Settlement Agreement).  Unfortunately, as Defendants themselves 

document in their Compliance Report of February 28, 2020, they remain in non-compliance with 

the great majority of the Settlement Agreement provisions.  See Commissioner’s Semi-Annual 

Compliance Report, February 28, 2020 (“Commissioner’s Report”) (Alexander decl. Exh. 1 at 13-

14). The degree of non-compliance is so extreme that even the previous two-year extension of the 

life of the Settlement Agreement is not enough to ensure that Defendants will be anywhere near 

full compliance on the date that the Settlement Agreement is currently expected to terminate.  See 

ECF 642 (extending term of Settlement Agreement to June 22, 2022).  Moreover, absent some 

significant change in the rate in which they actually satisfy the specific requirements of the decree, 

Defendants will not only fail to achieve compliance during the original four-year life of the 

Settlement but they will not achieve that goal within six years.  
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 Defendants should not be allowed to avoid their commitments to reform by simply failing 

to take effective steps to achieve compliance and then running out the clock.   Plaintiffs set forth 

below the continuing pervasive failure of Defendants to take meaningful steps to achieve 

compliance. Meanwhile, the thousands of persons who have been detained in the Baltimore City 

Booking and Intake Center (“BCBIC”) have been denied the living conditions that the Settlement 

Agreement promised them.  Indeed, during the past year, Defendants have apparently failed to 

make any obvious progress in their asserted goal of purchasing a usable Electronic Patient Health 

Record system (“EPHR”).   

 In the absence of significant progress, Plaintiffs have no option but to again request that 

the Court establish new deadlines and benchmarks for Defendants’ achievement of compliance 

with the Settlement Agreement requirements.  Plaintiffs request that the Court now extend the 

Settlement Agreement for an additional two years since it seems highly unlikely that Defendants 

can achieve full compliance by June 2022, given that they still do not have a new EPHR and it is 

unclear when they will.   As the Court may recall, Defendants have been promising a new system 

for years, but the State’s current plan is not to release a new request for proposals until a subsequent 

reporting period.  Commissioner’s Report (Exh. 1 at 3).  This failure is catastrophic in light of the 

serious outbreak of COVID-19.  

 Plaintiffs accordingly seek relief related to Defendants’ prolonged failures to reach 

compliance with the critical medical and mental health requirements set forth in the Settlement 

Agreement.   

ANALYSIS OF DEFENDANTS’ ASSERTIONS REGARDING COMPLIANCE 

 Plaintiffs discuss below the submissions of Defendants regarding the state of compliance 

with the Settlement Agreement.  The Commissioner’s Compliance Report (Alexander decl. Exh. 
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1) as well as that of the medical contractor (Corizon Health) (Alexander decl. Exh. 2) and the 

mental health contractor (Centurion Managed Care) (Alexander decl. Exh. 3) identify multiple 

processes and conditions that contribute to the failure of the system to satisfy specific provisions.  

Of note, however, the Corizon Report in its narrative does not utilize the actual language of the 

Settlement Agreement in discussing the performance of Defendants. Rather, it substitutes its own 

criteria for compliance (“audit indicators”), a large number of which have little if anything to do 

with the Settlement Agreement’s requirements. 

 After four years, Defendants admit that they have failed to achieve compliance with 

most of the requirements of the Settlement Agreement.  See Commissioner’s Report 

(Alexander decl. Exh. 1 at 13-14), which admits non-compliance with the following provisions of 

the Settlement Agreement, set forth at ECF 541-2 at 3-12: 

SECTION 17  (Intake and initiation of medication) 

17(a) Initial screening to take place within four hours of arrival at intake. 
17(c)    Detainees currently prescribed a psychotropic medication, absent a bridge order, or 

having an urgent mental health need, including a suicide risk, shall receive a mental 
health assessment within 24 hours of the intake screening, or sooner if clinically 
indicated.  

17(d)    If a detainee has been prescribed medication that if interrupted would pose a risk of 
adversely affecting health, the detainee shall receive the needed medications within 
24 hours of the intake screening or the initial report of the need, unless a clinician 
determines that the medication is unnecessary. 

17(e) The intake screening, any physical or mental health assessment, and any decision 
regarding to continue or not continue a medication shall be documented. If a 
reported medication is not continued, the reason for discontinuation shall be 
documented in the detainee’s medical record.  

 
SECTION 18  (Medical Plan of Care) 
 
18(a) Defining the term “Plan of Care” for purposes of care requirements as a summary 

of listing of major medical problems and a plan for treatment. 
18(b) Defining the term “ongoing condition” for purposes of care requirements as one 

requiring ongoing care that will not be resolved within 30 days or constitutes a 
serious acute injury or illness that will require repeated follow-up or has lasting 
significance for the detainee’s future health care treatments.  The plan of care shall 
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be developed by a clinician.  
18(c)    The Commissioner shall promulgate and implement policy and procedure to            

ensure that initial diagnosis and identification of ongoing conditions, along with      
elements of the plan that do not require development at a chronic care clinic or              
through specialist referral, shall be shall be conducted and entered into the EPHR 
within seven days of the admission, or sooner if clinically indicated. 

18(d)    The Commissioner shall promulgate and implement policy and procedure to ensure 
that during the initial diagnosis and identification process, a clinician orders 
enrollment in any needed chronic clinics and recommends specialist care clinically 
indicated.  Any elements of the plan of care developed as a result of clinic 
enrollment or specialist referral shall be entered in the EPHR. 

18(e) If an ongoing condition is diagnosed and identified after the initial diagnosis and 
identification process, the plan of care shall be promptly updated or created to 
reflect the new diagnosis and identification. 

18(f) The plan of care shall be accessible to any medical or mental health professional 
who is providing treatment, including diagnostic services, to a detainee, unless the 
need for treatment precludes such access at the detainee’s location. 

 
SECTION 19  (Medication Management and Testing) 
 
19(a) The Commissioner shall promulgate and implement policy and procedure to ensure 

that unless clinically contra-indicated medications intended for short-term use only 
shall be renewed without interruption. A detainee prescribed such medication shall 
be seen by a clinician in sufficient time before renewal to determine whether to 
renew the medication. 

19(b) Medication Administration Records (“MARS”) shall be completed by RNs or 
LPNs.  If medication is not administered on a particular occasion, the MARS shall  
document whether the patient refused or whether some other specified cause 
prevented administration.  Documentation shall follow policies for legibly signing 
entries and including license.  

19(c) The Commissioner shall promulgate and implement policy and procedure to ensure 
that when a clinician orders documentation of vital signs or blood sugar results, the 
documentation occurs as ordered and the results are reviewed by a clinician. 

19(d) The Commissioner may require detainees who are prescribed medication that they 
are permitted to keep on their persons to initiate the process for refill of a 
prescription medication without having to first see a medical professional; 
provided, however, that DPDS shall have a process for expedited refill of keep-on-
person medications that are prescribed for potentially urgent needs, such as rescue 
inhalers.  

19(e) The Commissioner shall promulgate and implement policy and procedure requiring 
a clinician to respond to and document in a detainee’s medical record the results of 
ordered tests. Such policy requires (1) document review of critical or seriously 
abnormal values and any actions taken as a result of that review, within 24 hours 
and (2) document review of all other ordered testing results within a reasonable 
timeframe.  

19(f) The Commissioner shall promulgate and implement policy and procedure to ensure 
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that orders for laboratory testing, including but not limited to cultures of potential 
MRSA infections, are executed within timeframes consistent with the test’s 
urgency and the capacity of appropriately functioning laboratories to complete such 
tests.  

  19(g) The Commissioner shall promulgate and implement policy and procedure that 
defines those blood sugar and vital sign readings that are sufficiently abnormal to 
require notification of the detainee’s clinician; ensure that such policy is 
implemented in practice; and ensure that medical professionals notified of such 
readings take appropriate medical measures in response. 

 
SECTION 21  (Accommodations for plaintiffs with disabilities) 
 
21(a)    The Commissioner shall promulgate and implement policy and procedure ensuring 

the timely delivery of necessary medical supplies to detainees with disabilities.  The 
Commissioner shall promulgate and implement policy and procedure to ensure that 
detainees with disabilities that require special accommodations are housed in 
locations that provide those accommodations, including, as applicable, toilets that 
can be used without staff assistance, accessible showers, and areas providing 
appropriate privacy and sanitation for bowel disimpaction. 

  
SECTION 22  (Specialty Care/Consultation) 
 
22(a)    The Commissioner shall promulgate and implement policy and procedure to ensure 

timely review of requests for routine, urgent, and emergency specialty care. 
22(b) Such policy shall provide that detainees are referred to specialists as medically 

necessary and that the process for review and approval of specialty consultations 
does not take more than 48 hours for urgent care and five business days for routine 
care. 

22(c)    The Commissioner shall promulgate and implement policy and procedure to            
maintain a log documenting the date a clinician requests approval of a specialist      
referral; the date utilization management takes action on the request; and whether   
the referral is to a specialist for treatment or for evaluation only.  Clinicians shall 
be given training regarding the documentation necessary to support a specialty 
request. 

22(d) The Commissioner shall promulgate and implement policy and procedure to            
ensure that, if applicable, each detainee’s medical record contains documentation 
of requests for outside medical care, including the date of the request, the date of 
any consultation, the date any consultation is scheduled, and appropriate 
information, if any, regarding follow-up care. 

22(e)     Referrals for mental health services that are provided at the facility do not constitute 
specialist referrals. 

 
SECTION 23  (Sick Call) 
 
23(b) Requests for health care shall be triaged by RNs within 24 hours of receipt, with 

receipt measured from the time the requests arrive at the site of triage following 
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daily collection of sick call slips.  
23(c)    Detainees whose requests include reports of clinical symptoms shall have a face-

to-face (in person or video conference, if clinically appropriate) encounter with a 
medical professional (not including an LPN)  

23(d) Care at sick call and at subsequent follow-up appointments shall be as determined 
by appropriate medical professionals and/or mental health professionals, in the 
exercise of appropriate clinical judgment. 

 
SECTION 24  (Medical Records) 
 
24(a) The Commissioner shall promulgate and implement policy and procedure to ensure 

that the medical records of detainees are available at sick call and other encounters 
with medical professionals and mental health professionals.  An on-site medical 
professional or mental health professional who is providing treatment, including 
diagnostic services, to a detainee shall have access to both the EPHR and any non-
electric portion of the medical record, unless the need for emergency treatment 
precludes access because of the detainee’s location. 

 
SECTION 25  (Mental Health Care) 
 
25(a) The Commissioner shall promulgate and implement policy and procedure to ensure 

that appropriate mental health professionals are provided to ensure timely and 
appropriate evaluations for medications and suicide risks. 

25(b) When a request for a bridge order for psychotropic medications is made for a 
detainee, and the bridge order is approved, the detainee shall be seen within 14 
days, or sooner if clinically indicated, for an in-person evaluation by a licensed 
psychiatrist or psychiatric registered nurse practitioner.  In the event that a bridge 
order is denied, the detainee shall be seen for an in-person evaluation by a licensed 
psychiatrist or psychiatric registered nurse practitioner within 24 hours of denial of 
medication. 

25(c)    The Commissioner shall promulgate and implement policy and procedure to ensure 
that detainees are evaluated by an appropriate mental health practitioner within 24 
hours of an urgent referral. 

25(d)    Detainees who are prescribed psychotropic medications shall be seen face-to-face 
by a licensed psychiatrist or psychiatric registered nurse practitioner at least every 
90 days, or more frequently if clinically indicated.  

25(e)     Detainees who are suicidal, self-injurious, or otherwise in need of close monitoring 
or treatment shall be seen by appropriate mental health practitioners as often as 
clinically indicated, for evaluation and recommendations for the management of 
such behavior.  Nothing in this Settlement Agreement is intended to restrict the 
ability of RNs, consistent with the scope of their training and licensure, to 
participate in and assist with the treatment, evaluation, and management of such 
behavior.  

25(f)                These provisions deal comprehensively with the requirements for a mental health 
plan of care.  The plan is to include a summary listing of major mental health 
problems.  Specific requirements are listed below. 
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25(f.i.) The Commissioner shall promulgate and implement policy and procedure to ensure 
that all detainees who are currently diagnosed in the BCBIC medical record with 
mental health problems are enrolled in chronic care clinics. The plan shall also 
include a summary listing of major mental health problems and a plan for treatment 
of such problems, including as applicable medications, testing, and records of past 
periodic chronic care appointments and access to orders for future chronic care 
appointments.  The plan shall be documented in the EPHR.  In the current EPHR, 
it shall be documented in the Chart Summary Template. 

25(f.ii.) The Commissioner shall promulgate and implement policy and procedure to ensure 
that all detainees who are currently diagnosed in the BCBIC medical record with 
mental health problems are enrolled in chronic care clinics. If clinically indicated, 
treatment plans shall be documented in the EPHR within 14 days of the detainee’s 
admission.  If a mental health condition requiring treatment is identified after 
intake, treatment plans shall be documented in the EPHR within 14 days of the 
identification of the condition. 

25(f.iii) The mental health plan of care for a detainee with a major mental health problem, 
or one who is prescribed medication for a mental illness, shall include scheduled 
follow-up with an appropriate mental health practitioner as clinically indicated but 
no less frequently than every 90 days and shall be updated at each clinical 
encounter.  

25(f.iv.) The mental health plan of care shall be accessible to any medical professional or 
mental health professional who is providing treatment, including diagnostic 
services, to a detainee, unless the need for emergency treatment precludes access at 
the detainee’s location. 

25(g) When a detainee under treatment for mental health problems returns to BCBIC after 
confinement at an outside institution for two or more weeks, the detainee will 
receive a new medical/mental health screening by an RN and a new suicide risk 
assessment from a mental health practitioner.  

25(h) Nothing in this Settlement Agreement is intended to restrict the ability of any 
mental health professional to place a detainee on suicide restrictions pending review 
of that status by an appropriate mental health practitioner.   

 
 This is obviously a disastrously bad record, particularly in light of the fact that the 

Settlement Agreement requirements have been in place for more than four years.  But for the 

extension previously granted by the Court, this Settlement Agreement would have automatically 

terminated on June 28 of this year, with the result that not a single class member would have 

obtained the benefits that the Settlement Agreement promised.  Nor is there any reason to think 

that the record will be much improved two years from now.  Absent effective relief from the Court, 

the Settlement Agreement will still leave class members unsafe and extremely vulnerable 
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medically. As but one example of the consequences of that vulnerability, see Alexander decl. 

Sealed Exh. 5 at 1 (detainee death in which multiple errors occurred, including failure to order 

baseline labs upon intake, failure to continue the patient on prior medication, and delay in starting 

medication).  

  At the current rate, it will take about two decades before full compliance is achieved.   

This is, in essence, a substantial denial of current relief for members of the class. Moreover, in 

light of the presence of a large number of COVID-19 cases in the facility, the obstacles to 

compliance as well as the need for compliance are even greater. Plaintiffs accordingly seek relief 

related to Defendants’ prolonged failures to meet critical medical and mental health requirements 

set forth in the Settlement Agreement.  In order to begin to address these deficiencies, Plaintiffs 

request that the Court order Defendants to submit, within 30 days, a plan for achieving compliance 

in the areas where they concede current non-compliance. Plaintiffs further request that the Court 

order an additional two-year extension of the Settlement Agreement, since it is obvious in light of 

the EPHR fiasco that another extension will be needed.   

 Dr. Michael Puisis, who serves as the independent medical monitor, also found that the 

majority of the provisions he rated had failed to achieve substantial compliance with the Settlement 

Agreement.  While he used a personal rating system that differs from the system mandated by the 

Settlement Agreement by including a category of “partial compliance” that is irrelevant to 

determining the state of compliance under the Settlement Agreement, he nonetheless found that 

the clear majority of all provisions of the Settlement Agreement that he rated have failed to achieve 

substantial compliance.  Puisis Report (Alexander decl. Exh. 4), passim. 

NONCOMPLIANCE WITH SPECIFIC PROVISIONS 

 Because a description of the nature of Defendants’ failures to meet the terms of the 
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Settlement Agreement is relevant to understanding what remains to be done, Plaintiffs provide 

more detail on the specifics of the state of compliance with each substantive provision of the 

Settlement Agreement.   

SECTION 17 (Provisions 17(a)-17(e)) (Intake and initiation of medication) 

 As set forth above, Defendants concede failure to reach compliance with Provisions 17(a), 

17(c), 17(d), and 17(e).  Supra at 3.  Although the Commissioner’s Report claims compliance with 

Provisions 17(b) (Alexander decl. Exh. 1 at 13), the report of Defendants’ medical contractor, 

Corizon Health, appears to concede non-compliance with this provision, or at least significant 

unaddressed deficiencies.  (Alexander decl. Exh. 2 at 4) (“While significantly improved since the 

previous reporting period, the inability to accurately reconcile system reporting outputs and 

manual logs further contribute to the inability to obtain documented compliance with this 

provision.”). The Centurion Report (Alexander decl. Exh. 3) fails to address this provision at all.  

 The Corizon Report found that the overall level of compliance with Provision 17(c), which 

addresses urgent mental health needs, was only 72 percent, and is thus non-compliant.  Alexander 

decl. Exh. 2 at 5.  That report discusses Provisions 17(d) and 17(e) together, and finds that the 

overall compliance rate of those two Provisions is barely better, at 74 percent overall.  Id. 

 Because the provisions of Section 17 are designed to be the first step in developing and 

executing an appropriate plan of treatment for each such detainee, this non-compliance is 

particularly destructive in failing at the task of gathering the necessary medical and mental health 

histories.  Indeed, the Corizon Report notes that for only 75 percent of the intake records sampled 

was the Intake Medical and Mental Health Screening (“IMMS”) completed timely.  Id.  The 

findings regarding another provision of Section 17(a) are even worse:  only 68 percent of initially 

rejected class members who returned to the facility had a completed IMMS included in their 
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medical record.  Id.  

SECTION 18 (Medical Plan of Care) 

 Section 18 follows up on the initial gathering of data in Section 17 by specifying the steps 

to complete assembly of the medical and mental health history, and using the information including 

data obtained in the intake process to develop a plan for treatment of each class member. Sections 

17 and 18, taken together, are intended to provide the blueprint for the delivery of organized and 

comprehensive treatment needed for an individual class member, including ongoing identification 

of significant health care problems and an organized plan for their continued surveillance and care 

over the period of the class member’s stay in the facility.  Unfortunately, Defendants have failed 

so far to implement this requirement.  The Commissioner’s Report admits non-compliance with 

all of the provisions of Section 18.  Alexander decl. Exh. 1 at 13.  

 Provision 18(a) sets forth the basic requirements of a plan of care.  These include a 

summary listing of the major medical problems and the plan of treatment for those problems, 

consisting of the following elements: medication, testing, records of past chronic care 

appointments, access to orders for future such appointments, and access to specialist referrals.  

ECF 541-2 at 4.  Out of the nine audit indicators identified in the Corizon Report for this provision, 

only three attained a score of 90 percent or better.  Alexander decl. Exh. 2 at 7. 

 Indeed, the Corizon Report further demonstrates pervasive shortcomings of the current 

system. The findings of the audit include that staff handling of prescription orders for class 

members were consistent with the Settlement Agreement requirements only 82 percent of the time. 

Compliance with chronic medications and ordered special diets was even worse at 66 percent.  Just 

82 percent of the files included in the audit contained evidence that the chart summary and the 

hard copy medical record had been reviewed by the provider in connection with the appointment, 
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so that the care provider was familiar with the basics of the patient’s known medical history.  

Newly identified chronic care conditions resulted in updating the plans of care in only 72 percent 

of the records.  External specialty care and hospital or infirmary care summaries were documented 

as reviewed in only 59 percent of the cases.  Id.  In short, the failures of Defendants to fix the 

problems related to the implementation of plans of care – a core component of medical care – are 

still pervasive.   

 Moreover, the Corizon Report helpfully identifies a list of fifteen process and operational 

gaps related to this requirement.  The “Opportunities for Improvement” discussion of these 

provisions acknowledges multiple problems, including inconsistencies in the documentation of 

disease activity and control as well as other inconsistencies that decreased the utility of the record 

and its “meaningful use.”  Significantly, the Report concludes by stating that the EPHR requires 

updating to facilitate high quality documentation.  Alexander decl. Exh. 2 at 8.  This statement 

highlights the cost of the State’s various decisions to delay the bidding process for an improved 

EPHR and provokes concern about the extent to which officials above the Department level are in 

effect delaying critical improvements to the system, thus preventing the system from making 

meaningful progress in achieving compliance with this core requirement of the Settlement 

Agreement. 

 Provision 18(c) requires the promulgation and implementation of policy and procedure 

related to the initial diagnosis and identification of ongoing conditions and requires that elements 

of the plan of care that do not require development at chronic care clinics, or through specialist 

referral, are to be entered into the plan of care within seven days of the class member’s admission 

to the jail or sooner if clinically indicated. ECF 541-2 at 5. The Corizon Report completely fails to 

supply information as to the extent that this requirement of the Settlement Agreement was met 
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during the relevant time period. Alexander decl. Exh. 2 at 7.   

 Provision 18(d) requires that a clinician order chronic care clinic enrollments for any class 

member in need of this care.  ECF 541-2 at 5.  The only apparent reference to the degree of 

compliance that Corizon claims for this provision indicates 86 percent compliance with the 

requirement for appropriate chronic care clinic enrollment.  Alexander decl. Exh. 2 at 7.  

Accordingly, Defendants correctly did not claim compliance with this Provision.  See Alexander 

decl. Exh. 1 at 13.    

Provision 18(e) requires that if an ongoing condition is diagnosed and identified after the 

initial diagnostic and identification process, the plan of care will be promptly updated or created, 

as applicable, to reflect the new information.  ECF 541-2 at 5.  In this case, the Corizon Report 

does provide a relevant statistic: the plan of care was updated according to policy in only 72 percent 

of the files audited during the relevant time period.  Alexander decl. Exh. 2 at 7.  Not surprisingly, 

the Commissioner’s Report admits non-compliance.  Alexander decl. Exh. 1 at 13. 

 Finally, Section 18(f) requires that the plan of care for a class member must be available to 

any medical or mental health professional who is providing treatment, including diagnostic 

services, to a class member, unless the need for emergency treatment precludes access to the class 

member’s location.  ECF 541-2 at 5.  The Corizon Report comes closest to addressing this 

provision by including an audit indicator that tests whether there is evidence that the provider 

reviewed the chart summary and the hard copy of a patient’s medical record in connection with an 

encounter.  Alexander decl. Exh. 2 at 7. The percentage of compliance over the six months was 82 

percent, id., so Defendants have again failed to demonstrate compliance. 

SECTION 19 (Medication Management and Testing) 

 Provision 19(a) of the Settlement Agreement requires the renewal of chronic medications 
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without interruption.  ECF 541-2 at 5.  Again, the Corizon Report acknowledges that 

“[i]mprovement is needed to establish a consistent process for patients identified and seen for the 

initial chronic care appointment.”  Alexander decl. Exh. 2 at 9.  The process for provider 

encounters is inefficient, resulting in more provider visits than necessary.  Providers fail to follow 

policy to order medications for 120 days, with some ordering for 30, 60, or 90 days.  Only a little 

more than half of the medications are ordered for the correct length of time.  Consistent lengths of 

time would help avoid medication interruptions, which as discussed below are commonplace in 

the facility.  Id.  

 Indeed, communications with the independent medical monitor, Dr. Puisis, regarding the 

state of delivery of medications have expressed substantial concern about the consistency with 

which medications are delivered to class members.  Corizon’s own audit indicator found that, over 

the audit period, only 63 percent of class members with ongoing medication orders received those 

medications without interruption.  Alexander decl. Exh. 2 at 9.  For that problem, Corizon blames 

its providers.  See id.  This finding points to a very serious failure with regard to the provision of 

chronic medications, and Defendants do not contest their non-compliance.  Commissioner’s Rep. 

(Alexander decl. Exh. 1 at 13).  

 Further, medication delivery was properly documented in only 29 percent of the audited 

cases – a shocking result in light of the obviously critical need for reliable delivery of ordered 

medications to the correct class member.  Corizon Rep.  (Alexander decl. Exh. 2 at 9).  The MARs 

(medication administration records) were properly documented in only 68 percent of the cases and 

the failures of staff to enter required documentation were exacerbated by the failure to explain the 

causes of those failures.  Id.  In short, MARs documentation remains pervasively non-compliant 

with stated institutional policy.   
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   The Corizon Report further notes that ordering of vital signs and blood sugar readings 

“remains inconsistent” in both the location where the resulting data are recorded and in the proper 

completion of the tests as ordered by the provider.  Alexander decl. Exh. 2 at 10. This comment in 

the Report is a triumph of understatement; it documents that only eight percent of the vital signs 

ordered were completed and documented according to the directions of the provider.  Id.  Nor does 

it appear that there are any plans to address this failure.  Again, given the critical nature of this 

task, this is simply not acceptable.  Compounding the problem, the Treatment Administration 

Records (“TARs”) are inconsistent with Clinical Services policies.  Id. 

 Provision 19(b) of the Settlement Agreement requires proper completion of the MARs by 

RNs or LPNs.  ECF 541-2 at 6.  In addition, it requires that, if an ordered medication is not 

delivered to the correct class member, the completed MARs must allow a determination whether 

the class member refused the medication or there was some other cause for the failure to deliver 

the medication to the class member.  Id.  Unfortunately, Defendants’ records demonstrate that such 

failures are commonplace.  See Corizon Rep. (Alexander decl. Exh. 2 at 9).  Obviously, continuing 

failures to deliver medications are likely to have serious consequences for the health of class 

members. 

 The staff member delivering the medication was appropriately documented in only 29 

percent of the cases audited (a finding that is important because this failure deprives supervising 

staff of critical information for identifying staff who need retraining and additional supervision).  

Id.  As the Corizon Report notes:  

Increased accountability of health care staff to address all 
medications to be administered during medication pass is essential 
to ensuring compliance with this provision, with regular and 
consistent monitoring by leadership and/or supervisory nurses in a 
timely manner[.] 

Id. at 10.   
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 Provision 19(c), which requires that class members with orders for vital signs or blood 

sugar testing have the results documented and reviewed by a clinician, has also not been 

successfully implemented.  The percentages of success for these critical care components are 

dangerously low.  For the six-month period covered in this Report, as noted above, only eight 

percent of ordered vital signs were completed and documented as ordered. The corresponding 

percentage for blood sugar testing was only 24 percent. Strikingly, the Corizon Report 

characterizes these findings as merely showing “inconsistency.”  Id.  Indeed, for the four audit 

indicators Corizon employs, the overall average level of compliance was 23 percent, with the range 

for specific issues from eight to 66 percent.  Id.  These practices put class members at risk of 

serious harm and must be urgently addressed with remedial efforts equal to the severity of the 

need.  

 Provision 19(d) of the Settlement Agreement allows Defendants to require class members 

to initiate the process for refilling keep-on-person medications, provided that Defendants also 

develop a process for expedited refills for such prescriptions.  ECF 541-2 at 6.  The Corizon Report 

indicates that that staff documented that patients received their prescribed keep-on-person 

medications, on average over the six-month period, at the abysmal rate of 20 percent.  Just under 

half of the patients with keep-on-person prescriptions received those medications without an 

interruption.  Alexander decl. Exh. 2 at 11.  This continuing failure to provide reliable medication 

delivery to what is now a much smaller population than in previous years is inexplicable.  Given 

that the types of medications routinely provided as keep-on-person medications include a large 

number of inhalers for persons with severe asthma, and presumably include drugs such as 

nitroglycerin to address angina in persons with cardiac problems, as well as other medications that 

need to be used on an unpredictable basis, this failure constitutes a dangerous deficiency. 
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Reforming the medication delivery system needs to be a top priority for compliance efforts.  

 Provisions 19(e) and 19(f) set requirements for laboratory testing performance.  ECF 541-

2 at 6-7.  Defendants identified eight audit indicators for these two requirements.  Unfortunately, 

the results of the most recent audits show that these critical functions of the health care system are 

seriously non-compliant.  For the entire six months, not a single audited laboratory request was 

documented as handled in compliance with Defendants’ established audit indicators.  Alexander 

decl. Exh. 2 at 12.  A second indicator of these provisions requires that “stat” laboratory reports 

be received by a nurse or higher-ranking staff member within four hours of the testing.  

Unfortunately, not a single such laboratory order was found by the audit over the relevant time 

period.  Id.  (showing eight audit indicators ranging from a low of zero compliance to a high of 57 

percent).  The Corizon Report also indicates that “the greatest barrier” to assessing compliance 

with this provision of the Settlement Agreement is the interface between the EPHR and the 

laboratory vendor’s records; the Report states that until technological improvements are made to 

the available data systems, there will not be a fully functional system for review of ordered tests 

and revision of the plan of care when needed.  Id. 

 A means of receipt and review of laboratory tests still needs to be established, and increased 

provider accountability for test results and the resulting need for modification of the plans of care.  

Id.  The reference to the problem with the data systems regarding laboratory testing interfacing 

with the EPHR underlines the consequences of Defendants’ failure to do more to expedite the 

EPHR’s badly needed upgrade.  

 Provision 19(g) of the Settlement Agreement requires Defendants to promulgate and 

implement policy defining those abnormal blood sugar and vital signs readings requiring 

notification of the class member’s physician, ensuring that this notification is implemented in 
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practice, and ensuring that medical professionals notified of such readings take appropriate 

medical measures in response.  ECF 541-2 at 7. Corizon’s audit indicators show, over the relevant 

period, an overall rate of compliance of 29 percent.  Alexander decl. Exh. 2 at 13. The results of 

the individual audit indicators are particularly unnerving.  For the requirement that the EPHR 

contain documentation that ordered testing was ever performed, the level of compliance was 18 

percent.  For only 30 percent of the abnormal test results were those results documented in the 

EPHR with notification of the class member’s physician, ensuring that this notification is 

implemented in practice, and ensuring that medical professionals notified of such readings take 

appropriate medical measures in response.  Id. 

 Documentation of provider review was even worse.  In only 17 percent of the cases was 

clinician review of abnormal findings as a result of a nursing referral documented in the record. In 

just over half the instances of blood sugar testing (A1c testing) were results documented as 

reviewed in the EPHR.  Id.  The overall percentage of compliance with the requirements of this 

Provision matched the abysmal performance on blood sugar testing, at 52 percent.  Id. 

 The critical nature of these findings is underlined by the Report’s comments in the 

“Opportunities for Improvement” section.  Those comments emphasize that the clinician must 

specify the parameters the testing is to cover, including the parameters for provider notification of 

abnormal findings.  Nurses performing the tests must notify the provider when the tests are 

significantly abnormal if the physician failed to establish any specific parameters for reporting 

results.  See id. at 13.  

SECTION 20 (Interaction between Medical and Custody) 

 Settlement Agreement Provision 20(a) requires the Commissioner to promulgate and 

implement policy and procedure for coordination between custody and medical staff to ensure that 
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custody staff transport class members to all types of medical and mental health appointments, 

including staff members who are employed by Corizon Health and Centurion.  ECF 541-2 at 7.  

The Corizon Report acknowledges that the deficiencies in compliance with this Provision 

continue.  Its comments note that procedures need to be established to allow the schedulers to 

communicate with providers when an appointment has not been kept, including notifications of 

patient refusals and appointments canceled for other reasons.  Alexander decl. Exh. 2 at 14.  

Neither the Commissioner’s Report nor the Centurion Report address Provision 20(a) or 20(b), but 

Corizon’s discussion of “Opportunities for Improvement” is quite illuminating:  

Improvement can be achieved with establishing a procedure for 
schedulers to communicate with providers when a scheduled 
appointment has been cancelled or not kept, to include notification 
of patient refusals and custody barriers on the same date that the 
appointment is scheduled. ... Of concern, shortages in custody 
personnel to complete scheduled appointments was consistently 
noted throughout the reporting period; instances such as these must 
be escalated through the medical and custody chain of command. 

 
Id.  (emphasis added). 

 In addition, in the Corizon Report audit indicators for this Provision, the overall percentage 

of compliance was 48 percent.  Id.  Given the lack of any assertions of compliance, let alone data 

supporting such an assertion, there is no basis for finding that Defendants have achieved 

compliance with this Provision.  As for Provision 20(b), regarding medical disabilities, Corizon’s 

audit indicators determined that the overall percentage of compliance with the requirements for 

medical accommodations was only 74 percent, id., so Defendants have also failed to show 

compliance with this Provision.   

SECTION 21 (Accommodations for plaintiffs with disabilities) 

 Section 21 of the Settlement Agreement contains a large number of critical provisions. 

Provision 21(a) is particularly broad in its mandate to protect class members with disabilities.  This 
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provision requires that class members be provided housing that accommodates their disabilities, 

and that they must be provided with necessary supplies.  ECF 541-2 at 8.  The Corizon Report 

appropriately acknowledges that the facility needs to improve its identification of disability needs 

by improving the IMMS screening and sallyport assessment.  Alexander decl. Exh. 2 at 16.  Only 

74 percent of class members identified as having disabilities are appropriately housed and almost 

half of such class members do not consistently receive the supplies they need to handle their 

disabilities.  Id.  The repeated failure to address the needs of class members with disabilities puts 

class members at obvious risks of suffering serious harm, and renders them more vulnerable to 

injury and abuse while confined. 

 While the Corizon Report does not specifically address whether the facility is in 

compliance with the requirements of Provision 21(b), it does note that staff rounds to assess the 

status of class members with disabilities are not consistently conducted and recommends that 

action be taken to address this deficiency.  Id. at 17.  Corizon’s Report regarding Provision 21(c) 

also makes clear that the facility is not in compliance with this provision, documenting an average 

level of compliance with its own audit indicators of 57 percent.  Id.    

SECTION 22 (Specialty Care/Consultation) 

 The narrative portion of the Commissioner’s Report simply omits Section 22, which 

involves specialty care and consultations.  See ECF 541-2 at 9 and Commissioner’s Report 

(Alexander decl. Exh. 1 at 9-12) (omitting entirely Provision 22 in its narrative discussion).  

Specialty care is obviously one of the critical components of health care for class members, and 

Defendants’ failure to address this Provision other than to admit non-compliance is concerning.  

The Commissioner’s Report again simply notes non-compliance with all the Provisions of this 

Section.  Alexander decl. Exh. 1 at 14.  The Corizon Report finds an overall level of compliance 
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with this Section of 64 percent.  Alexander decl. Exh. 2 at 18.  

SECTION 23 (Sick Call) 

  The Commissioner’s Report discusses only Provision 23(a) of Section 23, for which it 

claims compliance.  Alexander decl. Exh. 1 at 12.  It fails to discuss in the narrative portion of the 

Report the three other sick call provisions, although it concedes non-compliance with all three.  Id. 

at 14.  This is deeply concerning because sick call is the single most important access route to 

health care that class members have.  The Corizon Report found that the audit indicators for these 

provisions ranged from a low of 41 percent to a high of 85 percent.  Alexander decl. Exh. 2 at 20.   

 Provision 23(b) requires that RNs triage sick call requests within 24 hours and that nursing 

staff make daily rounds to collect sick call requests.  ECF 541-2 at 10.  Nothing Plaintiffs’ counsel 

found in Defendants’ compliance reports addressed compliance other than the concession in the 

Commissioner’s Report that Provision 23(b) was not in compliance.  Alexander decl. Exh. 1 at 14.  

Provision 23(c) mandates that sick call requests that report clinical symptoms have an in-person 

or video face-to-face encounter, if clinically indicated, with a medical professional (not including 

an LPN) within 48 hours (72 hours on a weekend) of receipt of the request.  Corizon’s audit found 

that only 74 percent of sick call encounters occurred timely.  Alexander decl. Exh. 2 at 20.   

Accordingly, Defendants cannot claim compliance with this Provision either. 

 Provision 23(d) requires that care at sick call and subsequent appointments be determined 

by appropriate medical or mental health professionals, in the exercise of appropriate clinical 

judgment.  ECF 541-2 at 10.  The nearest that the Corizon Report comes to addressing compliance 

with this provision is an audit indicator regarding documentation in the record of a physical 

assessment and a plan for addressing the sick call complaint.  The Corizon Report rated this 

indicator at 68 percent.  Alexander decl. Exh. 2 at 20.  In short, all four provisions of Section 23 
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are clearly not in compliance with the Settlement Agreement.  

SECTION 24 (Medical Records) 

 Under this Provision, the electronic medical record and the paper portion of the medical 

record must be available at sick call and other encounters with medical and mental health 

professionals.  ECF 541-2 at 10.  An on-site provider who is providing treatment, including 

diagnostic services, to a class member is to have access to both the EPHR and the paper section of 

the medical record, except when the need for emergency treatment of a class member precludes 

access. The Commissioner’s Report admits non-compliance with the sole provision of this 

requirement.  Alexander decl. Exh. 1 at 14. 

SECTION 25 (Mental Health Care)  

 Provision 25(a) of the Settlement Agreement requires the implementation of policy and 

procedure to ensure that appropriate mental health professionals are provided to ensure timely and 

appropriate evaluations for medications and suicide risks.  The Centurion Report (Alexander decl. 

Exh. 3) fails to address whether it claims compliance with this Provision, despite the fact that this 

section of the Settlement Agreement is almost entirely the responsibility of its staff.  The 

Commissioner’s Report concedes that all Defendants have failed to comply with any of the 

Provisions in this section.  Commissioner’s Report (Alexander decl. Exh. 1 at 14.)1 This 

disastrously bad performance urgently calls out for the Court to take corrective action to ensure 

that the constitutional rights of the class members are finally recognized and enforced.  

ARGUMENT 

This Court has plenary power to enforce the Settlement Agreement. “Federal courts are not 

reduced to approving consent decrees and hoping for compliance. Once entered, a consent decree 

                                                 
1 The provisions of Section 25 are set forth at ECF 541-2 at 10-12, and summarized at 6-7, supra.  
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may be enforced.” Frew ex rel. Frew v. Hawkins, 540 U.S. 431, 440 (2004); accord, Thompson v. 

U.S. Dep't Of Hous. & Urban Dev., 404 F.3d 821, 833 (4th Cir. 2005) (“[E]ven if the district court 

had declined to modify the retention-of-jurisdiction clause, the court's inherent authority over its 

own judgment would have provided it with the continuing authority to enforce the Consent Decree 

against HUD”).  See also Brown v. Plata, 563 U.S. 493, 531-32 (2011) (“[A]ll prisoners in 

California are at risk so long as the State continues to provide inadequate care… in no sense are 

they remote bystanders in California’s medical care system. They are that system’s next potential 

victims”).  Defendants’ persistent and substantial noncompliance with numerous terms of the 

Settlement Agreement amply justifies an order extending the term of that Agreement under the 

standard set forth in Fed. R. Civ. P. 60(b)(5) and Rufo v. Inmates of Suffolk County, 502 U.S. 367 

(1992).  See Thompson, 404 F.3d at 834 (affirming order granting three-year extension in term of 

consent decree in light of defendants’ noncompliance).   

CONCLUSION 

 Given the passage of four years, Defendants’ position is untenable.  In fact, Defendants’ 

performance is so substandard that Plaintiffs’ counsel doubt that Defendants will ever achieve 

compliance with the requirements of the Settlement Agreement in the absence of a complete 

change in their behavior.  In the midst of a pandemic in which jails and prisons are among the most 

dangerous places in the nation, Defendants are not even handling routine and expected medical 

challenges successfully.  As a result, the class members have no option but to bear the risks of 

confinement in a facility in which more than one hundred COVID-19 infections are known to have 

occurred.   

Plaintiffs accordingly request that the Court order the following relief.  First, that 

Defendants submit within 30 days a detailed plan, including timelines, for achieving compliance 
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with each Provision of the Settlement Agreement for which they concede current non-compliance.  

Second, following the submission of Defendants’ plan, that the Court schedule an evidentiary 

hearing to receive evidence, including but not limited to testimony from the independent medical 

and mental health monitors, regarding the causes of Defendants’ failure to make progress in 

achieving compliance with numerous Provisions of the Settlement Agreement.  Third, that the 

Court extend the term of the Settlement Agreement for an additional two years – to June 22, 2024 

– to increase the chance that current class members will receive some benefit from the Settlement 

Agreement. 

Respectfully submitted this 17th day of July 2020.  

        /s/Elizabeth Alexander  
        Elizabeth Alexander 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 

 
JEROME DUVALL, et al.,              * 

 Plaintiffs,             * 

v.               *     Civil Action No. ELH-94-2541 

LAWRENCE HOGAN, et al.,           * 

 Defendants.             *            

****************************************************************************** 
DECLARATION OF ELIZABETH ALEXANDER 

****************************************************************************** 

I, Elizabeth Alexander, declare: 

1. I am one of the counsel for the Plaintiff class in this case.  I make this declaration 

in support of Plaintiffs’ Motion for Enforcement and Further Relief. 

2. Attached hereto are true and correct copies of the following materials, identified 

as numbered exhibits: 

a. Exhibit 1: DPSCS Commissioner Michael Resnick’s Semi-Annual Compliance 

Report, July to December 2019 (February 28, 2020). 

b. Exhibit 2: Corizon’s Semi-Annual Compliance Report: July 1 – December 31, 

2019. 

c. Exhibit 3: Centurion’s Semi-Annual Compliance Report: July – December 2019 

[Redacted]. 

d. Exhibit 4: Dr. Michael Puisis’ Semi-Annual Compliance Report (March 2, 2020). 

e. Exhibit 5: Patient’s Medical Record and Death Report (March 2, 2020) [Filed 

Under Seal]. 
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Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

Executed on July 17, 2020.     /s/Elizabeth Alexander 
Elizabeth Alexander 
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Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 1 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 2 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 3 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 4 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 5 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 6 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 7 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 8 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 9 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 10 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 11 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 12 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 13 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 14 of 15



Case 1:94-cv-02541-ELH   Document 675-3   Filed 07/17/20   Page 15 of 15


