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The Court should deny Defendants’ motion for summary judgment. On Defendants’ oral 

Rule 52(c) motion, the Court already considered and rejected each argument raised by the pending 

summary judgment motion. See Ex. A, Trial Tr. 8-29:18–9-4:13. Defendants’ pending motion for 

summary judgment was filed on the eve of trial after the Court had already rejected Defendants’ 

exhaustion argument under the Prison Litigation and Reform Act, rejected Defendants’ exigent 

circumstances argument under the Americans with Disabilities Act and the Rehabilitation Act of 

1973, and determined that trial was the appropriate forum to resolve the parties’ “sharp division as 

to the measures that have allegedly been put in place.” See Class Certification Order, ECF No. 

160; Order on Mot. Continuance, ECF No. 169; Order on Mot. Dismiss, ECF No. 172. This 

decision was consistent with the Fifth Circuit’s decision to remand “for further proceedings on the 

permanent injunction,” a decision directly counter to Defendants’ assertion that there are no fact 

issues. Valentine v. Collier, 960 F.3d 707 (5th Cir. 2020) (Valentine II). Defendants have offered 

no basis for the Court to reconsider its previous determinations. Instead, they have simply ignored 

Plaintiffs’ contrary evidence. Moreover, by the time Defendants’ motion for summary judgment 

has been fully briefed it will be moot: The Court will have concluded a multi-week bench trial and 

will be in a position to render judgment on the numerous fact issues presented. 

Nature and Stage of the Proceeding 

Before the Court is Defendants’ motion for summary judgment on Plaintiffs’ claims for 

declaratory and injunctive relief mandating certain measures to protect inmates against COVID-

19. Plaintiffs Valentine and King are elderly and disabled inmates of the Wallace Pack Unit, a 

Texas geriatric prison whose population is particularly susceptible to COVID-19. They assert two 

causes of action on their own behalf and on behalf of others similarly situated. First, they assert 

under 42 U.S.C. § 1983 that the dangerous conditions of confinement at the Pack Unit reflect 
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deliberate indifference to inmate health on the part of Defendants Collier and Herrera, violating 

the Eighth Amendment. Second, they assert under the Americans with Disabilities Act (ADA) and 

the Rehabilitation Act that the Texas Department of Criminal Justice, or TDCJ, failed to provide 

reasonable accommodations to Pack Unit inmates with disabilities. 

On April 16, 2020, the Court granted a preliminary injunction ordering Defendants to take 

certain measures necessary to protect Plaintiffs against COVID-19. Prelim. Inj. Order, ECF No. 

40. On April 20, the Court issued a memorandum opinion and order showing based on detailed 

findings of fact that the injunction was narrowly tailored to the circumstances. Order 33, ECF No. 

51. Two days later, a Fifth Circuit motions panel stayed the preliminary injunction pending appeal. 

Valentine v. Collier, 956 F.3d 797 (5th Cir. 2020) (Valentine I). On May 14, 2020, the Supreme 

Court denied Plaintiffs’ application to vacate the stay. Valentine v. Collier, 140 S. Ct. 1598 (U.S. 

2020). On June 5, a Fifth Circuit merits panel issued a per curiam opinion and three concurrences 

vacating the preliminary injunction and remanding for further proceedings on Plaintiffs’ request 

for a permanent injunction. Valentine II, 960 F.3d at 707. 

On June 27, this Court certified two classes of plaintiffs, over Defendants’ objection that 

Plaintiffs had failed to exhaust their administrative remedies under the PLRA. Class Certification 

Order, ECF No. 160.1 On July 2, the Court denied Defendants’ motion to dismiss. Order on Mot. 

Dismiss, ECF No. 172. Among other things, it rejected Defendants’ argument that any violations 

of the ADA or Rehabilitation Act were excused by an exigent-circumstances exception. Id. at 3–

4. The Court also denied a supplemental motion to dismiss in which Defendants’ reasserted the 

                                                 

1 On July 17, 2020, based on the evidence presented during pre-trial depositions and at trial, 
Plaintiffs filed an emergency motion to certify two additional subclasses of the certified general 
class—a disability subclass and a mobility-impaired subclass. See ECF No. 248. To date, 
Defendants have not opposed Plaintiffs’ motion. 
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exhaustion argument rejected by the Court’s class-certification order. Id. at 4–5. On the same day, 

the Court denied Defendants’ motion for trial continuance, noting the urgency of the situation and 

the necessity of trial to resolve the parties’ “sharp division as to the measures that have allegedly 

been put in place.” Order on Mot. Continuance, ECF No. 169 at 2. 

Defendants filed the instant motion for summary judgment on the eve of trial. Contrary to 

the Court’s prior rulings, Defendants recycle the same arguments that Plaintiffs somehow failed 

to exhaust their administrative remedies, that any violation of the ADA or Rehabilitation Act is 

excused by a purported exigent-circumstances exception, and that there is no genuine dispute of 

material fact as to any of Plaintiffs’ claims. The case has since proceeded to trial, resulting in 

further development of the factual record. At trial, Defendants made an oral Rule 52(c) motion 

that renewed each of the arguments raised in their summary judgment motion, and the Court denied 

the motion. Ex. A, Trial Tr. 8-29:18–9-4:13. 

Statement of Issues to be Ruled on by the Court 

1. Whether the Court erred in finding that TDCJ’s grievance process was not available to 

Plaintiffs at the start of their suit and so did not need to be exhausted under the PLRA. 

2. Whether a finder of fact making all reasonable inferences in Plaintiffs’ favor could find 

that Defendants acted with deliberate indifference by failing to implement and enforce 

in practice sufficient protective measures against COVID-19. 

3. Whether the Court erred in finding that the exigent-circumstances exception does not 

excuse failure to offer reasonable accommodations in this case. 

4. Whether a finder of fact making all reasonable inferences in Plaintiffs’ favor could find 

that TDCJ denied Plaintiffs reasonable accommodations in violation of the ADA and 

the Rehabilitation Act. 
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Legal Standards 

Summary judgment is appropriate “if the movant shows that there is no genuine dispute as 

to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 

56(a). Where the moving party points to an absence of evidence as to an issue on which the non-

moving party bears the burden of proof at trial, the non-moving party must demonstrate that “there 

is sufficient evidence favoring the nonmoving party for a jury to return a verdict for that party.” 

Lindsey v. Sears Roebuck & Co., 16 F.3d 616, 618 (5th Cir. 1994) (quoting Anderson v. Liberty 

Lobby, Inc., 477 U.S. 242, 249 (1986)). However, “[o]nce trial begins, summary judgment motions 

effectively become moot.” Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 397 (5th Cir. 1995); accord 

Wells v. Hico ISD, 736 F.2d 243, 251 n.9 (5th Cir. 1984). 

In evaluating a motion for summary judgment, “courts should view the evidence introduced 

and all factual inferences from that evidence in the light most favorable to the party opposing the 

motion.” Impossible Elec. Techniques, Inc. v. Wackenhut Protective Sys., Inc., 669 F.2d 1026, 

1031 (5th Cir. 1982). Courts may look to any evidence in the record, making a summary judgment 

motion decided after trial tantamount to a motion for judgment as a matter of law. See Fed. R. Civ. 

P. 56(c)(1), (3) (permitting parties to cite any “materials in the record” and courts to rely on uncited 

“materials in the record” to determine whether movant is “entitled to judgment as a matter of law”). 

Summary of the Argument 

Defendants’ motion is moot both because the case has proceeded to trial and because the 

Court has denied Defendants’ duplicative Rule 52(c) motion. By the time the motion has been 

fully briefed, summary judgment will be inappropriate for the additional reason that trial will have 

been completed, putting the Court in a position to rule on the merits. Moreover, Defendants’ 

motion depends on arguments that the Court has rightly rejected for the following reasons. 
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First, the crucial question with respect to exhaustion is whether TDCJ’s grievance process, 

“although officially on the books, is not capable of use to obtain relief.” Ross v. Blake, 136 S. Ct. 

1850, 1855 (2016). This determination depends on “facts on the ground” that have not been fully 

or bindingly evaluated by the Fifth Circuit. See id. at 1859. Defendant Collier’s testimony that 

TDCJ’s grievance process “did not give adequate attention to the COVID-19 issue” and the 

experience of Valentine and others support the Court’s previous determination that the process 

could not be used to obtain relief from the imminent risk of serious harm posed by the pandemic. 

Second, Defendants’ arguments on deliberate indifference suffer from several flaws. The 

argument that a finding of deliberate indifference is precluded by Valentine I and II misreads those 

cases and ignores the fact that deliberate indifference “should be determined in light of the prison 

authorities’ current attitudes and conduct” rather than on their attitudes and conduct at the time of 

Valentine I and II. See Farmer v. Brennan, 511 U.S. 825, 845 (1994). The argument that enacting 

paper policies somehow precludes a finding of deliberate indifference misstates the law and 

ignores the ample record evidence that these policies were never implemented and enforced in 

practice. 

Third, the exigent-circumstances exception to the ADA and the Rehabilitation Act applies 

only “to an officer’s on-the-street responses to reported disturbances or other similar incidents” 

and only “prior to the officer’s securing the scene and ensuring that there is no threat to human 

life.” Hainze v. Richards, 207 F.3d 795, 801 (5th Cir. 2000). Defendants have cited no authority 

to the contrary and offered no reason to extend the exception, which has been rejected by other 

circuits and criticized in the Fifth Circuit. This Court already rejected Defendants’ purported 

exigent-circumstances exception when it denied Defendants’ motion to dismiss. 
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Fourth, Defendants’ argument that ADA and Rehabilitation Act claims are defeated by 

evidence of equal treatment ignores the fact that these statutes require reasonable accommodations 

in addition to prohibiting discrimination. Defendants’ refusal to provide wheelchair-bound inmates 

with hand sanitizer denies a reasonable accommodation that would allow them, like other inmates, 

to disinfect their hands—thereby protecting themselves from COVID-19—before engaging in 

basic activities like eating and sleeping. 

Argument and Authorities 

A. Defendants’ Motion Should Be Denied as Moot 

Both the Supreme Court and the Fifth Circuit have recognized summary judgment may be 

denied “where there is reason to believe that the better course would be to proceed to a full trial.” 

Anderson, 477 U.S. at 255; Black v. J.I. Case Co., 22 F.3d 568, 572 (5th Cir. 1994). Because “[t]he 

saving of time and expense is the purpose to be attained by a summary judgment,” unresolved 

summary judgment motions become moot once trial begins. Wells v. Hico ISD, 736 F.2d 243, 251 

n.9 (5th Cir. 1984); see also Encompass Office Sols., Inc. v. Louisiana Health Serv. & Indem. Co., 

No. 3:11-CV-01471-M, 2017 WL 4507404, at *4 (N.D. Tex. June 26, 2017), aff’d, 919 F.3d 266 

(5th Cir. 2019) (“The Fifth Circuit has repeatedly held that once a trial begins, summary judgment 

motions effectively become moot.”). And once trial has concluded, the result of the trial rather 

than a summary judgment motion “becomes the best test of the rights of the movant.” Woods v. 

Rob, 171 F.2d 539, 541 (5th Cir. 1948). 

In Valentine II, the Fifth Circuit directed that this case should proceed to trial on the merits. 

960 F.3d at 707. In his concurrence, Judge Davis further explained that the merits panel’s decision 

“allow[ed] the district court to expeditiously conduct factfinding to determine what relief is 

necessary under the current circumstances.” Id. Judge Davis also noted “the apparent factual 
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dispute concerning when Plaintiff Valentine sought administrative relief and whether TDCJ 

offered any emergency grievance procedures to the inmates.” Id. at 708 n.2. Judge Duncan, 

concurring in part, similarly recognized that several factual developments since the preliminary 

injunction “will be subject to adversarial testing in the permanent injunction proceedings” directed 

by the court’s decision. Id. at 709. This Court also determined that trial should proceed despite 

Defendants’ last-minute motion for summary judgment. Ex. B, Trial Tr. 1-4:14–16. 

Trial is now in its thirteenth day and it is abundantly clear that several issues of material 

fact have been genuinely in dispute. At the end of Plaintiffs’ case, Defendants also moved for 

judgment on partial findings pursuant to Rule 52(c), where the Court was asked to consider the 

same arguments raised in the summary judgment motion but pursuant to a standard more favorable 

for Defendants. Compare Impossible Elec., 669 F.2d at 1031 (“All reasonable doubts about the 

facts should be resolved in favor of the non-moving litigant.”) with Miles-Hickman v. David 

Powers Homes, Inc., 613 F. Supp. 2d 872, 880 (S.D. Tex. 2009) (“The Court is not required to 

draw any inferences in favor of the non-moving party [on a Rule 52(c) motion].”). Having denied 

Defendants’ 52(c) motion (Ex. A, Trial Tr. 8-29:18–9-4:13), the Court should similarly deny 

Defendants’ summary judgment motion as moot. And when trial is complete, the Court should 

rule on the merits rather than on this pending summary judgment motion. 

B. The Court Correctly Found Administrative Remedies Were Unavailable 

The PLRA requires that prisoners exhaust “such administrative remedies as are available” 

before filing a conditions-of-confinement suit. 42 U.S.C. § 1997e(a). Thus, availability is a “built-

in exception to the exhaustion requirement.” Ross, 136 S. Ct. at 1855. If “the facts on the ground” 

show that “an administrative remedy, although officially on the books, is not capable of use to 

obtain relief,” that remedy is not “available” for purposes of the PLRA and need not be exhausted. 
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Id. at 1859. The Supreme Court has had occasion to identify three circumstances in which this test 

is satisfied. Id. (noting three circumstances “as relevant here”). But this list is exemplary rather 

than comprehensive. See Class Certification Order, ECF No. 160 at 12–13 (collecting cases). Two 

Supreme Court Justices have suggested a fourth circumstance relevant in this case: Administrative 

remedies may not be available where grievance procedures “could not provide relief before an 

inmate faced a serious risk of death” because these circumstances pose “an imminent risk of harm 

that the grievance process cannot or does not answer.” Valentine, 140 S. Ct. at 1600–01 

(Sotomayor, J). 

Defendants’ motion for summary judgment ignores the Court’s repeated finding, consistent 

with Justice Sotomayor’s opinion, that “TDCJ’s grievance processes were indeed ‘utterly 

incapable of responding to a rapidly spreading pandemic like COVID-19,’ such that the procedures 

were ‘“unavailable” to meet the plaintiff’s purposes, much in the way they would be if prison 

officials ignored the grievances entirely.’” Class Certification Order, ECF No. 160 at 19 (quoting 

Valentine, 140 S. Ct. at 1600–01 (Sotomayor, J)); see also Order on Mot. Dismiss, ECF No. 172 

at 4–5. Defendants claim that it is the law of the case and the law of the circuit that Plaintiffs’ 

claims are barred by their failure to exhaust administrative remedies before filing suit. Mot. at 8–

10. They claim the exhaustion issue was decided by a Fifth Circuit motions panel applying a 

likelihood-of-success standard when the panel stated, “Plaintiffs’ suit appears premature” because 

Plaintiffs did not exhaust TDCJ’s grievance process. Id. at 9 (quoting Valentine I, 956 F.3d at 804 

(emphasis added)). Alternatively, they appear to claim that a Fifth Circuit merits panel decided the 

issue by declining to address it and thereby implicitly ratifying the earlier analysis by the motions 

panel. Id. at 10. 
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But the Court had the benefit of both Fifth Circuit opinions when it issued its prior orders 

rejecting Defendants’ exhaustion argument, and it correctly concluded that those opinions did not 

decide the exhaustion issue. In fact, the motions panel decision was accompanied by a concurring 

opinion expressly noting, “the instant stay order does not foreclose the possibility that, upon 

expedited consideration, our court may nonetheless conclude that a remedy using the Texas 

Department of Criminal Justice’s (TDCJ) grievance system is not ‘available’ because of the 

immediacy of the COVID-19 medical emergency coupled with statements credited by the district 

court that prisoners’ grievances may not be addressed promptly.” Valentine I, 956 F.3d at 806 

(Higginson, J., concurring). And the merits panel decision was accompanied by a concurring 

opinion noting the need for this Court to resolve fact issues related to exhaustion, Valentine II, 

960 F.3d at 708 n.2 (Davis, J., concurring), and by a concurring opinion disagreeing with the 

motion panel’s suggestion that Plaintiffs were unlikely to succeed on the merits “[f]or substantially 

the same reasons given by the district court,” id. at 708 (Graves, J., concurring). 

On remand, and in line with the Fifth Circuit’s instruction, this Court has begun to evaluate 

the “facts on the ground” showing that TDCJ’s grievance procedure, “although officially on the 

books, [was] not capable of use to obtain relief” at the time this suit was filed. Ross, 136 S. Ct. at 

1859. Defendant Collier himself testified that the grievance process at the time “did not give 

adequate attention to the COVID-19 issue.” ECF No. 137-4, at 6. It was not until after Plaintiffs 

filed suit that Defendants instituted a process for identifying and expediting emergency grievances 

related to COVID-19. ECF No. 137-3, at 4. Defendants claim that this change in process “does not 

constitute evidence that TDCJ’s previous grievance process was inadequate or unavailable.” Mot. 

at 13. But neither does it alter the simple fact that at the time of suit TDCJ’s grievance process 

offered “no opportunity to expedite systemic medical emergency grievances”—exactly the 
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circumstance under which Judge Higginson suggested administrative remedies might be “a simple 

dead end” that need not be exhausted. Valentine I, 956 F.3d at 806 (Higginson, J., concurring). 

Moreover, the Court has heard ample evidence that, when Plaintiffs tried to avail 

themselves of the grievance process, the process operated too slowly to answer the “imminent risk 

of harm” and did not “provide relief before an inmate faced a serious risk of death.” Valentine, 

140 S. Ct. at 1600–01 (Sotomayor, J). Plaintiff Valentine began navigating the grievance process 

by attempting informal resolution of his complaint before filing suit. Ex. B, Trial Tr. 1-152:7–

153:1; see also Ex. C, DTX 11 (noting informal resolution as mandatory first step in grievance 

process). It took over two months for Valentine to exhaust the grievance process. Class 

Certification Order, ECF No. 160 at 15. During that time, Pack Unit experienced an outbreak of 

COVID-19. Id. Valentine himself was infected, and three other inmates died. Ex. B, Trial Tr. 1-

151:9–152:6 (Valentine); Ex. D, PTX 186 (Clerkly, 4/11/20), Ex. E, PTX 196 (Norris, 5/3/20) 

(UNDER SEAL); Ex. F, PTX 158 (Thompson, 5/5/20) (UNDER SEAL). Other grievances have 

met similar delays. See Ex. G, PTX 131 at 17–18 (Butaud grievance). Defendants emphasize that 

TDCJ “has the authority to take action in response to Plaintiffs’ grievances.” Mot. at 12. But they 

fail to grapple with the fact that delayed and piecemeal responses do not answer the “imminent 

risk of harm” posed by a rapidly spreading pandemic that requires a prompt and systematic 

response, making the grievance process “‘unavailable’ to meet the plaintiff’s purposes, much in 

the way they would be if prison officials ignored the grievances entirely.” Valentine, 140 S. Ct. at 

1600–01. 

Thus, the Court correctly found that TDCJ’s grievance procedure was “not capable of use 

to obtain relief” in the context of COVID-19 and did not need to be exhausted as a prerequisite to 

suit. Ross, 136 S. Ct. at 1859. 
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C. A Reasonable Finder of Fact Could Find Defendants Violated the Eighth Amendment 
by Failing to Take Sufficient Measures Against COVID-19 

To succeed in a Section 1983 claim for violation of the Eighth Amendment, Plaintiffs must 

show: (1) they are “incarcerated under conditions posing a substantial risk of serious harm”; and 

(2) Defendants acted with “‘deliberate indifference’ to inmate health or safety.” Farmer v. 

Brennan, 511 U.S. 825, 834 (1994). Deliberate indifference requires a showing that a defendant: 

“(1) was ‘aware of facts from which the inference could be drawn that a substantial risk of serious 

harm exists’; (2) subjectively ‘dr[e]w the inference’ that the risk existed; and (3) disregarded the 

risk.” Cleveland v. Bell, 938 F.3d 672, 676 (5th Cir. 2019). Defendants offer two arguments for 

summary judgment on the issue of deliberate indifference. 

Defendants’ first argument depends on a misinterpretation of Valentine I and II and ignores 

the Supreme Court’s instruction that, in a suit for prospective relief, deliberate indifference “should 

be determined in light of the prison authorities’ current attitudes and conduct.” Farmer, 511 U.S. 

at 845. According to Defendants, Valentine I and II preclude a finding of deliberate indifference. 

Mot. at 19–21. They point out that the Valentine I panel recognized TDCJ had taken some 

measures against COVID-19 and was not aware of evidence that TDCJ subjectively recognized 

these measures to be inadequate. Mot. at 20. But there is no dispute that TDCJ took some measures, 

and the record has been further developed since Valentine I. Defendants point out that the Valentine 

II panel believed, “[b]ased on facts that have been reported to us by the parties” that TDCJ had 

“substantially complied with the measures ordered by the district court in its preliminary 

injunction” even though the injunction had been stayed. Mot. at 19. But the Fifth Circuit specified 

the basis for its determination in order to make clear that it turned on untested allegations that this 

Court would need to “definitively resolve” on remand, Valentine II, 960 F.3d at 708 (Davis, J., 

concurring), by subjecting the parties’ claims to “adversarial testing,” id. at 709 (Duncan, J., 
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concurring). Valentine I and II do not have any preclusive effect, especially because the Court has 

substantial evidence of Defendants’ current attitudes and conduct that postdates those decisions. 

Defendants’ second argument relies on paper policies, ignoring evidence that these policies 

have not been implemented or enforced. According to Defendants, the fact that they have enacted 

and updated policies aimed at the risk of harm from COVID-19 precludes a finding of deliberate 

indifference, especially because “TDCJ has acted in reliance on CDC Guidelines and medical 

experts” and because these policies are allegedly better than those accepted by other courts or 

criticized by the New York Times. Mot. at 34; see generally id. at 21–35. But Defendants appear 

not to have heeded the CDC’s guidance suggesting more stringent precautions to protect more 

vulnerable populations, such as the inmates at a geriatric facility like the Pack Unit. See, e.g., 

Ex. H, Mendoza (Day 1) Dep. Tr. 127:10–16; Ex. I, Davis Dep. Tr. 81:12–83:6, 85:23–86:19. 

More importantly, Defendants fail to account for evidence that the policies on which their 

argument relies have not been implemented and enforced in practice.  

In fact, the unenforced policies to which Defendants point demonstrate their deliberate 

indifference. The existence of the policies indicates Defendants’ subject awareness of the 

substantial risk of serious harm posed by COVID-19, and the fact that the policies have not been 

enforced shows that Defendants have disregarded that risk. For example, both Defendants Collier 

and Herrera testified that they understood COVID-19 poses serious medical risks for at-risk 

populations, like the inmates at Pack. Ex. B, Trial Tr. 1-42:19–25; Ex. M, Trial Tr. 3-52:10–53:5. 

Indeed, Herrera testified that he knew the virus could have deadly implication for Pack inmates. 

Ex. M, Trial Tr. 3-52:14–20. Despite knowing about those grave risks, no one created a COVID-

19 policy that took into account the specific population at Pack and their unique medical 

vulnerabilities. See, e.g., Ex. M, Trial Tr. 3-75:9–76:6. And as to the blanket policy that TDCJ 
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supposedly applies to all facilities indiscriminately across the board, TDCJ officials are not taking 

steps to ensure the enforcement of even that inadequate policy. Record evidence shows that 

Defendants are not thoroughly cleaning the laundry room between use by inmates from different 

dorms, even though it contains common and potentially contaminated surfaces. E.g., Ex. B, Trial 

Tr. 1-163:4–19; Ex. J, Trial Tr. 2-98:2–100:23, 243:2–244:22. They are not adequately 

disinfecting the shower area between uses, despite potential contamination on the common 

surfaces. E.g., Ex. B, Trial Tr. 1-164:3––165:6; Ex. J, Trial Tr. 2-202:2–203:13; 245:3–247:5. 

They have not increased the number of janitors to help keep the facility properly disinfected. E.g., 

Ex. J, Trial Tr. 2-24:11–13. They are failing to accomplish effective, meaningful contact tracing. 

E.g., Ex. B, Trial Tr. 1-188:12–24, 190:5–24; Ex. J, Trial Tr. 2-158:2–23, 242:1–23. And officers 

and staff routinely fail to wear the proper face coverings to help prevent viral spread and 

contamination. E.g., Ex. B, Trial Tr. 1-185:2–22; Ex. J, Trial Tr. 2-30:20–31:25, 101:16–102:21, 

167:5–25, 182:3–22, 207:1–14, 262:15–22; Ex. M, Trial Tr.  3-11:16–14:15, 43:1–4; see also, e.g., 

Ex. N, Trial Tr. 11-131:19–132:12, 42:12–18, 137:16–23 (Assistant Warden Wilder explaining 

that he does not fault himself or Pack Unit officers for not wearing masks while on duty under 

various circumstances despite the pandemic). 

The Court has already determined that the measures Defendants have actually put in place 

are a dispute of fact suited for resolution at trial. Order on Mot. Continuance, ECF No. 169 at 2. 

Defendants’ laundry-list of policies provides no reason to second-guess that determination. The 

closest they come to engaging the issue is their passing suggestion that a single incident or a few 

isolated violations are “usually insufficient to demonstrate deliberate indifference” by a 

supervisory official. See Mot. at 35. But a reasonable finder of fact could determine, contrary to 
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Defendants’ argument, that there is a pattern of repeated policy violations at Pack Unit sufficient 

to establish deliberate indifference. 

D. The Court Correctly Found the Exigent-Circumstances Exception Is Inapplicable 

The Fifth Circuit has recognized an exigent-circumstances exception to the ADA and 

Rehabilitation Act that applies “to an officer’s on-the-street responses to reported disturbances or 

other similar incidents,” but only “prior to the officer’s securing the scene and ensuring that there 

is no threat to human life.” Hainze v. Richards, 207 F.3d 795, 801 (5th Cir. 2000). The Fifth Circuit 

has consistently declined to extend this exception. See Order on Mot. Dismiss at 3 (collecting 

cases). Moreover, the exception has been rejected in other circuits and questioned in this circuit 

for its infidelity to statutory text. Wilson, 936 F.3d at 333 (Ho, J., concurring). 

Defendants’ motion for summary judgment repeats the failed argument in its motion to 

dismiss nearly verbatim. Compare Mot. at 14–15 with Mot. Dismiss at 21–22. Defendants ask the 

Court to extend the exigent-circumstances exception to the prison context and to treat the threat of 

COVID-19 as a reason not to take necessary measures in protecting disabled inmates against that 

very threat. Under this perverse logic, the gravity of a danger and the need to address it vary 

inversely. When the Court previously rejected this proposal, it noted that Defendants had failed to 

cite any cases extending the exigent-circumstances exception beyond “on-the-street responses.” 

Order on Mot. Dismiss at 3. Defendants have not adduced any new precedent or offered any new 

argument to justify reconsideration of the Court’s determination. The exigent-circumstances 

exception recognized by the Fifth Circuit applies to on-the-street responses where a scene is 

unsecured. The Court correctly found that this does not describe the prison context and that the 

exception therefore does not apply. 
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E. A Reasonable Finder of Fact Could Find TDCJ Violated the ADA and Rehabilitation 
Act by Denying Reasonable Accommodations 

“In addition to prohibiting discrimination, the ADA and the Rehabilitation Act . . . impose 

upon public entities an affirmative obligation to make reasonable accommodations for disabled 

individuals.” Smith v. Harris Cty., 956 F.3d 311, 317 (5th Cir. 2020). A discrimination claim 

against TDCJ would require Plaintiffs to show: (1) they are “qualified individual[s]” within the 

protection of the statute; (2) they are “being excluded from participation in, or being denied 

benefits of, services, programs, or activities for which the public entity is responsible, or [are] 

otherwise being discriminated against by the public entity”; and (3) “such exclusion, denial of 

benefits, or discrimination is by reason of [their] disability.” Id. But a failure-to-accommodate 

claim under the ADA and Rehabilitation Act requires Plaintiffs to show: (1) they are “qualified 

individual[s] with a disability”; (2) “the disability and its consequential limitations were known 

by” Defendants; and (3) Defendants “failed to make reasonable accommodations.” Id. 

Instead of addressing Plaintiffs’ failure-to-accommodate claim, Defendants argue that 

Plaintiffs cannot prove a discrimination claim. Mot. at 15–17. They dispute Plaintiffs’ ability to 

prove only the second and third elements of a discrimination claim—not the first element, which 

is the only element in common between claims for discrimination and for failure-to-accommodate. 

See id. at 16. Accordingly, much of the authority Defendants cite is inapposite. The fact that 

Defendants have not moved for summary judgment on Plaintiffs’ failure-to-accommodate claim 

or directly disputed any element of that claim should be enough for the claim to go forward. 
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Alternatively, Defendants’ argument simply fails to account for the ample evidence 

supporting the second and third elements of Plaintiffs’ failure-to-accommodate claim.2 Plaintiffs 

have adduced testimony that Defendants operated wheelchair-accessible dormitories and knew the 

Pack Unit housed wheelchair-bound inmates. See, e.g., Ex. J, Trial Tr. 2-124:23–125:1, 189:11–

12, 153:3–9; Ex. L, Trial Tr. 6-254:4–8. Unlike other inmates, inmates who need to propel 

themselves by touching the wheels of their wheelchairs are unable to keep their hands clean for 

any period of time after washing them at a sink. Ex. K, Trial Tr. 4-233:19–234:18; see also, e.g., 

Ex. J, Trial Tr. 2-94:10–96:16. Plaintiffs’ disability-related needs have not been accommodated by 

the provision of hand sanitizer or any other portable hand sanitization method. Ex. J, Trial Tr. 2-

95–96, 159–160, 165, 193–194. A reasonable finder of fact could find based on this evidence that 

Defendants knew of Plaintiffs’ disabilities and failed to make reasonable accommodations. 

Plaintiffs’ unequal ability to enjoy the benefit of sanitation services thwarts Defendants’ 

reliance on Providence Behavioral Health v. Grant Rd. Pub. Util. Dist., 902 F.3d 448, 459 (5th Cir. 

2018), the only Fifth Circuit case that Defendants cite for a proposition related to accommodations. 

In that case, a facility-wide failure to provide sewage and running water did not give rise to an 

ADA claim because it “did not create a situation where disabled individuals had an unequal ability 

to use and enjoy the facility compared to individuals who do not have a disability” and because 

these basic services had “no relation to accommodating . . . disabilities.” See id. In this case, 

however, failure to provide a portable method of hand sanitization does have a disparate impact 

on wheelchair-bound inmates because of their disability. Their disability is a but-for cause of their 

inability to access the desired benefit of medically appropriate, effective sanitation. See Wis. Cmty. 

                                                 

2 Defendants’ motion also notes in a footnote that a disability subclass has not yet been certified. 
As noted above, Plaintiffs’ emergency motion to certify this subclass is pending before the Court. 
See ECF No. 248. 
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Servs., Inc. v. City of Milwaukee, 465 F.3d 737, 752 (7th Cir. 2006).3 Accordingly, TDCJ should 

have, but has not, reasonably accommodated its disabled inmates under the ADA and 

Rehabilitation Act. 

Conclusion 

In sum, Defendants’ motion for summary judgment rehashes arguments already rejected 

by the Court, misinterprets Valentine I and II, and ignores record evidence on which a reasonable 

finder of fact could find in Plaintiffs’ favor. The Court should deny Defendants’ motion for 

summary judgment.  

                                                 

3 Defendants cite Wisconsin Community Services for the proposition that “an accommodation only 
is required when necessary to avoid discrimination on the basis of a disability.” Mot. at 16. They 
ignore the fact that the opinion goes on to explain, “the ‘on the basis of’ language requires the 
plaintiff to show that, ‘but for’ his disability, he would have been able to access the services or 
benefits desired.” Wis. Cmty. Servs., 465 F.3d at 752. 
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That's all right.  

Please make your motion.  

MR. COWLES:  Thank you, your Honor.

This is Shawn Cowles.  Can you hear me okay?  

THE COURT:  I can hear you fine. 

MR. COWLES:  Okay.  And the last point on that issue, 

my understanding is that the Plaintiffs have rested their case 

except to the extent that the Court is going to rule on our 

objections to some of their remaining documents on their exhibit 

list.

Is that correct, your Honor?  

THE COURT:  I think that's correct.  They may need -- 

they may -- the exhibits may come in in other ways in your case 

or in their rebuttal case. 

MR. COWLES:  Okay.  All right.  But their case is 

closed.  

Thank you, your Honor. 

Your Honor, at this time, Defendants would move 

for judgment on partial findings pursuant to Federal Rule of 

Civil Procedure 52(c).  

As the Court knows, during a trial without a 

jury, a party has been fully heard on an issue like the 

Plaintiffs have in this case, the Court may find against that 

party and enter judgment as a matter of law against that party 

on their claim.  
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Again, the Court is well aware 52(c) parallels 

50(a) -- Rule 50(a) but applies to non-jury trials.  Under Rule 

52(c), the District Court is allowed to weigh the evidence to 

determine whether a Plaintiff has proven his case or not proven 

his case.  

When entering a judgment on partial findings, the 

Court is fully engaged in a fact-finding.  And as the case EBC, 

Inc., versus Clark Building Systems, Inc., 618 F.3d 253, on page 

272, the Third Circuit, 2010, states, quote, "It applies the 

same standard of proof and weighs the evidence as it would at 

the conclusion of a trial," close quote.  

I'd like to provide the Court with a high-level 

overview and then turn to the specifics regarding the evidence 

that has actually been presented to the case.  

Plaintiffs' presentation of their case in chief 

reveals that there is insufficient evidence upon which a trier 

of fact could properly support a finding of an Eighth Amendment 

violation, including a failure to show deliberate indifference 

on the part of TDCJ, a failure to show deliberate indifference 

on the part of Bryan Collier in his official capacity, and a 

failure to show deliberate indifference on the part of Robert 

Herrera in his official capacity.

There are three ways Plaintiffs cannot prevail on 

their burden of establishing deliberate indifference:  

First, the Fifth Circuit Court of Appeal has 
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already ruled in this case that TDCJ, quote, substantially 

complied, close quote, with this Court's preliminary injunction 

order even though it was stayed at the time.  

Second, the evidence before this Court after 

Plaintiffs' presentation is as follows:  TDCJ relied upon the 

medical professionals in formulating the 14.52 policy which was 

based upon the CDC guidelines for correctional and detention 

facilities.  TDCJ relied upon its medical partners at UTMB and 

at Texas Tech University in the preparation of the original 

14.52 policy before the CDC guidelines were even issued and the 

subsequent seven revisions to 14.52 that have been made.

TDCJ, the evidence has shown, acted promptly.  

Even before CDC guidelines were published, TDCJ adopted the CMHC 

Policy B-14.52 and continued to revise it.  Even before the 

Court or the -- Governor Abbott declared a statewide disaster 

declaration, TDCJ was taking social distancing measures and 

doing a lot of other things that I'll get to in a moment at the 

Pack Unit.  

So, TDCJ also acted reasonably, your Honor, in 

implementing Policy 14.52.  

The evidence also showed that TDCJ's policies and 

practices at the Pack Unit in responding to COVID-19 have saved 

the lives of 1,160 offenders.  And importantly, your Honor, the 

numbers are trending the right way, the right way in terms of 

how the Defendants want to see them, the right way in terms of 
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how the Plaintiffs want to see them, and the right way in terms 

of how this Court wants to see them.  

As of the numbers from 5:00 o'clock last night, 

there are now 446 recovered positive offenders, which is up from 

429 that we reported yesterday.  There are only 23 active cases, 

which is down from 31 active cases that we reported yesterday.  

And there are the same numbers for both hospitalizations and 

deaths, 5 and 19, that have been reported for quite awhile now 

in this case.  

The third reason that Plaintiffs can't prevail, 

your Honor, is that the evidence in this trial demonstrates that 

TDCJ has undertaken significantly more actions in response to 

COVID-19 than when the Fifth Circuit found that TDCJ was in 

substantial compliance with this Court's preliminary injunction 

order.  

The undisputed evidence in this case reveals that 

Plaintiffs cannot establish an Eighth Amendment violation based 

upon their failure to exhaust their administrative remedies.

There are two reasons why Plaintiffs cannot 

prevail on their failure to exhaust:  

First, the Fifth Circuit specifically found that 

Plaintiffs failed to exhaust their administrative remedies; and 

the Fifth Circuit also specifically found that Plaintiffs' 

administrative remedies were available.  Those findings are now 

law of the case and law of the Circuit.
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Secondly, the undisputed evidence in this trial 

so far reveals beyond any dispute or doubt that Mr. Valentine 

and Mr. King filed their lawsuit before they even submitted 

their Step 1 grievances concerning any issue in this case, let 

alone exhausted their grievances that they presented to TDCJ.  

The evidence shows, your Honor, that the 

Plaintiffs' administrative remedies were available.  Mr. King 

had a grievance responded to in nine days.  Mr. King had sought 

relief in his grievances about no inmates being transferred from 

other units into the Pack Unit.

It's undisputed that that relief was granted.  

Mr. Valentine also obtained his requested relief in his 

grievance process.  He requested in his Step 1 grievance that 

TDCJ test all of the offenders at the Pack Unit for COVID-19.  

It's undisputed that Mr. Valentine's request was granted.  

And I'm informed that the fourth round of Strike 

Team testing was performed yesterday at the Pack Unit, July 21, 

2020.  So, it's undisputed Mr. Valentine's request for testing 

has been granted.  He obtained the relief that he sought in his 

grievance process just like Mr. King.

Lastly, on the overview, your Honor, there is 

insufficient evidence to support a finding of a violation of the 

ADA or the Rehabilitation Act of 1973.  There is no certified 

class on these issues in this case. 

Secondly, there was a complete absence of any 

Case 4:20-cv-01115   Document 271-1   Filed on 07/30/20 in TXSD   Page 7 of 64



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:44:42

01:45:02

01:45:23

01:45:41

01:46:03

Gayle Dye, CSR, RDR, CRR - 713.250.5582

8-34

evidence, whatsoever, to show discrimination against any Pack 

Unit offenders who are mobility-challenged.  In fact, the 

evidence was the exact opposite.  TDCJ is protecting the 

mobility-challenged offenders from COVID-19, for example, by 

having them housed in the same dorm with the janitors being from 

that same dorm.  

It would be -- it would expose the 

mobility-challenged offenders to COVID-19 unnecessarily -- and 

presumably in a way that the Plaintiffs wouldn't want -- if 

janitors outside of the dorm who were not mobility-challenged 

were brought in to act as janitors.  So, not only is there no 

discrimination, TDCJ has acted to protect the 

mobility-challenged offenders. 

And now, I'll turn to the specifics of this case, 

your Honor.

Plaintiffs' counsel, Mr. Keville, in his opening 

statement said there would be two ways that Plaintiffs would 

establish deliberate indifference:  

First, that TDCJ was not complying with its 

guidance.  By "guidance," I understand him to mean TDCJ's 14.52 

policy.  

Secondly, Mr. Keville said that TDCJ was treating 

the Pack Unit offenders the same as every other Texas -- as 

offenders in every other Texas prison were being treated.  

There are three problems with what Mr. Keville 
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said:  

First, the evidence that's come in has not 

established or used, I should say, the correct legal standard.  

We heard from Plaintiffs' expert that the gold standard applied 

to TDCJ.  Well, the gold standard, your Honor, is not the 

correct legal standard.  

Dr. Jeremy Young may think that a Rolls Royce 

standard applies to TDCJ in this case with his gold standard.  

But it's undisputed that the gold standard, this Rolls Royce 

standard, is not the correct legal standard.  

In fact, Plaintiffs' evidence and their opinions 

from their experts focused on "inadequate," "insufficient" 

throughout this case.  "Inadequate" and 'insufficient" applies 

to a negligence standard.  And as has been previously 

determined, negligence is not the proper standard.  

In fact, the case of Thompson versus Upshur City 

(sic), 245 F.3d 447, 458-459 -- it's a Fifth Circuit, 2001, 

case.  In Thompson, the Court found that actions and decisions 

that are merely inept, ineffective, or negligent do not 

constitute deliberate indifference.  

Plaintiffs didn't argue this; but even if they 

had sought to establish that TDCJ was grossly negligent, that, 

again, is not the correct legal standard, as the case of 

Brumfield versus Hollins, 551 F.3d 322 at page 328, a Fifth 

Circuit, 2008, case:  Deliberate indifference cannot be inferred 
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merely from negligent or even grossly negligent response to a 

substantial risk of harm. 

As I mentioned in my opening statement, the 

correct legal standard and what this case is about is deliberate 

indifference.  This case is not about COVID-19.  That's the 

context.  Saving lives is the context for this.  

This case is about whether TDCJ's response was 

deliberately indifferent to the offenders with respect to the 

risk of COVID-19 at the Pack Unit.  

And as this Court knows, deliberate indifference 

is an incredibly high standard as the Fifth Circuit has 

identified.  "Indifference" suggests, implies, means ignoring, 

disregarding, be uninterested, unconcerned as the case of 

McCormick v. Stalder, 105 F.3d 1059 at page 1,061, a Fifth 

Circuit, 1997, case.  

The Court stated in McCormick, quote, "Deliberate 

indifference encompasses only unnecessary and wanton infliction 

of pain repugnant to the conscience of mankind."  So, 

Plaintiffs' application of the wrong legal standard precludes 

them from recovering as a matter of law.  

Well, let's turn to Mr. Keville's points.  I'm 

going to address Point Number 2 first.  There are eight unique 

ways in which TDCJ addressed and responded to the more 

vulnerable, health-challenged, and older population at the Pack 

Unit.
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The first way is front and center on the 14.52 

policy, the CMHC B-14.52 policy right from its inception all the 

way through the eight iterations of the 14.52 policy.  And that 

has already been admitted into evidence.  

The first iteration, the original draft of the 

14.52 policy dated March 20th, 2020, front and center, right in 

the first page of the document, in the middle of the document, 

it says, quote, "People 65 years or older and/or people with 

medical issues, like heart disease, diabetes, high blood 

pressure, cancer, or a weakened immune system, are at a higher 

risk for getting sick from COVID-19."  

So, the Plaintiffs have chosen to pursue a red 

herring and say there isn't a specific plan in responding to 

COVID-19 at the Pack Unit, which is 100 percent false.  And I'll 

turn to that in a moment.  

But what TDCJ did is it adopted this 14.52 policy 

that applies directly to this more vulnerable population.  This 

more vulnerable population doesn't solely exist at the Pack 

Unit.  There are other units throughout the State of Texas that 

also include offenders that are age 65 or older or have health 

challenges.  

So, in this policy that TDCJ adopted from the 

CMHC, B-14.52, this unique population was specifically addressed 

and highlighted and brought to the attention of all the people 

that would be implementing this policy.  All the medical staff 
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at TDCJ contracts with UTMB to provide healthcare throughout the 

state and including at the Pack Unit.  

This elderly population and health-challenged 

population was identified.  It was uniquely addressed.  That's 

the first way that TDCJ responded to the more vulnerable 

population at the Pack Unit.  

Exhibit 35, your Honor, that was introduced into 

evidence is the second way.  Plaintiffs complain throughout the 

course of this case there's no specific plan for the Pack Unit.  

As Warden Herrera told this Court, that this plan, this plan 

called COVID-19 Social Distance Plan - Pack Unit, was a specific 

plan uniquely for the Pack Unit to address COVID-19.  And it 

highlighted how the officers should not report to work if they 

were experiencing COVID-19 symptoms.  

They talked about social distancing for the 

officers in their dining hall.  It talked about social 

distancing for the offenders in their dayroom.  It also 

discusses how this -- offenders are required to socially 

distance on the way to their chow hall and in the chow hall, as 

well as socially distance at the chapel and socially distance at 

the pill window.  

This plan is a specific response to COVID-19 that 

TDCJ adopted uniquely for the Pack Unit.  This plan, Warden 

Herrera testifies, the Court will remember, was implemented on 

March 22, 2020.  So, this plan was being implemented until it 
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was superseded by the precautionary lockdown that the Pack Unit 

went on on April 13th, 2020.  

The third way that the more vulnerable population 

at the Pack Unit was prioritized by TDCJ is when -- initially in 

this COVID-19 pandemic, there were not enough PPE to provide to 

all of the offenders.  

Now, TDCJ, the evidence showed, acted quickly.  

But when a choice had to be made about who received the first 

batch of masks that were provided to the offenders at the Pack 

Unit, the masks were given to the population at the Pack Unit of 

offenders age 65 and older.  

TDCJ prioritized the older population at the Pack 

Unit by the distribution of masks, which the evidence showed and 

Warden Herrera testified masks help other people and they help 

the mask wearer as most everyone I know, your Honor, is 

accustomed to touching their face; and that's been one of the 

problems with the spread of COVID-19.  So, masks prevent the 

wearer from touching their face and potentially spreading 

COVID-19.  

Another way, a fourth way that TDCJ uniquely 

responded to COVID-19 for the more vulnerable population at the 

Pack Unit, is by retrofitting the education building.  There was 

testimony, your Honor, in this case that beds were installed in 

this education building, or classroom, as I believe some 

offenders called it -- it's the same building -- in order to 
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provide more social distancing for the offenders at the Pack 

Unit.  

Fifth, the Court heard evidence that an 

electrostatic sprayer is now being utilized with a bleach 

solution inside of the dorms, in the cubicles of the offenders.  

Of course, the offenders, the testimony came in, are removed 

from their dorms and cubicles.  The electrostatic sprayer is 

then utilized throughout their dorm as an extra means of 

disinfecting the dorms and the cubicles themselves.

We -- the Court saw pictures of the temporary 

handwashing stations that have been installed at the Pack Unit 

to provide even more opportunities for the staff, TDCJ officers, 

and offenders who are in the hallways to wash their hands with 

soap and water.

And lastly, your Honor, TDCJ has installed tape, 

red tape, in the areas where the offenders are walking to the 

showers and in the showers to identify -- to help the offenders 

identify how to practice social distancing of six feet or 

greater.

So, these are eight separate ways, your Honor, 

the evidence has shown, that TDCJ uniquely addressed and 

responded to the more vulnerable health population at the Pack 

Unit.  

Let me turn to Mr. Keville's first point on his 

opening statement, that TDCJ is not complying with its 
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guidelines.

The evidence showed, your Honor, that TDCJ is 

doing everything it reasonably can to mitigate the risk of 

COVID-19 at the Pack Unit.  TDCJ has relied upon the medical 

professionals in the formulation of the proper response to this 

dangerous and lethal pandemic that is being experienced at the 

Pack Unit; throughout the State of Texas; our entire country; 

and, indeed, the world.  

TDCJ's 14.52 policy was adopted based upon the 

CDC guidelines.  After they were issued, they were modified to 

include the correctional and detention facilities.  

The CMHC Policy B-14.52 includes the input of the 

medical university partners of TDCJ, both at UTMB and TTU, as 

well as the guidelines and directives from DSHS, the Texas 

Department of State Health Services have been relied upon by 

TDCJ in responding to this COVID-19 pandemic at the Pack Unit, 

as well as the other units located throughout the State of 

Texas.  

The evidence has shown that TDCJ has acted 

promptly in responding to the risk of COVID-19 at the Pack Unit.  

What are some of the ways?  Testing.  There have been multiple 

rounds of testing.  And the evidence showed that TDCJ began 

conducting testing before the CDC guidelines for correctional 

and detention facilities ever recommended testing of offenders 

for COVID-19 at a correctional or detention facility.

Case 4:20-cv-01115   Document 271-1   Filed on 07/30/20 in TXSD   Page 15 of 64



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:59:21

01:59:48

02:00:10

02:00:35

02:00:56

Gayle Dye, CSR, RDR, CRR - 713.250.5582

8-42

And there are the multiple rounds of testing.  

Let me -- let me highlight the six rounds of testing that have 

occurred at the Pack Unit:  

First, symptomatic offenders in March and early 

April who were experiencing COVID-19-like symptoms were 

transported to local hospitals for testing of COVID-19.  All of 

those offenders tested negative.  

Secondly, after Mr. Clerkly tested positive for 

COVID-19, two days later TDCJ on April 15th, 2020, tested the 

entire dorm in which Mr. Clerkly had been located before being 

removed to the hospital where he had been housed, I should say.  

All of Mr. Clerkly's dorm mates tested negative.

Third, TDCJ conducted its first round of what it 

refers to as Strike Team testing during the time period of May 

12th through the 14th, 2020.  At that time when positive tests 

came in for offenders who were then living -- or then being 

housed at the Pack Unit, the positives were placed -- the 

offenders who tested positive were placed in medical isolation.  

The offenders who had been exposed to COVID-19 were placed in 

medical restriction.  The offenders who were waiting for their 

test results were placed in a separate pending dorm.  

The fourth round of testing is what TDCJ refers 

to as its second round of Strike Team testing on June 22nd 

through the 23rd, 2020.  And, again, after that testing, 

offenders awaiting results, placed in a pending dorm.  Offenders 
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who tested positive, placed in medical isolation.  And offenders 

who had been exposed to COVID-19 were placed in medical 

restriction in accordance with the 14.52 policy and in 

accordance with the CDC guidelines for correctional and 

detention facilities.  

The fifth level of testing was the third round -- 

what is called the third round of Strike Team testing on July 

9th through the 10th, 2020.  This was the first round that the 

testing occurred after CDC had expressly recommended testing in 

its July 7th, 2020, interim guidelines for testing of 

correctional and detention facilities.  

And the Court, I'm sure, is well aware there are 

logistical time frames that are required in order to conduct 

this type of mass testing.  So, there's been no evidence that 

TDCJ relied upon the CDC guidelines that were issued just two 

days before this testing occurred on July 7th.  

Instead, TDCJ set in motion to conduct the fifth 

level of testing, in other words, it's third round of Strike 

Team testing; and coincidentally, the CDC guidelines for 

correctional and detention facilities had just caught up to what 

TDCJ was doing at about that same time.  

The sixth level of testing is what TDCJ is 

calling its fourth round of Strike Team testing, or the medical 

professionals that the Court has heard from sometimes referred 

to as long-term care testing. That testing was performed 
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yesterday, July 21st, 2020.  

And, again, in accordance with the CDC guidelines 

for correctional and detention facilities, in accordance with 

the CMHC Policy B-14.52, any positive offenders will be placed 

in medical isolation; any offenders who have been exposed to 

someone who has tested positive are being placed in medical 

restriction; and the offenders are being placed in a pending 

dorm until they have the test results.

So, TDCJ has acted promptly with testing.  It 

acted promptly in adopting its 14.52 policy, as I indicated 

already, your Honor, before the CDC guidelines for correctional 

and detention facilities were ever published.  And TDCJ has 

responded to the changed conditions in this COVID-19 pandemic, 

as well as additional instruction and revisions to the CDC 

guidelines with eight separate iterations of the CMHC Policy 

B-14.52.  

TDCJ acted even before Governor Abbott issued a 

statewide declaration, as I mentioned, by implementing social 

distancing measures on the way to the chow hall, when lining up 

for the pill window, and in seeking to respond to this COVID-19 

pandemic.  

The evidence also showed, your Honor, that TDCJ 

has acted reasonably in responding to the COVID-19 threat at the 

Pack Unit.  In fact, nearly all of the offenders who testified 

in this case told this Court that they believed TDCJ is trying 
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to respond to COVID-19.  

Here are some of the measures that TDCJ has taken 

across the entire Pack Unit population:  Additional cleaning 

supplies have been provided for inmate living areas in their 

cubicles.  Gloves have been provided to each of the janitors who 

are operating in their own individual dorms in order to promote 

social distancing and not allow offenders from other dorms to 

come in to a different dorm from where they're housed.  

TDCJ has scheduled additional cleaning in inmate 

living areas.  Additional hand soap has been provided to 

inmates.  The testimony was clear, your Honor, that before this 

pandemic the inmates were given five bars of soap a week.  After 

this pandemic, they were given five bars of soap a week; and 

they were also provided with additional bars of soap upon 

request.  Hand towels have been provided to the inmates at the 

Pack Unit.  

Before this pandemic, the offenders at the Pack 

Unit were given a roll of toilet paper tissue.  After this 

pandemic, the testimony was that the offenders are given a roll 

of toilet paper tissue a week and, upon request, are given 

additional toilet paper tissue to use.  

Offenders have all been given masks to wear over 

their nose and mouth at the Pack Unit.  

The inmates at the Pack Unit have been informed 

of Governor Abbott's order suspending all healthcare co-pays or 
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co-payments so that any medical costs are not an issue to the 

offenders at the Pack Unit.

TDCJ has adopted a prohibition on officers 

assigned to work at the Pack Unit from working at any other 

Texas prisons in order to prevent any cross-contamination.

TDCJ has implemented a requirement that all of 

its staff and officers wear masks at the Pack Unit.  And at 

most, your Honor, there was testimony of isolated incidents of a 

TDCJ officer representative not wearing their mask.  

And I would submit that, your Honor, everyone on 

this Zoom conference call for this trial, I would strongly 

believe, at some point or time has forgotten, after they've 

taken down their mask, to put it back up.  This is an entirely 

new global pandemic.  

Most likely no one on this Zoom conference call, 

the attorneys, the Plaintiffs, Defendant representatives, those 

others who are watching and reporting, have ever had to likely 

wear a mask their entire adult lives.  I know I haven't, your 

Honor; and I know I sometimes forget.  And I'll bet even the 

Court at times has forgotten to put the mask back up after 

having taken it down.

And there's clear case law, your Honor, that 

testimony and evidence of isolated incidents do not establish a 

policy or practice that can support a finding of deliberate 

indifference.  
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All right.  What other ways has TDCJ acted to 

respond to COVID-19 at the Pack Unit?  There's been a 

prohibition on transportation of Pack Unit inmates to other 

locations unless necessary for medical treatment or released for 

custody.  

TDCJ has also adopted substantial social 

distancing measures at the Pack Unit.  After the precautionary 

lockdown was entered on April 13, 2020, the offenders no longer 

line up to go to the chow hall, the offenders no longer eat in 

the chow hall.  Instead, the offenders at the Pack Unit after 

precautionary lockdown are given their meals in their cubicles 

to promote social distancing.  

After COVID-19 and the precautionary lockdown, 

offenders no longer line up at the pill window, even in the 

previous social distancing way that TDCJ had been enforcing.  

Instead, the medication that the offenders need is now brought 

to them in their dormitories.  

As mentioned, the offenders are continuing to go 

to the showers; but they are being required to practice social 

distancing as they line up and as they are in the showers as 

certain showers are not permitted for their use and have red 

tape signifying that certain shower nozzles are not to be used.

Masks have been distributed to offenders, TDCJ 

officers, and staff.  And TDCJ's enforcement of its social 

distancing policies, as well as its 14.52 policies, is starting 

Case 4:20-cv-01115   Document 271-1   Filed on 07/30/20 in TXSD   Page 21 of 64



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:10:03

02:10:25

02:10:57

02:11:17

02:11:36

Gayle Dye, CSR, RDR, CRR - 713.250.5582

8-48

to turn the numbers around.  

TDCJ has also undertaken an education program at 

the Pack Unit in response to COVID-19.  The Court has seen, and 

it's been admitted into evidence, a number of different signs 

and posters educating the offenders about how to practice good 

health hygiene, how to wash your hands with soap and water for 

20 seconds as the CDC recommends.  

There have been pamphlets distributed also to the 

offenders by TDCJ in order to further educate them about the 

risks of COVID-19.   We all watched the video that TDCJ produced 

for the offenders which is shown three times a day in the -- on 

the TVs in the offenders' dormitories at the Pack Unit about how 

to practice social distancing, how to stop germs, wash your 

hands, practice overall good health hygiene.  

The evidence has also shown, your Honor, that 

TDCJ has moved promptly to protect the offenders by even going 

above and beyond contact tracing.  

When test kits were not widely available in the 

State of Texas and Mr. Clerkly, unfortunately, passed, TDCJ 

didn't just go back and try and determine who Mr. Clerkly had 

been in contact with in his dorm.  No, TDCJ went further than 

that.  It went above and beyond by testing all of Mr. Clerkly's 

dorm mates for COVID-19.  And fortunately, all of them tested 

negative.  

There's been a misreading of the contact tracing 

Case 4:20-cv-01115   Document 271-1   Filed on 07/30/20 in TXSD   Page 22 of 64



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:11:55

02:12:14

02:12:33

02:13:00

02:13:23

Gayle Dye, CSR, RDR, CRR - 713.250.5582

8-49

log, your Honor; and I'd like for the Court in considering this 

motion to look back at it because what it states is that 48 

hours before an offender tests positive, they are supposed to be 

contact tracing for the people that that offender was in contact 

with.  

Well, the 48 hours before Mr. Clerkly tested 

positive, he was at the hospital.  He wasn't even at the Pack 

Unit.  So, TDCJ has responded promptly in going above and beyond 

how other units within the Texas prison system at that time in 

the middle of April were able to respond when there were limited 

test kits available.  

There's evidence, your Honor, before this Court 

about how TDCJ's employees, staff, officers practice 

self-quarantine at home.  They don't come in to work if they 

tested positive.  They're also required to stay at home if 

they're exhibiting any COVID-19 systems -- symptoms.  Sorry, 

your Honor.  

Let me turn to the next issue in this case, your 

Honor.  There is simply no Constitutional right to have hand 

sanitizer, especially when soap and water has been made readily 

available to the offenders at the Pack Unit.  

Each of the offenders testified in each of their 

dorms there are ample sinks -- sometimes, I believe, they 

testified up to nine sinks -- where they can wash their hands 

with soap and water, the soap that has been made readily 
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available to them with their five bars.  

The Court heard testimony about how additional 

soap is available upon request as they head into the showers.  

At the podium in the main hallway, they're able to obtain 

additional soap to the extent that they have run out or used 

their soap.  

And I didn't hear any testimony, your Honor, from 

any offenders that they've run out of soap during this COVID-19 

pandemic.  

The Plaintiffs' expert -- and even this Court may 

think it's more reasonable, it's a better practice to supply 

hand sanitizer to the offenders at the Pack Unit; but that is 

not the legal standard that is at issue in this case concerning 

TDCJ's response to COVID-19 at the Pack Unit.  

Instead, the standard is whether there has been 

an unnecessary and wanton infliction of pain repugnant to the 

conscience of mankind as the McCormick versus Stalder case that 

I cited previously quoted.

The evidence showed, your Honor, that TDCJ made a 

considered and reasoned decision that with soap and water 

available hand sanitizer would not be provided to the offenders 

at the Pack Unit.  That decision is supported by 40 percent of 

the states in the United States, as there was testimony from 

Plaintiffs' own expert that 20 states in this country have made 

that same decision.  
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There's further testimony that the State of 

Nevada initially provided hand sanitizer to the offenders in its 

correctional institution.  Unfortunately, two of the offenders 

drank the hand sanitizer and died.  

And there's been testimony from one of the named 

Plaintiffs, Mr. King, that offenders, in his experience, being 

incarcerated will do whatever they can to make alcohol.  And 

alcohol -- the hand sanitizer that's at issue and the only 

evidence that's been presented is a 60 percent based alcohol -- 

an alcohol-based hand sanitizer contains 60 percent alcohol.  

That gel could be separated from the alcohol, and 

there was testimony that it poses a security risk on two fronts.  

It poses a security risk of being used as an accelerant.  Other 

items such as sheets, papers are not accelerants.  Alcohol is an 

accelerant that can be used to help start a fire and accelerate 

the expansion of a fire.  

Secondly, the alcohol-based hand sanitizer, 

whether separated or not, can be consumed to the detriment of 

the health of the offenders.  

The Plaintiffs have focused on, again, the 

entirely wrong issue and standard of the numbers.  There is no 

case law that they can be citing or have cited to establish that 

you only need to look at the numbers in order to determine 

whether there has been deliberate indifference.  

In fact, their own expert, Dr. Jeremy Young, 
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could not say if hand sanitizers would decrease the number of 

deaths in any way or decrease the number of offenders testing 

positive.  There was no evidence that hand sanitizer would make 

a difference.  

And, in fact, on my questioning of Dr. Young, he 

stated that the numbers could not be considered just by 

themselves but must be taken into account with other variables.  

And there are a number of other variables to take into account 

in this area.  

Number one, the global pandemic, which over 

500,000 people across the world have lost their lives.  Over 

160,000 people have lost their lives in the United States due to 

this COVID-19 pandemic.  

Another variable to take into account is the 

testimony of Plaintiff Laddy Valentine.  He testified in early 

April he was experiencing COVID-19 symptoms, but he failed to 

disclose them to TDCJ or the UTMB medical staff.  When I asked 

him, Mr. Valentine acknowledged that he may have been 

responsible for Mr. Clerkly contracting COVID-19.  

Next, TDCJ's reasonable response, your Honor, 

these isolated incidents, the offenders after precautionary 

lockdown on April 15th -- I'm sorry, April 13th, 2020 -- after 

April 13th, 2020, these offenders can only testify about what 

they have observed in their dorms.  

The offenders under precautionary lockdown have 
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been confined to their dorms.  They can testify about isolated 

incidents within their dorms, but they have no idea what is 

occurring in any of the other dorms where they have not been 

allowed to travel or visit because of the precautionary lockdown 

and the importance of instituting social distancing problems.  

They simply have no foundation, your Honor, to establish a 

pattern or practice that could constitute deliberate 

indifference.  

Again, at the end of the questioning after 

testifying about isolated incidents, most all of the offenders 

agreed that TDCJ was trying to respond to COVID-19 at the Pack 

Unit.  

I highlighted another issue in my opening 

statement, your Honor, that Plaintiffs failed to introduce any 

evidence whatsoever to contradict.  And that concerns motive.  

Even if this Court were to completely distrust TDCJ from past 

cases or otherwise, the objective undisputed fact is that TDCJ 

is incentivized to protect these offenders because the offenders 

must be protected from COVID-19 in order to protect the TDCJ 

officers and staff.  

You cannot separate one group from the other.  

The offenders and the TDCJ employees at the Pack Unit on a daily 

basis intermingle, interact, and are interconnected.  

So, in short, your Honor, there has been zero 

evidence connecting Bryan Collier in his official capacity to 
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any evidence whatsoever of him having acted with deliberate 

indifference.  There is simply no link that could be used to 

find that Mr. Collier in his capacity acted with deliberate 

indifference.  

The testimony from Mr. Collier and others, he 

relied upon the medical professionals in the formulation of 

14.52.  Mr. Collier in practice delegated the authority to 

conduct the day-to-day operations of the Pack Unit to Warden 

Robert Herrera.  There is zero evidence, your Honor, that 

Mr. Collier could be found to have acted deliberately 

indifferent in his official capacity.  

Similarly, for Robert Herrera, there is zero 

connection to him having acted with a deliberate indifference.  

He's not a doctor.  He testified, just like Major Sullivan, they 

rely upon the medical professionals who have formulated the CMHC 

Policy B-14.52; and in practice at the Pack Unit, they have 

implemented this 14.52 policy in a reasonable way.  These 

isolated incidents of testimony from the offenders, again, do 

not constitute a practice or a policy of doing something.  

All right.  Turning to another reason, a second 

and independent reason, why the motion for judgment on partial 

findings should be granted:  The Plaintiffs undisputedly failed 

to exhaust their administrative remedies.  

The Fifth Circuit found that the administrative 

remedies were available to the Plaintiffs, expressly found that 
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they were available; and it's undisputed, even by the 

Plaintiffs, that their Step 1 grievances were even filed before 

the lawsuit, let alone exhausted before the lawsuit.  

And there was testimony of Mr. King's Step 1 

grievance in this case being addressed in nine days by TDCJ.  

There was further testimony that Mr. King's request for no 

offenders to be transferred from other units into the Pack Unit 

during this COVID-19 pandemic was granted.  No offenders are 

being transferred from other units into the Pack Unit.  

Again, Mr. Valentine's request for testing of all 

offenders at the Pack Unit has been granted to the tune of six 

different rounds of testing that have been conducted of 

offenders at the Pack Unit, as I described earlier.  

In short, this District Court is an inferior 

court that is required to follow the superior court in its 

rulings from the Fifth Circuit Court of Appeal on the fact that 

the administrative remedies were available to the Plaintiffs; 

and they failed to exhaust those administrative remedies.  

This is law of the case, it's law of the circuit; 

and for that reason alone, independent of anything else, this 

motion for partial -- motion for judgment on partial findings 

should be granted.  

THE COURT:  Thank you very much.  Very helpful.  Very 

helpful.  We'll take a 15-minute break.  

(Court recessed at 2:23 p.m.) 
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(Court resumed at 2:41 p.m.) 

THE COURT:  Okay.  Are we ready to resume?  

MR. COWLES:  Yes, your Honor.  And I'm almost 

finished.  I wanted to touch on -- 

THE COURT:  Oh, I'm sorry.  I thought you were 

finished.  I beg your pardon. 

MR. COWLES:  Oh, no.  I'm almost done, though, the 

Court will be glad to hear. 

THE COURT:  I'm sorry. 

MR. COWLES:  May I proceed with finishing, your Honor?  

THE COURT:  Yes, please.  You may proceed.  I thought 

you were done. 

MR. COWLES:  The evidence in this case has also 

established that Plaintiffs have failed to meet their burden to 

establish an ADA or Rehabilitation Act of 1973 act violation.  

Nothing was mentioned in Plaintiffs' counsel's opening statement 

about the ADA, Rehabilitation Act.  Nothing was mentioned from 

Plaintiffs' experts.  

There's simply no evidence that was presented to 

establish that Defendants intentionally discriminated against 

the mobility-challenged offenders.  And it's undisputed in this 

case that in order to establish a prima facie case for an ADA 

violation, the Plaintiff has the burden of establishing a 

qualifying disability; that the offender is being denied 

benefits of services, programs, or activities for which the 
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public entity is responsible or, otherwise, discriminated 

against by the public entity; and that such discrimination is 

because or by reason of his disability.  

That's the Hale versus King, 642 F.3d 492, at 

page 499, Fifth Circuit, 2011, case.  There simply is zero 

evidence, your Honor, that anyone who is challenged in their 

mobility was discriminated against.  The Plaintiffs do not have 

a certified class for that group, and the Plaintiffs also cannot 

recover because the ADA does not apply in exigent circumstances.  

In Elliot versus Lynn, a Fifth Circuit case from 

1994, 38 F.3d 188 at pages 190 to 191, the Court stated, quote, 

"A prisoner's rights are diminished by the needs and exigencies 

of the institution in which he is incarcerated.  He thus loses 

those rights that are necessarily sacrificed to legitimate 

penological needs," close quote.  

And the Plaintiffs' ADA claim, the Court has 

already acknowledged in our prior proceedings this is not an ADA 

claim.  Plaintiffs' ADA claim fails at its outset because the 

Fifth Circuit has held that an ADA claim is not available under 

Title II under, quote, "exigent circumstances," close quote.  

And I don't think anyone participating in this 

Zoom trial would attempt to argue that this COVID-19 global 

pandemic does not constitute exigent circumstances.  

The last point I'd like to raise with the Court 

is I've heard the Court having a difficult time trusting TDCJ 
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because of prior cases unrelated to the present one.  

But just like an offender who was formerly 

incarcerated is freed and charged with a new crime, it's not 

fair or just or doesn't -- and it doesn't constitute due process 

for that suspect who is charged with a new crime to be judged by 

their past concerning whether in that present matter they should 

be incarcerated, and so -- 

THE COURT:  I agree with you.  I don't have any 

problem with that.  I understand.  

MR. COWLES:  All right.  Even if the Court -- well, 

let me ask -- the evidence in this case is overwhelming that 

TDCJ acted carefully and deliberately to mitigate the risk of 

COVID-19 at the Pack Unit which precludes a finding of 

deliberate indifference because that is the polar opposite of 

deliberate indifference.  

The offenders have a Constitutional right not to 

be treated with deliberate indifference.  All of the evidence 

that has come in about how TDCJ has acted deliberately to 

mitigate the risk of COVID-19 is demonstrating that the 

Plaintiffs cannot prevail under the deliberate indifference 

standard.  

The evidence has spoken.  The Fifth Circuit Court 

of Appeal has spoken.  Based upon all of TDCJ's actions in 

response to COVID-19 at the Pack Unit and as the inferior court 

to the Fifth Circuit Court of Appeal, we ask that this Court end 
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this case by granting our motion for judgment on partial 

findings because Plaintiffs, number one, failed to satisfy their 

burden of establishing deliberate indifference.  

Number two, Plaintiffs failed to establish that 

they exhausted all of their available administrative remedies.  

And there is simply insufficient evidence to 

support a finding of an ADA or a Rehabilitation Act of 1973 

violation.  

Thank you, your Honor, for listening. 

THE COURT:  No, thank you.  

What -- what's the latest testing that we have 

the results for?  Is it last week's testing?  

MR. COWLES:  I believe there are some results from 

last week's testing.  I don't know if all of the results have 

come in.  I probably would have to defer to one of my 

colleagues.  And, you know, we can look into that; and on the 

next break, if the Court would like, I would be happy to -- one 

of our team members will furnish the Court with that 

information.  But I don't have it in front of me. 

THE COURT:  Okay.  All right.  

All right.  Mr. Keville, do you want to respond?  

MR. KEVILLE:  Yes, your Honor.  Essentially, what this 

Court just heard was an oral recitation of Defendants' pending 

motion for a summary judgment ignoring all the contrary evidence 

that has come in at trial.  
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And I suggest, your Honor, two options for how we 

address this now:  One option might be for this Court to deny 

the Defendants' 52(c) motion at this time, allow Defendants to 

re-urge at the close of trial if it so wish; and that would 

allow us to get back to the presentation of evidence and allow 

us to get to the resolution of these issues as quickly as 

possible, as Judge Davis of the Fifth Circuit has suggested 

needs to be done with numerous fact issues here.  

The second option I would suggest is for us to 

recite -- we Plaintiffs to recite just some of the evidence that 

shows the one-sided advocacy by Mr. Cowles is disputed in almost 

every instance.  

If we take that option, I'd go one step further, 

your Honor, and suggest that if the Court finds the evidence 

disputes what Mr. Cowles recited, which was, essentially, their 

summary judgment motion, then that the Rule 52(c) motion be 

denied and that substantially the same motion for summary 

judgment be denied so we can focus on completing trial and 

submitting proposed findings and conclusions right after. 

THE COURT:  Well, at least, part of his motion should 

probably be granted, shouldn't it?  We don't have any ADA claim 

left, do we?  

MR. KEVILLE:  We do, your Honor.  We moved to certify 

the class, and I think the evidence has come in supporting the 

ADA claim. 
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THE COURT:  I'm certainly willing to believe that a 

lot of what TDCJ has done has been done in response pending 

litigation.  That may be -- that may be correct.  

But what do we say is deliberately indifferent?  

I mean, I think the use of hand sanitizer seems to be a very 

vexed question in prisons.  Sleeping head to toe doesn't seem 

like a Constitutional violation, not to afford that.  The 

occasional absence of a mask doesn't seem deliberately 

indifferent.  What do we point to as deliberately indifferent?  

MR. KEVILLE:  I don't think it's an occasional absence 

of a mask.  I think the evidence showed that the greatest number 

of complaints -- the most complaints come in about officers not 

wearing masks.  The greatest number of complaints came from the 

Pack Unit, even though the Pack Unit is much smaller than the 

units that have the next lower numbers of complaints -- next 

highest.

So, I don't think this is an isolated incident.  

I think is a routine practice, and I think that is why -- in 

part why they're having the problems they have at the Pack Unit.  

I can go through and go through many of the 

things that -- 

THE COURT:  Well, I think we need -- I think we 

need -- on your two options, I think we need to proceed on the 

second option.  The record needs to contain a response to what 

Mr. Cowles has said.  
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I'm troubled by aspects of this case.  I'm 

honestly very troubled, but I'm not -- deliberately indifferent 

is a -- is an aggressive standard, and I need your help 

understanding in what respects TDCJ has failed to meet it. 

MR. KEVILLE:  Okay.  As we've said, your Honor, they 

have failed to meet it, number one, by not instituting a policy 

that addressed the needs of this particular unit where you have 

an overwhelmingly elderly and medically -- medical issues that 

result in additional problems with COVID-19.  

Mr. Collier testified he understood that COVID-19 

poses more severe complications for those at the Pack with 

preexisting conditions and the elderly.  That's part of his 

testimony.  He knew this and took no steps to create a certain 

policy that would help the Pack Unit.  Mr. Collier knew Pack had 

the highest number of grievances for COVID-19 and yet took no 

action.  

Warden Herrera said no one has ever been 

disciplined at the Pack Unit for their failures to follow the 

policy, even though they know they're the highest number of 

offenders with the policy.  They, themselves, have the -- that's 

why they didn't want the grievance summaries to come in because 

they show they had notice of repeated violations at the Pack 

Unit and took no action.  

Mr. Mendoza, the corporate representative for 

TDCJ, said he understood the risk to the older and comorbid 
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population.  

Mr. Herrera testified that COVID-19 was more 

dangerous for the medically compromised and geriatrics and that 

there are over 800 inmates at the Pack Unit.  

What happened now is Mr. Cowles wants to 

repeatedly say that the Fifth Circuit has already found that 

they complied with their policies that's law of the case.  

That's absolutely not true.  

The stay panel on the motion to stay took that 

issue up.  And then what happened is we had the opinions coming 

from the panel that heard the merits, and what Judge Davis -- 

what the per curiam opinion said:  "Based on the facts that have 

been reported to us, we are persuaded that TDCJ has 

substantially complied.  The case is remanded for further 

proceedings on the permanent injunction."  

And so, they didn't hold as a matter of law that 

there was compliance.  They had attorney argument, essentially, 

the letter that we saw, that Warden Herrera himself said there 

are mistakes in that letter.  Things that they said were not 

accurate.  Witnesses have testified things that they said in 

that letter were not accurate.  Numerous witnesses have said 

that.  

What Judge Davis said from the Fifth Circuit, 

"Many of the facts regarding developments in the Pack Unit since 

the injunction was entered have not been tested by testimony 
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under oath that has been subjected to cross-examination.  I 

assume the District Court will hear evidence on the developments 

that have occurred since its April 16th preliminary injunction 

that will definitively resolve these issues."  

So, it was very specific from the Fifth Circuit 

that this issue wasn't resolved.  This was not done as a matter 

of law, as Mr. Cowles has repeatedly said.  

So, here is some of the evidence that has come 

in, your Honor, that shows ignoring of the Plaintiffs' 

conditions.  Collier said he understood that the COVID-19 poses 

more severe complications for those at the Pack.  

Collier said as of June 4th when he was deposed 

there was no plan for continued testing, either formal or 

informal.  

Collier said after this eve-of-trial long-term 

testing plan was devised, it hadn't been reduced to writing.  

There were no documents to show what the plan entails, no 

documents to show TDCJ even committed to the plan.  And when 

asked specifically, Mr. Collier refused to commit to doing the 

plan.  So, that's, in essence, the new plan.  

Their own policy which is in effect, they are 

routinely violating the policy.  They admit the policy is 

necessary to prevent the spread of COVID-19.  And this isn't a 

negligence issue.  This is a deliberate indifference issue.  The 

evidence shows that they have uninterest or ignore the policy.  
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Thorough cleaning is required.  We heard 

testimony that the laundry room, despite its common service -- 

surfaces, is not cleaned between dormitories coming to the 

laundry.  

We heard the shower room, despite containing 

common surfaces, is not cleaned between dormitories going to the 

shower.

Contact investigations for 14 days of exposure, 

no interviews with inmates who had responsive contacts.  

Defendants admit they only conduct contact tracing from two days 

before the symptoms or in Mr. Clerkly's case from two days when 

he was -- had an autopsy.  

Mr. Herrera stated that it's appropriate to only 

assess contacts from two days of a positive result, meaning the 

autopsy.

All of this shows deliberate indifference.  If 

their theory, apparently, is, "Well, we did contact tracing, and 

we were above deliberate indifference because Mr. Clerkly died 

and we tested the whole dorm."  

Well, they tested the whole dorm and found the 

whole dorm was negative, so they knew there was another source 

of COVID-19 in the Pack Unit; and they did nothing to try and 

find it.  That was where the contact tracing needed to be done.  

Another thing that the policy requires, common 

surfaces to be regularly disinfected with 10 percent bleach.  We 
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heard evidence that TDCJ is doing the same cleaning that was 

done before with the same number of janitors.  

We heard that janitors only receive enough 

cleaning supplies to clean a dorm once per shift.  We heard that 

TDCJ has assigned inmates who use wheelchairs as janitors, 

including a blind inmate.

We heard that communal showers are not cleaned 

between uses.  We heard that the laundry counter is not cleaned.

We know that inmates should use toilet paper or 

tissues to cover sneezes and coughs; and yet, we heard 

officers -- we heard testimony that officers refused to provide 

the extra toilet paper.  

Inmates must be placed in isolation if they're 

suspected of COVID-19.  We heard on one occasion at least 

officers placed a COVID-19-positive inmate in a negative dorm.  

On another occasion, two COVID-19-positive inmates were not 

moved for a month.  

We heard that on one occasion a symptomatic 

patient was returned to a dorm for several hours before being 

removed.  Defendants admit that they represented to the Fifth 

Circuit that they moved positive inmates into 2 Dorm with 

negative inmates.  Inmates with pending tests are left in 

dormitories with inmates known to be negative.  

All of these show that the policy is not being 

followed and that they're deliberately indifferent to spreading 
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COVID-19 in the Pack Unit by not following their own policy.  

We heard the policy says isolation should 

continue until symptoms are absent for, at least, three days.  

We heard testimony that on one occasion an inmate was never seen 

by a doctor or retested before being removed from isolation 

despite having continued symptoms.  

On another occasion, a positive inmate was moved 

back into a negative dorm while still experiencing symptoms.  

That's the testimony we have heard.  

All staff and inmates should practice social 

distancing.  The inmates testified that they can't social 

distance in their room.  And we heard that TDCJ leaves empty 

spaces in dorms instead of spacing out the cubicle assignments.  

We heard that early on one dormitory was empty but was not used 

for social distancing for, at least, a month.

We heard inmates are not told to sleep head to 

foot.  Social distancing is not enforced consistently in the 

showers, the hallways.  We heard that officers routinely violate 

the social distancing rules.  And we heard that just on the eve 

of trial suddenly they put down red tape or red paint to make 

social distancing, clearly something done for trial to establish 

a record; and that should be waived.  

Part of this, your Honor, on this type of motion, 

your Honor is entitled to make findings in accordance with your 

own view of the evidence and make credibility findings; and the 
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fact they have made these changes right on the eve of trial goes 

to the credibility and whether they have been before that 

deliberately indifferent.  

We heard gloves should be changed between contact 

searches for inmates.  But we heard testimony that officers do 

not change their gloves when shaking down the cubicles or in 

between dorms.  We heard face coverings in the policy should be 

worn at all times; but yet, we heard testimony that officers 

routinely fail to wear their masks.  

An officer -- one officer, Lieutenant Brown, 

widely reported to not wear his mask, is one who tested positive 

for COVID-19.  

Defendants refuse to provide hand sanitizer, even 

for wheelchair inmates who are unable to clean their hands.  And 

those that testified that no changes were made to the Policy 

14.52 even after the outbreak to account for the danger and the 

risk at the Pack Unit.

And then we heard -- after Warden Herrera said 

all he could do was follow the policy, we heard that Mendoza 

said, "No, no.  Warden Herrera is like a CEO.  He can do 

anything he wants to go beyond the policy"; and he did nothing 

to go beyond the policy.  

The only thing they point to is early on before 

this started, all of the wardens were asked to put together a 

social distancing plan; and he put together something that was 
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submitted.  There's no evidence that much of that was actually 

implemented.  And it's, essentially, the same plan that every 

other warden submitted.  There's nothing special about the Pack 

Unit in that regard.  

The other thing I would say on that, your Honor, 

is Mr. Cowles -- Mr. Cowles said he recalled that all the 

inmates agreed that what TDCJ was doing was reasonable.  That's 

what he said.  

Mr. Reynolds said clearly what they were doing 

was not adequate.  

Mr. King said TDCJ is not doing many of the 

things that they're capable of to protect the inmates and not 

doing enough.  

Mr. Valentine said they were absolutely not doing 

enough.  

So, it's these recitations where he's advocating 

and just ignoring what the testimony is is certainly one reason 

why the Court can and should deny this motion.  

MR. COWLES:  Your Honor, may I be briefly heard?  

THE COURT:  Are you finished, Mr. Keville?  

MR. KEVILLE:  No, your Honor.  I'm not at all 

finished. 

THE COURT:  Okay.  

MR. KEVILLE:  I need to go through other parts. 

THE COURT:  Go ahead.  Go ahead, by all means. 
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MR. KEVILLE:  Okay.  The ADA claim that your Honor 

asked about, Element 1 is that the Plaintiff has a qualifying 

disability, right?  We heard testimony that Plaintiff Valentine 

uses a walker and that he's used a walker since 1993.  

We heard he has a drop foot, atrophy, and 

weakness in the upper left extremity, high blood pressure, 

problems walking, and nerve damages.  He has limited ability to 

grip with his left hand.  

We heard Plaintiff King has diabetes, high blood 

pressure, and chronic kidney failure.

Several other inmates have testified that they 

have various disabilities, including Mr. Jones who uses a 

wheelchair, Mr. Dove, and Mr. Beal who have problems and also 

use wheelchairs.  We heard about diabetes from Mr. Dove and 

Mr. Pennington and partial paralysis and 70 percent blindness 

from Mr. Dove.  

TDCJ has disclosed in a sworn interrogatory that 

many of the Pack inmates, over 270 and likely many more, suffer 

from serious health conditions, including diabetes, HIV, 

congestive heart failure, and others.  That's the first element.  

And that includes, your Honor, the testimony from 

Major Sullivan that it's not just a few isolated wheelchair 

inmates, that there's 40, 50, or 60 that he -- that he believes 

are in wheelchairs at the Pack Unit.

Element 2 is that Plaintiff has been denied 
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benefits of service, programs, or activities for which the 

government is responsible or is, otherwise, being discriminated 

against.

And Element 3 is the discrimination is by reason 

of disability.

But we can satisfy Elements 2 and 3 together by 

showing the prison's failure to make reasonable accommodations 

constitutes denial of service and discrimination sufficient to 

satisfy Prongs 2 and 3.

So, to exceed on the failure to accommodate a 

claim, we must show that Plaintiffs are qualified individuals 

with a disability; and we just went through that.  So, that's 

the -- the evidence that they're qualified individuals with a 

disability.  

The evidence for that includes Major Sullivan 

testifying he's aware that there's 40, 50, or 60 inmates in 

wheelchairs; Mr. Collier testifying that anyone with a 

preexisting medical condition could have more significant 

complications from COVID-19; Warden Herrera testifying that he 

understood COVID-19 was more dangerous for the medically 

compromised.  

He also testified he's aware that some of the 

elderly inmates have a harder time moving around than the 

younger inmates.

The Pack Unit, we heard, has 
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wheelchair-accessible dormitories; and several inmates have 

testified they use wheelchairs, including Inmates Jones, Dove, 

and Beal. 

Valentine and others requested hand sanitizer 

because of their wheelchair and inability -- mobility 

challenges, all of which have been denied.  We could go through 

several of those, including Valentine's grievance, which is in 

evidence.  There's the Douthit evidence -- grievance which is 

not admitted -- 

THE COURT REPORTER:  I'm sorry, there's what?

MR. KEVILLE:  The Douthit, D-o-u-t-h-i-t, grievance, 

which is -- well, it's now admitted.  It's in Plaintiffs' 

Exhibit 31.  It was also in the Court's docket.  We heard about 

Butaud's grievance and Bowden's grievance.  There are many 

others in Exhibit 31 that go to this issue of disabilities and 

hand sanitizer that they have ignored in -- under the ADA claim 

is actionable.  

And then, the last element for the ADA claim is 

that the entity failed to make reasonable accommodations.  And 

for that, we know that Herrera never raised with Collier that 

the Pack needed additional things to help protect the inmates 

there.  Mr. Collier testified he never heard anything from 

Warden Herrera in terms of what else can we do to protect the 

Pack Unit inmates for COVID -- from COVID-19.

When TDCJ was formulating Policy 14.52, no one 
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consulted with Warden Herrera on whether the policy should be 

tailored to factor in the special concerns related to the 

population at the Pack Unit.  None of his superiors asked 

Hererra's opinion on whether there should be more precautionary 

COVID-19 measures at the Pack than those applied across TDCJ 

units as a whole.  

We heard testimony that Warden Herrera never 

recommended to his regional director that anyone do anything 

differently regarding Policy 14.52 to account for the special 

population at the Pack.  None of Herrera's superiors asked him 

his opinion on whether to provide hand sanitizer.  

The failure to provide hand sanitizer means that 

inmates in wheelchairs can't keep their hands clean even right 

after they wash them.  Hand sanitizer or some other 

accommodation would be reasonable to those who are wheelchair 

bound.

So, for those reasons, your Honor, the motion 

should be denied as to the mobility-impaired class and others 

under the ADA.  

And we would ask, your Honor, that the -- you 

know, that motion be resolved as quickly as the Court is able, 

understanding the Court is under a lot of stress, as we all are, 

in terms of this trial.  

Lastly, your Honor, I'd move to the PLRA 

exhaustion issue.  
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Despite Mr. Cowles saying that this issue is 

decided, it's certainly not.  This Court has most recently ruled 

in certifying the class that the remedy was unavailable.  That's 

currently the law of the case.  He claimed that the Fifth 

Circuit resolved the exhaustion issue, apparently, referring to 

the stay panel.  

And what happened after the stay panel is we got 

an opinion from the US Supreme Court, a statement of Justice 

Sotomayor, saying concerning -- was also concerning was some of 

the Fifth Circuit language regarding exhaustion.  This Court has 

made clear that the PLRA requires exhaustion only of available 

judicial remedies.  

She then criticized the Fifth Circuit, the stay 

panel, for seeming to reject the possibility that the grievance 

procedures could ever be a dead-end and ended saying, "Where an 

inmate faces an imminent risk of harm that the grievance process 

cannot or does not answer, the PLRA textual exception could open 

the courthouse doors where they would otherwise stay closed."  

Then, we got to the merits panel at the Fifth 

Circuit.  And what Judge Davis said in Footnote 2 is "The 

parties dispute whether Valentine exhausted his administrative 

remedies by seeking informal resolution prior to filing suit.  

The District Court should resolve the apparent factual dispute 

concern when Plaintiff Valentine sought administrative relief 

and whether TDCJ offered any emergency grievance procedures to 
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the inmates."  

So, certainly, the Fifth Circuit is not at all 

saying this is resolved.  And Judge Graves who wrote separately 

specifically to note "that a motions panel of this Court 

previously found that Plaintiffs are unlikely to succeed on the 

merits of their claims.  For substantially the same reasons 

given by the District Court, I disagree with that analysis."  

So, the Fifth Circuit far from ruling and taking 

this issue out has said this Court needs to decide the issue of 

exhaustion; and this Court has in certifying the class.  But to 

any extent we needed evidence to reject this motion to show that 

the remedy is unavailable, we have it.  We have the evidence 

that TDCJ changed its grievance process during this case after 

it realized the old grievance process couldn't address 

COVID-related grievances quickly enough.

And Mr. Collier changed his answer at trial from 

his deposition testimony which said their original policy 

allowed more time than TDCJ felt was appropriate for COVID-19 

grievances.  That's almost -- that's very close to being an 

admission that the original policy, the remedy, was unavailable.  

And having changed his testimony during trial, the Court can 

certainly weigh his credibility as a fact-finder in denying the 

motion.  

We heard evidence that Valentine attempted 

informal resolution before filing suit, and informal resolution 
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is part of the grievance mechanism.  The evidence shows that 

that's a mandatory part of the grievance; and his own grievance 

form, Defendants' Exhibit 11, which is admitted says, quote, 

"You must try to resolve your problem with a staff member before 

you submit a formal complaint."  

The evidence is that Mr. Alvin Norris died while 

his Step 1 was pending.  His autopsy showing the date of death 

shows that COVID-19 was a contributory -- contributory factor to 

his death.  

We heard Mr. Butaud testify -- Mr. Butaud testify 

that he tested positive while his Step 1 grievance was pending.

We heard Mr. Reynolds' COVID-19 grievance denied 

as not grievable.  

Three inmates died while Mr. Valentine's 

grievance was pending:  Mr. Clerkly, Mr. Norris, and 

Mr. Thompson.  

Mr. Valentine himself tested positive for 

COVID-19 one week after getting through his Step 1 grievance and 

not yet having resolved his Step 2 grievance.

Lengthy delays in responding to grievances are 

all portions of Plaintiffs' Exhibit 31 which is now admitted, 

including the grievance where Warden Herrera himself went beyond 

the allowed 80 days to 81 days.  

So, your Honor, there's plenty of evidence in the 

record from which to deny that exhaustion is a -- to find that 
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exhaustion is not an available remedy in this COVID-19 

circumstance, and that exhaustion does not provide them an out 

from these claims.  

So, with that, your Honor, we would ask that you 

deny the 52(c) motion based on the evidence that's of record in 

this case so far, based on the record of the case; and we would 

also ask that, if the Court does deny it, that it also deny the 

summary judgment, allow us to focus on getting through the rest 

of this trial and getting to findings of fact and conclusions of 

law.  

THE COURT:  Thank you.

Mr. Cowles, do you want to say something?  

MR. COWLES:  Yes, I would like to, your Honor.  

I heard a lot of legal argument from Mr. Keville.  

I heard isolated incident testimony from offenders who are 

confined in their dorm.  Your Honor, I'd submit to the Court 

that the Plaintiffs have failed to establish a negligence 

standard case, let alone a standard of deliberate indifference, 

the high rigorous standard that applies to the case.

And let me just -- I want to direct the Court.  

This is to Mr. King's testimony, Day 2 of this trial, July 14th.  

It's on pages 62, beginning at line 25, through page 63, line 9.  

It's on cross-examination.  

Question to Mr. King:  "You do believe that Pack 

has made an effort to control the spread of COVID-19, don't 
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you?"  

"They've tried, yes." 

"You don't believe that TDCJ is ignoring the risk 

of harm that COVID-19 poses to you and other inmates at Pack, 

correct?"  

"They -- they're making an attempt."

Question:  "Okay.  And you testified at your 

deposition that you agree that they're not ignoring the risk of 

harm to you and the offenders of the Pack Unit, correct?"  

Answer:  "Correct."  

Even the own Plaintiffs -- named Plaintiffs 

have -- Mr. King has testified that TDCJ is not ignoring the 

risk of harm, that they are trying and making an attempt.  

And I would submit on behalf of the Defendants, 

your Honor, that when the Fifth Circuit found that TDCJ was in 

substantial compliance -- substantial compliance with this 

Court's preliminary injunction order, there is an avalanche of 

new actions that TDCJ has taken since that time in order to 

respond to COVID-19 at the Pack Unit.  

For example, after that Fifth Circuit decision of 

substantial compliance was handed down, TDCJ engaged in the June 

22nd, 23rd, 2020, second round of Strike Team testing.  

TDCJ then engaged in the third round of Strike 

Team testing July 9th and 10th of this year.  

TDCJ continued with its testing of the offenders 
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at the Pack Unit yesterday, July 21st.  

Can you hear me, your Honor?  

THE COURT:  We lost you for a minute.  I can hear you 

now. 

MR. COWLES:  Okay.  So, basically, my point, after the 

Fifth Circuit found that TDCJ was in substantial compliance with 

this Court's order, TDCJ conducted its second round of Strike 

Team testing June 22nd and 23rd of this year.  

Even after that, TDCJ conducted its third round 

of Strike Team testing July 9th and 10th of this year of the 

offenders at the Pack Unit.  

TDCJ conducted its last round of testing at the 

Pack Unit yesterday, July 21st, 2020.  

This Court heard from the deposition video clips 

of Lorie Davis, the Director of Correctional Institutions 

Division at TDCJ, that TDCJ has begun implementing weekly 

testing of the offenders at the Pack Unit in order to mitigate 

the risk of COVID-19.  

All of that is after the Fifth Circuit found TDCJ 

to be in substantial compliance.  Also, after, TDCJ has begun 

disinfecting the cubicles and dorms at the Pack Unit in addition 

to the regular cleaning.  They've begun disinfecting with the 

electrostatic sprayer that utilizes the bleach solution to 

further disinfect and clean the dorms and the cubicle.

TDCJ has installed the temporary handwashing 
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stations to make soap and water even more readily available at 

the Pack Unit.  And TDCJ, like we see in maybe some grocery 

stores or other places, has begun -- has already placed tape in 

the wait line, the hallway where the offenders wait to go to the 

shower, as well as in the shower, in order to further promote 

social distancing when the offenders leave their cubicles.  

So, we have the offenders who are agreeing that 

TDCJ is trying.  I mean, the context for this suit, as we've 

already described -- the issue in this case is TDCJ's response 

to COVID-19 and whether that was deliberately indifferent or 

not.  The context is this global pandemic.  

And, you know, Mr. Keville can cite different 

instances in April or May of things that have happened; but this 

is an evolving dynamic continually changing almost by the day, 

if not the week, situation in terms of everyone's understanding; 

most importantly, the medical professionals' understanding about 

how the virus may be transmitted.  

Initially, it was thought it was more through 

hard surfaces.  CDC subsequently issued a revised -- a revised 

opinion that they no longer believe COVID-19 is transferred 

primarily through hard surfaces.

So, TDCJ has adapted continually as evidenced by 

its eight iterations of the 14.52 policy.  And Plaintiffs' 

argument is based upon a fundamentally flawed premise as they 

want to cite to Warden Herrera, Major Sullivan not changing the 
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14.52 policy.  

The TDCJ staff and officers at the Pack Unit who 

are not medical professionals do not make the policy.  The 

medical professionals make the policy, as TDCJ relies upon its 

medical partners at UTMB, Texas Tech University's medical 

services department.  And in conjunction with the CDC, the 

policy is made by the medical professionals.  I haven't heard 

one single argument, let alone piece of evidence, that there are 

better medical professionals or organizations that TDCJ should 

rely upon.  

And I would submit that there cannot be a finding 

of deliberate indifference in relying upon medical professionals 

about how to respond to COVID-19 at the Pack Unit when TDCJ's 

relied upon the CDC guidelines for correctional and detention 

facilities.  They relied upon UTMB.  They relied upon Texas Tech 

University's medical department.  They relied upon DSHS.  They 

relied upon the medical professionals.  

All Plaintiffs have at the end of the day, your 

Honor, is testimony from offenders about isolated incidents.  

There's no testimony about routine practices or policies.  

There's isolated incidents in their dormitories.  They, by very 

definition since they've been under precautionary lockdown, have 

been confined to their dormitories.  

And that's unfortunate, but it's better than the 

alternative of having the offenders at the Pack Unit intermingle 
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with each other or conduct themselves before this COVID-19 

pandemic like they would have at the Pack Unit.  It's 

unfortunate, but it's necessary in order to protect them.  

And the testimony in this case is that the 

offender, one of the named Plaintiffs, Laddy Valentine, didn't 

even disclose his COVID-19 symptoms to TDCJ or its UTMB medical 

staff.  

And Mr. Keville wants to cite an offender being 

returned, you know, with COVID-19 symptoms.  UTMB makes the 

medical decisions.  There was no testimony -- similar to 

Mr. Valentine, there was no testimony from the other offender in 

question that he ever informed anyone at UTMB, let alone TDCJ, 

that he still evidently felt sick.  

TDCJ is following the policy of placing in 

medical isolation for 14 days an offender who's tested positive.  

When they're able to return at the conclusion of that time frame  

and upon examination by UTMB, they're returned.  That is not a 

TDCJ decision.  

I submit there cannot be a finding of even 

negligence on the part of TDCJ.  Plaintiffs chose to file this 

suit against TDCJ and not UTMB.  They know how to sue UTMB; they 

chose not to.  That is a UTMB decision.  

And I would just like to quote shifting to the 

Fifth Circuit.  You know, Mr. Keville may want to cite 

dissenting opinions, concurring opinions.  This is the official 
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opinion of the stay panel which is law of the case.  And we've 

thoroughly briefed this law, if the Court would like to review 

this further in our motion for summary judgment.  

But this is what the Fifth Circuit expressly 

stated in its opinion that Defendants submit is law of the case 

and law of the circuit:  Quote, "Under these standards, 

Plaintiffs' suit appears premature.  All parties agree that the 

TDCJ's administrative process is open for Plaintiffs' use.  And 

Plaintiffs do not argue that TDCJ is incapable of providing 

some," paren, "albeit inadequate," close paren, "relief.  Nor do 

they contend that TDCJ always," quote, "'declines to exercise,'" 

close quote, "its authority" -- cite is to Ross versus Blake, 

136 -- 136 S. Ct. 1850 at page 1859, 2016 decision -- "that the 

scheme is unworkably opaque, or that administrators thwart use 

of the system," see id. at 1859 through 60.  

"Therefore, according to the standards the 

Supreme Court has given us, TDCJ's grievance process is," quote, 

"available," close quote, "and Plaintiffs were required to 

exhaust."  

Your Honor, I would submit that the Court should 

trust the word of the Fifth Circuit ahead of Plaintiffs' counsel 

regarding what the Fifth Circuit officially opined in its 

decision regarding administrative remedies were available to the 

named Plaintiffs, and they failed to exhaust.  

So, your Honor, Mr. Keville, on his ADA claim -- 
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I would submit their heart has never been in this claim.  The 

Court's noted previously this is not an ADA claim.  Mr. Keville 

completely failed to address my point that the ADA is suspended 

under, quote, exigent circumstances, close quote.  I can't think 

of anything more exigent.

And I'll wait until Mr. Keville responds, and 

I'll directly ask him to respond:  Is this COVID-19 global 

pandemic an exigent circumstance, according to the Plaintiffs, 

or do Plaintiffs submit to this Court that COVID-19 and its 

global pandemic is not an exigent circumstance?

I can't believe that Mr. Keville is going to 

choose that it's not an exigent circumstance.  So, the ADA 

doesn't apply.  TDCJ is taking its measures to reasonably 

protect all of the offenders, including those who are 

mobility-challenged at the Pack Unit.  

So, your Honor, right now, we are seeing the 

benefits.  I would submit that this is not part of the standard 

and shouldn't be considered, but the Court has asked.  So, the 

numbers are trending the right way, your Honor.  

We have at the present date -- the last 

information I received from 5:00 p.m. yesterday, July 21st, 

there are 446 recovered positive offenders at the Pack Unit.  

That's up 17 offenders from what we reported to this Court the 

day before yesterday on July 21st, from the numbers at the end 

of the day on July 20th.
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The number of active positives is also down from 

31 to 23 in one day's time period, our report yesterday and our 

report today.  

The policies and practices at the Pack Unit are 

working, but that's not the point.  The point is, as Mr. King 

acknowledged, TDCJ is not ignoring him or the other offenders at 

the Pack Unit concerning the risk of harm, they are making an 

attempt.  They are trying.  I would submit they are succeeding.

There is no doubt, your Honor, 19 deaths are a 

tragedy.  Any death is a tragedy.  It's a tragedy how many 

people throughout this world, how many people throughout this 

country, in the State of Texas have died because of COVID-19 or 

having tested positive with COVID-19.  

But the numbers don't tell the story.  The 

numbers are not the standard.  The Constitutional standard is is 

TDCJ deliberately, intentionally, willfully, purposely acting 

with indifference, ignoring, disregarding, being uninterested, 

unconcerned about the offenders and the risk of COVID-19 at the 

Pack Unit.  

All of the lengthy litany of actions that I've 

described to you in my opening remarks as part of this motion, 

all of the evidence that the Court has heard establishes that 

TDCJ is deliberately taking action to mitigate against the risk.  

There may be some disagreements about whether it's reasonable or 

not to provide hand sanitizer.  
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There are legitimate security reasons; however, 

Mr. Keville, the Court even, the health benefits, in your views, 

may supersede the security risks.  But that's not the point of 

the Constitutional standard for an Eighth Amendment violation.  

The point of that standard is whether deliberately indifferent 

to the rights of the offenders and TDCJ is acting that way.  And 

the evidence is that they're not.  

TDCJ made a reasoned, considered decision 

acknowledging other deaths, other injuries from offenders, 

whether it's within the State of Texas correctional system or 

outside in other states, having ingested alcohol-based hand 

sanitizer.  

And with soap and water readily available, TDCJ 

made the considered decision that the offenders can follow the 

CDC guidelines by washing their hands with soap and water for 20 

seconds, which it's undisputed.  Their own CDC document states 

soap and water is to be used in order to combat COVID-19.  When 

that's not available, then hand sanitizer can be provided.  

So, your Honor, there is a complete failure on 

the Plaintiffs' evidence to establish that TDCJ, Bryan Collier, 

and/or Robert Herrera, in both of the latter's official 

capacities, acted with anything close to a deliberate 

indifference.  

Again, I would submit that Plaintiffs haven't 

even made out a negligence case in this instance.
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And for those reasons, we ask that the Court 

grant TDCJ's motion for judgment on the partial findings, allow 

TDCJ to continue with its weekly testing regimen that the Court 

heard about in Lorie Davis's videotaped deposition which will 

continue next week and, as Ms. Davis testified, will continue 

until there are no more cases of COVID-19 at the Pack Unit.

Thank you, your Honor.  

THE COURT:  Were the numbers you gave me the results 

of testing this week or are they last week's testing?  

MR. COWLES:  Those are -- I actually didn't get the 

answer, but I believe they include some -- I don't know if they 

include all of last week's testing.  And I just had a 

colleague -- I forgot to look into that on the last break.  I 

apologize, your Honor.  But I'll get the Court the answer to 

that today. 

THE COURT:  Okay.  Okay.  

MR. COWLES:  Okay.  Your Honor, I just got to the 

answer back:  All but one were from last week. 

THE COURT:  All but one, okay.  Thank you.  

Okay.  I'll take this motion under advisement.  

But the parties should be ready to proceed tomorrow morning at 

9:00.  

Thank you very much.  

(Court recessed for the day at 3:28 p.m.)
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                    C E R T I F I C A T E
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from the record of proceedings in the above-entitled matter, to 

the best of my ability.

 This record was taken through video or telephone 

conference which may have affected the quality of the record.

By: /s/Gayle L.  Dye                      07- 22- 2020            

       Gayle L. Dye, CSR, RDR, CRR      Date                     
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PROCEEDINGS

July 23, 2020 

THE COURT:  Okay.  Good morning and welcome. 

MR. COWLES:  Good morning, your Honor. 

THE COURT:  Good morning.  Are Plaintiffs' counsel 

available?  

MR. KEVILLE:  Yes, your Honor.  We're here. 

THE COURT:  Okay.  I spent the evening reviewing my 

notes and going through exhibits.  

Mr. Cowles made a very strong argument yesterday, 

well organized and well put; but I think the Plaintiffs have 

shown enough to get past the 52(c) motion, so we're going to 

continue with Defendants' testimony.  

I would also -- I'm sure this case is going to go 

up on appeal, whoever prevails; and I'd like the Fifth Circuit 

to have the whole record when it does.  So, we're going to 

continue with the case.  

And the Defendants can call their first witness.  

MR. COWLES:  Your Honor, may I be heard about one 

housekeeping matter -- 

THE COURT:  Sure. 

MR. COWLES:  -- before we start?  

So, just real briefly, I wanted to give the Court 

the latest numbers.  They, again -- 

THE COURT:  Yeah. 
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A It's one that I'm aware of that is close to the Pack Unit, 

yes. 

Q You know that that's like the one that if you do an 

Internet search, it's going to come up if you do "Big outbreak, 

COVID-19," right? 

A Yes. 

Q So, did -- I mean, for the Marion Unit, did you look at 

their infection control policy? 

A They were not available online, so no. 

Q But you're comfortable comparing the Pack Unit to the 

Marion Unit even though it's several states away, has a 

population that's twice as high, and is a maximum-security unit 

rather than a medium- or minimum-security unit as Warden Herrera 

testified; is that correct?

A That's correct. 

MR. EDWARDS:  All righty.  Now is a good stopping 

point, your Honor.  Thank you. 

THE COURT:  45-minute lunch break.  Thank you.  

(Court recessed at 12:29 p.m.)

 
                    C E R T I F I C A T E
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PROCEEDINGS

 July 13, 2020 

THE COURT:  Welcome to all of you.  We have some 

preliminary matters I thought we might take care of before we 

get started with opening statements.  

Let me ask Plaintiffs:  A few members of the 

class have asked to be excluded from the class.  Does Plaintiff 

have any objection to excluding those who request exclusion?  

MR. KEVILLE:  No, your Honor, we have no objection. 

THE COURT:  Okay.  On the briefing schedule for the 

motion for summary judgment, I think we're going --

THE COURT REPORTER:  I'm sorry, Judge.  I couldn't 

hear you.  I think someone's cell phone was ringing.

THE COURT:  The briefing schedule for the motion for 

summary judgment, we're going to use the standard schedule as 

provided in the rules.  

The post-trial briefing schedule, the briefs will 

be due from both parties three days after we finish the hearing.  

Now, we have this emergency motion -- oh, the 

motion in limine.  I don't worry too much about motions in 

limine when I'm sitting without a jury.  I think we need to 

minimize the time we spend on the matters that are the subject 

of the motions in limine, but I think I can decide what's 

relevant and what's not without granting the motion in limine.  

Now, there's an emergency motion to enforce.  I 

Case 4:20-cv-01115   Document 271-2   Filed on 07/30/20 in TXSD   Page 3 of 15



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10:17:10

10:17:25

10:17:36

10:17:53

10:18:16

Collier - As On Cross/Keville

Gayle Dye, CSR, RDR, CRR - 713.250.5582

1-42

Q And there's a significantly larger number of inmates at 

those 104 prisons, correct? 

A Yes, sir. 

Q The safety of the staff and of the inmates in those 104 

prisons is of the utmost importance to you and to TDCJ, correct? 

A Yes, sir, it is. 

Q As to your specific staff, the Correctional Institution 

Division director is Lorie Davis, correct? 

A Yes, sir. 

Q She reports directly to you? 

A Yes, sir. 

Q Lorie Davis is responsible for the day-to-day operation of 

the Correctional Institution Division which includes the Pack 

Unit? 

A Yes, sir. 

Q Ultimately, you and Lorie Davis are the people responsible 

for the policies at the Pack Unit? 

A Ultimately, in a global sense I think, yes, sir. 

Q You understand now and you understood in March when you 

were beginning to plan how to deal with COVID-19 that 

individuals that are older and individuals with health 

conditions are at a higher risk if they're infected by COVID-19? 

A I understood that an offender or anyone with a preexisting 

medical condition or anyone who is elderly could have more 

significant complications from COVID-19. 
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A. Currently I'm in C-11. 

Q. Is that what's known as the C Wing? 

A. Yes, sir. 

Q. So you're in C Wing 11 Dorm; is that right? 

A. That's correct. 

Q. And how many men live in that dorm with you? 

A. There's 52.  52 beds.  I believe right now there's only 

51. 

Q. Now, sir, have you been tested for COVID-19 while you've 

been at the Pack Unit? 

A. Yes, I was. 

Q. And what was your test result? 

A. It was positive. 

Q. Do you know why you were tested? 

A. Well, I'm assuming it was -- I thought it was because of 

the grievance I had filed, but because I was tested just 

moments later, I had filed a preliminary and an attempted 

informal resolution with UTMB and received it back and I 

believe it stated on it -- in fact, I don't even think I 

received it before it filed, but I may have.  But it stated 

something to the effect that it was not protocol at that time 

to test people, so I filed a grievance on it. 

Q. Were you tested as part of the mass testing where 

everybody in the prison was tested? 

A. Yes, I believe that's correct. 
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Q. Okay.  And about when did you get your test results back? 

A. I think they came about -- you know, I'm not real sure.  I 

think around the 20th maybe to the 22nd of April, in that time 

frame. 

Q. April or May, sir? 

A. May.  May.  May. 

Q. Now, you mentioned a grievance that you had filed about 

testing.  Had you filed a grievance about COVID-19 before your 

grievance about testing? 

A. Yes, I had.  

Q. And -- 

A. I was concerned -- 

Q. Please go ahead, sir.  

A. I was concerned with the sanitization problems that we 

were going to have, that we were having; and I was concerned 

about us getting the things that were necessary for us to avoid 

any type of contact with this, if we could, by staying clean, 

by having our dorms cleaned, by having our ability to clean our 

hands wherever we were at any given time. 

Q. And have you since then also filed a Step 2 grievance on 

that issue? 

A. Yes, I did. 

Q. And had you been able to file that Step 2 grievance and 

get a response back on that before you tested positive for 

COVID-19? 
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A. I don't believe so. 

Q. Now, after you tested positive for COVID-19, did you see a 

doctor? 

A. No. 

Q. What medical attention did the Pack Unit give you after 

you tested positive for COVID-19? 

A. They took our temperature and our oxygen reading. 

Q. Did you have any symptoms of COVID-19? 

A. I did get sick at one time and I believe it was early 

April, if I'm not mistaken; but at the time of the testing, I 

had none.  

But in early April I had gotten sick.  I had a temperature 

of 100.9 and I was sat in the dayroom and the individual taking 

the temperature then made the rounds and came back to me.  I 

got out from the dayroom from under the fan and I tested at 

99.3; and from what I saw in the records, it looks like that 

was 2 April, '20, at about 1600 hours, if I'm not mistaken, 

because it recorded on there 99.3 and I believe that was the 

temperature recorded after she came around instead of the 

100.9. 

Q. Other than that slight temperature or that slight fever, 

were there any other symptoms that you had? 

A. Well, I had aches and I didn't feel like eating.  It was 

only for about three days.  The fever left pretty quickly.  I 

had some aches and sniffles.  I had a runny nose and I just 
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the corridor further and they had the same situation; but they 

had a larger windowsill, if you would, and we did the same 

thing.  It was the same routine. 

Q. Do you know of other dormitories where inmates have tested 

negative for COVID-19 and were getting their laundry at that 

same location at that same time? 

A. Yes, they were. 

MR. COWLES:  Objection, lack of foundation. 

THE COURT:  He would know that just by his daily life 

as an inmate.  I'm going to allow it. 

BY MR. MEDLOCK: 

Q. Would you explain how you know that, sir? 

A. Well, there was a couple of times that we were sent to the 

dorm and they had already previously sent another dormitory 

ahead of us and they would be in there finishing showering, 

getting their stuff and they held us up, put us on the wall and 

so we kind of congregated and then once they got done, they 

came out and then we moved right into the same place to get our 

clothes. 

Q. And currently, sir, where do you shower at the Pack Unit? 

A. Well, in the general showers they have a side as you go 

in -- as you enter the showers, the left-hand side has two 

handicapped showers and then they have about four shower heads 

that go down to the wall that a lot of the handicapped use as 

well. 
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Q. And do multiple dormitories shower in that same location? 

A. Yes, they do. 

Q. And how do they kind of bring you out to shower during the 

COVID-19 pandemic? 

A. Well, they call showers and we usually stage right at the 

door.  Once the -- our sister dorm is gone and on their way 

back, then we start staging up at the door in the dayroom and 

there's usually about 15 to 20 waiting at the door and as soon 

as they get the other dorm in, they open the door and we go. 

Q. So there's a dorm that showers before you and then they 

finish up and then your dorm moves in; is that right? 

A. Yes.  There's -- 

Q. Now -- go ahead.  

A. There's actually several dorms; and by the time they get 

to us, they've usually done B Dorm and they've usually done the 

two dorms in A Dorm.

Q. Now, are the showers cleaned between your dorm using it 

and the dorm before and after you using it? 

MR. COWLES:  Objection, Your Honor.  Lack of 

foundation. 

THE COURT:  I'll allow it. 

A. Absolutely not.  They're not cleaned. 

BY MR. MEDLOCK: 

Q. And how would you know that, sir? 

A. Well, when you go in, there's still used razors.  There's 
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still some Band-Aids I've seen and used soap everywhere and 

then there's towels on the benches and there's socks and 

there's some discarded clothes and that's a dorm who's just 

gone in and we come in right behind them and if they cleaned 

them, they got them dirty themselves.  I don't know how they 

could possibly clean them. 

Q. Let's change topics a minute, sir.  

Now, you testified at the preliminary injunction hearing 

in this case that you get five bars of soap a week.  Is that 

still true? 

A. Well, yeah, sometimes you get five bars of soap a week. 

Q. I'm sorry.  Let me back up one second, sir.  

When you are doing the laundry exchange, we talked about 

that common sill where the laundry is passed to you.  Have you 

ever seen that surface be cleaned between dormitories using it? 

A. Never. 

Q. All right.  Sorry.  We'll go back to hand sanitizer -- or 

soap. 

Do you happen to have a bar of that green soap that you 

get with you today, sir?  

A. You bet I do. 

Q. Would you hold that up to show it to the Judge? 

A. Sure will (indicating). 

Q. Would you say about how large that bar of soap is? 

A. I measured it at about an inch and something -- about an 
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were bringing an individual out to go to the hospital.  

But as they came through, the individual nor the officer 

had on masks coming through.  And the officer had mentioned to 

those in the area "Make sure you have your mask on" as they 

came through.  That's kind of ironic and -- 

Q. I think -- please continue.  I'm sorry.  

A. On another occasion there was an individual sitting in the 

back dayroom and the officer came in that evening and viewed 

the individual who was not supposed be in the dayroom.  

So he came through the dormitory, pulled his mask down and 

started shouting at the offender in the dayroom to get out and 

he went back and turned the TV off, turned around and came back 

out and never put his mask back up. 

Q. And which officer was that? 

A. That was Lieutenant Brown. 

Q. Have you observed that there are particular shifts at the 

Pack Unit where you observed officers not wearing their masks 

more frequently? 

A. Mostly it's the evening shift, but it's happened here 

lately.  Just last week we had a few officers that were not 

very close to the bars, but they did get close enough to 

talking to an inmate and they had their masks down. 

Q. Based on your familiarity with operations at the Pack 

Unit, why do you think it's a bigger problem on the evening 

shift? 
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A. I have.  Sometimes they don't.  Early on there was -- I 

didn't see much rotation because there just wasn't that many 

officers.  

There was one night when they had taken the officer who 

runs the keys in Delta dorm and they were staged so that they 

could run the keys in Charlie and Delta dorm and then the one 

in Bravo and Alpha, I assume, did the same thing.  But it was 

just because there wasn't anybody there.  

The sergeant came up and was speaking and he said, "We're 

just slightly undermanned tonight.  We have five people in the 

building." 

Q. Now, do you know what contact tracing is, sir? 

A. Yes, I do. 

Q. What's your understanding of what contact tracing is? 

A. Well, if somebody becomes positive, especially if they 

come from the outside or even if they develop symptoms and all 

that are pretty bad and they're exposing those that haven't 

been exposed to it yet, that you should try to find out who 

they have been in contact with for at least the last 72 hours 

so that you can do kind of a line tracing and see who they had 

been in contact with, et cetera, et cetera. 

Q. Now, after you tested before for COVID-19, did anyone from 

the prison come to talk with you about contact tracing? 

A. No. 

Q. Sir, do you believe that TDCJ is doing enough to protect 
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THE COURT:  Yes.

MR. COWLES:  I believe the statement was he was talking 

to other inmates.  He's not talking to the TDCJ staff, so there 

was no notification to the TDCJ staff. 

THE COURT:  Did the TDCJ staff hear what Mr. Clerkly 

was saying?  

THE WITNESS:  I'm sorry?  

THE COURT:  Did the TDCJ staff hear the kinds of things 

Mr. Clerkly was saying?  

THE WITNESS:  Well, they were in the hallway.  I don't 

know if -- they were probably about 7 to 8 feet from us.  I 

don't know if they were listening or not. 

MR. COWLES:  I'm going to object that that would be 

speculative to assert that they were hearing when they were 

away and not participating in this conversation. 

THE COURT:  Well, there's also an exception in 803(3) 

as far as any existing mental, emotional or physical condition.  

So I'm going to admit it under 803(3). 

BY MR. MEDLOCK: 

Q. Could you go back to telling the story, please, sir? 

A. Okay.  Well, anyway, there was no attempt made to contact 

anybody in any of the dormitories that they may have come in 

contact with Mr. Clerkly, none that I heard throughout the 

building.  

And the second situation on the contact tracing, on or 
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perhaps, we take our break here and then start -- 

THE COURT:  We'll break until 1:00 o'clock.  Thank 

you.

(Court recessed at 12:19 p.m.)

 

                    C E R T I F I C A T E

                                     

      I certify that the foregoing is a correct transcript

from the record of proceedings in the above-entitled matter, to 

the best of my ability.

 This record was taken through video or telephone 

conference which may have affected the quality of the record.

By: /s/Gayle L.  Dye                                  

       Gayle L. Dye, CSR, RDR, CRR      Date                     
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REPORTER'S CERTIFICATE

   I, Lanie M. Smith, CSR, RMR, CRR, Official 
Court Reporter, United States District Court, Southern District 
of Texas, do hereby certify that the foregoing is a true and 
correct transcript, to the best of my ability and 
understanding, from the record of the proceedings in the 
above-entitled and numbered matter.

   /s/ Lanie M. Smith_______  
Official Court Reporter
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THE STATE OF TEXAS§ 

COUNTY OF WALKER § 

AFFIDAVIT 

BEFORE ME, the undersigned authority, on this day personally appeared Frances Gattis, 
who, being by me duly sworn, deposed as follows: 

My name is Frances Gattis, and I am a Deputy Division Director of the Administrative 
Review and Risk Management Division of the Texas Department of Criminal Justice 
(TDCJ), a governmental agency. My duties include overseeing the management of the 
Offender Grievance department. I am executing this affidavit as part of my assigned duties 
and responsibilities. I am over 21 years of age, of sound mind, capable of making this 
affidavit, and personally acquainted with the facts herein stated. 

The Texas Department of Criminal Justice stores information about offender grievances in 
its mainframe database. The entries of such records are made and stored as a regularly 
conducted activity and regular practice of the TDCJ, and were made at or near the time of 
the occmTence of the matters set forth by, or from information transmitted by, a person 
with knowledge of those matters. 

I have searched, or have caused a search to be conducted, for grievances filed by offender 
Laddy Valentine, TDCJ #01782033. 

Laddy Valentine has filed one (1) grievance during the past three years (note: records 
retention for grievances is only three years), and it was filed on April I, 2020. Attached is 
a true and correct copy of said grievance and related investigative documents. 

I declare under penalty of perjury that the foregoing is true and correct. 

"Further Affiant sayeth not." 

Frances Gattis 
Deputy Division Director 
Administrative Review and Risk Management 
Texas Department of Criminal Justice 

SWORN TO AND SUBSCRIBED BEFORE ME, the undersigned notary public, on the 
1st day of May 2020. 

Kelly E. Marmon 
Notary's Printed Name 

My Commission Expires: 
May 3, 2021 

JDR2
Two Line Filled (Case and Exhibit)
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'/ .t:-tP/~tf>&Bvcj'') '. ; I.\' · .. • '•. 

l ~&,e,/ Et/lf#C~ j. . . . X . -

Texas Department of Criminal Justice 

-STEP 1· 
OFFENDER 

GRIEVANCE FORM 

Unit: · Housing Assignment: 

Unit where incident occurred: -.L...:...<=-,-""", !..I,. ....... f.'-1. _..,,"--'-""'-'C....-"""-=.!.!t.==....t..;:;,;::.,__.__ 

E~ten~ion D~te: ----,---

Date R~td to Offelider: . APR 2 :Z 202lf 
&d, IJ1Jve1..s~ra. -rl. 11Jts 

- ~ .. . . - -

You must try to resolve your problem with a 11taff member before you submit a form1d complaint..-The only· exccption)s~vli.en 
appe~ling the results of a di(ciplina~y' h · ring. · ·•. · · · · ·· · 
Who did you talkfo (name, tit(e)? · ··S ·'lJ When?< ell· '/fb.RJO 
V.7hatwas.~~n~ .. . . ..S.·· 011se d...5 6 

Whatacti~ri%ras'taken? -~--+--'--------------------------------

_-.......... -

... 

·•, 

I-127: ]!'ront (Revised 11-2010) YOUR SIGNATURE IS REQUIRED ON BACK OF THIS FORM (OVER) 

AppendixF 
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••. r 

-----------------,.-------...;._ ___ ..;.__-"--- ______ ......, ____ ;__ ______ _ 
------------------------------~------~-------

• 

Action Requested.to re_;~lve your Complaint . ~ 
-.--,------r--'-----.( ---,.-----"ii'-=+L>:'..I..L..!.q.L!::~~...Js..==-~-'--¥,,a===4---1-,,l!=!JL/:(..4'-,~~4-l'...f.-4~.I.::,~ 

Grievance R~8ilfebrieva e has been received arid investigated. The Wallace Pack Unit is following an 
• necess~ry precijuti~□s to help minimize the exposure to COVID~19. Staff is foUQwing· all 
guidelines The Wallace Pack Unit has-designated protocols to k~ep staff and ·offenders 
safe during this time. The Wallace Pack Unit is promoting social distancing on the
recreation yards, dayrooms, hallways, and showers when possible. All st~ff anct'.·~ncoming 
offenders have their temperatures taken prior to entering the facility. Ha.nd sanitfa.er is only 

. necessary if soap i_s not available and the Wallace Pack Unit tias an ample supply ,of soap. · 
ihe Wallace P~ck Unit also began issuing cloth mask.to offeQders on 4/14/2Q a11d as. of 
4/15/20 all offenders on the Wallace Pack Unit received a cloth mask. No furtheraction 
warranted at-this time. ..... .. 

· Sign~tureAuthority: _ . ~~ . , ,,· -~ . ;: 
1 

•• ~ate: __ y/~ 
If you are dissatisfied with the Step 1 response, you may submit a Step 2 (H2B) to the Unit CMevance In,:erngator within f5 days from th<i d!lte of the Step l response.' 
State the reason for appeal on the Step 2 Form. 

Retm·nei because: *Resubmit this form when the corre.ctions are ma<le. 

D 1. Grievable time period has expired. 

0 2, Submission in excess of l every 7 days, * 
0 3. Originals not submitted,.* 

D 4. Inappropriate/Excessive attachments. * 

0 $. No documented attempt at infonnal resolution. * 

D 6, No ·requested reliefis srated. * 

0 7. Malicious use of vulgar, indecent, or physically threatening language. * 

D 8. The issue presented.is not grievable. 

0 9. Redundant, Refer lo grievance# ___________ _ 

D IO; Illegible/Incomprehensible. * 
D 11. Inappropriate. * 

UGI Printed-Name/Signature: ---~------------'--

Application of the screening criteria for this grievance is not expected to adversely 
Affect the offender's heal!?•· 

Medical Signature Authority:. _________________ _ 

.1-127 Back (Revised 11-2010) 

OFFICE USE ONLY 
Initial Submission UGI Initials:. ___ _ 

Grievnnce #: --------·-----
Screening Criteria Used: ________ _ 

Date Recd from Offender: ________ _ 

Date Returned to Offender: _______ _ 

l!lll..Snbmission UGI Initials:. __ _ 
Grievance#: ____________ _ 

Screening Criteria Used: ________ _ 

Date Recd from Offender:------'----

Date Returned to Offender: _______ _ 

an1.suhmisslon UGf Initials: __ _ 
Gdevance #: ___________ _ 

Screening Criteria Used:------"----

Date Recd from Offend~r: _____ _ 

Date Returned to Offonder: _______ _ 
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DECLARATION OF JESSICA RILEY 

"I am over 21 years of age, of sound mind, capable of making this declaration, and 

personally acquainted with the facts herein stated. 

I am a Manager II in the Administrative Review and Risk Management Division of the 

Texas Department of Criminal justice (TDCJ), a part of the TDCJ located in Huntsville, 

Texas. Attached are true and co11'ect copies of three pending grievances filed by Laddy 

Valentine, TDCJ #1782033, since April 27, 2020, which are kept by the TDCJ in the 

regular course of its business activity. The entries of such records were made as a regularly 

conducted activity and a regular practice of the TDCJ, and were made at or near the time 

of the occurrence of the matters set fotih by, or from information transmitted by, a person 

with knowledge of those matters. 

My name is JESSICA RILEY and I am an employee of the TDCJ, a governmental agency. 

I am executing this declaration as paii of my assigned duties and responsibilities. I declare 

under penalty of pe1jury that the foregoing is true and correct." 

Executed in WALKER County, State of Texas, on the 26th day of MAY, 2020. 

Jessica Riley 
Manager II 
Administrative Review and Risk Management 
Texas Department of Criminal Justice 
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Texas Department of Criminal Justice 

STEPl 
OFFENDER 

GRIEVANCE FORM 

OFFICE USE ONLY 

Grirn1nce/l:d a:J C // Sl~..L 
Date Receh•ed: f". ~1 ii ) 102n 

Date Due: (o - IL/ ~d-,0 

Grievance Code: _$0~~3~----
Im·estigator ID#: / d l/3..J' Offender~m~: Mr C 1/4.l~n/lJ)C:, TDCJ# /'12:2o3J 

Unit: t1/L Housing Assignment: b IL/ -b Ertension Date: ___ _ 

Unitwhe;e incident occurred: fAc {)o(r d4tY/ (,.J>;,(laa l&t. fd., DateRetd to Offender:-----

f.)4v.A>Otl'r, 7X 7;,J.(] . .. ' .· . ~--------~ 

What action was taken? 

S · ·· c in t · · · ' · - · priate 

,; ,:.'r 

I-127 Front (Revised 11-2010) YOUR SIGNATURE IS REQUillED ON BACK OF TIDS FORM (OVER) 
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Action Requested to resolve your Complaint. 

Offender Signature: 
l Date: j 

Grievance Response: 

Signature Authority: ---------------------------------- Date: ______ _ 
lfyou are disutisficd "?.itb the Step 1 response, )'OU ma)' submit a Step 2 (I-128) to the Unit Grie\·ance Io-.·e.stigator within IS days from tbe date of the Step l response. 
State the reason for appeal on the Step 2 Form. 

Returned because: *Resubmit this form when the correctic;:ins arc made. 

0 I, Grievable-rime _period has expired. 

D 2. Submission in e;i.:1:ess uf 1 every 7 di!ys. * 

0 3. Originals ool subm.iu.cd. * 

D 4. Inappropriate/Excessive attachments. • 

0 5. ~a documented. attempt at informal resolution. • 

0 6. No requested relief is stated. * 

D 7. Malicious use ofv11lgar, indecent, or physically threatening language. * 

0 8. Toe i.5sue presented is not grievable. 

0 9. Redundant, Refer to grievance# _____________ _ 

0 10. illegible-JlncomprCbensible. * 

0 ll. Inappropriate. * 

CGI Printed l'iame/Slgnature: 

Application of the screening criteria for this grieyance is not expected to adversely 
Affect the offender's health. 

Medical Signature Authority: _________________ _ 

1-127 Back (Revised 11-2010) 

OFFICE USE ONLY 
Initial Submission 

Screening Criteria Used: __________ _ 

Date Recd from Offender: 

Date Rerurned to Offender: ________ _ 

z.u...Submis-.ion 
Grieve.nee f.: _____________ _ 

Screening Criteria Used: _________ _ 

Date Recd from Offender: _________ _ 

Date Returned to Offender: ________ _ 

1!3..Submissiog FGI Initials: ___ _ 
Grievance#: _____________ _ 

Screec.ing Criteria Used: _________ _ 

Date Recd from om:oder: _________ _ 

Date Returned lo Offender: _________ _ 

AppendixF 
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/},1tt<.1eJ.! cy 0F.1er'/11./c e., 
Texas Department of Criminal Justice 

STEPl 
OFFENDER 

GRIEVANCE FORM 

OFFICE USE O:'ILY 

Grirl'ance #: ,2-;.;,;) 0 t / 9(elfl 
Date Recel\ed: 1~A.Y i l ~t:'-n 
Date Due: 0. {) lf !J? .. 
Gric\ance Code: ........ l.;,o:....::D:cf.,_ ____ _ 

lm·cstiga.tor ID#: V. l{3 3 
Extension Date-: ____ _ 

Date Reid to Offender: _____ _ 

You Jno~t 1rr to rr~uhe your prohh.•m wilh ;t s-iafT mcmh~r btfo••~ )OU submit a formal complaint. The onl) exception is\\ hen 
!iJ)pt!:1H11g the n•strlt!-o· of ;1 di~dplinarY heari,n~. . L · I I .- _ - . { 
\\'llc• di,1 )nu 1nlk t(, l n,1r:1c. 1i1k1'' ~-1:fJu. 5/«.qe e .... J/J~tf \ j. (.() . . ~ ,. -~ ~~ \\;en' oJ....&..&;;.2J/_J /r.htZ:o 
11 hat ._, ,., th<" ,,.._spn11,e: _jJ.e.......Ac t:/)(;n 1-c. ........J:.tv Ii~~,:., I /¼k,Jgjje_,i .JYO.l.... t<LTu.l,1>0 __ . 
What action \\'as taktn,·~ ____ j.h "AcM4' /4& ____________ -~---__ _ _ __ _ 

· · ' · h •r if gp1ir ', t 

1-127 Front (Rc,iscd 11-2010) YOUR S1G1'ATURE IS REQLIRED o:-; BACK OF THIS FOR~! 

.-\ppcndi, F 
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Offender Sig:nalUrc: 

Signature AuthoritJ: ~- Date: 
JI ~ ou ~n· dl~\:.atisti.ed "i1h llu: Step I rc~pon<,c, you ma~ ~uhmit :.a M<'p 2 {1-1 28) to thl' l nil Grit'\ance In, e~liµ;itor "ithin 15 da:,., from lhl' date of the Step I H'spon!>l'. 
'itlllc !ht· rc:hun fur .ippc:il nn thl' Step 1 form. 

R1.1turncd b1.•c:rns1.•: "'Re.!iubmit this form when the mrrections are made. 

0 l (Trieq1hlc time pericid hits C"Xp11cd.. 

□ 2 \t1bmiv>i()!l :n r.':\l'1.',S .;\I 1 t;\ c,:,, ~ d,1:, 5 

IJ J I laigin,tb not .;ubrni:tcd_ 

0-1 
Os 
Or, 
□-

□ &, 
09 

lnuppi l,pri:11r 'E '\Ll.''-SJ\ '-' ,1uad1mcnh 

;-..ti dot'1Hll('1!1cd a\h.:mpl at informal n;soluL1on 

,,, r.:'quc~Il..'d rdid' 1s ..:ta!cd, "' 

\ 1ali-:i, 1u~ u--~· f1f \ u !gar. indc·ccnt, lir ph~ ~1call~ th reaL<.'ni n_g hrngu:i g.e. 

rl1c is~uc-pn:scnti..'d is nu1 grii.:q1b!e 

Rcdumfaru, R~fcr h1 gri,;\ tmci.:-,:;-_ 

0 Ir1 likg1t-ik lnc,1mpn:hcn"ihk 

0 l l \nappn,pri>lll.' "' 

UGI Printed '.'\ame/Sign3ture: 

Applkation of the SCl'l'ening criteria for this gric\ ance is not experted to ad, rrsely 
.~rrcct the offender's health. 

, lcdicnl Si~rnttu"rc .-\u thorit_:i : ___________________ _ 

l-f27 Back 1Re,1:-~d 1 l-~010! 

OFFfCE LSE O'.'lLY 
I 1/1 !;1nmls 

D::i.t..:· Recd tr,1m t)lf,cmkr: 

l'(il Inilials: ___ _ 

Date R\'td !rnm Ollendc·r: 

Appendix F 
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STEPl 
OFFENDER 

GRIEVANCE FORM 
&-t f({l1NC(;: 

OFFICE USE ONLY 

Grievance#: ;Jo;?. C (J lj tjL{f, 
Date Received: MAY 2 l 2020 
Date Due: LJ - .) () .--d,c O 

Grievance Code: ~ I...Q 

Investigatol'ID#: ~· ~3 s'. 
Extension Date:--~--

Date Retd to Offender: ____ _ 

I-127 Front (Revised 11-2010) YOUR SIGNATURE IS REQUIRED ON BACK OF THIS FORM (OVER) 

AppendixF 
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Action Requested to resolve your Complaint. 

Grievance Response: 

Date:----~~ 
If you are dissatisfied with the Step 1 response, you may submit a Step 2 (l-128) to the Unit Grie'1ance Investigator within 15 days from the date of the Step 1 response. 
State the reason for appeal on the Step 2 Form. 

Returned because: ""Resubmit this form when the corrections are made. 

D 1. Grievable time period has expir~d. 

D 2. Submission in exf:~S of 1 every 7 days. * 

D 3. Originals not submitted. * 

D 4. Inappropriate/Excessive attachments. * 

D 5. No documented attempt at informal resolution. * 
D 6. No requested relief is stated. * 
D 7. Malicious use of vulgar, indecent, or physically threatening language. * 

D 8. The issue presented is not grievable. 

0 9. Redundant, Refer to grievance#----~-----~-

□ 10. illegible/Incomprehensible. * 

D 11. Inappropriate. * 

UGI Printed Name/Signature: ----~-----------

Application of the screening criteria for this grievance is not expected to adversely 
Affect the offender's health. 

Medical Signature Authority=-------~---~~-----

1-127 Back (Revised 11-2010) 

OFFICE USE ONLY 
Initial Submission UGI Initials; ___ _ 

Grievance#:~------~-----

Screening Criteria Used: -· ----------

Date Recd from Offender: --------~ 

Date Returned to Offender: __ . =•--· .~-----
UGI Initials: ___ _ 2_1llLSubmission 

Grievance#:~~--~------

Screening Criteria Used: . 

Date Recd from Offender: ~-------

Date Returned to Offender: ________ _ 

UGI Initials; ___ _ 1olSubmission 

Grievance#:------~-------
Screening Criteria Used: _________ _ 

Date Recd from Offender:~------~-

Pate Returned to Offender: 

AppendixF 
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DECLARATION OF JESSICA RILEY 

"I am over 21 years of age, of sound mind, capable of making this declaration, and 

personally acquainted with the facts herein stated. 

I am a Manager II in the Administrative Review and Risk Management Division, a part of 

the Texas Depatiment of Criminal Justice (TDCJ) located in Huntsville, Texas. Attached 

are true and correct copies of Completed Step 2 Grievance #2020098479 for offender 

Laddy Valentine #1782033. 

The attached records are kept by the TDCJ in the regular course of its business activity. 

The entries of such records were made as a regularly conducted activity and a regular 

practice of the TDCJ, and were made at or near the time of the occun-ence of the matters 

set forth by, or from information transmitted by, a person with knowledge of those matters. 

My name is Jessica Riley and I am an employee of the TDCJ, a governmental agency. I 

am executing this declaration as pati of my assigned duties and responsibilities. I declare 

under penalty of perjury that the foregoing is true and con-ect." 

Executed in WALKER County, State of Texas, on the 5th day of June, 2020 . . 

Manager II 
Administrative Review and Risk 
Management Division 
Texas Department of Criminal Justice 
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Department of Crimin.al Justice 

STEP 2 OFFENDER 
GRIEVANCE FORM 

lll~•nder N~~•ei ~ /yl W:tta ~{t'Je . 'IDCI # ,tg({J.0 3-3 
llmt: /e,4!; _ ~ Hom,mg Ass1:gnmenl: .......::-...-.:../..1at/_ ..... .i::;a_ .. ___ _ 

OFFICE USE ONLY 

Grievance 004141 
r. H . IJ I '•1'1'1'' UGI Recd Date:_ i!I i --~-1 i I l: 

HQ R d D 
MAY O 5 2020 ec ale: ______ _ 

Date Due: __ _.,,{.pil'--_-_, ...,.o ______ _ 
Grievance Code: --,-9.,,,_··_:_;; J==-;'-· ~--

l{~ -Investigator ID#: 

fou must atrach ihe completed Step f Grievance that has J,een signed by the Warden for your Step 2 appeal to he 
uccepred. You nwy not uppeal ta Step 2 with a Step I that has been returned unprocessed. 

Appendix G 
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·;;:"'·"---·-l':~, •• ciJ,} e'Jt,<J~'c} _ 
111L,1/2 . --

,.,, . R , ,ncvmu:c esponse: 

Your Step 2 grievance has been investigated by this office. You were appropriately advised at Step 1 
level. Please refer to that response. Be advised; TDCJ is following all Center for Disease Control and 
State of Texas guidelines to help minimize exposure to the COVID-19 virus. No further action is 

warranted. 

t PHILLIPS 

-- j 

R~lurncd beta.use: his form when corrections are made. 
I 

fZI ii. Grievable time period has expired. 

l?il 12. Illegible/I ncomprehensihle. * 

rz1 ;3, Originals not submitted. * 

t8J [,t Inappropriate/Excessive attachments.* 
I 

l?il 15. Malicious use of vulgar, indecent, or physically threatening language. 

fZI 16. Inappropriate.* 

,! 

CGO Staff Signature: _________________ _ 

1-l~8 Back (Revised 11-2010) 

OFFICE USE ONLY 
Initial Submission CGO loiti11ls: 
D;rtc ll(H 

Date CGO Recd: ... __ _ 

(check onc) _Scn.-c11<XI _Improperly Suhmittcd 

CornmcntJ;: 

Date Retum .. 1.i to om.:ndcr: 

lllilSubm~ron CGO Initials: ___ _ 

Date UGI Ri.->td: _________ _ 

I )ate CGO Rt.'Cd: 

(ct1ed.; 011.:) __ Scro:.;i:ictl: .-_ .. _Improperly Suhmill<:<l 

Comments: --· , ... 

Dute Rclunled lo Offcnd\!r: ________ _ 

~ Sulm.iission 

Dale UGI Recd: 

[}Jte CUO Rtt<l: 

CGO Initial~: ___ _ 

(checkonc)_Scrccnod ___ Improperly Submitted 

Comments: ___________ _ 

Date Return()(! to Offender: ----"--

Appendix G 
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Unit: 

(J;-71~~£/'Jcj) , 
&/!!./£f/A,NC~ 

Texas Department of Criminal .Justice 

STEPl 

--+ ....... -~..._,__.__ __ 

OFFENDER 
GRIEVANCE FORIVI 

Unit where incident occurred: _.s...:;.~.i.::···:::..:· ..l.:l,-W'..-L.J.+..--::.:t.~"--~~~~~:::::.l.J= 

&cl !JfJth~ o ra 7K 17ttJ 

OFFICE USE ONLY 

Lf 

v~-"¥'-4"'+-J-Ul!lL6.~ftF/-When? ~ 
e~ 

1~127 Front (Revised 11-2010) VOllR SIGNATURE IS REQllIRED ON BACK OF THIS FORM (OVER) 

Armendix F 
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• 

;Jz;;;~:; tomolve r•: Compla;nt. ~ M~ ~~f 6:iMffttpiJ1:i1&;2{:£~ 
Offender Signature: .,f.-.,..,,~~ --"-- ~-------- !lat 7f/iic;_ t_:2 ___ _ 

Grievance R'V8lne~rievariee,has been received and investigated. The Wallace Pack Uni~ is fo~lowing all 
necessary precautions to help minimize the exposure to COVID-19. Staff is following all 
guidelines The Wallace Pack Unit has designated protocols to keep staff and offenders 
safe during this time. The Wallace Pack Unit is promoting social distancing on the 
recreation yards, dayrooms, hallways, and showers when possible. All s~ff and incoming 
offenders have their temperatures taken prior to entering the facility. Hand sanitizer is only 
necessary if soap is not available and the Wallace Pack Unit has an ample supply _of soap. 
The Wallace Pack Unit also began issuing cloth mask to offer;iders on 4/14/20 and as of 
4/15/20 all offenders on the Wallace Pack Unit received a cloth mask. No further action 
warranted at this time. 

Signature Authority: ~~ --~----~--'-- Date:_y/~ 
If) ou are dissatisfied ,vith the Stt p I response.) ou mar submit a Step 2 (l-128) to the Uni! Grlevanc~ Im l'sf.garor 1,it!;in 15 da~ s fn,m ti;.:-rl::te: of the Step I rcspunse. 
Stare the reason fur oppeal on the S:ep 2 Form. 

Returned because: *Resubmit this form when the corn·ctions are made. 

0 J, Orie\ able time perind ha, e:qiir.::d_ 

D 2 Suba1iss1on in e.xcess of I every 7 days, * 

0 3 Originals not submitted. * 

4. lnappropriate/Excessil'e attachments_ * 

D 5 No documented attempt at infor:nal resolu\ion. * 

D 6 7'<o requesred relief is ,rated, * 
D 7. Malicious use of,ulgar, indecent. or physically threatening language. " 

0 8 The i,sue presented is not grievable. 

9. R.:dundani. Rt'fer LO grievam:c: #-------~~--~~----

□ 10 lilegibk lncomprehensible, * 

I I. Inappropriate_ * 

L!Gl Printed Name/Signature: 

Application of the screening criteria for this grievance is not expected to ad,-erscly 
Affect the offender's health. 

i\1edical Signature Authority: ______ ~---------

OFFICE USE ONLY 
t:GI lnillals: ___ _ 

Date Returned to OffenJer: ------~ 

l"'-Submi~sion 

Grie1 ante M: 

Dr.le Re'.urned to Offc-nd~r: 

l!JLSuhmi~,.ion 

LIGI Initials: __ _ 

UGf Initials: __ _ 

iJaLe Recci from Otf('nda ____ _ 

Appendix: 
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DECLARATION OF JESSICA RILEY 

"I am over 21 years of age, of sound mind, capable of making this declaration, and 

personally acquainted with the facts herein stated. 

I am a Manager II in the Administrative Review and Risk Management Division, a part of 

the Texas Department of Criminal Justice (TDCJ) located in Huntsville, Texas. Attached 

is a true and correct copy of the Step 2 grievance #2020119641 filed by Laddy Valentine 

and received on June 10, 2020. The attached record is kept by the TDCJ in the regular 

course of its business activity. The ent1y of such record was made as a regularly conducted 

activity and a regular practice of the TDCJ, and was made at or near the time of the 

occurrence of the matters set forth by, or from information transmitted by, a person with 

knowledge of those matters. 

My name is Jessica Riley and I am an employee of the TDCJ, a governmental agency. I 

am executing this declaration as part of my assigned duties and responsibilities. I declare 

under penalty of pe1jury that the foregoing is true and correct." 

Executed in WALKER County, State of Texas, on the 23rd day of June, 2020. 

Manager II 
Administrative Review and Risk 
Management Division 
Texas Department of Criminal Justice 
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• • 

, .. ' ·t~ ·1exas Department of Cri1ninal Justice 
I• V, ~ 

,,~_).f STEP 2 OFFE~DER 
~- GRIEVAI\CE FOR\-1 

Ollcncl.'r :\um~: LacbJy t. i!al rooe TD( .J 1: !232033 
t·ni!: fJLC llou,in ,cA,~ignnwnt: Q/9 -b 
t' 11it \\her<: indd<'lll ucrn1n~I: &c_c/iJ.:u,_ ____ __ __ _ 

Ol<'FJCE LSF. 0'.'11.V 

(;1i,•1·,n~#,,)b:)o/ l'1 WI 

),;:, ,,, ... ,, ;;,·1!11, .:, , 'U s ,·,,, .. ,.,i, ,,·d s,.. :, j ( ,r,;!1 (f,;,. ~· .'lh:I ,'11,, ,I.,(·~·,.: ,:):J1,··,{ :';;, ;,',(: J.l~~ .. dc,: ,1,,, '. (11,•t· Stce :! cif.".''.·,d ,., !,,• 

(,'{. ,.,·:·•·h • .'. i:>F .~ ... ~··· UPI or;;, .. ·.' .'n :;, •• , ... ~I' .,1_,': fl Sl,'.!.' f i 1ICI! :·,_.,,,. l:,•~·u ,'";'/j•f.'l,:d ,•111,1::·1>, ... ·,~ ..... , 

- -- - - - ----------~ 

·--- ---------

(OVER -1 



DEFS' 6TH SUPPL DISCLOSURE - 11514

Case 4:20-cv-01115   Document 271-3   Filed on 07/30/20 in TXSD   Page 19 of 25

- -/-(7)~0---· -
1)11t~; Q - 2 ~ f5. ------

( frie\·ar.ct- RcspOU!iit·: 

A review of the Step l medical grievance has been completed regarding your report you are being denied access to testing for 
COVI0-19. 

According to the documentation, the appellate review of the medical grievance supports the response provided at the Step 1 level. 
You were tested at the same time as all the offenders on the unit. There is no documentation to indicate you have been denied 
proper medical care. 

Review of the documentation indicates you did not attempt informal resolution of your medical concerns with supervisory staff. 
The unit facility has a complaint process in place. Should you feel your medical .toncerns require further evaluation you may 
submit a Sick Call Request to the medical department. 

Si~natun.· ,\uthc:rity; 

0 I. Grit't:ihk lime !)eriod Ila., •.'\pirrd. 

0 L UJe3;!ih;e,/luL·cm1>rchrn~ihk.~' 

0 ,\. Orii:!rHtl!( fltH suhn1itr..:d. -s, 

L7 -!. ,!,ipprof)riate:f.\'<'<'S~iv~ f!tlarh,h\.•nts. ~, 

.._·(;,) St~tff Si~oatun:: ______ _ _______ __ __ _ 

Dat e; 

f11irh1I Suhnti"o;h>n CGO Initials: __ _ 

l)1 1i:l l 1fl{',.~J .; _ ___ _ 

.; >.:i.!~ c ·t ;f > ~•.\:d: 

o~ull:' Rl."· .• ~fl\~•l1 ·.,, O:t~·mlc1: 

:!,01Submic;.dun 

llatd (;(RC\ld: ___ _ 

ll.111.:: lCiO R.,_"\:J .. ___ _ 

1;:1'11.,:k ,..ih,,·t _S..:,e..::u~d 

C'CO Initial>: ___ _ 

( u1~rntl!nts: _____ _ 

Appemfo c; 
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. exas Department of Criminal Justice 

OFFENDER 
STEP 1 GRIEVANCE FOR.'\1 

Offender ~an,e: --'/44--=-=-"''-1-=t-'-. - ~:.:::~:.a..:::0;...;..:..n'""./J,_,t __ TOCJ # /1,8 fo3 3 
Unit: _ __.A'-""'t'--_=-==r-___ I lou sing Ass-ii;nment: _,_Q"--'f..,1/_-_,b'--- ---
Unil w here incident occurred: -~/J~~C~&=1!i<~l~<~T _________ _ 

OFFICE USE O~LY 

Gri<van<e #: ,Lu;) C / { Cj'(pl/,{ 
Oote Re<:th•~d: 

Date Due: 

Grievanc:~ Code: 

lovc,lii:•tor II>#: }), l/3 3 
F.xuinslon Date~ _ ___ _ 

Date Rttd to Offender: JUN O ? 7020 

You must try to rcsolYr your problem with a staff member before you ~uhmit a formal compla!nt. The only exceptioo Is when 

appealing the results of a diidplinaryj1eari,1].1:, ~ /_ ~ / ,,,l, IT I /1'1.,.,, 
Who did you talk \0 (name, ti,k)'! l[IR /J!,J .5 'tl"el". ~It I ·to _ When'/ ~~lzv 
Wha\ was their response~ &l~~r ~M,I_ _ ~'¼I R&/1.v,a-1 !,)oT &T.Y:CJL.ed. 
\Vhat acuon was taken? ~/4,.,.,_t.....~,__k""'"M:t_..,_ _ _pij._"'~""~'--- -- --- - -------- ----------

late who, what, "'hen~ ·wh€-re and th~ 
. I 

1-127 !'roll! (Revised 11-2010) YOUR SIGNATURF. IS RU)UIR.lm ON BACK Ot'TIIIS FORM 

Appeudil. F 
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Action R01q11estcd to rrsol,·c ~·our Complaint. 

Offender Signarurc: 

Grievance ll t'>ponse : 

Patient was tested for covid-19 along with all offender population by TDCJ from 5il2/20-5!15120. Submit a 
~id: call if you have further medical issues. No further action warranted. 

' 

Sii.:nalurcAulhnrily: t;:Siot«; _________________ Oate: Ii11fw. _ 
If JOU ,1m.• di,sv.1i,tird ,, ith 11,c Stlt'I) t tt'SJ)Uh'S\'. _\u\l ma) 'h\l:>nlU ~ Stt() :! H-t28) co tht l 1nil, ;rien1nrc lnnstig:,itnr ~tlhtn I~ dv),, (,um Uu.• d::ih! nf the Strp I rc-spnusc. 
S1:ll" 11,e n.•u:wo for appe-al "'0 1ht Sttp 2 Form. 

Nl~csuhmi11his rurm whco the .:orredinns .arr mat.It. 

D I~ tirie-v~hk· 1im1.· pc-ri,hi has 1.·:,...rircd. 

D 2 Submi-.:,iuu i11 .;-.:~..:s~ of I c::vi:ry 7 <.lays, ,. 

D ~ Od~iu.:11"> nv1 -;ub1,1iu~<1. ,. 

D .i lrn1ppmpr).u~:t• .. -....:l!ssivl· .:ana.:hmelH~ .. 

D .5 \Ip d<l<;u11h!11le1l atl\:fll[)t ~l illfonnal n:soh,tl(lll. 

D G :-Jo rc-q\1..,~:-11.:tl rdid is ~l~lh.:d ~ 

D 7 \fahcio1,i u~e ofvt.1lg.:1r. indecent. flf ph)·i-;it·ally thr~,H .... nin~ language. ,. 

D -3 ·1 h ... • i,.~t•"· pr ... ·s~·nt"·d i!' 1101 g\'icv~tl:-1~. 

D ~~ R~tun<l;mt. R~for 1(1 yci...-\o:mc.,; to ______________ _ 

0 I 0. llh,;g1bl1,::.:loc.:omprcb1;:1,o;ible " 

0 11. lo;,r>1>n,1ufa.1e. • 

t•(~J Printed l\"amciSi~natur~: 

.\µpU,:ation of lht- scrt'enlng ('tiferia for this grit:Yanrc-is nnt t'xp~,·ted t-0 :lt.h·t-rseJy 
AffHI rhc off~ndrr's health. 

\tcdkal Sigu~rnrc Authoriry: ___________________ _ 

1-127 Uack(Kevised I 1-2<ll0) 

01-'FICE USE ONLY 
Jnitial Suh1n•Hiv11 l 1Gl lt111t:1ls.: __ _ 

lhcc Kc-.:d "·rom Ollbdcr: _________ _ 

t:CI lnili::th: ___ _ 

Sr.!'C('II n~ ('ml'rl:t lhcd: -----------

l"' Su hmi>slon 
(ifi~\:t(l~·1; ::: -------- ----- --
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ACCEPT AS 
ORIGlNAL 

Texa,; Department of Criminal Justice 

STEP2 OFFE~DER 
GRlEVA\CE FOR!\-1 

Ofl,•Mk'r ,,.nw: L4e,JJy t. v<jb? 77,?e TlY .I" /l8lJ.J3 
l ' ri!: f?Jtc llousin;.: .\ssi~nmcn t: t)/9 -b. 
l' nit " "hert incidmt occurrc..>d: _ __.fA~l(;"-"'c},"'-l?alr.1..,_ _____ _ _ _ 

OFFICE t·sr. 0,1.Y 

Gri•••nre .~f:b/O/ /Cj {J4/ 
lGlll"d Da1<: .:JUN f D 2020 
HQ l{,•t·d ll:.k: 1 
Oat<-1lttc: ___ _....,_-=--

I <;,-~ .. , ...... c .. 1.: li.. or 
' :~,e,tr-~••:<ir ltJ,,,: ___ __ _ 

) .;,•, ,,,,\• :·,•,,,, ,- ;';, . ;•u>J•i, ,·, .-.' .,·;.: .: ~,r,,·~ •. :•i: :· .' ";.• f.;.,•• '·,·•.•1: •.;~;•;,·;,( :·;~ ,!•~·;:,,:,I•.•: .tc,I' .11;:, \':,·_,, _· ;..,:• ,, ,:i I, i,,. 
::t. (; •,':.: ; .,,. ,;;;~. ,.. • • ···• .. . : . : , ::•. ·; _.. : .,, . . ,·.'.c►:: ! ·,!,-. ·... : . , •.. ~·. •!'•.•~· .i :·•·· 'r•~ ·. ',, :. 

-- - -- - -----
-- - - - - - - - - - --- · -

--- --- - · - - --- --

·- -· --- - -·· - - --- - -

- - -- - - -·---------

--- -- --
-- - - - --

--- - - - -· - -- - -- -- - -
- ---- -- -- - - -- -- ·- -· ·- --- ----- - --- - - --

- - --- - -- -- --- - - -

- --- --- - - -- - - -----
- -- ----- - -- - - -- ---
- - -- - -- -- -- -- -

- - - --- -- - - --

l-12!' ~ront; ;<,,·,,:~ ! : .. ?~:") , ot:R Sl{;-,;.\TUff IS R~.QrIRrn 0~ llAC'k: OF TIIIS FOR\I --(0\'f II_-, 

Apptodh (; 
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0 I. Gri(-, ~t.lt' time p<'riod ha, •:wired. 

0 ' llle;rih!e. In, ompreh,·usilil,•.'· 

D ... Orig~nal~ no, ~ubmiu~d. ;·. 

D ~-i:i.;ll,)l)(Opric111.:,f.Xtr,~i\i· .ii!ft.a,1HttctU~.·~ 

- -- -~ - - -- - -
u,ur: £..-Cf__·_ c:,( cO ____ _ 

Oare: 

OFHCI:: t:SE O'.\L\ 
foithtl !)uJlmi ...... ion 

r>ati:' \ ii N.~-o ... 

(", .. )._. ... _.;It:, -

!>:"l:1• b.,ur,~,i 11, 11aC.-nl'1: 
,-, 
Ll .. \ la if ;h U'.> i(M) a(\ t.tl;l!'l.7. ifl,h.•l!•mt. ,lr rh: ~k ~n_\' tfwcaU.•tt~J~~; l<Hl;!Uilg\". ~d}6]1Ur,:,-.s:ru,J 

~ltt.(1 \ ,I R.;,-,1 

t)!Ji: t { ;,:, !'.(,"\,~,: 

.~ Syh!Jij<,jo n 
l.)'.cc l t ;1 Re-.·<!: 

o.,cn;o RNd;.·_ ---

COJPJ\1<,:nts: _ 

0-1: R,·tumcC: tt• < )lf<r.,:kr: 

AppcndixG 
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/ft!l('!Mcy G~tJWct 

exas Department of Criminal Justice 

STEP 1 
OFFENDER 

GRIEV~CE FORJ\1 

Offender !\amc: -"~-=:,::c·..,_,_--'C"'-'-. ....:~:ec.Uu~:.:.n..:.;1;,,.,..___ TOCJ # IJ,8to5 3 
Unit: _ _..L.&"'-t.__ ___ Housi11~ Assi,omelll: _l>'-'-1¥.__.-/..._ __ _ 
l.init ,-·htre incident o«urred: _ ..,/J.Jd.l(__,(ja"""',.,c'-'f ___ ______ _ 

OFFICE USE OJ',;LY 

Grirnn,e#: ,J~Jc {(9{pl/:/ 
Ostt Rrccivrd: MAY 1 2 ZO 

Dar. Dur. - ~<-J..!J.::.....:L.J..!2~-

Criennce Codt: --1,g,...:.O~__.l...~.!....ic.!O:::.._ 

lave5ti::11or fl)#: U V3 3 
£Jittmiw. Datt: _ __ _ 

Datt Rrld tu Olf•ndor:: JUii O ! 2020 

You mus1 t~· 10 resoJ\·e your prohltm \\i\b • st•fT memb<r before yo• submit "formal c◄1mpbin1. Th• onJ, e1«p1fo~ is when 
appealing tht resullsof • di,ciplinan h,a'P,! ~ L ,/ :/, /,.,_ 
Wl,o did Y"" talk to (name, 1i1le1? /YlR ,I .$~!:ct:.. ffe'_:t J'-6() _ .- \\'he~ 0 ti/ od!AA JJJ'k, l7> 
Wha1wasthcirresponse? ~~ f/4 M{ ~ / Reso/u1,q,, tJefT&TUfJ 1¢d ~ 
What act,on wa~ tak,.m? Ai, 'd-, 

I, 127 Front (R.:,·iscd 11-!0!01 \"OUR SIG:\ATURE IS REQUIRED ON DACK OF THIS FORM 

Append.ix F 
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71h'("4"'1'----- -- - --- -- -- --

llatr ; /IJ (/~ m_ 

Patient was t~st.ed for co,id-19 along with all offender population by TDCJ from 5/12,'20-Sfl 5120. S'..!hmit a 
sick call if you haw further medical issues. No further action warranted. 

l 

~ig,uturc Authority: J;$~ ___ ___ ___ ___ ___ Oatc: .fiJ1L'J.61._ 
Jr ~011 :.otrr dh-.ll'<hfi«t wi1h tbc ~tep I l'tSP"ll)t, ;-u" Ohl~ suhmit a '-ftp! Cl•l !tc• c" '""' L nil <;ric\3.nc" lo,(:•ti~ltnr •ilt11n t~ d11.fs fr(IJ'l'I 11'h• datt" of (h~ Sl*P I ""ponst. 
Stiau· fl:1t rnwo for ~PP".tl oa lh.e St~-p 2 .. Clnn. 

□ 1 G:ic,.ihte umr: r11,:rtO(I ha~ ...:,pfr,.:d. 

□~ '\ut:m,,,u,rmc\..:-t~i-u:: 1,.•,c:~ -o ... ):-.. ♦ 
D ., Ori~·ina.l!> m\l suh:n:Ul'd. • 

0.:. l:,ar,pmpriah?·1: ,.,;i;-s5i,i: auachmcnlS. 

0 5 No du(urn-..:ntcd ~.nen1i,1 211 lnforn1:al 11,....,(.1)u1iuo. 

0 6 '-0 ,.:4uest,.·tl n:iic:f i, -.131~d ... 

0 ·. ~1;:ih.·i,•1;~ use ~,1 ,·u1~.1r. i1uk,;cn1. LU' r,h~~i,:all) th1tat~uing ~a:liu,1g.e. 

D t. The ~~),u..:-;,c:-;.:-,:h.--d ,, 11('1l :;:1C'\;\Me 

D 9. Rednl\d.ant. Re.fer to t:rie:'-·tmc~ ::. _____ ____ __ _ 

□ I U illc~•htc ln;:or,,pn'h<.•ttii':>1~ • 

□ 1 '. lrapjlf,1J'!l<llit . .. 

\pptiL'ation of rhe ~creening criteria f4,1r this. grie, ·aoce is. oot tlpeded tD ad, enc-fy 
.-\ffecl 1hr offender's ho•lth . 

. \fedic•I Signaru,e ,\uthorit~·: __ _ __ __ ______ __ ___ _ 

I• I 27 Rack i Re, ised 11-~01 (\I 

01-'FJCE USE O~L Y 

t(~l lni1uJs.: ___ _ 

Sc11.'<'rti-:~ (rft.!ri:1 t:s.c(I: __ _____ _ 

O:u-:-R~•fd ifC'l;n o,r,,.ndcr· 

l1.t~~ l(;t lnJti;:5\c _ __ _ 

------- --
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Case 4:20-cv-01115   Document 271-4   Filed on 07/30/20 in TXSD   Page 1 of 4



Rev.	1	4/9/2020

UNIT	NAME: DATE/TIME:

EMPLOYEE	NAME:

NEXT	TO	LAST	DATE:
HOUSING	
AREA/DUTIES:

MEDICALLY	
RESTRICTED	
HOUSING	
AREA:

SCREENED/T
EMP	TAKEN: PPE	USED:

LAST	DATE:
HOUSING	
AREA/DUTIES:

MEDICALLY	
RESTRICTED	
HOUSING	
AREA:

SCREENED/T
EMP	TAKEN: PPE	USED:

EMPLOYEE	NAME:

AMOUNT	OF	
ADMIN.	LEAVE	
HOURS	
REQUESTED:

LIVE	IN	
BOQ:

	
	

DATE	OF	CONTACT: HOUSING	LOCATION:

SEC	F.	GO	BACK	2	DAYS	FROM	STAFF	SYMPTOMS	-	LIST	THOSE	OFFENDERS	STAFF	WERE	WITHIN	6	FT	OF	FOR	MORE	THAN	15	MIN	AND/OR	HAD	PHYSICAL	CONTACT	WITH

#	MEDICALLY	RESTRICTED

DATE	OF	CONTACT:

DATE	OF	POSITIVE	TEST	RESULTS:
WHO	NOTIFIED	UNIT	OF	POSITIVE	RESULTS:

	

DESCRIBE	CONTACT:

	

DESCRIBE	CONTACT:

DATE	OF	ONSET	OF	SYMPTOMS:
DATE	OF	COVID-19	TEST:

SECTION	B.		BRIEF	SUMMARY:

SECTION	C.		SYMPTOMS/ILLNESS	

RELEASE	TO	WORK	DATE:

COVID-19	STAFF	CONTACT	INVESTIGATION

SECTION	A.		EMPLOYEE	DEMOGRAPHICS

SECTION	D:		LIST	WHERE	THE	STAFF	MEMBER	WAS	BEFORE	BECOMING	SYMPTOMATIC	(	DUTY	POSITION,	OFF,ETC	)

SECTION	E.	STAFF	CONTACT:		GO	BACK	2	DAYS	FROM	SYMPTOMS	-	LIST	ONLY	THOSE	EMPLOYEES	WHO	HAD	PHYSICAL	CONTACT	WITH	THE	SOURCE	OR	WERE	WITHIN	6'	OF	THE	SOURCE	
FOR	15	MINUTES	OR	MORE	-	THOSE	STAFF	MEMBERS	LISTED	HERE	WILL	HAVE	TO	BE	QUARENTINED	DUE	TO	EXPOSURE	-	PPE	MAY	MITIGATE	EXPOSURE

DEMOGRAPHICS:	RACE/SEX/AGE/TITLE/MOS:	
DATE	OF	HIRE/DATE	OF	REHIRE:
CONTACT	NUMBER/CURRENT	LOCATION:

DOCUMENTATION	OF	POSITIVE	(ATTACH):
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SECTION	G.		TIMELINE:		INCLUDE	ANY	RECENT	TRAVEL,	SHOPPING,	CONTACT	WITH	A	INDIVIDUALS	WHO	HAVE	POSSIBLY	BEEN	EXPOSED	TO	COVID-19,	ETC.

COVID-19	EMPLOYEE	SOURCE	CONTACT	TRACING	CONTINUED

ROUTING:		BILLY	HIRSCH;	JOHN	WERNER;	ERIC	GUERRERO;	CHRIS	BLACK-EDWARDS;	PLANS	AND	OPERATIONS;	JESSICA	O'DONNELL
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OFFENDER	NAME: Clerkly,Leonard TDCJ	NO: 2060102
UNIT	OF	
ASSIGNMENT: Pack CURRENT	LOCATION:
DATE	OF	TEST: 4/13/2020	(Autopsy) DATE	OF	POSITIVE	TEST: 4/13/2020(Autopsy)

DATE	SYMPTOMS	
APPEAREDS: 	 CURRENT	CONDITION: Deceased

2	DAYS	PRIOR	TO	
OFFENDERS	
SYMPTOMS	 UNIT:

2	DAYS	PRIOR	TO	
THE	APPEARANCE	
OF	SYMPTOMS UNIT EMPLOYEE	NAME TITLE NATURE	OF	CONTACT	

EMPLOYEE	
WAS	
WEARING	
PPE?

DATE UNIT/LOCATION
4/11/20 Pack
4/11/20 Pack

COVID-19	OFFENDER	SOURCE	CONTACT	TRACING

TIMELINE:		STARTING	2	DAYS	PRIOR	TO	THE	DATE	SYMPTOMS	APPEARED	-	WHAT	HOUSING	AREAS/POPULATIONS	HAS	THE	OFFENDER	BEEN	IN:

HOUSING	AREA: #	OF	OFFENDERS	AFFECTED:

TIMELINE:		STARTING	2	DAYS	PRIOR	TO	THE	DATE	SYMPTOMS	APPEARED	-	LIST	ALL	STAFF	WHO	WERE	WORKING	IN	THE	HOUSING	AREA	THE	OFFENDER	WAS	LIVING	IN	ON	BOTH	DAYS.		WAS	STAFF	EXPOSED	TO	THE	OFFENDER	OR	WAS	
SOCIAL	DISTANCING	(	6FT	-	LONGER	THAN	15	MINUTES	)	OR	PPE	USED	?

COVID-19	OFFENDER	SOURCE	CONTACT	TRACING	CONTINUED
TIMELINE

Offender	Clerkly,Leonard	had	no	symptoms	that	we	know	of.	He	received	daily	breathing	treatments	but	to	our	knowledge	he	had	no	symptoms.	
Clerkly,	Leonard	lived	in	3	dorm	bunk	49,	there	were	a	total	of	53	offenders	

ACTIVITY
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

Laddy Curtis Valentine and Richard Elvin 
King, individually and on behalf of those 
similarly situated, 

Plaintiffs, 

v. 
Bryan Collier, in his official capacity, Robert 
Herrera, in his official capacity, and Texas 
Department of Criminal Justice, 

Defendants. 

 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
Case No. 4:20-cv-01115 
  
Judge Keith Ellison 

 

 
Plaintiffs’ Response in Opposition to Defendants’ 

Motion for Summary Judgment 
 
 
 
 

Exhibits E 
 

Filed Under Seal 
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