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Motion to Intervene

The New York Times moves to intervene in this appeal

for the purpose of opposing the emergency stay motion

filed by Plaintiffs-Appellants.

The New York Times Company

David McCraw

The New York Times Company

620 8th Avenue

New York, NY 10018

U.S. District Court for the Southern District of New York; Hon. Katherine Polk Failla

07/29/2019

✔

✔

✔

/s/ David McCraw

✔

✔

✔



 

 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

__________________________________________________________________ 

 

No. 20-2400 

__________________________________________________________________ 

 

UNIFORMED FIRE OFFICERS ASSOCIATION, et al., 

 

Plaintiffs-Appellants, 

 

v. 

 

BILL DE BLASIO, in his official capacity 

as Mayor of the City of New York, et al., 

 

Defendants-Appellees. 

__________________________________________________________________ 

 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 

THE SOUTHERN DISTRICT OF NEW YORK, No. 20-CV-05441-KPF 

__________________________________________________________________ 

 

MOTION TO INTERVENE 

__________________________________________________________________ 

 

 

David E. McCraw, Esq. 

Al-Amyn Sumar, Esq. 

Alexandra Perloff-Giles, Esq. 

The New York Times Company 

Legal Department 

620 Eighth Avenue 

New York, NY 10018 

Phone: (212) 556-4031 

Fax: (212) 556-4634 

mccraw@nytimes.com 

 

       Attorneys for Proposed Intervenor
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CORPORATE DISCLOSURE STATEMENT 

 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, The New 

York Times Company, a publicly traded company, certifies that it has no parent 

company and that no publicly held corporation owns 10% or more of its stock. 
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Pursuant to Federal Rule of Appellate Procedure 27 and Local Rule 27.1, 

The New York Times Company (“The Times”) moves to intervene in this appeal 

for the purpose of opposing the emergency motion of Plaintiffs-Appellants (the 

“Unions”) for an administrative stay and a stay of the district court’s July 29, 2020 

order modifying a July 22 temporary restraining order (“TRO”) as to non-party 

New York Civil Liberties Union (“NYCLU”). 

ARGUMENT 

The information held by the NYCLU that is subject to the district court’s 

TRO—a database containing complaints of police misconduct, which the NYCLU 

received from the New York City Civil Complaint Review Board—is of 

compelling interest to the public and The Times. The Times seeks to intervene in 

this appeal both to assert its distinct First Amendment right to receive information 

and to underscore the patent unconstitutionality of the TRO.
1
 

                                                 
1
 A motion to intervene is the proper vehicle for doing so. This Court has in 

other circumstances recognized the right of the media to intervene on appeal in 

order to vindicate First Amendment interests. See, e.g., Trump v. Deutsche Bank 

AG, 940 F.3d 146, 150 (2d Cir. 2019) (“[W]e have recognized a … right of news 

media to intervene in this Court to seek unsealing of documents filed in a court 

proceeding.”). Moreover, for the reasons stated herein, The Times also meets all 

the requirements for intervention under Federal Rule of Civil Procedure 24. See, 

e.g., “R” Best Produce, Inc. v. Shulman-Rabin Mktg., Corp., 467 F.3d 238, 240 

(2d Cir. 2006) (listing relevant factors); Int’l Union v. Scofield, 382 U.S. 205, 216 

n.10 (1965) (noting that while “[t]he Federal Rules of Civil Procedure . . . apply 

only in the federal district courts . . . the policies underlying intervention may be 

applicable in appellate courts”). 
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The TRO’s effect is to prevent The Times from gaining access to the 

database held by the NYCLU. The Times—whose journalists have reported 

extensively on police misconduct here in New York and elsewhere
2
—seeks that 

access in order to review the data and inform the public of its significance. Any 

extension of the TRO prolongs a constitutional injury to both The Times and the 

public, who enjoy a well-established “First Amendment right to ‘receive 

information and ideas.’” Va. State Bd. of Pharmacy v. Va. Citizens Consumer 

Council, 425 U.S. 748, 757 (1976) (quoting Kleindienst v. Mandel, 408 U.S. 753, 

762-763 (1972)); see also In re Application of Dow Jones & Co., 842 F.2d 603, 

607 (2d Cir. 1988) (“[T]he First Amendment unwaveringly protects the right to 

receive information and ideas.”). 

To be clear, the TRO was a wholly unconstitutional prior restraint on 

expression. See Alexander v. United States, 509 U.S. 544, 550 (1993) (“Temporary 

restraining orders . . . —i.e., court orders that actually forbid speech activities—are 

classic examples of prior restraints.”). First Amendment jurisprudence has long 

singled out the prior restraint as the most constitutionally offensive type of speech 

restriction: it is “the most serious and the least tolerable infringement on First 

Amendment rights” and bears a “heavy presumption” of unconstitutionality. 

                                                 
2
 See, e.g., Police Brutality, Misconduct and Shootings, N.Y. Times, 

https://nyti.ms/39EwSrA (listing New York Times stories on police misconduct). 

https://nyti.ms/39EwSrA
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Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 559 (1976); N.Y. Times Co. v. 

United States, 403 U.S. 713, 714 (1971) (per curiam). The aversion to prior 

restraints rests on “a theory deeply etched in our law: a free society prefers to 

punish the few who abuse rights of speech after they break the law than to throttle 

them and all others beforehand.” Southeastern Promotions, Ltd. v. Conrad, 420 

U.S. 546, 559 (1975). 

The TRO should never have been entered, and this Court should not now 

extend it. Whatever the merits of the Unions’ claims in the action below, they did 

not warrant enjoining a non-party in lawful possession of the information from 

publishing it. See N.Y. Times Co., 403 U.S. at 730 (Stewart J., concurring) (prior 

restraint unjustified absent showing that disclosure would “surely result in direct, 

immediate, and irreparable damage to our Nation or its people”). Any extension of 

the TRO—a prior restraint already in effect for seven days—“amounts to a 

flagrant, indefensible, and continuing violation of the First Amendment.” Id. at 715 

(Black, J., concurring); Nebraska Press Ass’n, 423 U.S. at 1329 (“Where, however, 

a direct prior restraint is imposed upon the reporting of news by the media, each 

passing day may constitute a separate and cognizable infringement of the First 

Amendment.”). 
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CONCLUSION 

 For the foregoing reasons, The Times asks that the Court grant its motion to 

intervene and deny the Unions’ motion for an administrative stay and a stay of the 

district court’s July 29 order. 

 

Dated: New York, NY 

 July 29, 2020      

       Respectfully submitted,  

 

 By:  /s/ David E. McCraw 

 

David E. McCraw, Esq.  

Al-Amyn Sumar, Esq. 

Alexandra Perloff-Giles, Esq. 

The New York Times Company 

Legal Department  

620 Eighth Avenue, 18th Floor 

New York, NY 10018 

Phone: (212) 556-4031 

Fax: (212) 556-4634 

mccraw@nytimes.com 

 

Attorneys for Proposed Intervenor 
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CERTIFICATION PURSUANT TO FRAP 27 AND LOCAL RULE 27.1 

The undersigned counsel certifies that this motion complies with the length 

limits in Federal Rule of Appellate Procedure 27(d)(2) because it contains 782 

words. 

Pursuant to Local Rule 27.1(b), the undersigned counsel certifies that 

counsel for Plaintiffs-Appellants was notified of this motion to intervene. 

Plaintiffs-Appellants oppose this motion and intend to file a response. 

 

/s/ David E. McCraw 

David E. McCraw 




