Case 1:20-cv-00458-PLM-PJG ECF No. 32 filed 06/08/20 PagelD.257 Page 1 of 4

DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

LEAGUE OF INDPENDENT FITNESS Civil No. 1:20-cv-00458
FACITLITIES AND TRAINERS, INC.,
BASELINE FITNESS LLC, Hon. Paul L. Maloney
BUILDING YOUR TEMPLE LLC,
BYT FITNESS 247 LLC,
CLAWSON FITNESS, LLC,
CLINTON FITNESS, INC.,
D-LUX KARATE UNIVERSITY LLC,
FENTON ATHLETIC CLUB, INC.,
FENTON KARATE, LLC,
FUSION FITNESS 24/7 LLC,
H3 FITNESS LLC,
I FITNESS PERSONAL TRAINING, INC.,
JKP FITNESS, LLC,
JPF ENTERPRISES, LLC,
M FITNESS CLUB, LLC,
MH & AB LLC,
MOTOR CITY CF - ST. CLAIR SHORES,
LLC,
NASCOT ENTERPRISES, LLC,
PRISON CITY PHYSIQUE LLC,
RMP FITNESS INC.,
STRENGTH BEYOND LLC,
24/7 BOOTCAMP AND BOXING INC., and
4 SEASONS GYM, LLC,
Plaintiffs,
V.
GRETCHEN E. WHITMER and
ROBERT GORDON,
Defendants.

ERSKINE LAW, PC

Scott M. Erskine (P54734)
Carly Van Thomme (P59706)
Attorneys for Plaintiffs



Case 1:20-cv-00458-PLM-PJG ECF No. 32 filed 06/08/20 PagelD.258 Page 2 of 4

612 W. University
Rochester, MI. 48307
(248) 601-4499
serskine@erskinelaw.com

* * * EXPEDITED CONSIDERATION REQUESTED * * *
MOTION FOR PRELIMINARY INJUNCTION
Pursuant to Rule 65 of the Federal Rules of Civil Procedure, Plaintiffs move this Court for a
Preliminary Injunction. Specifically, Plaintiffs seek an order enjoining Defendants from either

directly or indirectly:

1. Enforcing against the Plaintiffs Executive Order 2020-17;

2. Enforcing against the Plaintiffs Executive Order 2020-96 or any similar subsequent Stay
Home, Stay Safe order promulgated by Governor Whitmer; and

3. Enforcing against the Plaintiffs the emergency order issued on April 2, 2020 by Robert

Gordon, the Director of the Michigan Department of Health and Human Services.

The basis for this motion is set forth in the attached memorandum in support, and

in the Complaint.

Expedited consideration of this motion is necessary because the relief requested may well
be rendered moot before the motion is briefed under the usual briefing schedule. See W.D. Mich.
LCivR 7.1(e). Defendants’ Executive Orders prohibit the vast majority of the business and
activities provided by the Plaintiffs. If the motion is briefed and heard in accordance with the

ordinary briefing schedule, these Plaintiffs may be forced to permanently close their operations
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which have already been shuttered since March 16, 2020, thereby suffering irreparable harm that

will be unable to remedy through injunctive relief.

Further, the Executive Orders prohibit these Plaintiffs from providing important services
to any of their members. Each of these Plaintiffs has members who struggle with obesity,
hypertension and diabetes, all co-morbidities that greatly increase the severity of those who
contract COVID-19, including an increased chance of death. Each of these Plaintiffs has other
members who are struggling with depression, anxiety, and stress, all of which can become
debilitating to otherwise healthy people. If the motion is briefed and heard in accordance with the
ordinary briefing schedule, members’ physical and mental health may deteriorate in the interim,
causing potentially dangerous conditions and unnecessary suffering that requires medical care.
This motion should be heard and decided on an expedited basis in order to permit these Plaintiffs

to provide their members with beneficial fitness services pending final resolution of this matter.

In compliance with W.D. L.R. 7.1(d), Plaintiffs sought concurrence with the relief
requested herein by sending a detailed email correspondence to all defense counsel of record,
explaining the legal basis of this motion and the relief sought, on June 5, 2020. To date,

Defendants’ counsel have not responded.

Dated: June 8, 2020 Respectfully submitted,

/s/ Scott M. Erskine

SCOTT M. ERSKINE (P54714)
CARLY VAN THOMME (P59706)
ERSKINE LAW, PC

Attorneys for Plaintiffs

612 West University Drive
Rochester, Michigan 48307

(248) 601-4497

serskine@erskinelaw.com
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PLAINTIFFS’ BRIEF IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION
**ORAL ARGUMENT REQUESTED**

I. INTRODUCTION

In early March 2020, this state was faced with a threat that caused unease and uncertainty
on a scale that has not been witnessed in many years. The COVID-19 pandemic, which had moved
quickly through Asia and Europe, had arrived in Michigan. There is no question that Michigan,
like the rest of the country, was ill-prepared to meet the rising demands for hospital supplies and
hospital beds for the sick, or that the novel coronavirus was spreading rapidly. Michigan’s
Governor, with the support of the state legislature, acted swiftly in declaring a state of emergency
in order to, in the Governor’s words, “flatten the curve.”

However, after initially ordering fitness centers and a few other industries shuttered on
March 16, 2020, and after shutting down the entire state economy for months (far past when the
curve had been flattened) a short time later, the initial response to the pandemic by our state has
continued. Now those damaging, unconstitutional actions must finally be addressed, and it is up to
the judiciary to act. “While the law may take periodic naps during a pandemic, [the courts] will
not let it sleep through one.” Maryville Baptist Church, Inc., v. Beshear, 957 F.3d 610; 2020 U.S.
App. LEXIS’ 2020 Fed. App. 0136P (6 Cir.) Decided May 2, 2020 (Docket No. 205427)

IL. STATEMENT OF FACTS

A. The Plaintiffs Are Fitness Centers, Each of Whom Is Prevented by the Defendants’
Executive Orders from Providing Preventative Physical and Mental Health

Plaintiffs in this case are 22 individual companies that own and operate businesses, some
in multiple locations, in the fitness industry, and the League of Independent Fitness Facilities and

Trainers, Inc. (“LIFFT”), which is a trade organization with over 150 fitness centers across the
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state as members. It is estimated that statewide, 1.5 million Michiganders belong to a health clubs,
and many of these are members of Plaintiffs’ businesses.

The fitness industry as a whole, and Plaintiffs in particular, have been severely impacted
in the twelve weeks since Governor Whitmer’s order closing the entire industry on March 16,
2020. Some of the Plaintiffs in this lawsuit may never reopen due to their inability to get any
meaningful financial assistance to cover the complete loss of revenue. While revenue for most
Plaintiffs has fallen by 80% or more, rent payments, utility payments, and many other vendor
payments have continued. Some Plaintiffs were able to apply for and received grants and aid under
the Federal CARES Act, but those funds dried up weeks ago and needed to be spent over an eight-
week period. All Plaintiffs (those who received federal money and those who were not eligible or
otherwise could not get funding), are now once again in a position of not being able to keep the
lights on in their facilities without draining personal savings accounts, borrowing from friends or
relatives, or otherwise going into steep debt in order to try to survive what has turned out to be the
whim of the Governor as to when they can reopen. If Plaintiffs’ businesses remain shuttered,
many—if not most of them—will stay closed forever.

One of the many reasons that Plaintiffs want to reopen their businesses is to help the public
in general (and their members specifically) in their ability to fight COVID-19. It is well
documented that obesity, diabetes and hypertension are some of the highest risk factors that lead

to a poorer outcome for Michiganders who contract COVID-19.1 Physical exercise, both

! Centers for Disease Control and Prevention — Coronavirus Disease 2019 (COVID-19) “Groups
at Higher Risk for Severe Illness” (Content source: National Center for Immunization and
Respiratory Diseases (NCIRD) - Division of Viral Diseases) available at:
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html
(last reviewed May 14, 2020).



https://www.cdc.gov/ncird/index.html
https://www.cdc.gov/ncird/index.html
https://www.cdc.gov/ncird/dvd.html
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/groups-at-higher-risk.html
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cardiovascular exercise and strength training, help improve the immune systems of those with at-
risk factors associated with COVID-19.

Further, Plaintiffs are in a unique position to help those who have not contracted and may
never contract COVID-19, but who are nonetheless struggling during these challenging times.
Physical exercise has been proven to help people with their mental and emotional health.
Researchers have found that exercise helps with both depression and anxiety, two mental
conditions that people across Michigan are struggling with in the face of Defendants’ lock down
orders, social distancing, job loss, and coping with unwell family members. > Then too, a simple
Google search will show that there have been no reported outbreaks at fitness centers throughout
the United States. Yet in Michigan, the fitness industry has been deliberately closed by the
Governor under threat of criminal prosecution, longer than any other industry.

If permitted to reopen, there is no question that Plaintiffs will take all necessary precautions
to prevent the transmission of COVID-19. In fact, two of the three letters sent to the Governor by
the fitness industry (and attached to Plaintiffs’ Complaint and First Amended Complaint) outlined
potential plans for safely reopening with many restrictions. One such letter was sent by Plaintiff
LIFFT (Exhibit 1, letter from LIFFT). Signed by Tina Kinsley, MD, the President of LIFFT, the
letter detailed at least 12 such guidelines. Among them were that all workouts will be conducted

with stringent social distancing in place, dependent on the square footage of the space; all

2 Wendy Suzuki, The Brain-Changing Benefits of Exercise, TED Conferences, LLC, November
2017, available at:
https://www.ted.com/talks/wendy suzuki_the brain_changing_benefits of exercise?language=e
n; See also Sarah Gingell, Ph.D., How Your Mental Health Reaps Benefits of Exercise,
Psychology Today, posted March 22, 2018, available at:
https://www.psychologytoday.com/us/blog/what-works-and-why/201803/how-your-mental-
health-reaps-the-benefits-exercise.



https://www.ted.com/talks/wendy_suzuki_the_brain_changing_benefits_of_exercise?language=en
https://www.ted.com/talks/wendy_suzuki_the_brain_changing_benefits_of_exercise?language=en
https://www.psychologytoday.com/us/blog/what-works-and-why/201803/how-your-mental-health-reaps-the-benefits-exercise
https://www.psychologytoday.com/us/blog/what-works-and-why/201803/how-your-mental-health-reaps-the-benefits-exercise
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equipment, flooring and surfaces would be constantly cleaned with a disinfectant cleaner;
employees will wear masks and, in some cases, face shields; members will have access to
disinfecting materials to wipe down their workout areas before and after exercise; members will
complete health assessment checks before working out; classes will be staggered if the facility is
a class-based gym so that there would not be overlap between members; and finally, since many
gym members check in before working out (unlike in many other industries), the fitness industry
would keep records to assist with contact tracing in the event that a member tested positive.

B. Governor Whitmer Issues Executive Orders Declaring a State of Emergency

On March 11, 2020, Governor Whitmer issued Executive Order 2020-04, which
proclaimed a state of emergency under both the Emergency Management Act (“EMA”), Mich.
Comp. Laws § 30.403, and the Emergency Powers of the Governor Act of 1945 (“EPGA”), Mich.
Comp. Laws § 10.31. (Exhibit 2). The order identified the COVID-19 pandemic as the basis for
her declaration of a state of emergency under both statutory regimes.

On April 1, 2020, Governor Whitmer issued Executive Order 2020-33, which replaced
Executive Order 2020-04, declared a state of emergency pursuant to the EPGA, and proclaimed a
state of disaster and a state of emergency under the EMA. (Exhibit 3). These declarations were
based on the same circumstances—that is, the dangers posed by the virus that causes COVID-19—
that formed the basis of Executive Order 2020-04.

On April 1, 2020, Governor Whitmer also requested that the Michigan Legislature extend
the state of emergency by an additional 70 days, as contemplated by the EMA (until June 11,
2020). On April 7, 2020, the Michigan Senate and Michigan House of Representatives denied

Governor Whitmer’s request to extend the state of emergency for an additional 70 days (until June
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11, 2020). Instead, the Michigan Legislature extended the state of emergency declared by
Governor Whitmer until April 30, 2020, but not beyond.

C. Governor Whitmer Issues Several Executive Orders, ALL Prohibiting Business
Operations of Gyms Where Even One Gym Member is in the Entire Studio

Meanwhile, Governor Whitmer issued many additional Executive Orders, invoking
emergency powers that the Governor claims flow from the state of emergency declared under
Executive Orders 2020-04 and 2020-33. As of June 2, 2020, Governor Whitmer has issued 111
Executive Orders related to the COVID-19 pandemic, creating and changing substantive state law
and regulations that impact and burden wide swaths of the economy.

D. Governor Whitmer Issues Several Orders Prohibiting Most In-Person Business
Operations, Including the Operations of Gyms With Only One Member

On March 16, 2020, a mere five days after issuing Executive Order 2020-4 declaring a
State of Emergency, Governor Whitmer issued Executive Order 2020-9, titled “Temporary
Restrictions on Places of Public Accommodation” (Exhibit 4), her first of many Executive Orders
closing gyms. After her initial Executive Order closing gyms and along with her myriad of other
Executive Orders, Governor Whitmer issued three more iterations of Executive Orders to prohibit
the uses of public accommodation, specifically Executive Orders 2020-20, 2020-43, and 2020-69
(Exhibits 5, 6, and 7). These Executive Orders all applied to and made certain that gyms could
not reopen. Further, amongst the “Frequently Asked Questions” on the state’s coronavirus
webpage, the Governor’s office answered the following question four times in response to

Executive Orders 2020-09, 2020-20, 2020-43, and 2020-69:3

3 See Michigan.gov, Frequently Asked COVID-19 Questions, available at:
https://www.michigan.gov/coronavirus/0,9753,7-406-98810---
.00.html?page=1&limit=100&filterCategories=&searchQuery= (last visited on June 5, 2020).



https://www.michigan.gov/coronavirus/0,9753,7-406-98810---,00.html?page=1&limit=100&filterCategories=&searchQuery=
https://www.michigan.gov/coronavirus/0,9753,7-406-98810---,00.html?page=1&limit=100&filterCategories=&searchQuery=
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Q: Can gyms that offer service by private appointment remain open?

A: All gyms are included in the definition of public accommodation under this
Executive Order and are closed to ingress, egress, use, and occupancy by members
of the public, including for private appointments.

In other words, even the largest gyms cannot operate a single personal training program for one
trainer and one member, regardless of how many feet the two stood apart.

The Governor also issued six iterations of “Stay Home, Stay Safe” orders, specifically
Executive Orders 2020-21, 2020-42, 2020-59, 2020-70, 2020-77, 2020-92, and 2020-96.
(Exhibits 8, 9, 10, 11, 12, 13 and 14). These Executive Orders were all titled “Temporary
Requirement to Suspend Certain Activities That Are Not Necessary to Sustain or Protect Life.”
Each of the orders imposed sweeping limitations on Michigan citizens’ ability to travel and
prohibited countless numbers of employees in Michigan from reporting to work, including gym
employees. Under all of the Stay Home, Stay Safe orders, a willful violation of the Executive
Orders was a criminal misdemeanor.

E. The Governor Lifts (Almost) All Restrictions

On June 1, 2020, Governor Whitmer rescinded both Executive Order 2020-69 (the latest
iteration of the Temporary Restrictions on Places of Public Accommodation Orders) and 2020-96
(the latest iteration of the Orders styled Temporary Requirement to Suspend Certain Activities
That Are Not Necessary to Sustain or Protect Life) and issued Executive Order 2020-110, titled
“Temporary Restriction on Certain Events, Gatherings and Businesses.” (Exhibit 15) Among
other things, the Order rescinds the travel restrictions on Michigan residents, allows for outdoor
gatherings of up to 100 people, allows indoor gatherings of up to 10 people, and allows restaurants,
bars, and most other industries to open in some capacity. However, amongst the very few
businesses still shuttered under her latest Order are indoor gyms (which, by definition, pertains to

virtually all gyms). The Order even allows outdoor workouts and allows children to return to
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summer day camps. However, it is still a misdemeanor for a gym to hold any fitness classes—no
matter how socially distanced—in their brick and mortar locations.
F. The Governor Lifts Even More Restrictions on June 5, 2020

On June 5, 2020, Governor Whitmer lifted even more restrictions in Michigan, but is still
inexplicably keeping gyms closed throughout most of state, and still makes it a crime for most
gyms to reopen. Governor Whitmer’s latest Executive Order 2020-115 (Exhibit 16) allows gyms
and other still-shuttered businesses to open on June 10, 2020 in the Upper Peninsula and a small
portion of the northern part of the Lower Peninsula. On June 15, 2020, the Governor will allow
hair salons, nail salons, tattoo parlors, massage therapists, and other “personal touch” businesses
to finally re-open. Gyms must remain closed.
G. Governor Whitmer’s Executive Orders Cause Enormous Confusion

1. Governor's Orders Cause Confusion

Almost immediately after her first stay-home order (Executive Order 2020-21) was issued,
the Attorney General and the Governor were inundated with requests for clarification of the order.
On March 24, 2020, Governor Whitmer observed, “We knew that there would be confusion, there
always is.”*

On March 25, the Attorney General’s office admitted, “I think it’s a difficult executive

995

order to really wrap your arms around.”” The Attorney General’s office explained that its process

4 Mikenzie Frost, Gov. Whitmer says she understands confusion surrounding stay-at-home,
urging patience, WWMT, Mar. 24, 2020, available at https://wwmt.com/news/state/gov-
whitmer-says-she-understands-confusion-surrounding-stay-at-home-urging-patience (last visited
June 4, 2020).

> Malachi Barrett, Michigan Attorney General asks local law enforcement to handle violations of
coronavirus stay home order, MLive, Mar. 25, 2020, available at https://www.mlive.com/public-
interest/2020/03/michigan-attorney-general-asks-local-law-enforcement-to-handle-violations-of-
coronavirus-stay-home-order.html (last visited June 4, 2020).
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of clarifying the meaning of the order occurred on an ad hoc, case-by-case basis: “Every instance
we get a call asking about whether or not businesses essential is being first reviewed by our office
and then shared with the governor’s office so that we can begin to get some clarity around the
executive order.” Despite the admitted confusion created by the orders, the Attorney General’s
office reiterated that violating the order could result in criminal penalties and forced closure of a
business by law enforcement. ®7 In fact, the 111 Executive Orders related to COVID-19 are so
confusing that they are virtually impossible to understand. There are currently, as of June 5, 2020,
a total of 979 “Frequently Asked Questions” regarding the various orders.®

Neither Governor Whitmer nor her spokeswoman appeared to know what the Executive
Orders say on June 4, 2020. The Detroit News reported that the Governor appeared to be violating
her own social distancing rules at a protest march in Detroit and asked for a comment from the
Governor’s office about her marching “shoulder to shoulder” with protesters, some of whom were
not wearing masks. (Exhibit 17). Tiffany Brown, responding to the Detroit News, claimed that the
Governor was not violating Executive Order 2020-110, stating that “[n]othing in this order shall
be taken to abridge protections guaranteed by the state or federal constitution.” (Exhibit 17).
However, in the “Frequently Asked Questions” section of the Executive Order, it states as follows:

Q: Does Executive Order 2020-110 prohibit persons from engaging in outdoor
activities that are protected by the First Amendment to the United States
Constitution?

® Virginia Gordan, Local police to handle reports of violations of Gov. Whitmer’s stay-at-home
order, Michigan Radio, Mar. 25, 2020, available at https://www.michiganradio.org/post/local-
police-handle-reports-violations-gov-whitmers-stay-home-order (last visited June 4, 2020).

7 As noted in the Plaintiffs’ complaint, Defendant Gordon also issued an emergency order on
April 2, 2020 (the “HHS order). The validity of the HHS order also relies upon the validity of the
Governor’s emergency declarations.

8 See Michigan.gov, Frequently Asked COVID-19 Questions, available at:
https://www.michigan.gov/coronavirus/0,9753,7-406-98810---
.00.html?page=1&limit=25&filterCategories=&searchQuery= (last visited June 5, 2020).
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A: No. Persons may engage in expressive activities protected by the First
Amendment within the State of Michigan, but must adhere to social distancing
measures recommended by the Centers for Disease Control and Prevention,
including remaining at least six feet from people from outside the person’s
household.’

Subsequent to the protest march, Governor Whitmer admitted that she was not able to social
distance at the protest.'® Further, there are photos of her kneeling shoulder to shoulder with people
who were not wearing any masks at all.!! Therefore, if our Governor is signing Executive Orders
that she is not following (or “cannot follow”), and her staff does not know how the Governor’s
Orders are applied, there is a very high likelihood of confusion for the 10,000,000 other residents
of Michigan. In fact, pursuant to Executive Order 2020-110, the conduct of the Governor is a
misdemeanor if it was a “willful violation.”

2. The Governor’s Executive Orders are Arbitrary

The Governor’s Executive Orders that permit some industries to reopen, on top of being
vague and confusing, are entirely arbitrary. People have been allowed to patronize recreational

marijuana dispensaries, liquor stores, and purchase lotto tickets the entire time that Michigan state

? See Michigan.gov, Executive Order 2020-110 FAQs, available at:
https://www.michigan.gov/coronavirus/0,9753,7-406-98178 98455-530654--,00.html (last
viewed June 4, 2020).

19 See Justin P. Hicks, Gov. Whitmer responds to lack of social distancing at protests against
police brutality, MLive, June 5, 2020, available at: https://www.mlive.com/public-
interest/2020/06/gov-whitmer-responds-to-lack-of-social-distancing-at-protests-against-police-
brutality.html (last updated June 5, 2020).

! See Craig Mauger and James David Dickenson, With little social distancing, Whitmer marches
with protesters, The Detroit News, June 4, 2020, available at:
https://www.detroitnews.com/story/news/local/michigan/2020/06/04/whitmer-appears-break-
social-distance-rules-highland-park-march/3146244001/ (last updated on June 4, 2020; last
visited on June 7, 2020).
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has been under a state of emergency.'? People can also gather in groups of 10 indoors, as long as
they socially distance. Accordingly, 10 friends can now get together in someone’s living room and
perform the same workout together that they would do at a professional gym, as long as they are
six feet apart. But still, under Executive Order 2020-115, gyms are closed.!® People can visit a
strip club, have their teeth bleached, get Botox, lip injections, and even liposuction (all previously
considered “non-essential” and which are not conducive to any social distancing of any kind). But
they cannot go to a gym. Starting June 15, 2020, Michigan residents can get their hair cut, their
nails manicured, get a tattoo, and even get a massage. Again, none of these industries can operate
with any kind of social distancing. People can gather in groups of 100 outdoors, visit a bicycle
repair shop, and buy clothes at a mall. People may now go swimming at their favorite public or
private pool, practice recreational team sports, and kids can attend camp. But gyms, whose owners
are experts at knowing how to sterilize and open their businesses safely, cannot perform the same
business services that ordinary citizens are allowed to do with others at home. Gyms cannot even
sell clothing or other health items, even though the rest of the economy is open.

The Governor was also critical of “choirs” at a recent news conference as a potential cause
of an outbreak. Nonetheless, under her current Executive Order, choirs can resume in churches, up
to 100 people can gather outdoors for a choir practice, and up to 10 people can gather indoors for
a choir practice. Meanwhile, it is a crime for those same people to leave choir practice and go to a

gym. They can go to a bar, go out to eat at a restaurant, go clothes and shoe shopping, and go

12 Liquor sales and lottery ticket sales also happen to also be an enormous source of revenue for
the state.

13 Although the Governor’s Orders 2020-110 and 2020-115 allow for “outdoor” workouts,
Michigan’s weather, as well as the costs and fees for park permits render the “permission”
entirely useless. Further, Plaintiffs submit that the Governor cannot unilaterally change their
business models under the United States Constitution.

10
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golfing while riding in a golf cart next to another person, but it is still a crime for a gym owner to
open his or her facility to help citizens improve their physical and mental health.

The Governor claims that she is following “data and science” to make her reopening
decisions. However, at a recent press conference on June 1, 2020, the Governor stated as follows:
“In the early days, I often would observe because some of the best science was saying COVID-
19 can stay active and can be picked up from a stainless-steel surface for days. That was the
original science. That’s what they were saying. Now that seems less certain.”'* The reason
for that admission was simple. The Center for Disease Control has updated their research
results and no longer believes that touching surfaces is nearly as dangerous as it initially
reported in March 2020. !> However, despite her admission that the data and science has changed
since her initial closure of gyms, she refuses to reopen them in the bulk of the lower peninsula,
leaving tens of thousands of people out of work, and keeping over a million of Michigan citizens
from one of the most important pieces of overall physical and emotional health.

The Governor’s rationale is that by keeping gyms closed, she is keeping people safer. That
is a fallacy. There is no data or science to support this proposition, particularly when she has
reopened nearly all of the other industries that she initially considered an immediate danger to the
public health. The data that the Governor believed to be true about the virus easily spreading on

surfaces has largely been debunked. The staggering death tolls that experts predicted in March

4 Michigan Governor Gretchen Whitmer Press Conference Transcript June 1, available at:
https://www.rev.com/blog/transcripts/michigan-governor-gretchen-whitmer-press-conference-
transcript-june-1 (last visited June 8, 2020).

15 See Julia Ries, CDC Gives New Recommendations to Safely Reopen Amid COVID-19,
Healthline, May 21, 2020 (fact checked by Jennifer Chesak) available at:
https://www.healthline.com/health-news/new-cdc-guidelines-say-covid-19-unlikely-to-spread-
via-contaminated-surfaces#Restaurants-and-bars.
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have not come even close to reality. There is no data or science backing her position that keeping
gyms shuttered longer than strip clubs, bars, restaurants, massage studios, tattoo parlors, dentists,
marijuana dispensaries, or aestheticians, is keeping Michigan residents safe. In fact, the opposite
is true: Michigan’s mental and physical health is declining by the day. The only scientific certainty
is that the Michigan residents are becoming more susceptible to severe complications of COVD-
19 and are becoming more depressed, anxious, and stressed. Economically, she has put an entire
industry in such financial peril that many gyms and fitness centers will never recover.
III. ARGUMENT

A. Plaintiffs Are Likely to Succeed on the Merits of Their Claims

“A plaintiff seeking a preliminary injunction must establish that he is likely to succeed on
the merits, that he is likely to suffer irreparable harm in the absence of preliminary relief, that the
balance of equities tips in his favor, and that an injunction is in the public interest.” Winter v.
NRDC, Inc., 555 U.S. 7, 20 (2008). Each of these factors is met here.

To satisty the first prong of the preliminary-injunction analysis, the Plaintiffs must only
demonstrate that the legal issues they raise are substantial enough to constitute “fair ground[s] for
litigation and thus [require] more deliberate investigation.” Roth v. Bank of Commonwealth, 583
F.2d 527, 537 (6th Cir. 1978). “It will ordinarily be enough that the plaintiff has raised questions
going to the merits so serious, substantial, difficult and doubtful, as to make them a fair ground for
litigation and thus for mere deliberate investigation.” Brandeis Machinery & Supply Corp. and
State Equipment Co. v. Barber-Geene Co., 503 F.2d 503, 505 (6th Cir. 1974). The Plaintiffs’

claims meet this standard.

12
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1. The Executive Orders are Unconstitutional

The concurrence of individual constitutional rights amid the declared COVID-19 pandemic
has certainly prompted a national issue.'® The federal government and all fifty States have declared
states of emergency. However, while most states are opening or have opened their economies,
Michigan has been inexplicably slow at doing so.

Constitutional rights do not wholly evaporate in times of emergency. See Jacobson v.
Massachusetts, 197 U.S. 11, 29; 25 S. Ct. 358; 49 L. Ed. 643 (1905). Indeed, the law has long been
settled that all essential liberties remain protected at all times, even during the gravest of
emergencies. Bell v. Burson, 402 U.S. 535, 542; 91 S. Ct. 1586; 29 L. Ed. 2d 90 (1971); Kennedy
v. Mendoza-Martinez, 372 U.S. 144, 164-65; 83 S. Ct. 554; 9 L. Ed. 2d 644 (1963). While States
may implicate police powers to take swift action necessary to protect public health and safety,
those powers are not limitless, and are subject to judicial review. See Jacobson, 197 U.S. at 31,
38-39; Robinson v. Attorney Gen., 957 F.3d 1171, 1179 (11" Cir. 2020) (‘while constitutional
rights have limits, so does a state’s power to issue executive orders limiting such rights in times of
emergency’).

Generally, courts apply a deferential standard of review when reviewing a State’s
implication of its police powers to preserve public health during a declared state of emergency.
See, e.g., Jacobson, 197 U.S. at 28. “[I]f a statute purporting to have been enacted to protect the

public health, the public morals, or the public safety, has no real or substantial relation to those

16 See, e.g., Presidential Proclamation of Donald J. Trump, Proclamation on Declaring a
National Emergency Concerning the Novel Coronavirus Disease (COVID-19) Outbreak, 85 Fed.
Reg. 15337 Issued March 13, 2020) available at: https://www.whitehouse.gov/presidential-
actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-
covid-19-outbreak/ (last visited June 5, 2020).

13
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objects, or is, beyond all question, a plain, palpable invasion of rights secured by the fundamental
law, it is the duty of courts to so adjudge, and thereby give effect to the Constitution.” /d. at 31.
In Jacobson, the Court explained that State action may improperly deviate from having a “real or
substantial relation” to the public health if it is “exercised in particular circumstances and in
references to particular persons . . . in an arbitrary, unreasonable manner.” /d. at 28. For example
(and as more thoroughly explored in Plaintiffs’ Equal Protection argument), rules that now allow
outdoor social gatherings and fitness classes of up to 100 people while maintaining a 6-foot
distance, but not indoor fitness classes of any size under any circumstances, is a red flag that the
Governor’s Executive Orders are improperly arbitrary and bears “no real or substantial relation”
to its proffered public health end.

A public health crisis state of emergency does not entitle the Governor to cast away
constitutional rights and protections full throttle with arbitrary and discriminatory Executive
Orders. As further outlined below, the Governor’s issuance of such patently arbitrary orders under
the contrived guise of “mitigating the spread of COVID-19, protecting the public health, and
providing essential protections to vulnerable Michiganders” is undoubtedly an improper constraint
on Plaintiffs’ (and countless others) protected Constitutional rights. (See Meyer v. Nebraska, 262
U.S. 390, 399-400; 43 S. Ct. 625; 67 L. Ed. 1042 (1923); see also Exhibits 2 through 16).

2. Governor Whitmer’s Lockdown Orders Have Wholly Deprived Plaintiffs of
Their Constitutional Rights to Procedural Due Process

The Due Process Clause of the Fourteenth Amendment to the U.S. Constitution provides
that no State can “deprive any person of life, liberty, or property, without due process of law.” U.S.
Const. Amend. XIV, § 1, cl. 3. Procedural due process imposes constraints on governmental
decisions that deprive individuals of "liberty" or "property" interests within the meaning of the

Fourteenth Amendment. Mathews v. Eldridge, 424 U.S. 319, 332; 96 S. Ct. 893; 47 L. Ed. 2d 18,

14
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31 (1976). Accordingly, a procedural due process claim is achieved upon showing: (1) a life,
liberty, or property interest requiring protection under the Due Process Clause; (2) a deprivation
of that interest; (3) without adequate process. Women's Med. Prof'l Corp. v. Baird, 438 F.3d 595,
611 (6th Cir. 2006) (citation omitted).

a. Plaintiffs Possess Liberty and Property Interests that are Entitled to
the Constitutional Protections of Due Process.

To begin with, liberty interests categorically include "the right of the individual to contract,
to engage in any of the common occupations of life . . . and generally to enjoy those privileges
long recognized . . . as essential to the ordinary pursuit of happiness by free men." Women's Med
Prof’l Corp, 438 F.3d at 611 (citing Board of Regents of State Colls. v. Roth, 408 U.S. 564, 572;
92 S. Ct. 2701; 33 L. Ed. 2d 548 (1972) (therein quoting Meyer v. Nebraska, 262 U.S. 390, 399;
43 S. Ct. 625; 67 L. Ed. 1042 (1923)). Property interests are those that one has already acquired in
specific benefits. Board of Regents, 408 U.S. at 576.

Fundamentally, property interests "are created and their dimensions are defined by existing
rules or understandings that stem from an independent source such as state law--rules or
understandings that secure certain benefits and that support claims of entitlement to those
benefits." Women's Med Prof’l Corp, 438 F.3d at 611 (citing Board of Regents, 408 U.S. at 577).
Meanwhile, the Constitution protects one’s liberty to choose his or her career or occupation.
Women's Med Prof’l Corp, 438 F.3d at 612. Consequently, “[l]iberty and property interests are
intricately related in our system of political economy, a system based on free choice of careers and
occupations, private property, and the right to compete." Id. (citing Wilkerson v. Johnson, 699 F.2d
325,328 (6™ Cir. 1983). In taking all the above-mentioned case law together, the Court in Women s
Med Prof’l Corp unequivocally held that the continued operation of an existing business is an

interest that is afforded due process protections. /d. at 611.
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Here, all Plaintiffs are established businesses that were fully operational prior to the
Governor’s Lockdown Orders. Thus, Plaintiffs clearly have property interests in the businesses
themselves, as well as liberty interests in the right to intrastate travel and the freedom to engage in
the operation of their businesses. Accordingly, the first element of Plaintiffs’ procedural due
process claim is met.

b. The Governor’s Lockdown Orders Have Deprived and Continue to
Improperly Deprive Plaintiffs of Their Protected Liberty and Property
Interests.

Notably, neither liberty nor property interests may be obstructed by a legislative action that
is under the guise of protecting the public interest yet is “arbitrary or without reasonable relation
to some purpose within the competency of the State to effect.” Meyer, 262 U.S. at 399-400
(emphasis added). The Sixth Circuit in Women'’s Med Prof’l Corp recognized that, while there is
merit to the contention that there is no unfettered freedom to engage in a business that may be
properly regulated under a state’s general police power, such contention does not resolve the issue

of whether one’s clear liberty to engage in that business was properly constrained under the state’s

police power. Id. (citing Sanderson v. Village of Greenhills, 726 F.2d 284, 285 (6th Cir. 1984). It
therefore follows that, regardless of the validity of the Governor’s police powers and resulting
Shutdown Orders in times of emergency, the Governor cannot improperly deprive Plaintiffs of
their liberty and property interests without due process.

Undoubtedly, Plaintiffs here have been — and continue to indefinitely be — deprived of their
protected liberty and property interests under the improper restraints of the Shutdown Orders.
Beginning March 16, 2020, the Governor’s Orders abruptly forced the immediate closure of
“places of public accommodation,” including gymnasiums, fitness centers, recreation centers,

indoor sports facilities, indoor exercise facilities, exercise studios, and spas. (Exhibits 2 through
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16). All Plaintiffs immediately closed, ceased all operations, and to date, remain closed under
threat of significant criminal penalties and civil fines.

Meanwhile, without any rationalization, the Governor simultaneously exempted a list of
designated “essential” places of public accommodation from the Shutdown Orders, while
continuing to restrict all “non-essential personal care services . . . that require individuals to be
within six feet of each other;” non-essential “[p]lace[s] of public accommodation;” and “[p]lace][s]
of public amusement.” (Exhibits 2 through 16). Yet, many of the businesses deemed essential
that have remained open, as well as non-essential businesses that have since reopened or are in the
process of reopening, are either businesses that are open to the general public and/or unable to
maintain the prescribed social distancing (or “enhanced social distancing’) protocol by the very
nature of the business’s engagement. This is true even as actual (not hypothetical) outbreaks of
COVID-19 occurred, in places such as state-wide grocery store chains.

In contrast to many of the businesses that have been or are currently permitted to operate,
Plaintiffs operate member-based fitness facilities; they do not receive the influx of “walk-in” and
anonymous business that retailers, restaurants or other allowed businesses rely on for profit.
Plaintiffs are completely capable of implementing and adhering to not only the CDC social
distancing protocols, but also additional preventative measures that were clearly outlined in at least
three letters to the Governor (Exhibits 2 - 4 to Plaintiffs’ Complaint). Simply put, the Shutdown
Orders arbitrarily and improperly deprive Plaintiffs of their rights and freedoms to engage in their
business operations, while allowing others to open and attempt to rise from the ashes of this State’s
current economy. Accordingly, the second element of Plaintiffs’ procedural due process claim is

met.
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c. The Governor’s Shutdown Orders are Completely Want of Any
Process at All, While Improperly Depriving Plaintiffs of Their
Protected Liberty and Property Interests.

The fundamental requirement of procedural due process is the opportunity to be heard “at
a meaningful time and in a meaningful manner,” so as to allow vindication of the protected
interests that are being improperly restricted. Mathews v Eldridge, 424 U.S. at 319; Board of
Regents, 408 U.S. at 577. A due process violation is not established when the deprivation of a
constitutionally interest occurs; rather, the deprivation occurs when the State fails to provide due
process of law. Zinermon v. Burch, 494 U.S. 113,125; 110 S Ct 975; 108 L Ed 2d 100, 114 (1990)
(citation omitted). Procedural due process is not meant to protect persons from the deprivation
itself, but from the mistaken or unjustified deprivation of the protected liberty and property
interests. Id. at 125-26. Therefore, to determine whether a constitutional violation has occurred, it
is necessary to ask what process the State provided, and whether it was constitutionally adequate.
Id. at 126.

The United States Supreme Court has long established that due process is a flexible concept
that calls for varying procedural protections according to the demands of the particular situation.
Id. at 127; Morrissey v. Brewer, 408 U.S. 471, 481; 33 L. Ed. 2d 484; 92 S. Ct. 2593 (1972).
Additionally, where the State must act swiftly, or where it would be impractical to provide a
pre-deprivation process, due process may be satisfied, so long as the State provides a post-
deprivation process. See, e.g., Women's Med. Profl Corp. 438 F.3d at 613; see also
Zinermon v. Burch, 494 U.S. at 128 (collecting cases); Gilbert v. Homar, 520 U.S. 924, 930; 117
S. Ct. 1807; 138 L. Ed. 2d 120, 127 (1997); United States v.James Daniel Good Real

Property, 510 U.S. 43, 53, 126 L. Ed. 2d 490, 114 S. Ct. 492 (1993) (additional citations omitted).
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Recently, the Supreme Court of Pennsylvania (Middle District) ruled on a similarly-situated case
involving Fourteenth Amendment procedural due process and equal protection claims brought by
four businesses and one individual who had been forced to close their businesses under the state
Governor’s police powers, amid the current COVID-19 concerns. Friends of Devito v. Wolf,
~_A3d__ ; 2020 Pa. LEXIS 1987 (Apr. 13, 2020) (Exhibit 18). In Devito, the petitioners
operated businesses, which the State classified as ‘“non-life-sustaining.” Id. at *1, 12-15.
Petitioners asserted claims that the Governor lacked statutory authority to issue the Executive
Order, and that the forced closure of their businesses infringed upon their Constitutional rights. Of
particular import is the court’s holding regarding the procedural due process claims.

In Devito, the petitioners claimed that the Executive Order, which listed and distinguished
the permissible operation of “life-sustaining” businesses from the impermissible operation of
“non-life-sustaining” businesses, took effect without providing petitioners with pre-deprivation
notice and an opportunity to be heard with respect to their classification as non-life-sustaining
businesses. /d. at *52. Meanwhile, the Governor announced and provided a waiver application
process, which afforded businesses the (post-deprivation) opportunity to challenge the Governor's
placement of their business on the non-life-sustaining list. /d. at *57. Still, petitioners argued that
any waiver process provided by the State “must accord applicants procedural due process prior to
final determinations, including, e.g., the right to know the applicable standards to be applied, to
present and/or cross-examine witnesses, and to the availability of an appeal from an adverse
result.” Id.

The court acknowledged that, even in times of emergency, petitioners were absolutely
entitled to procedural due process protections. /d. at *55-56. The court’s holding hinged on

whether petitioners’ liberty and property interests were afforded adequate process via the post-
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deprivation waiver process. See id., generally at *52-63. In its analysis, the court applied the three-
part balancing test established in Mathews v. Eldridge to consider (1) the private interest affected
by the governmental action; (2) the risk of an erroneous deprivation together with the value of
additional or substitute safeguards; and (3) the state interest involved, including the administrative
burden the additional or substitute procedural requirements would impose on the state. Mathews,
424 U.S. at 334-35.

Ultimately, the court held that, given the circumstances of an ongoing disaster emergency,
a full evidentiary proceeding was not a viable post-deprivation procedural process, whereas the
waiver process was indeed adequate. Devito at *61. The court found that the waiver process
functioned as a review process, in providing businesses an opportunity to challenge — and the
Governor's office to reconsider — the propriety of the non-life-sustaining categorization. /d. at *57.
The court concluded that the Governor's efforts to correct mis-categorizations of certain businesses
is an entirely proper focus of procedural due process. /d. at *57-58.

Significantly, however, what glaringly distinguishes Devito from the instant case is that
neither Governor Whitmer, Director Gordon, nor any of the Shutdown Orders at issue have
attempted to provide any procedural due process safeguards at all. Likewise, absolutely no
mechanism of any kind has been announced or provided for post-deprivation review. Thus, this
Court cannot even consider whether process was adequate under a Matthews three-part balancing
test because there is no process available at all. Thus, by utterly failing to provide any pre- or post-
deprivation review of the orders and rules shuttering Plaintiffs’ business, Plaintiffs are suffering
substantial losses of liberty and property. Accordingly, the third and final element of Plaintiffs’

procedural due process claim is met.
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3. Governor Whitmer’s Arbitrary and Irrational Executive Orders Have
Violated and Continue to Violate Plaintiffs’ Equal Protection Rights

The Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution provides that no State can “deny to any person within its jurisdiction the equal
protection of the laws.” U.S. Const. amend. XIV, § 1, cl. 4. Accordingly, State action that regulates
economic activity in a discriminatory manner violates the Equal Protection Clause unless the State
can show a “rational relationship between the disparity of treatment,” along with some “legitimate
governmental purpose.” Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 366-67; (2001).
Under no circumstances can a State “rely on a classification whose relationship to an asserted goal
is so attenuated as to render the distinction arbitrary or irrational.” City of Cleburne v. Cleburne
Living Ctr., 473 U.S. 432, 446; 105 S. Ct. 3249; 87 L. Ed. 2d 313, 324 (1985) (citation omitted);
see also United States Dept. of Agriculture v. Moreno, 413 U.S. 528, 535-38 (1973) (holding that
the classification at issue was not only ‘imprecise,” but was utterly want of any rational basis).

The Supreme Court’s decision in City of Cleburne exemplifies how such arbitrariness or
irrationality may be identified. In Cleburne, the Supreme Court struck down a zoning ordinance
that required a special use permit for a home for individuals with disabilities (“Featherstone
Home”), but did not require the same special use permit “for apartment houses, multiple dwellings,
boarding and lodging houses, fraternity or sorority houses, dormitories, apartment hotels,
hospitals, sanitariums, nursing homes for convalescents or the aged . . ., private clubs or fraternal
orders and other specified uses.” City of Cleburne, 473 U.S. at 447.

The Court acknowledged that, while individuals with intellectual disabilities may have
unique needs, such difference is patently irrelevant unless the Featherstone Home and its occupants
would threaten legitimate city interests in a way that other permitted uses such as boarding houses,

fraternity or sorority houses, etc. would not. /d. at 448. In conclusion, the Court found that the

21



Case 1:20-cv-00458-PLM-PJG ECF No. 33 filed 06/08/20 PagelD.288 Page 28 of 36

record did not reveal “any rational basis for believing that the Featherstone Home would pose any
special threat to the city’s legitimate interests.” /d.

In this case, while responding to a health crisis is a legitimate governmental purpose, such
purpose does not rationalize any and all state action. To be sure, if a statute is purportedly enacted
“to protect the public health, the public morals or the public safety” has no “real or substantial
relation” to such efforts; or is a “plain, palpable” violation of equal protection principles; or is so
“arbitrary and oppressive,” it is the duty of the courts to so adjudge, “to prevent wrong and
oppression.” Jacobson 197 US at 31 & 38 (citations omitted); see also In re Abbott, 954 F.3d 772,
784-85 (5™ Cir. 2020) (recently-decided case ruling on issues concerning State police power in
relation to Constitutional rights and protections amid COVID-19).

To begin with, the services Plaintiffs provide to their members are vital, life-sustaining,
and life-improving. Yet, the Governor’s Shutdown Orders arbitrarily prevent Plaintiffs from
offering these beneficial services to their members, despite such services being in need now more
than ever, in a time of public health crisis. Notably, there is no data-supported justification in any
of the Executive Orders whatsoever to designate Plaintiffs’ businesses as being any less essential
than those businesses that were initially allowed to stay open under social distancing guidelines,
and certainly not less essential than those “personal touch” businesses that were allowed to open
in the most recent order, beginning on June 15.

In fact, Plaintiffs submit that gyms are more essential than liquor stores, recreational
marijuana dispensaries and places that sell lotto tickets (all businesses that have remained open
through the entire pandemic), as well as strip clubs, bars, massage parlors, tattoo parlors,
aestheticians, and nail salons, which will be permitted to reopen as of June 15. Certainly, with the

well-known health benefits of gyms, they certainly are more valuable than many types of
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businesses already open. However, the Governor has not yet even meaningfully engaged the fitness
industry with respect to reopening (even though she already reopened gyms in Regions 6 and 8).
Rather, the Governor has merely provided a website !” to answer nearly 1,000 and counting
“frequently asked questions” to clarify concerns related to the scope of the Lockdown Orders — a
clear indication that the Lockdown Orders are arbitrary, vague and void for depriving its citizens
of Constitutional rights and protections. When a regulation imposes criminal penalties, vagueness
concerns are enhanced. Village of Hoffinan Estates v. Flipside, 455 U.S. 489, 498-99 (1982).1%
The Governor’s Shutdown Orders have deprived and continue to deprive Plaintiffs of the
equal protection of the laws under the United States Constitution. Plaintiffs have identified what
are unmistakably arbitrary and discriminatory distinctions among similarly situated businesses
(and even those that cannot maintain social distancing by the very nature of the business) in the
State of Michigan. Because the Governor’s Shutdown Orders are arbitrary and oppressive, and
because they continue to restrict Plaintiffs’ businesses in an arbitrary and irrational manner,

judicial action is necessary to strike down the restrictions, to prevent the wrong and oppression.

17 See Michigan.gov, Frequently Asked COVID-19 Questions, available at:
https://www.michigan.gov/coronavirus/0,9753,7-406-98810---
,00.html?page=1&limit=100&filterCategories=&searchQuery= (last visited on June 5, 2020)

1% Plaintiffs anticipate that Defendants will point to the Governor’s recent fitness “workgroup,”
which is scheduled to meet for the first time the week of June 8. On information and belief, this
“workgroup” is led by Mr. Randall Harrison, an investigator of the Wage and Hour Division in
Michigan’s Department of Labor and Economic Opportunity. The “workgroup” is also too little,
too late, and it is hard to see it as anything but a red herring, considering that it only comes after
the instant lawsuit was filed, two months after the first of at least three very comprehensive plans
were sent to the Governor’s office for the safe reopening of gyms, and that gyms in Regions 6
and 8 have already been opened.
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4. Governor Whitmer’s Lockdown Orders Have Violated Plaintiffs’ Interstate
Commerce Rights

a. The Dormant Commerce Clause Prohibits State Interference with
Interstate Commerce.

The “dormant” Commerce Clause!® restricts state regulation of the flow of interstate
commerce. Huish Detergents, Inc. v Warren Co., 214 F3d 707, 712 (6™ Cir. 2000), citing CTS
Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 87 (1987). A state’s regulation of interstate

commerce is prohibited under the dormant Commerce Clause if it imposes a burden on interstate

m m

commerce that is "'clearly excessive in relation to the putative local benefits"' even in the absence
of discrimination against out-of-state business interests in favor of in-state business interests.
Huish Detergents, Inc. v Warren Co., 214 F3d at 713, citing C & A Carbone, Inc. v. Town of
Clarkstown, New York, 511 U.S. 383, 390 (1994)(quoting Pike v. Bruce Church, Inc., 397 U.S.
137, 142,25 L. Ed. 2d 174, 90 S. Ct. 844 (1970)).

If a state’s regulation interferes with interstate commerce in a manner that violates the
dormant Commerce Clause, the regulation is invalid whether the challenging Plaintiffs are
domiciled in-state or out-of-state. See Comptroller of the Treasury v Wynne, 575 US 542 (2015);
Department of Revenue of Ky. v. Davis, 553 U.S. 328, 336 (2008); Granholm v. Heald, 544 U.S.

460, 469 (2005).

19 The Commerce Clause (U.S. Const. art. I, § 8, cl. 3) states that Congress has the power to
regulate commerce among the states. The Supreme Court has interpreted this to restrict states’
ability to regulate interstate commerce, and this interpretation has become known as the
“dormant” Commerce Clause.
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b. The Orders Violate the Dormant Commerce Clause because the
Burden They Impose is Excessive in Relation to the Putative Benefits
and/or because they have no Rational Basis.

As detailed in the above Statement of Facts and preceding arguments, as well as in the First
Amended Complaint (PagelD.134-150), the EOs place an excessive burden on the fitness industry,
including but not limited to Plaintiffs. Specifically, the Shutdown Orders have forced gyms in
Michigan to remain closed since March 16, 2020. (PagelD.121-127). This has resulted in a
devastating loss of revenue, as well as the permanent closure of a number of fitness facilities—
and as long as the Shutdown Orders continue to obstruct business operations, that number will
continue to increase. (PagelD.137, 182). The extreme burden on this entire industry in Michigan
is plain to see.

Though COVID-19 exists across the nation (and though Michigan ranked only 18" in the
country with respect to active cases as of May 31, 2020), gyms in at least 43 other states are open
for business while Michigan’s are not. (PagelD.97, 134-135). Notably, gyms are open in
Michigan’s three bordering states of Indiana, Ohio, and Wisconsin. Meanwhile, the latest
Shutdown Orders have allowed a wide variety of other Michigan businesses to reopen—including
manufacturing, restaurants, bars, retail and, as of June 15, all “personal touch” businesses.
(PagelD.176). There is no scientific data and no sound reasoning for allowing these other
businesses to reopen while forcing gyms to remain closed.?® To the contrary, the very purpose of
gyms is to prevent illness and improve the health of its clientele. (PagelD.139-140).

Defendants will argue that this extreme burden is justified in order to control the spread of

COVID-19. However, the goal of the Shutdown Orders from the outset was to “flatten the curve.”

20 Plaintiffs in this case cannot prove a negative, which is that there is no data or science that
identify fitness studios as the source of an outbreak anywhere in the United States.
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The data demonstrates, and the Governor admitted on April 27, 2020, the “flattening” occurred
many weeks ago.?' Thus, the “putative local benefits” of the imposed Shutdown Orders when
weighed against the burden on Michigan gyms are spurious at best—and more likely altogether
nonexistent in light of all of the public and private places in which Michigan residents currently
are able to interact.

Here, Plaintiffs businesses engage in interstate commerce in that they have a number of
visiting clients from out-of-state. (PagelD.142-150). Moreover, they have been unable to take
delivery of any purchased equipment and supplies from out-of-state businesses during the time
that they have been closed. Thus, there is an interstate commerce component to the Shutdown
Orders’ impact on gyms.

Plaintiffs do not contend that the Shutdown Orders discriminate against their out-of-state
clients; indeed, neither Michigan residents nor non-residents can go to gyms under the Shutdown
Orders. Rather, Plaintiffs are likely to succeed on the merits of their dormant Commerce Clause
claim because the Shutdown Orders impose a clearly excessive burden on gyms in relation to
any possible benefit of their continued closure at this juncture. Huish Detergents, Inc. v Warren
Co., 214 F3d at 713; Carbone, Inc. v. Town of Clarkstown, New York, 511 U.S. at 390; Pike v.
Bruce Church, Inc., 397 U.S. at 142.

Put another way, to the extent that the Shutdown Orders require gyms in Michigan to
remain closed, they are invalid because they lack any rational basis. As the Seventh Circuit has

described:

2! Michigan Governor Gretchen Whitmer Press Conference Transcript April 27, available at
https://www.rev.com/blog/transcripts/michigan-governor-gretchen-whitmer-press-conference-
transcript-april-27 (“[A]nd so we’ve flattened it...” at 45:53) (last visited June 8, 2020).
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[E]ven in the absence of discrimination, a burden on interstate
commerce that had no rational justification would be invalid. An
example is the Illinois mudguard law invalidated in Bibb v. Navajo
Freight Lines, Inc., 359 U.S. 520, 79 S. Ct. 962, 3 L. Ed. 2d 1003
(1959). The law required all trucks in the state, thus including those
traveling interstate, to be equipped with curved mudguards that the
district court had found not only conferred "no" safety benefits over
straight ones but actually created "hazards previously unknown." Id.
at 525. The law impeded interstate commerce--though maybe local
commerce just as much--and because it lacked a rational basis it
was invalid despite the lack of proof of a disparate impact.

Cavel Int'l, Inc v Madigan, 500 F3d 551, 556 (7" Cir. 2007) (internal citations omitted) (emphasis
added) (Exhibit 19). See also Southern Pacific Co. v. Arizona ex rel. Sullivan, 325 U.S. 761
(1945); CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69 (1987).

There can be no serious dispute that the continued closure of gyms is excessively
burdensome, lacks any rational justification, and violates the dormant Commerce Clause.
Accordingly, Plaintiffs have a high likelihood of success on the merits of Count I of the First
Amended Complaint.

B. The Plaintiffs Will Suffer Irreparable Harm

The Plaintiffs will suffer immeasurable and irreparable harm if the executive orders are
enforced against them. Irreparable harm is “the kind of injury for which monetary damages are
difficult to calculate.” Certified Restoration Dry Cleaining Network, LLCv. Tenke Corp., 511 F.3d
535, 550 (6th Cir. 2007). Irreparable harm exists where a plaintiff’s business is threatened with
insolvency or its financial viability is threatened. See Performance Unlimited, Inc. v. Questar
Publishers Inc., 52 F.3d 1373, 1382 (6th Cir. 1995). Entity-destroying losses differ from mere
damages and constitute irreparable harm. See, e.g., Roso-Lino Beverage Distributors, Inc. v. Coca-

Cola Bottling Co. of New York, Inc., 749 F.2d 124, 125 (2d Circ. 1984).
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The Plaintiffs will suffer irreparable injury from loss of customers, goodwill, and future
business. Further, the harm today to the Plaintiffs grows daily for two reasons. First, Governor has
had this specific industry shut down longer than nearly any industry in the State when there has
not been one single reported outbreak in the United States at a fitness center either before the “Stay
Home” orders began or after over 40 states have allowed the reopening of gyms. Second, our
Governor’s refusal to reengage the fitness industry into the state economy, when nearly all other
businesses are open, sends the false message that the fitness industry is unsafe to reopen, which
will certainly further damage the industry as a whole (and these Plaintiffs specifically).

The Sixth Circuit has held that a moving party will suffer irreparable harm if it loses
customers, goodwill, or future business. See Mich. Bell Telephone Co. v. Engler, 257 F.3d 587,
599 (6" Cir. 2001); Basicomputer Corp. v. Scott, 973 F.2d 507, 512 (6th Cir. Cir. 1992). Mr.
Gulick will suffer irreparable harm in the form of the deprivation of his constitutional rights. See
Maryville Baptist Church, Inc. v. Beshear,  F.3d  ,2020 WL 2111316, at *4 (6th Cir. May
2,2020); Overstreet v. Lexington-Fayette Urban Cty. Gov't, 305 F.3d 566, 578 (6th Cir. 2002).
C. The Public Interest and the Balance of Equities Favor Preliminary Injunctive Relief

The remaining factors also weigh in favor of a preliminary injunction. First, the balance of
harms favors the Plaintiffs. The fitness center Plaintiffs have been unable to see their members for
over 12 weeks, causing unprecedented disruptions to their members’ physical and mental health.
Many of the fitness studio Plaintiffs have had to lay off all or some of their staff, have little to no
income, and yet still need to keep paying rent and utilities on their facilities. These layoffs and
enormous financial losses are impacting the fitness industry’s ability to effectively respond to the
very comorbidities that have caused complications with COVID-19 itself. Permitting the fitness

industry to reengage with its members does not pose a significant risk of exacerbating the

28



Case 1:20-cv-00458-PLM-PJG ECF No. 33 filed 06/08/20 PagelD.295 Page 35 of 36

transmission of COVID-19, as there have been no known outbreaks at fitness facilities across the
United States. Further, the fitness industry is well-qualified to take steps to ensure sanitation and
appropriate protocol with respect to member interaction and safety. The fitness industry has
described in detail how they will do so.

These concerns dovetail with the general public interest. “[I]t is always in the public
interest to prevent violation of a party’s constitutional rights.” G & V Lounge, Inc. v. Mich. Liquor
Control Comm’n, 23 F.3d 1071, 1079 (6th Cir. 1994). The wider public interest also favors a
limited injunction in this case, due to the significant mental and physical health benefits of fitness
and the work performed by Plaintiffs in the health and wellness industry. Thus, the remaining
factors also dictate that an injunction is appropriate in this case.

IV.  CONCLUSION

A preliminary injunction should be entered, enjoining the Defendants from applying EO

2020-110, EO 2020-115, and the HHS order to preclude the Plaintiffs’ activities.

Dated: June 8, 2020 Respectfully submitted,

/s/ Scott M. Erskine

SCOTT M. ERSKINE (P54714)
CARLY VAN THOMME (P59706)
ERSKINE LAW, PC

Attorneys for Plaintiffs

612 West University Drive
Rochester, Michigan 48307

(248) 601-4497
serskine(@erskinelaw.com
cvanthomme(@erskinelaw.com
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LIFFT, INC

Gov Gretchen Whitmer
P.O. Box 30013
Lansing, Michigan 48909

14 May 2020

Dear Gov Gretchen Whitmer,

LIFFT is a coalition of small, independently owned gyms and personal trainers who have
organized to form a collective voice. We, as well as our members, have been greatly impacted
by the extended stay at home executive orders crafted in response to the current COVID 19
pandemic affecting our state.

The health and welfare of our members and communities is dramatically worsening due to the
lack of access to our facilities and services. Mental health struggles, alcohol and substance
abuse, suicidal ideation and suicide attempts, and domestic violence are all on the rise, due at
least in a significant part to lack of access to outlets that allow for decompression for those

struggling with them.
Physical fitness, as well, directly impacts some of the most significant risk factors for worsened
morbidity and mortality from COVID 19. Obesity, diabetes, and hypertension are all associated

with a worse prognosis in this disease; our services help individuals mitigate their risk factors
and improve their overall health and wellness.

Our members respect science and infectious disease. A proposal to safely open our facilities at a
reduced occupancy initially has been crafted following CDC and OSHA guidance and is included
for your review as follows:

As Michigan small business owners who own and run independent fitness facilities of less than
250 members,/10000 sq feet, we propose the following safe reopening policies:

PHONE 707.330.8318




.

gy
kS

1. Reclassification of small litness facilities as defined above as appropriate for phase 4
Facilities typically provide a minimum of 28 sq ft for each person using a facility and access to
numbers of patrons |s limited to this number. During phase 4, facilities would operate at 25% of
normal capacity, or 100 sq feet allotted per member, Facilities will provide their own specific
strategies to ensure this number is not exceeded and will detail them in their own site-specific

plans. At phase 5, we will move to 50% of capacity maximum, and at phase 6, full capacity of
facility can resume.,

2. Prominent signage will be placed for patrons to perform “self-health checks” before entering
the facility. An electronic document can be sent easily to members as well containing the health
screening questionnaire with recommendations to quarantine for 14 days if a member were to
answer yes to any of the following in the health inventory assessment. E.g: Have you or anyone
in your household experienced a temperature above 99.5 (oral), developed a sustained
headache, cough, feeling generally unwell, congestion, sore throat, allergy symptoms that don’t
respond to antihistamines, abdominal pain/vomiting/diarrhea, sudden onset of loss of smell
and/or taste, or purple painful spots on toes or fingers. Additionally, all employees of the
facilities will perform the same health inventory and perform self-temperature checks. If they
are deemed to be possible COVID19 infection, they will leave the premises and guarantine at
home. They may return to facility 7 days after fever resolves if present, or when symptom free
for 7 days if fever absent, or after a total of 14 days after they entered quarantine has elapsed.

3. Patrons and employees will wash hands prior to entering training area and again before
leaving facility. Adequate supplies of appropriate handwashing agents will be provided by
facility.

4. Patrons will maintain a minimum of 6 ft of distance between each other while training. No
equipment is to be shared, including bars, squat racks, deadlift platforms, and benches. There
will be no community chalk; patrons must supply their own for their personal use only.

5. Patrons will wear a mask that covers both their nose and mouth while they are in the facility.
This is to prevent droplet exposure in an environment where people are breathing more heavily
under physical stress. If a patron is unable to mask, they will not be permitted to train in the
facility until such time as masks are no longer deemed advisable by the CDC or local
government.

6. Shirts and shoes will be worn at all times,

7. Classes and training will be “staged”, i.e, there will be no overlap between members’ reserved
time slots. All members from prior time slot must leave before those who have reserved the
next time slot may enter.

8. Patrons will be reminded by signage to not touch face, mouth, or eyes while in facility.

PHONE 707.330.8318
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9. Drinking fountains will remain off during the pandemic. Patrons must bring their own water
bottles from home.

10. Patrons must wipe off equipment with a disinfectant solution that will be amply available
throughout the facility. They must wipe off equipment with the solution before and after use.

11. The facility will be swept and mopped nightly, including bathrooms. All frequently used
objects and surfaces will be disinfected at the end of each day, as well as throughout the day by
facility staff and patrons.

12. If a patron is found to have COVID19, or develops symptoms suggestive of COVID 19 within
48 hours of being at the facility, they must notify the facility immediately. At that time, the
facility will be closed for a thorough cleaning and disinfecting of all surfaces before it will be
reopened to members. Additionally, facility will notify all members in the facility when the
patron with presumed COVID19 was present so that they may quarantine according to current
guidelines and prevent community spread.

CDC guidelines for safe reopening are listed below and have been covered in full in our
proposal.

https://www.cdc.gov/coronavirus/2019-ncov/community/reopen-guidance.html

» social distancing (specifically, staying 6 feet away from others when you must go into a
shared space)

« frequently washing hands or use alcohol-based (at least 60% alcohol) hand sanitizer

when soap and water are not available

wearing cloth face coverings

avoiding touching eyes, nose, and mouth

staying home when sick

cleaning and disinfecting frequently touched objects and surfaces

Thank you for your kind consideration.

Sincerely,
Ay
/ )

Tina Kinsley, MD
President, LIFFT

PHONE 707.330.8318
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Executive Order 2020-04 - Declaration of
State of Emergency

EXECUTIVE ORDER

No. 2020-4

Declaration of State of Emergency

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness or death. It is caused by a new strain
of coronavirus that had not been previously identified in humans and can easily spread from person to person.

COVID-19 has been identified as the cause of an outbreak of respiratory iliness first detected in Wuhan City in the Hubei
Province of China. Person-to-person spread of the virus has occurred in the United States, with some of those occurring in
people with no travel history and no known source of exposure. On January 31, 2020, the United States Department of Health
and Human Services Secretary Alex Azar declared a public health emergency for COVID-19, and affected state and local
governments have also declared states of emergency.

The State of Michigan has been taking proactive steps to prevent and prepare for the spread of this disease. On February 3,
2020, the Michigan Department of Health and Human Services (MDHHS) activated the Community Health Emergency
Coordination Center, and has been working diligently with local health departments, health systems, and medical providers
throughout Michigan to make sure appropriate screening and preparations for COVID-19 are being made. On February 28,
2020, I activated the State Emergency Operations Center to maximize coordination with state, local and federal agencies, as
well as private partners, and to help prevent the spread of the disease. On March 3, 2020, | created four task forces comprising
key state government agencies to coordinate the state’s response and work closely with the appropriate community and non-
governmental stakeholders to combat the spread of COVID-19 and assess the impact it may have on Michiganders’ day-to-day
lives. And throughout this time, the State has been working with schools, businesses, medical providers, local health
departments, and residents to make sure they have the information they need to prepare for potential cases.

On March 10, 2020, MDHHS identified the first two presumptive-positive cases of COVID-19 in Michigan.

Section 1 of article 5 of the Michigan Constitution of 1963 vests the executive power of the State of Michigan in the governor.

The Emergency Management Act, 1976 PA 390, as amended, MCL 30.403(4), provides that “[t]he governor shall, by executive
order or proclamation, declare a state of emergency if he or she finds that an emergency has occurred or that the threat of an
emergency exists.”

The Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended, MCL 10.31(1), provides that “[d]uring times of
great public crisis, disaster, rioting, catastrophe, or similar public emergency within the state, or reasonable apprehension of
immediate danger of a public emergency of that kind, . . . the governor may proclaim a state of emergency and designate the
area involved.”

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. Astate of emergency is declared across the State of Michigan.

2. The Emergency Management and Homeland Security Division of the Department of State Police must coordinate and
maximize all state efforts that may be activated to state service to assist local governments and officials and may call
upon all state departments to utilize available resources to assist.

3. The state of emergency is terminated when emergency conditions no longer exist and appropriate programs have been
implemented to recover from any effects of the emergency conditions, consistent with the legal authorities upon which
this declaration is based and any limits on duration imposed by those authorities.

Given under my hand and the Great Seal of the State of Michigan.
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Executive Order 2020-33 (COVID-19)

EXECUTIVE ORDER

No. 2020-33

Expanded emergency and disaster declaration

On March 10, 2020, | issued Executive Order 2020-4, which declared a state of emergency in Michigan to address the COVID-19
pandemic. This new disease, caused by a novel coronavirus not previously identified in humans, can easily spread from person
to person and can result in serious illness or death. There is currently no approved vaccine or antiviral treatment.

Scarcely three weeks later, the virus has spread across Michigan. To date, the state has 9,334 confirmed cases of COVID-19 and
337 people have died of the disease. Many thousands more are infected but have not been tested. Hospitals in Oakland,
Macomb, Wayne, and Washtenaw counties are reporting that they are full or nearly full to capacity. Ventilators and personal
protective equipment are in short supply and high demand. Michigan needs more medical personnel than are currently
available to care for COVID-19 patients. Dormitories and a convention center are being converted to temporary field hospitals.

The best way to slow the spread of COVID-19 is for people to stay home and keep their distance from others. To that end, and
pursuant to the recommendations of public health experts, | have restricted access to places of public accommodation and
school buildings in Executive Orders 2020-20 and 2020-11, respectively. And in Executive Order 2020-21, | have limited
gatherings and travel, and have required all workers who are not necessary to sustain or protect life to remain at home.

Social distancing, though necessary to combat COVID-19, has harsh economic consequences. Almost overnight, businesses
and government agencies have had to dramatically adjust how they work. Where working from home is not possible,
businesses have closed or significantly restricted their normal operations. Michiganders are losing their jobs in record
numbers: over the past two weeks alone, nearly a half-million of them submitted claims for unemployment insurance. That is
more claims than were filed in the entirety of the prior calendar year.

The economic damage—already severe—will compound with time. On March 19, 2020, economists at the University of
Michigan forecasted that as many as 1 in 10 Michiganders could be unemployed by the fall and that economic sectors that
feature substantial social interaction could contract by as much as 50%. As a result, many families in Michigan will struggle to
pay their bills or even put food on the table.

My administration has already taken aggressive measures to mitigate the economic harms of this pandemic. In Executive
Order 2020-18, we placed strict rules on businesses to prevent price gouging. In Executive Order 2020-19, we put a temporary
hold on evictions for families that cannot make their rent. And in Executive Order 2020-24, we expanded eligibility for
unemployment benefits.

Nonetheless, the COVID-19 pandemic has disrupted and will continue to disrupt our economy, our homes, and our
educational, civic, social, and religious institutions. School closures have made it harder to educate our children and have
increased strain on parents, many of whom continue to work from home. The closure of museums and theaters will limit
people’s ability to enrich themselves through the arts. And curtailing gatherings has left many seeking new ways to connect
with their community during these challenging times.

The health, economic, and social harms of the COVID-19 pandemic are widespread and severe, and they demand we do more.

Section 1 of article 5 of the Michigan Constitution of 1963 vests the executive power of the State of Michigan in the governor.

The Emergency Management Act, 1976 PA 390, as amended, MCL 30.403(3)-(4), provides that “[t]he governor shall, by executive
order or proclamation, declare a state of emergency” and/or a “state of disaster” upon finding that an emergency and/or
disaster has occurred or is threatening to occur.

The Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended, MCL 10.31(1), provides that “[d]uring times of
great public crisis, disaster, rioting, catastrophe, or similar public emergency within the state . .. the governor may proclaim a
state of emergency and designate the area involved.”

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. A state of emergency and a state of disaster are both declared across the State of Michigan.

2. The Emergency Management and Homeland Security Division of the Department of State Police must coordinate and
maximize all state efforts that may be activated to state service to assist local governments and officials and may call
upon all state departments to utilize available resources to assist.

3. The state of emergency and the state of disaster will terminate when emergency and disaster conditions no longer exist
and appropriate programs have been implemented to recover from any effects of the statewide emergency and disaster,
consistent with the legal authorities upon which this declaration is based and any limits imposed by those authorities,
including section 3 of the Emergency Management Act, 1976 PA 390, as amended, MCL 30.403.

4. Executive Order 2020-4 is rescinded and replaced. All previous orders that rested on Executive Order 2020-4 now rest on
this order.

Given under my hand and the Great Seal of the State of Michigan.
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Executive Order 2020-09 (COVID-19)

EXECUTIVE ORDER

No. 2020-9

Temporary restrictions on the use of places of public accommodation

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness or death. It is caused by a new strain
of coronavirus not previously identified in humans and easily spread from person to person. There is currently no approved
vaccine or antiviral treatment for this disease.

On March 10, 2020, the Michigan Department of Health and Human Services identified the first two presumptive-positive cases
of COVID-19 in Michigan. On that same day, | issued Executive Order 2020-4. This order declared a state of emergency across
the state of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act, 1976
PA 390, as amended, MCL 30.401-.421, and the Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended, MCL
10.31-.33.

The Emergency Management Act vests the governor with broad powers and duties to “cop[e] with dangers to this state or the
people of this state presented by a disaster or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the Emergency Powers of the
Governor Act of 1945, provides that, after declaring a state of emergency, “the governor may promulgate reasonable orders,
rules, and regulations as he or she considers necessary to protect life and property or to bring the emergency situation within
the affected area under control.” MCL 10.31(1).

To mitigate the spread of COVID-19, protect the public health, and provide essential protections to vulnerable Michiganders, it
is reasonable and necessary to impose limited and temporary restrictions on the use of places of public accommodation.

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. Beginning as soon as possible but no later than March 16, 2020 at 3:00 pm, and continuing until March 30, 2020 at 11:59
pm, the following places of public accommodation are closed to ingress, egress, use, and occupancy by members of the
public:

a. Restaurants, food courts, cafes, coffeehouses, and other places of public accommodation offering food or beverage for
on-premises consumption;

b. Bars, taverns, brew pubs, breweries, microbreweries, distilleries, wineries, tasting rooms, special licensees, clubs, and
other places of public accommodation offering alcoholic beverages for on-premises consumption;

c. Hookah bars, cigar bars, and vaping lounges offering their products for on-premises consumption;

d. Theaters, cinemas, and indoor and outdoor performance venues;

e. Libraries and museums;

f. Gymnasiums, fitness centers, recreation centers, indoor sports facilities, indoor exercise facilities, exercise studios, and
spas;

g. Casinos licensed by the Michigan Gaming Control Board, racetracks licensed by the Michigan Gaming Control Board, and
Millionaire Parties licensed by the Michigan Gaming Control Board; and

h. Places of public amusement not otherwise listed above.

Places of public accommodation subject to this section are encouraged to offer food and beverage using delivery
service, window service, walk-up service, drive-through service, or drive-up service, and to use precautions in doing so to
mitigate the potential transmission of COVID-19, including social distancing. In offering food or beverage, a place of
public accommodation subject to this section may permit up to five members of the public at one time in the place of
public accommodation for the purpose of picking up their food or beverage orders, so long as those individuals are at
least six feet apart from one another while on premises.

This section does not prohibit an employee, contractor, vendor, or supplier of a place of public accommodation from
entering, exiting, using, or occupying that place of public accommodation in their professional capacity.

2. The restrictions imposed by this order do not apply to any of the following:

a. Places of public accommodation that offer food and beverage not for on-premises consumption, including grocery stores,
markets, convenience stores, pharmacies, drug stores, and food pantries, other than those portions of the place of public
accommodation subject to the requirements of section 1;

b. Health care facilities, residential care facilities, congregate care facilities, and juvenile justice facilities;

c. Crisis shelters or similar institutions; and

d. Food courts inside the secured zones of airports.

3. For purposes of this order:

a. “Place of public accommodation” means a business, or an educational, refreshment, entertainment, or recreation facility,
or an institution of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages, or
accommodations are extended, offered, sold, or otherwise made available to the public. Place of public accommodation
also includes the facilities of private clubs, including country clubs, golf clubs, boating or yachting clubs, sports or athletic
clubs, and dining clubs.

b. “Place of public amusement” means a place of public accommodation that offers indoor services or facilities, or outdoor
services or facilities involving close contact of persons, for amusement or other recreational or entertainment purposes.
A place of public amusement includes an amusement park, arcade, bingo hall, bowling alley, indoor climbing facility,
skating rink, trampoline park, and other similar recreational or entertainment facilities.

4. The director of the Department of Health and Human Services, the Michigan Liquor Control Commission, and the
executive director of the Michigan Gaming Control Board must issue orders and directives and take other actions
pursuant to law as necessary to implement this order.

5. This order does not alter any of the obligations under law of an employer affected by this order to its employees or to the
employees of another employer.

6. Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a misdemeanor.

Given under my hand and the Great Seal of the State of Michigan.
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Executive Order 2020-20 (COVID-19)

EXECUTIVE ORDER

No. 2020-20

Temporary restrictions on the use of places of public accommodation

Rescission of Executive Order 2020-9

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness or death. It is caused by a new strain
of coronavirus not previously identified in humans and easily spread from person to person. There is currently no approved
vaccine or antiviral treatment for this disease.

On March 10, 2020, the Michigan Department of Health and Human Services identified the first two presumptive-positive cases
of COVID-19 in Michigan. On that same day, | issued Executive Order 2020-4. This order declared a state of emergency across
the state of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act, 1976
PA 390, as amended, MCL 30.401-.421, and the Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended, MCL
10.31-.33.

The Emergency Management Act vests the governor with broad powers and duties to “cop[e] with dangers to this state or the
people of this state presented by a disaster or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the Emergency Powers of the
Governor Act of 1945, provides that, after declaring a state of emergency, “the governor may promulgate reasonable orders,
rules, and regulations as he or she considers necessary to protect life and property or to bring the emergency situation within
the affected area under control.” MCL 10.31(1).

To mitigate the spread of COVID-19, protect the public health, and provide essential protections to vulnerable Michiganders, it
is reasonable and necessary to impose limited and temporary restrictions on the use of places of public accommodation.

Executive Order 2020-9 imposed such restrictions. This order changes those restrictions by clarifying their application to
facilities offering non-essential personal care services. When the restrictions in this order take effect, Executive Order 2020-9 is
rescinded.

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. Beginning as soon as possible but no later than March 22, 2020 at 9:00 am, and continuing until April 13, 2020 at 11:59
pm, the following places of public accommodation are closed to ingress, egress, use, and occupancy by members of the
public:

a. Restaurants, food courts, cafes, coffeehouses, and other places of public accommodation offering food or beverage for
on-premises consumption;

b. Bars, taverns, brew pubs, breweries, microbreweries, distilleries, wineries, tasting rooms, special licensees, clubs, and
other places of public accommodation offering alcoholic beverages for on-premises consumption;

c. Hookah bars, cigar bars, and vaping lounges offering their products for on-premises consumption;

d. Theaters, cinemas, and indoor and outdoor performance venues;

e. Libraries and museums;

f. Gymnasiums, fitness centers, recreation centers, indoor sports facilities, indoor exercise facilities, exercise studios, and
facilities offering non-essential personal care services;

g. Casinos licensed by the Michigan Gaming Control Board, racetracks licensed by the Michigan Gaming Control Board, and
Millionaire Parties licensed by the Michigan Gaming Control Board; and

h. Places of public amusement not otherwise listed above.

Places of public accommodation subject to this section are encouraged to offer food and beverage using delivery
service, window service, walk-up service, drive-through service, or drive-up service, and to use precautions in doing so to
mitigate the potential transmission of COVID-19, including social distancing. In offering food or beverage, a place of
public accommodation subject to this section may permit up to five members of the public at one time in the place of
public accommodation for the purpose of picking up their food or beverage orders, so long as those individuals are at
least six feet apart from one another while on premises.

This section does not prohibit an employee, contractor, vendor, or supplier of a place of public accommodation from
entering, exiting, using, or occupying that place of public accommodation in their professional capacity.

2. The restrictions imposed by this order do not apply to any of the following:

a. Places of public accommodation that offer food and beverage not for on-premises consumption, including grocery stores,
markets, convenience stores, pharmacies, drug stores, and food pantries, other than those portions of the place of public
accommodation subject to the requirements of section 1;

b. Health care facilities, residential care facilities, congregate care facilities, and juvenile justice facilities;

c. Crisis shelters or similar institutions; and

d. Food courts inside the secured zones of airports.

3. For purposes of this order:

a. “Non-essential personal care services” includes but is not limited to hair, nail, tanning, massage, traditional spa, tattoo,
body art, and piercing services, and similar personal care services that require individuals to be within six feet of each
other. This does not include services necessary for medical treatment as determined by a licensed medical provider.

b. “Place of public accommodation” means a business, or an educational, refreshment, entertainment, or recreation facility,
or an institution of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages, or
accommodations are extended, offered, sold, or otherwise made available to the public. Place of public accommodation
also includes the facilities of private clubs, including country clubs, golf clubs, boating or yachting clubs, sports or athletic
clubs, and dining clubs.

c. “Place of public amusement” means a place of public accommodation that offers indoor services or facilities, or outdoor
services or facilities involving close contact of persons, for amusement or other recreational or entertainment purposes.
A place of public amusement includes an amusement park, arcade, bingo hall, bowling alley, indoor climbing facility,
skating rink, trampoline park, and other similar recreational or entertainment facilities.

4. The director of the Department of Health and Human Services, the Michigan Liquor Control Commission, and the
executive director of the Michigan Gaming Control Board must issue orders and directives and take other actions
pursuant to law as necessary to implement this order.

5. This order does not alter any of the obligations under law of an employer affected by this order to its employees or to the
employees of another employer.

6. Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a misdemeanor.

7. On March 22, 2020 at 9:00 am, Executive Order 2020-9 is rescinded.

Given under my hand and the Great Seal of the State of Michigan.
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Executive Order 2020-43 (COVID-19)

EXECUTIVE ORDER

No. 2020-43

Temporary restrictions on the use of places of public accommodation

Rescission of Executive Order 2020-20

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness or death. It is caused by a new strain
of coronavirus not previously identified in humans and easily spread from person to person. There is currently no approved
vaccine or antiviral treatment for this disease.

On March 10, 2020, the Michigan Department of Health and Human Services identified the first two presumptive-positive cases
of COVID-19 in Michigan. On that same day, | issued Executive Order 2020-4. This order declared a state of emergency across
the state of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act, 1976
PA 390, as amended, MCL 30.401 et seq., and the Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended,
MCL 10.31 et seq.

In the three weeks that followed, the virus spread across Michigan, bringing deaths in the hundreds, confirmed cases in the
thousands, and deep disruption to this state’s economy, homes, and educational, civic, social, and religious institutions. On
April 1, 2020, in response to the widespread and severe health, economic, and social harms posed by the COVID-19 pandemic,
| issued Executive Order 2020-33. This order expanded on Executive Order 2020-4 and declared both a state of emergency and
a state of disaster across the State of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945.

The Emergency Management Act vests the governor with broad powers and duties to “cop[e] with dangers to this state or
the people of this state presented by a disaster or emergency,” which the governor may implement through “executive
orders, proclamations, and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the Emergency
Powers of the Governor Act of 1945 provides that, after declaring a state of emergency, “the governor may promulgate
reasonable orders, rules, and regulations as he or she considers necessary to protect life and property or to bring the
emergency situation within the affected area under control.” MCL 10.31(1).

To mitigate the spread of COVID-19, protect the public health, and provide essential protections to vulnerable Michiganders, it
is reasonable and necessary to impose limited and temporary restrictions on the use of places of public accommodation.

Executive Order 2020-20 imposed such restrictions, which were then supplemented by the restrictions on in-person work,
travel, and gatherings imposed by Executive Order 2020-42. Because these restrictions on places of public accommodation
remain reasonable and necessary to suppress the spread of COVID-19 and protect the public health and safety of this state
and its residents, this order extends their duration to April 30, 2020, to match the duration of the further restrictions imposed
by Executive Order 2020-42. With this order, Executive Order 2020-20 is rescinded.

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. Effective immediately and continuing until April 30, 2020 at 11:59 pm, the following places of public accommodation are
closed to ingress, egress, use, and occupancy by members of the public:

a. Restaurants, food courts, cafes, coffeehouses, and other places of public accommodation offering food or beverage for
on-premises consumption;

b. Bars, taverns, brew pubs, breweries, microbreweries, distilleries, wineries, tasting rooms, special licensees, clubs, and
other places of public accommodation offering alcoholic beverages for on-premises consumption;

c. Hookah bars, cigar bars, and vaping lounges offering their products for on-premises consumption;

d. Theaters, cinemas, and indoor and outdoor performance venues;

e. Libraries and museums;

f. Gymnasiums, fitness centers, recreation centers, indoor sports facilities, indoor exercise facilities, exercise studios, and
facilities offering non-essential personal care services;

g. Casinos licensed by the Michigan Gaming Control Board, racetracks licensed by the Michigan Gaming Control Board, and
Millionaire Parties licensed by the Michigan Gaming Control Board; and

h. Places of public amusement not otherwise listed above.

Places of public accommodation subject to this section are encouraged to offer food and beverage using delivery
service, window service, walk-up service, drive-through service, or drive-up service, and must use precautions in doing so
to mitigate the potential transmission of COVID-19, including social distancing. In offering food or beverage, a place of
public accommodation subject to this section may permit up to five members of the public at one time in the place of
public accommodation for the purpose of picking up their food or beverage orders, so long as those individuals are at
least six feet apart from one another while on premises.

This section does not prohibit an employee, contractor, vendor, or supplier of a place of public accommodation from
entering, exiting, using, or occupying that place of public accommodation in their professional capacity.

2. The restrictions imposed by this order do not apply to any of the following:

a. Places of public accommodation that offer food and beverage not for on-premises consumption, including grocery stores,
markets, convenience stores, pharmacies, drug stores, and food pantries, other than those portions of the place of public
accommodation subject to the requirements of section 1;

b. Health care facilities, residential care facilities, congregate care facilities, and juvenile justice facilities;

c. Crisis shelters or similar institutions; and

d. Food courts inside the secured zones of airports.

3. For purposes of this order:

a. “Non-essential personal care services” includes but is not limited to hair, nail, tanning, massage, traditional spa, tattoo,
body art, and piercing services, and similar personal care services that require individuals to be within six feet of each
other. This does not include services necessary for medical treatment as determined by a licensed medical provider.

b. “Place of public accommodation” means a business, or an educational, refreshment, entertainment, or recreation facility,
or an institution of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages, or
accommodations are extended, offered, sold, or otherwise made available to the public. Place of public accommodation
also includes the facilities of private clubs, including country clubs, golf clubs, boating or yachting clubs, sports or athletic
clubs, and dining clubs.

c. “Place of public amusement” means a place of public accommodation that offers indoor services or facilities, or outdoor
services or facilities involving close contact of persons, for amusement or other recreational or entertainment purposes.
A place of public amusement includes an amusement park, arcade, bingo hall, bowling alley, indoor climbing facility,
skating rink, trampoline park, and other similar recreational or entertainment facilities.

4. The director of the Department of Health and Human Services, the Michigan Liquor Control Commission, and the
executive director of the Michigan Gaming Control Board must issue orders and directives and take other actions
pursuant to law as necessary to implement this order.

5. This order does not alter any of the obligations under law of an employer affected by this order to its employees or to the
employees of another employer.

6. The restrictions and requirements imposed by this order supplement, and must not be construed to diminish or relax
in any way, the restrictions and requirements imposed by Executive Order 2020-42 or any executive order that may
follow from it.

7. Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a misdemeanor.

8. Executive Order 2020-20 is rescinded.

Given under my hand and the Great Seal of the State of Michigan.
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Executive Order 2020-69 (COVID-19)

EXECUTIVE ORDER

No. 2020-69

Temporary restrictions on the use of places of public accommodation

Rescission of Executive Order 2020-43

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness or death. It is caused by a new strain
of coronavirus not previously identified in humans and easily spread from person to person. There is currently no approved
vaccine or antiviral treatment for this disease.

On March 10, 2020, the Department of Health and Human Services identified the first two presumptive-positive cases of
COVID-19 in Michigan. On that same day, | issued Executive Order 2020-4. This order declared a state of emergency across the
state of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act, 1976 PA
390, as amended, MCL 30.401 et seq., and the Emergency Powers of the Governor Act of 1945, 1945 PA 302, as amended, MCL
10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed cases in the tens of thousands, and
deep disruption to this state’s economy, homes, and educational, civic, social, and religious institutions. On April 1, 2020, in
response to the widespread and severe health, economic, and social harms posed by the COVID-19 pandemic, | issued
Executive Order 2020-33. This order expanded on Executive Order 2020-4 and declared both a state of emergency and a state
of disaster across the State of Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30, 2020, finding that COVID-19 had
created emergency and disaster conditions across the State of Michigan, | issued Executive Order 2020-67 to continue the
emergency declaration under the Emergency Powers of the Governor Act, as well as Executive Order 2020-68 to issue new
emergency and disaster declarations under the Emergency Management Act.

The Emergency Management Act vests the governor with broad powers and duties to “cop[e] with dangers to this state or the
people of this state presented by a disaster or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the Emergency Powers of the
Governor Act of 1945 provides that, after declaring a state of emergency, “the governor may promulgate reasonable orders,
rules, and regulations as he or she considers necessary to protect life and property or to bring the emergency situation within
the affected area under control.” MCL 10.31(1).

To mitigate the spread of COVID-19, protect the public health, and provide essential protections to vulnerable Michiganders, it
is reasonable and necessary to impose limited and temporary restrictions on the use of places of public accommodation.

Executive Order 2020-20 imposed such restrictions, which were then supplemented by the restrictions on in-person work,
travel, and gatherings imposed by Executive Order 2020-42. Executive Orders 2020-20 and 2020-42 were then replaced by
Executive Orders 2020-43 and 2020-59, respectively. Because these restrictions on places of public accommodation remain
reasonable and necessary to suppress the spread of COVID-19 and protect the public health and safety of this state and its
residents, this order extends their duration to May 28, 2020. With this order, Executive Order 2020-43 is rescinded.

Acting under the Michigan Constitution of 1963 and Michigan law, | order the following:

1. Effective immediately and continuing until May 28, 2020 at 11:59 pm, the following places of public accommodation are
closed to ingress, egress, use, and occupancy by members of the public:

a. Restaurants, food courts, cafes, coffeehouses, and other places of public accommodation offering food or beverage for
on-premises consumption;

b. Bars, taverns, brew pubs, breweries, microbreweries, distilleries, wineries, tasting rooms, special licensees, clubs, and
other places of public accommodation offering alcoholic beverages for on-premises consumption;

c. Hookah bars, cigar bars, and vaping lounges offering their products for on-premises consumption;

d. Theaters, cinemas, and indoor and outdoor performance venues;

e. Libraries and museums;

f. Gymnasiums, fitness centers, recreation centers, indoor sports facilities, indoor exercise facilities, exercise studios, and
facilities offering non-essential personal care services;

g. Casinos licensed by the Michigan Gaming Control Board, racetracks licensed by the Michigan Gaming Control Board, and
Millionaire Parties licensed by the Michigan Gaming Control Board; and

h. Places of public amusement not otherwise listed above.

Places of public accommodation subject to this section are encouraged to offer food and beverage using delivery
service, window service, walk-up service, drive-through service, or drive-up service, and must use precautions in doing so
to mitigate the potential transmission of COVID-19, including social distancing. In offering food or beverage, a place of
public accommodation subject to this section may permit up to five members of the public at one time in the place of
public accommodation for the purpose of picking up their food or beverage orders, so long as those individuals are at
least six feet apart from one another while on premises.

This section does not prohibit an employee, contractor, vendor, or supplier of a place of public accommodation from
entering, exiting, using, or occupying that place of public accommodation in their professional capacity.

2. The restrictions imposed by this order do not apply to any of the following:

a. Places of public accommodation that offer food and beverage not for on-premises consumption, including grocery stores,
markets, convenience stores, pharmacies, drug stores, and food pantries, other than those portions of the place of public
accommodation subject to the requirements of section 1;

b. Health care facilities, residential care facilities, congregate care facilities, and juvenile justice facilities;

c. Crisis shelters or similar institutions; and

d. Food courts inside the secured zones of airports.

3. For purposes of this order:

a. “Non-essential personal care services” includes but is not limited to hair, nail, tanning, massage, traditional spa, tattoo,
body art, and piercing services, and similar personal care services that require individuals to be within six feet of each
other. This does not include services necessary for medical treatment as determined by a licensed medical provider.

b. “Place of public accommodation” means a business, or an educational, refreshment, entertainment, or recreation facility,
or an institution of any kind, whether licensed or not, whose goods, services, facilities, privileges, advantages, or
accommodations are extended, offered, sold, or otherwise made available to the public. Place of public accommodation
also includes the facilities of private clubs, including country clubs, golf clubs, boating or yachting clubs, sports or athletic
clubs, and dining clubs.

c. “Place of public amusement” means a place of public accommodation that offers indoor services or facilities, or outdoor
services or facilities involving close contact of persons, for amusement or other