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PLAINTIFFS’ OPPOSITION TO DEFENDANTS’ MOTION  

TO ALTER AND VACATE THE PRELIMINARY INJUNCTION 
 

 This Court has now twice found that Plaintiffs were likely to succeed in showing that the 

Department of Corrections (“DOC”) acted with reckless disregard in failing to implement and 

execute procedures to ensure the health and safety of proposed class members.  See Dkt. Nos. 51 

(“TRO Op.”), 100 (“PI Op.”).  Nearly four months ago, relying on inspection reports from Court-

appointed amici, multiple expert reports, and dozens of declarations from DOC residents and staff, 

the Court issued a TRO requiring DOC to adopt and enforce sanitation, hygiene, and medical 

practices.  Two months later, the Court issued a preliminary injunction after finding (relying on 

additional amici inspections, expert reports, and evidence from DOC residents and staff) that DOC 

had still not adequately implemented and enforced practices to keep residents and staff safe.    

 Now, less than a month after the Court issued its preliminary injunction, DOC asks the 

Court to lift the injunction, primarily relying on its claim to have “halted the spread of COVID-19 

in its facilities.”  Dkt. No. 105-1 (“Defs.’ Br.”), at 9. 

 In claiming victory over COVID-19, Defendants ask the Court to fold up an umbrella in 

the middle of a rainstorm.  The Court should not do so.  Since filing its motion, the jail has reported 
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positive cases, showing either that the virus was never eliminated in the first place, or that it has 

spread again.  Since urging the Court to dissolve the injunction, DOC has twice informed the Court 

that several residents have since tested positive for COVID-19, see Dkt. Nos. 111, 114, a spread 

that can be attributed to a flawed quarantine policy.  DOC’s public data suggests that an additional 

resident tested positive on August 11.1  Other reports by DOC residents and a DOC staff member, 

filed as exhibits to this brief, reveal DOC’s continued failures to implement protocols.  One 

correctional officer reports that in the weeks after Defendants filed for reconsideration, she has 

“noticed particularly disturbing failures with respect to quarantining and social distancing.”  Ex. 

A (“Bess Decl.”), at ¶ 4.  She details several alarming and blatant failures of Defendants to follow 

CDC policies, including “over twenty inmates crowded in Medical 68’s small waiting room,” and 

mixing of residents from quarantine units and general population units in a small elevator.  Id. at 

¶¶ 14-17.      

Having reviewed this evidence, Dr. Meyer concludes in an updated expert report that it is 

“gravely misguided and dangerous for the D.C. Jail to claim to have ‘halted’ or ‘stopped’ the 

spread of COVID-19.”  Ex. B (“Meyer Decl.”), at ¶ 23.  Dr. Meyer also warns that Defendants’ 

current quarantine policy, under which new intakes to the jail are housed on the same unit as 

existing jail residents, “almost guarantee[] the spread of the virus among inmates.”  Id. ¶ 9.  The 

jail “must be on high guard and vigilant while cases rise in the community and during the fall and 

winter, when seasonal influenza will be prevalent as well.”  Id. ¶ 24.  Accordingly, the Court should 

                                                 
1  The District of Columbia’s “Public Safety Agency COVID-19 Case Data” reported on August 
12, 2020, that 212 residents have tested positive, an increase from August 11, 2020.  See District 
of Columbia, Public Safety Agency COVID-19 Case Data (last accessed August 13, 2020), 
https://coronavirus.dc.gov/page/public-safety-agency-covid-19-case-data. 
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direct amici — who are available and willing — to continue their role monitoring compliance with 

the Court’s order.   

 Defendants’ arguments also lack legal support.  Defendants do not even attempt to argue, 

as required under Rule 54(b), that the preliminary injunction harms them — an argument that 

would strain credulity, as Defendants have repeatedly insisted that even absent Court order they 

would have implemented the very practices required by those orders.  Defendants also do not 

dispute the Court’s unassailable ruling that compliance with a court order is not grounds to rescind 

that order.  Moreover, Defendants’ new argument regarding exhaustion ignores the record 

evidence that Plaintiff Banks complied with DOC’s emergency grievance procedure, and 

Defendants’ citations to out-of-circuit, non-controlling decisions are not grounds for 

reconsideration.  The Court should deny Defendants’ motion and direct amici to report again on 

Defendants’ facilities. 

LEGAL STANDARD 
 
 Defendants cite a potpourri of legal standards in their motion.  Defs.’ Br. 7-9.  The only 

one with relevance is Rule 54(b), which this Court explained in Dunlap v. Presidential Advisory 

Commission on Election Integrity, 319 F. Supp. 3d 70 (D.D.C. 2018), applies to a motion to 

reconsider a preliminary injunction that does “not resolve all of Plaintiff’s claims, even 

preliminarily,” id. at 83-84.  The Court has not resolved Plaintiffs’ claims regarding their 

entitlement to release as a remedy, and thus, Rule 54(b) applies. 

ARGUMENT 
 
 Defendants’ primary argument for vacating the Court’s injunction is that they have 

eliminated COVID-19 in their facilities.  That claim is no longer true as a factual matter.  In any 

event, Defendants’ compliance with this Court’s orders does not justify vacating those orders.  
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Crucially, Defendants do not claim any harm from compliance with those orders as required under 

Rule 54(b).  To the contrary, Defendants stress that they would have enacted those same policies 

absent Court order.  Defendants’ remaining arguments merely seek to relitigate claims that this 

Court correctly dismissed, and the out-of-circuit cases cited by Defendants do not warrant 

reconsideration.   

 Defendants’ claim to have halted the spread of COVID-19 fails to justify 
reconsideration. 

 
i. Defendants do not meet the Rule 54(b) standard because they 

identify no harm they face from the injunction.  
 

This Court explained in Dunlap that the party seeking reconsideration must prove “that 

some harm, legal or at least tangible, would flow from a denial of reconsideration.”  Id. at 80-81 

(quoting United States v. Dynamic Visions, Inc., 321 F.R.D. 14, 17 (D.D.C. 2017)); see also 

Marshall v. Honeywell Tech. Sols., Inc., 598 F. Supp. 2d 57, 60 (D.D.C. 2009) (“The moving party 

has the burden of showing that reconsideration is warranted, and that some harm or injustice would 

result if reconsideration were to be denied.”).  This is a high burden and rightfully so, as “the 

court’s and the parties’ shared interest in judicial economy counsels against repeated consideration 

of matters already thoughtfully decided once.”  Coulibaly v. Tillerson, 278 F. Supp. 3d 294, 301 

(D.D.C. 2017).  And in a related context — the modification of years-long consent decrees under 

Rule 60(b) — the Supreme Court held in Rufo v. Inmates of Suffolk Cty. Jail, 502 U.S. 367 (1992) 

that altering a court order is warranted “when changed factual conditions make compliance with 

the decree substantially more onerous.”  Id. at 384; see also Horne v. Flores, 557 U.S. 433, 447 

(2009) (changed circumstances warrant modification where failing to do so would be “detrimental 

to the public interest”).  
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 Defendants have made no effort to show that they would be harmed from a denial of 

reconsideration or that compliance with the Court’s order is onerous.  Instead, Defendants have 

repeatedly insisted that they would be taking the measures required by the preliminary injunction 

even if Plaintiffs had not brought this lawsuit.  In opposing Plaintiffs’ motion for a TRO, 

Defendants argued that they were “already complying with many of the practices plaintiffs ask 

this Court to impose.”  Dkt. No. 25, at 23.  The Court observed, when granting the TRO, that 

“[d]eclarations by DOC officials claim that Defendants are already complying with much of the 

requested relief.”  Dkt. No. 51, at 25.  When Defendants opposed Plaintiffs’ motion for a 

preliminary injunction, they argued again that court intervention was “unnecessary and improper” 

in light of their “steadfast actions” and “extensive measures.”  Dkt. No. 80, at 3.  Relying on 

Defendants’ repeated representations that they were “already complying with much of the 

requested relief,” this Court found that its order “does not impose an undue burden on Defendants,” 

because that order “simply ensures that the precautions are being taken consistently and 

effectively.”  PI Op. 36.  The Court should not revisit that conclusion in the absence of any contrary 

evidence, or argument, from Defendants.   

 Even now, having moved for reconsideration, Defendants do not purport to show any harm 

caused by the Court’s injunction — even as Defendants have operated under Court order since the 

Court’s entry of the TRO on April 19, 2020.  Instead of identifying any harm that the Court’s order 

of two months has caused, Defendants cite to an opinion signed by a single Justice to gesture 

broadly that they must be given “latitude” to act “in areas fraught with medical and scientific 

uncertainties.”  Defs.’ Br. 10 (citing S. Bay United Pentecostal Church v. Newsom, 140 S. Ct. 

1613, 1613-14 (2020) (Roberts, C.J., concurring)).  But beyond that generalization (which was 

referring to latitude for “politically accountable officials,” id. at 1613) Defendants make no 
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showing of how the preliminary injunction has hampered their operations.  Because Defendants 

have not “carrie[d] their burden of proving . . . some harm,” they have not met the applicable Rule 

54(b) standard here, and their motion should be denied.  Dunlap, 319 F. Supp. 3d at 80. 

ii. Defendants have not halted the spread of COVID-19 at the jail, and 
the Court should not grant reconsideration on this basis in any event. 

 
Defendants’ primary argument for reconsideration is that “DOC has halted the spread of 

COVID-19 in its facilities.”  Defs.’ Br. 9.  That contention is incorrect, as Defendants’ updates to 

the Court reflect.  More fundamentally, that Defendants continue to report new cases only weeks 

after filing for reconsideration underscores that a few weeks of progress — particularly after 

months of systemic failures — do not justify reconsideration.  Dr. Meyer explains that “[i]n light 

of the rising cases in the community and the very limited surveillance testing done by the D.C. 

Jail, it is gravely misguided and dangerous for the D.C. Jail to claim to have ‘halted’ or ‘stopped’ 

the spread of COVID-19.”  Meyer Decl. ¶ 22.  Moreover, as this Court previously held, and as 

Defendants do not contest in their motion, Defendants’ progress comes as a result of the Court’s 

orders, which is not a reason to vacate the Court’s preliminary injunction.  

 First, Defendants have not halted the spread of COVID-19 at the jail.  Indeed, their policies 

have allowed the pandemic to continue to spread at the jail.  Defendants’ July 21, 2020 Notice to 

the Court reported that a new resident to the jail tested positive upon intake.  Dkt. No. 111.  

Defendants’ August 5, 2020 Notice to the Court reported that three additional residents tested 

positive.  Dkt. No. 114.  The District’s public data suggests another positive test on August 11, 

2020.  See District of Columbia, Public Safety Agency COVID-19 Case Data (last accessed August 

13, 2020), https://coronavirus.dc.gov/page/public-safety-agency-covid-19-case-data. 

 Although the resident described in Defendants’ July 21, 2020 Notice — Justin Taylor — 

likely entered the jail already infected with the virus, it was Defendants’ failures to properly 
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quarantine and treat Mr. Taylor that led to the spread of the virus to other jail residents.  After Mr. 

Taylor was tested upon intake, he “was brought to the unit [South 3].”  Ex. C (“Taylor Decl.”), at 

¶ 4.  South 3 is not an intake unit; it is a housing unit with long-term jail residents.  That unit was 

“very crowded,” and although Mr. Taylor was “coughing” and exhibiting symptoms of COVID-

19, he “walked around common areas in [South 3].”  Id. ¶¶ 2, 5-6.  “In [South 3], only some 

residents wore masks,” and Mr. Taylor was “never given towels or cleaning materials for [his] 

cell.”  Id. ¶¶ 8, 14.   

 Given the mixing of new intakes and long-term residents on South 3, it is little wonder that 

other residents in that housing unit contracted COVID-19.  Dr. Meyer explains that Defendants’ 

policy of “[p]lacing new intakes who are awaiting test results on a housing unit with inmates who 

are not new intakes, almost guarantees the spread of the virus among inmates.”  Meyer Decl. ¶ 9.  

Defendants have “missed the key second component to intake testing — that is, quarantining new 

intakes from the remainder of the population until test results are available and can be reviewed.”  

Id. ¶ 8.  “Even if new intakes are single-celled, if they interact with other residents in communal 

spaces, there is the potential for disease transmission.”  Id.   

 Other systemic deficiencies — such as the failure to wear masks — extend beyond South 

3.  DOC staff who interact in close confines with residents do not properly wear masks.  During 

several virtual court proceedings that displayed video feeds at the jail, one attorney observed 

correctional officers with masks pulled down over their chin (leaving nose and mouth exposed) 

while within one or two feet of residents.  Ex. D (“Phillips Decl.”), at ¶¶ 7-15.  The attorney had 

to ask the Court to direct an officer to properly wear the mask.  Id. ¶ 11.  Other witnesses describe 

DOC staff members “in close proximity to one another and loudly talking” without masks and 

observed a food delivery worker “enter CDF without first undergoing a temperature screening.”  
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Ex. E (“Johnson Decl.”), at ¶¶ 6, 8.  DOC officials report that entire housing units are unable to 

shower or even leave their cells on the weekends, suggesting that understaffing persists.  See Ex. 

F.    

 Defendants’ own staff also describe ongoing breaches of policy that jeopardize the safety 

of staff and residents alike.  Officer LaVern Bess — writing at risk of retaliation — depicts 

repeated violations of DOC and CDC policies regarding social distancing and quarantining in 

recent weeks.  She describes violations of basic quarantine policies, including witnessing a 

correctional officer escorting a mixed group of residents from general population units and 

quarantine units together in an elevator.  Id. ¶¶ 14-15.  On another occasion, Officer Bess “saw 

over twenty inmates crowded in Medical 68’s small waiting room for male inmates,” some of 

whom “had removed their masks.”  Id. ¶¶ 17-18.  These violations of CDC guidelines, combined 

with the danger that the unchecked spread of the virus poses, make clear that vacating the Court’s 

injunction at this time would be disastrous; if anything, these conditions call out for more Court 

supervision, not less.   

 In arguing that these recent “changed circumstances” warrant vacating the Court’s 

injunction, Defendants cite a handful of cases in which courts have modified an injunction for that 

reason.  Defs.’ Br. 8-9.  A comparison of the facts here to the cases Defendants cite shows how 

Defendants fall well short in attempting to show changed circumstances.  In Petties v. District of 

Columbia, 662 F.3d 564 (D.C. Cir. 2011), the D.C. Circuit instructed the district court to consider 

significantly changed circumstances — the enactment of major legislation directly pertaining to 

the consent decree — that occurred over 14 years after the district court had entered a preliminary 

injunction.  Id. at 566-67.  And in Government of the Province of Manitoba v. Zinke, 849 F.3d 

1111, 1122 (D.C. Cir. 2017), the circuit court remanded for the district court to consider two 

Case 1:20-cv-00849-CKK   Document 116   Filed 08/14/20   Page 8 of 20



 9  
 

significant changed circumstances — the tripling of arsenic levels in water over a decade, and the 

completion of a “full-blown NEPA analysis” — 11 years after the entry of an injunction.  Id. at 

1116, 1120-22.  Here, Defendants ask the Court to vacate its injunction on the basis of recording 

no positive tests over 30 days, when those circumstances have already changed just weeks later, 

and when Defendants continue to struggle to implement basic precautions.   

 Nor have the circumstances changed so drastically to warrant vacating the Court’s order.  

Changed circumstances must be “controlling or significant” to warrant modification under Rule 

54(b).  See Dunlap, 319 F. Supp. 3d at 81.  In Dunlap, this Court found that the termination of the 

defendant committee by an Executive Order was an insufficiently changed circumstance to warrant 

modifying the injunction.  Id. at 85.   

In this case, Defendants seek reconsideration in response to a 30-day absence of positive 

tests, including no positive results after testing 87 residents.  Dr. Meyer concludes that this “limited 

surveillance testing in combination with symptom-based testing at the D.C. Jail is not sufficient to 

establish any conclusion about the spread of the virus.”  Meyer Decl. ¶ 15.  As Dr. Meyer explains, 

“[g]iven the population of the facility (over 1200 residents), the lack of testing of staff, and the 

infrequency of retesting, the numbers presented by the D.C. Jail (87 tests on June 26 and 304 tests 

on May 22) do not provide enough evidence to show that COVID-19 is contained.”  Id. ¶ 17.  

Defendants’ evidence of COVID-19 containment is even more suspect in light of the rapid climb 

of COVID-19 cases in the community surrounding the jail.  See id. ¶ 2.  In sum, “[i]n light of the 

rising cases in the community and the very limited surveillance testing done by the D.C. Jail, it is 

gravely misguided and dangerous for the D.C. Jail to claim to have ‘halted’ or ‘stopped’ the spread 

of COVID-19.”  Id. ¶ 22.   
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 Finally, to the extent that circumstances have changed, they have changed in response to 

the Court’s orders.  This Court correctly pointed out that “much of Defendants’ argument” against 

a preliminary injunction was “based on steps which Defendants have taken subsequent to the 

Court’s TRO Order.”  PI Op. 15.  Defendants claim that this was error, but Defendants do not 

seriously dispute, as a legal matter, the proposition that efforts undertaken to comply with a court 

order provide no basis on which to lift a preliminary injunction.  Instead, Defendants largely rehash 

their rejected factual arguments that the policies (which they now call “measures”) they adopted 

before this litigation began were sufficient.  See Defs.’ Br. 13-14.  Defendants’ change in 

terminology does not change the fact that, as this Court emphasized, “policies mean little if they 

are not correctly implemented in practice.”  PI Op. 19.  As this Court correctly found, the “delayed 

and insufficient implementation” of the policies on which Defendants rely supported, and still 

supports, imposition of the preliminary injunction that the Court issued.  Id. at 14.  

 Defendants’ citation to Helling v. McKinney, 509 U.S. 25 (1993), Defs.’ Br. 13, which did 

not involve a TRO or a preliminary injunction, does nothing to support their position here.  In 

Helling, the Supreme Court affirmed a Court of Appeals decision reversing a directed verdict in 

favor of prison officials and held that an inmate should have the opportunity to prove his 

allegations at trial.  See 509 U.S. at 36.  In remanding for a new trial, the Court observed that the 

plaintiff’s proof would have to account for “the prison authorities’ current attitudes and conduct,” 

including changes those authorities had made since earlier points in the litigation.  Id.  But in 

Helling, the prison authorities had made those changes of their own free will and volition, not 

under a court-ordered compulsion.  Here, by contrast, Defendants urge this Court to lift the 

preliminary injunction — less than a month after its issuance — based, in large part, on changes 

they have made only under such judicial compulsion.  That request squarely implicates the case 
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law, upon which this Court correctly relied, holding that “Defendants cannot claim that the need 

for an injunction is now moot because [Defendants have] ceased their wrongful conduct, 

particularly where [they] did so following the entry of a TRO.”  Costa v. Bazron, No. 19-cv-3185 

(RDM), 2020 WL 2735666, at *4 (D.D.C. May 24, 2020) (internal quotation marks and citations 

omitted); see also U.S. Dep’t of Justice v. Daniel Chapter One, 89 F. Supp. 3d 132, 143 (D.D.C. 

2015) (“A ‘court’s power to grant injunctive relief survives discontinuance of the illegal 

conduct[.]’”). 

 Defendants’ attack on this Court’s prior legal analysis is baseless. 
 

i. The Court did not err in twice finding deliberate indifference.  
 

Separate from their “changed circumstances” argument, Defendants also claim that the 

Court erred in finding that they “recklessly disregarded the risks related to COVID-19.”  Defs.’ 

Br. 11.  Defendants do not claim that the Court applied an incorrect rule of law or overlooked any 

facts.  Instead, Defendants’ argument for reconsideration on this point boils down to a request that 

the Court reweigh the same record, under the same legal standards, that it did before.  But 

reconsideration on this ground is only warranted where the Court “has made an error not of 

reasoning but of apprehension.”  Stewart v. Fed. Commc’ns Comm’n, 189 F. Supp. 3d 170, 173 

(D.D.C. 2016) (internal quotations and citations omitted); see id. (“Errors of apprehension may 

include the Court's failure to consider controlling decisions or data that might reasonably be 

expected to alter the conclusion reached by the Court.”).  Defendants have not even alleged, let 

alone shown, that the Court made an error “of apprehension.”  The Court should deny Defendants’ 

effort to relitigate arguments that it has already twice rejected. 

In arguing that the Court failed to “identify[] any reckless disregard on the part of the 

DOC,” Defs.’ Br. 11, Defendants offer a rosy mischaracterization of the Court’s findings.  As 
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Defendants see it, the Court “point[ed] only to apparent imperfections in the measures that had 

been implemented” by DOC.  Id.  Defendants’ account is not a faithful reading of the Court’s 

preliminary injunction opinion or the Court’s TRO opinion (which the Court incorporated into its 

preliminary injunction opinion).  In issuing the TRO, the Court found, for instance, that “three 

weeks into the COVID-19 pandemic, Defendants were still allowing 40 inmates to congregate in 

the recreation yard.”  TRO Op. 19.  The Court also found that “the quarantine unit [was not] 

properly secluded,” id. at 21, that residents “in isolation units are not permitted to shower” 

(discouraging self-reporting of symptoms), id., that “no inmates had facility-issued rags for 

cleaning their cells,” with residents using “tattered and soiled” rags to clean, id. at 17-18, and that 

no contact tracing for residents or staff was being implemented, id. at 19-20.  At the TRO stage, 

Defendants simply “d[id] not address” the availability of social distancing, “one of the most crucial 

precautionary measures in slowing the spread of COVID-19.”  Id. at 18.  The Court recognized 

that while Defendants “outline[d] policies designed to combat the threat of COVID-19,” those 

policies were not “adequately communicated to DOC staff for operationalization.”  Id. at 17.  

Two months later, the Court reaffirmed that Defendants acted with reckless disregard.  The 

Court incorporated the findings from its TRO opinion and found that Defendants still had not 

improved conditions despite the Court’s TRO.  The Court identified additional failings regarding 

“providing medical care to inmates in the general population units, in social distancing, in 

sanitation, in conditions on isolation units, and in access to legal calls.”  PI Op. 15.  The Court 

found that there were “significant barriers in access to health care,” id. at 16, that “social 

distancing” was “not prevalent” and was “still inadequately enforced,” id. at 19, that some “aspects 

of sanitation . . . have not improved,” id. at 20, and that “nearly four months into the COVID-19 
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pandemic, Defendants have not yet developed a consistent procedure for all inmates to be able to 

make and receive confidential legal calls,” id. at 25-26.   

 In urging reconsideration, Defendants contend that the Court “focused its analysis of 

reckless disregard on the wrong evidence” and “discounted the evidence that DOC had been 

continually addressing and improving conditions at its facilities.”  Defs.’ Br. 11-12.  This argument 

has no merit in a motion for reconsideration.  The Court considered that DOC had established 

certain policies to address COVID-19, but based on the record evidence — including not just 

evidence presented by the parties, but also two thorough reports from Court-appointed amici — 

concluded that these policies were “not correctly implemented in practice.”  PI Op. 19.  Defendants 

do not claim that the Court overlooked any evidence, and indeed, the Court considered that 

Defendants had adopted some policies to respond to COVID-19.  The Court concluded, however, 

that those policies were not communicated to staff and not implemented.  See id. at 14, 19.  

Defendants do not identify any evidence that the Court overlooked.  In other words, Defendants 

argument is merely a request that the Court reweigh the same evidence that it has already 

considered and come to a different conclusion.  Such a request is not a permissible basis for 

reconsideration.  See Elmore v. Wash. Metro. Area Transit Auth., No. 14-cv-915 (APM), 2016 WL 

10789354, at *1 (D.D.C. July 29, 2016) (“[T]he court declines to reweigh the evidence on a motion 

for reconsideration.”). 

ii. Defendants’ out-of-circuit cases do not justify reconsideration. 

Defendants seek reconsideration based on five out-of-circuit court cases.  Defs.’ Br. 15-16.  

Rule 54(b) permits reconsideration in light of “a controlling or significant change in the law  

. . . since the submission of the issue to the Court.”  Youssef v. Holder, 62 F. Supp. 3d 96, 98 

(D.D.C. 2014).  
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None of Defendants’ cited cases are controlling on this Court.2  Defendants cite to cases 

from the Fifth, Sixth, and Eleventh Circuits, but they identify no intervening D.C. Circuit case.  

Defs.’ Br. 15-16.  Defendants’ motion should be denied on this ground alone.  See Atlanta Channel, 

Inc. v. Solomon, No. 15-cv-1823 (RC), 2020 WL 1984296, at *5 (D.D.C. Apr. 27, 2020) (“[T]he 

Court is puzzled why a single out-of-circuit, nonbinding opinion qualifies as a controlling or 

significant change in the law that merits reconsideration under Rule 54(b)’s standard.” (citation 

and internal quotation marks omitted)).   

 Moreover, only one of Defendants’ five cases arguably represents a “change” in law, as 

the other four cited cases were all decided prior to the Court’s injunction.  Indeed, Defendants 

previously relied on Valentine v. Collier, 956 F.3d 797 (5th Cir. 2020), in opposing the preliminary 

injunction.  Dkt. No. 82 at 40-41.  Defendants failed to cite any of the other cases that they now 

claim warrants reconsideration.  Because Defendants did not do so, they should “not now be 

allowed to use the [cases] as a way to reopen this litigation.”  SmartGene, Inc. v. Advanced 

Biological Labs., SA, 915 F. Supp. 2d 69, 81 (D.D.C. 2013) (denying reconsideration where the 

movant failed to notify the Court of “new controlling authority about which [the movant] wished 

to provide supplemental briefing” prior to the Court’s opinion), aff’d, 555 F. App’x 950 (Fed. Cir. 

                                                 
2  In a separate supplemental filing, Defendants direct the Court to Barnes v. Ahlman, — S. Ct. 
—, No. 20A19, 2020 WL 4499350 (U.S. Aug. 5, 2020), in which the Supreme Court stayed a 
district court’s preliminary injunction imposing fourteen conditions on the Orange County jail.  In 
granting the stay, the majority offered no reasoning or analysis that can be applied here.  Moreover, 
in that case, the movants focused on the burdens imposed on the facility by the Court’s fourteen 
conditions, including the requirement that the facility waive all medical co-pays for those 
experiencing COVID-19-related symptoms and the specificity of the Court’s requirements 
(including requiring that the movant respond to medical emergencies within one hour and provide 
hand sanitizer containing at least 60% alcohol).  See Ahlman v. Barnes, No. 20-cv-835 (JGB), 2020 
WL 2754938, at *14 (C.D. Cal. May 26, 2020).  The Court’s order here does not approach that 
level of intrusiveness; moreover, Defendants have not claimed here that the Court’s order is 
burdensome.   
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2014).  

 The only case identified by Defendants that post-dates the Court’s opinion, Cameron v. 

Bouchard, No. 20-1469, 2020 WL 3867393 (6th Cir. July 9, 2020), does not justify 

reconsideration.  Defendants do not even claim that this out-of-circuit case reflects a legal change 

(as required by Rule 54(b)), nor could they, because Cameron merely applied settled law to a 

factual record that is distinguishable from the record that was before this Court.  In Cameron, the 

Sixth Circuit reversed the grant of a preliminary injunction where “Plaintiffs produced no evidence 

even tending to show that [the jail’s policies] caused any inmate to be put at risk.”  Id. at *7.  But 

the record before this Court is significantly different.  Here, Court-appointed amici twice described 

glaring violations of basic procedures that go beyond an “imperfect” response to the pandemic.  

Amici’s first report described “masks [that] were ill-fitting, visibly soiled, and ripped”; “no 

attempts by the correctional staff to enforce social distancing”; “visibly soiled clothing”; no access 

to showers for residents in isolation housing units; entire housing units with no cleaning supplies; 

“very low level” of knowledge about cleaning methodology; and “visible mold growth” in 

showers.  Dkt. No. 49-1 at 18-36.  Amici’s second report described “significant barriers to access 

to health care,” Dkt. No. 77, at 9; evidence that social distancing “certainly is not prevalent”; Dkt. 

No. 69, at 42; sanitation that was “clearly especially deficient at the jail,” id. at 41; and “significant 

correctional officer staffing shortages,” id. at 17.  Additional declarations from dozens of residents, 

multiple DOC staff members, and documents from the DOC itself paint a picture of systemic 

failures across a range of areas.  The record before the district court in Cameron did not contain 

the breadth of evidence that this record contains.3   

                                                 
3  The four out-of-circuit cases cited by Defendants that all predate the Court’s preliminary 
injunction are similarly distinguishable.  In Valentine v. Collier, 956 F.3d 797 (5th Cir. 2020), the 
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 Plaintiffs exhausted their administrative remedies, as the Court correctly 
found. 

 
Defendants contend that this Court erred in finding that Plaintiffs had exhausted their 

administrative remedies prior to filing suit, but their argument misrepresents their own grievance 

procedures, which this Court correctly found that Plaintiffs had satisfied. 

As an initial matter, in their opposition to Plaintiffs preliminary injunction, Defendants 

cited to a different procedure than they now invoke.  See Dkt. No. 82, at 35-36 (citing to DOC 

grievance procedures put in place in January 2018).  In their current motion, Defendants instead 

cite to a procedure put in place in January 2020.  See Defs.’ Br. 14-15.  This Court should not 

consider Defendants’ argument, raised for the first time at this stage, that Plaintiffs failed to comply 

with the January 2020 procedure.  See, e.g., N.S. v. Hughes, No. 20-cv-101 (RCL), 2020 WL 

4260739, at *2 (D.D.C. July 24, 2020) (“Evidence that the movant knew about (or should have 

known about) but which it failed to disclose is not a valid basis for a motion to reconsider.”); Ali 

v. Carnegie Inst. of Wash., 309 F.R.D. 77, 81 (D.D.C. 2015) (“[I]t is well-established that [a] 

motion[] for reconsideration . . . cannot be used as . . . a vehicle for presenting theories or arguments 

that could have been advanced earlier.”).  That is particularly true where Defendants seek to bar 

                                                 
Fifth Circuit issued a stay pending appeal because the district court “collapsed” the subjective and 
objective prongs of the Eight Amendment inquiry, id. at 802, an error this Court did not make.  See 
P.I. Op. 6, 7.  In Swain v. Junior, 961 F.3d 1276 (11th Cir. 2020), the Eleventh Circuit vacated a 
preliminary injunction because the district court “declined to make factual findings about the 
extent and efficacy of the measures that the defendants were already taking,” id. at 1287, an error 
that this Court did not make.  In Wilson v. Williams, 961 F.3d 829 (6th Cir. 2020), the Sixth Circuit 
vacated a preliminary injunction where the district court “did not attempt to resolve factual 
discrepancies in the declarations provided by petitioners and the BOP.”  Id. at 842 n.4.  In this 
case, the Court held multiple hearings with Court-appointed amici and thoroughly resolved any 
factual discrepancies in the record.  And in Marlowe v. LeBlanc, 810 F. App’x 302 (5th Cir. 2020), 
the Fifth Circuit entered a stay due to the district court’s “laconic [Eight Amendment] analysis” 
that contained “few (if any) factual findings.”  Id. at 305.  The Court made no such error here.  
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Plaintiffs’ suit on the grounds that Plaintiffs did not exhaust grievance procedures that Defendants 

themselves failed to properly put before the Court. 

 In any event, even applying the January 2020 procedures, this Court correctly found that 

Plaintiff Banks exhausted administrative remedies.  Although Defendants acknowledge that the 

Court ruled that Mr. Banks filed an emergency grievance, Defendants inexplicably contend that 

Mr. Banks did not comply with the procedures for non-emergency grievances.  See Defs.’ Br. 14-

15.  But under the emergency grievance procedures — and Defendants nowhere contend that Mr. 

Banks did not file an emergency grievance — DOC was required to respond within 72 hours.  See 

Dkt. No. 108-1, at 19 (noting that, unlike the typical grievance procedure, “[a]n emergency 

grievance shall be responded to within seventy-two (72) hours of its receipt” (emphasis added)).  

And unlike the standard grievance procedures, which allows residents to move to next step of the 

process if they do not receive a response, an appeal of an emergency grievance is available only 

upon “receipt of the WARDEN response,” which Mr. Banks did not receive.  Id. at 21.  There is 

therefore no cause for this Court to reconsider its correct ruling that Mr. Banks exhausted 

administrative remedies due to DOC’s failure to timely respond to his emergency grievance.  See 

Mem. Op. 12.4  

 

                                                 
4  Although only one member of the putative class needs to exhaust administrative remedies, 
Jackson v. District of Columbia, 254 F.3d 262, 269 (D.C. Cir. 2001) (citing Foster v. Gueory, 655 
F.2d 1319, 1321-22 (D.C. Cir. 1981)), Plaintiff Jackson also exhausted remedies by submitting an 
emergency grievance to which Defendants did not respond.  See Dkt. No. 89, at 12.  Although Mr. 
Jackson has been released, for purposes of exhaustion, “[i]t makes no difference that the individual 
plaintiff who started the action loses interest in the case,”  Equal Emp’t Opportunity Comm'n v. 
Contour Chair Lounge Co., 596 F.2d 809, 813 (8th Cir. 1979), as “the purpose of administrative 
exhaustion . . . is to put the [administrative authority] on notice of all issues in contention and to 
allow the [authority] an opportunity to investigate those issues,” Chandler v. Crosby, 379 F.3d 
1278, 1287 (11th Cir. 2004) (internal quotation marks omitted).  Mr. Jackson’s exhaustion, like 
Mr. Banks’, accomplishes that purpose. 
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 The Court gave sufficient process prior to issuing its preliminary injunction. 
 
 Defendants ask the Court to hold a hearing on its motion to vacate, citing Federal Rule of 

Civil Procedure 65(a).  Defendants do not argue that the Court should vacate its injunction for 

failure to hold a hearing, and such an argument would be baseless anyway.  The Court twice heard 

live testimony from amici, during which Plaintiffs, Defendants, and the Court each questioned 

amici.  The Court also held oral argument prior to issuing the temporary restraining order.  

Defendants did not request additional hearings and consequently have waived their right to claim 

error on this ground.  See Consol. Gold Fields PLC v. Minorco, S.A., 871 F.2d 252, 256 (2d Cir.), 

amended, 890 F.2d 569 (2d Cir. 1989) (holding that parties can waive right to evidentiary hearing 

prior to preliminary injunction).  Particularly in light of the imminent harm Plaintiffs faced, the 

Court’s expeditious handling of this matter was proper.  See Khatib v. All. Bankshares Corp., 846 

F. Supp. 2d 18, 25 (D.D.C. 2012) (deciding preliminary injunction motion “on the papers” after 

concluding that “hearing live testimony and oral argument is not appropriate” given the exigencies 

involved in case (citing LCvR 7(f); LCvR 65.1(d)).  

 The Court should reappoint amici. 
 
 This Court has twice appointed amici Grace Lopes and Mark Jordan to prepare reports on 

conditions in Defendants’ facilities.  Counsel for Plaintiffs have consulted with Ms. Lopes and Mr. 

Jordan and confirmed that they remain available and willing to continue in this role for the Court.  

Given ongoing issues with Defendants’ quarantine policy, enforcement of social distancing, and 

adequacy of sanitation, Plaintiffs urge the Court to renew amici’s appointment and to direct them 

to complete, on a periodic and ongoing basis, targeted unannounced and unescorted site visits of 

Defendants’ facilities. 
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CONCLUSION 
  
 The “changed circumstances” identified by Defendants are no longer “changed,” and they 

do not justify reconsideration in any event.  The remainder of Defendants’ arguments are not 

appropriate grounds for reconsideration.  The Court should deny Defendants’ motion.   

 
Dated: August 14, 2020 
           Washington, D.C.                      
  
    Respectfully submitted,  
 
  /s/ Steven Marcus          . 

Steven Marcus (D.C. Bar # 1630882) 
Jonathan Anderson (D.C. Bar # 475306) 
Jenna Cobb (D.C. Bar # 979506) 
PUBLIC DEFENDER SERVICE FOR D.C. 
633 Indiana Ave. NW 
Washington, DC 20004 
(202) 824-2524 
smarcus@pdsdc.org 

  /s/ Scott Michelman                                   . 
Scott Michelman (D.C. Bar # 1006945) 
Arthur B. Spitzer (D.C. Bar # 235960) 
Michael Perloff (D.C. Bar # 1601047) 
American Civil Liberties Union Foundation 
of the District of Columbia 
915 15th Street NW, Second Floor 
Washington, D.C. 20005 
(202) 457-0800 
smichelman@acludc.org 

  /s/ Jacob S. Kreilkamp                                    
Jacob S. Kreilkamp  
MUNGER, TOLLES & OLSON LLP 
350 South Grand Avenue 
50th Floor 
Los Angeles, CA 90071-3426 
Tel.: 213-683-9260 
Fax: 213-593-2960 
jacob.kreilkamp@mto.com 
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 Jonathan S. Meltzer (D.C. Bar # 888166546) 
Jeremy S. Kreisberg (D.C. Bar # 1048346) 
Brendan B. Gants (D.C. Bar # 1031419) 
Rachel G. Miller-Ziegler (D.C. Bar # 229956) 
MUNGER, TOLLES & OLSON LLP 
1155 F Street, NW, Seventh Floor 
Washington DC, 20004 
(202) 220-1100  
jonathan.meltzer@mto.com 
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Supplemental Report of Dr. Jaimie Meyer 
 
Pursuant to 28 U.S.C. § 1746, I hereby declare as follows: 

 
1. I am Dr. Jaimie Meyer, an Associate Professor of Medicine at Yale School of Medicine 

and Assistant Clinical Professor of Nursing at Yale School of Nursing in New Haven, 
Connecticut.  I am a physician who is board certified in Infectious Disease, Addiction 
Medicine, and Internal Medicine, with expertise in infectious diseases in prisons and 
jails.  I completed a fellowship in clinical Infectious Diseases at Yale School of Medicine 
in 2011 and a fellowship in Interdisciplinary HIV Prevention at the Center for 
Interdisciplinary Research on AIDS in 2012.  I hold a Master of Science in Biostatistics 
and Epidemiology from Yale School of Public Health.  I previously submitted a 
Declaration in this case dated March 29, 2020, along with a copy of my CV.  I also 
submitted Supplemental Declarations in this case dated May 14 and May 29, 2020.  
 

2. To prepare this Supplemental Declaration, I reviewed the following documents: 
 

a. Docket No. 105-3 – Declaration of Dr. Beth Jordan 
b. Docket No. 105-4 – Declaration of Lennard Johnson 
c. Docket No. 105-5 – Declaration of Gitana Stewart-Potter 
d. Docket No. 105-6 – Declaration of Amy Lopez 
e. Docket No. 105-7 – Declaration of Camile Williams 
f. Declaration of Justin Taylor, dated July 23, 2020 
g. Docket No. 114 – Notice of positive tests 

 
3. In addition to my knowledge, training, education, and experience in the field of prison 

healthcare and infectious diseases, and the resources relied upon by experts in infectious 
diseases and prison health, I also reviewed specifically the Centers for Disease Control 
and Prevention (CDC) guidance on management of COVID-19 in correctional facilities 
(available at https://www.cdc.gov/coronavirus/2019-ncov/community/correction-
detention/guidance-correctional-detention.html), the Bureau of Prisons (BOP) modified 
operations plan (available at https://www.bop.gov/coronavirus/covid19_status.jsp), the 
National Commission on Correctional Health Care (NCCHC) materials on COVID-19 
(available at https://www.ncchc.org/COVID-Resources), and the World Health 
Organization interim guidance on Preparedness, prevention and control of COVID-19 in 
prisons and other places of detention (available at 
http://www.euro.who.int/__data/assets/pdf_file/0019/434026/Preparedness-prevention-
and-control-of-COVID-19-in-prisons.pdf?ua=1).  

 
4. In my first report in this case, I wrote that “[t]he risk posed by infectious diseases in jails 

and prisons is significantly higher than in the community, both in terms of risk of 
transmission, exposure, and harm to individuals who become infected.”  (First 
Declaration ¶ 9).  Since my first report, the evidence of the increased risk of transmission, 
exposure, and harm to incarcerated people has grown. As of June 6, 2020, the COVID-19 
case rate for prisoners was 5.5 times higher than the US population case rate 
(https://jamanetwork.com/journals/jama/fullarticle/2768249). As of August 3, 
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correctional facilities account for each of the top twelve largest COVID-19 outbreaks 
nationally, surpassing nursing homes and food processing plants 
(https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html).  
 

5. In addition to disease mitigation strategies, the single most powerful tool we have in 
containing the spread of COVID-19 within facilities is testing.  Testing is critical for 
disease containment because it allows people who are diagnosed with COVID-19 to be 
medically isolated.  This is beneficial for the individual who is infected in terms of 
receiving increased medical attention and for the population writ large in terms of 
reducing the potential for disease transmission.  
 

6. To fully understand and manage the impact of COVID-19 in District of Columbia 
facilities, we need to know the true incidence of the disease, which is the number of new 
cases of infection as they arise in the entire facility population, and the true prevalence of 
disease, which is the total number of infections in the entire facility population at any one 
point in time.  Unless everyone in the facility (including staff) is tested, we have to 
interpret the number of new cases within the context of the testing strategy.  Below, I will 
outline the key concepts to understanding what inferences—if any—can be drawn from 
the testing data presented to date in the D.C. Jail. I will then set out the parameters of a 
testing strategy that would give a more accurate sense of the true infection rate in the 
D.C. Jail.   
 

7. I understand that the current policy of the D.C. Jail is to test new inmates upon admission 
to the jail. This practice is consistent with current CDC recommendations, dated July 7, 
2020, to test all new intakes into the facility when there is moderate to substantial levels 
of community transmission surrounding the facility 
(https://www.cdc.gov/coronavirus/2019-ncov/community/correction-
detention/testing.html). 

 
8. Mr. Taylor’s declaration, however, reflects that D.C. Jails have missed the key second 

component to intake testing- that is, quarantining new intakes from the remainder of the 
population until test results are available and can be reviewed. Instead, Mr. Taylor 
describes a 7-day period on the Enhanced Monitoring Unit while he was clearly 
symptomatic from COVID-19 and test results were pending, in which he walked around 
the tier, interacted with other residents and staff on the tier while wearing a tattered 
poorly fitting mask, attended a parole board, and observed residents and staff not wearing 
masks. 
 

9. Dr. Jordan’s declaration also notes (¶ 5), “there have been no quarantine or isolation 
units operating since June 14” except for “initial enhanced medical observation.” It is 
unclear why quarantine units have ceased to operate, since clearly new intakes are still 
arriving to the facility who would require quarantine. Without adequate quarantine for 
people with test results pending and without adequate isolation for people with 
symptoms of COVID-19, the virus will continue to spread inside the facility. Placing 
new intakes who are awaiting test results on a housing unit with inmates who are not 
new intakes, almost guarantees the spread of the virus among inmates.  Even if new 
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intakes are single-celled, if they interact with other residents in communal spaces, there 
is the potential for disease transmission. It is perhaps not surprising, then, that 
additional residents on that housing unit tested positive on July 26 and August 2, per the 
Notice of positive tests. 
 

10. In addition to testing people on intake into the facility, I understand it is the policy of the 
D.C. Jails to test inmates who report or exhibit COVID-19 symptoms.  
 

11. Symptom-based testing strategies that rely on detainees to self-report symptoms are 
highly selective and therefore of reduced value.  Detainees will be reluctant to self-report 
symptoms if they will be isolated, which may be perceived as punishment or feel punitive 
given the conditions of isolation in the jail.  This perception of punishment deters 
symptom reporting and prevents rapid detection of the disease.  
 

12. Some typical COVID-19 symptoms cannot be easily observed by others, including fever 
or chills, fatigue, muscle or body aches, headache, new loss of taste or smell, nausea, or 
diarrhea.1  If not brought to medical attention for testing, inmates who are actively 
infected with COVID-19 and experiencing symptoms may remain on general housing 
units and can transmit the disease to others. 

 
13. Additionally, inmates who are not aware of the symptoms of COVID-19—for 

example, people with low literacy levels who are in facilities where information is 
shared only via signage, or inmates who do not speak the language in which 
information is being given—may not be aware that they are experiencing symptoms of 
COVID-19. These individuals may not know to self-report even if they were inclined 
to do so. For the same reasons, medical evaluations that do not ask about specific 
symptoms may not be effective to identify people with symptoms of COVID-19, even 
if temperatures are checked and recorded regularly.  
 

14. Symptom-based testing strategies importantly miss people without any symptoms at 
all.  Per current best estimates from the CDC, approximately 35% of people with 
COVID-19 infection are completely asymptomatic.2  If not brought to medical 
attention for testing, inmates who are actively infected with COVID-19 and 
experiencing no symptoms may remain on general housing units and can transmit the 
disease to others. 
 

15. I understand that the D.C. Jail tested approximately 304 residents on May 22, 2020 and 
87 asymptomatic residents on June 26, 2020.  The limited surveillance testing in 
combination with symptom-based testing at the D.C. Jail is not sufficient to establish any 
conclusion about the spread of the virus.  

 
16. A significant problem with the D.C. Jail’s data is undertesting.  In assessing the spread of 

the virus, experts rely upon the test positivity rate, i.e. the proportion of total tests 
                                                 
1 https://www.cdc.gov/coronavirus/2019-ncov/symptoms-testing/symptoms.html 
2 https://www.cdc.gov/coronavirus/2019-ncov/hcp/planning-scenarios.html 
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administered that result positive (# positive tests / # of total tests administered), not the 
total absolute number of positive test results standing alone.  Where the total number of 
positive test results are low or going down, that does not mean that the spread of the virus 
is under control if the overall number of tests administered—the denominator—has gone 
down as well.    
 

17. Further, if the denominator is too small, i.e. if there have not been enough tests 
conducted, very little information can be drawn from test results.  Given the population of 
the facility (over 1200 residents), the lack of testing of staff, and the infrequency of 
retesting, the numbers presented by the D.C. Jail (87 tests on June 26 and 304 tests on 
May 22) do not provide enough evidence to show that COVID-19 is contained.  
 

18. The infrequency of surveillance tests and the failure to test staff are separate problems 
with the D.C. Jail’s testing procedure. Frequent testing and re-testing of everyone in the 
congregate facility, including residents, staff, and contractors, is the only way to 
understand the spread of the pandemic in the facility. This is especially true where the 
cases are increasing in the community because staff and contractors cycle in and out of 
the community and the facility daily.  
 

19. In light of the inadequacies of limited surveillance and symptom-driven testing at the 
D.C. jail, proper management requires facility-wide surveillance and regular testing of 
all residents and staff.  Facility-wide testing and retesting provides a snapshot of the 
true situation on the ground and enables a clinical and public health response that is 
informed by real data.  These so-called “point prevalence surveys” or surveillance 
assessments have been recommended by the CDC in other congregate settings such as 
nursing homes.3  In multiple other carceral settings in the U.S., regular and repeated 
facility-wide surveillance has proved invaluable in terms of identifying who needs to be 
medically isolated (for detainees) and excluded from work (for staff).  It would be 
impossible to draw any scientifically sound conclusions about the spread of COVID-19 
in a prison or jail facility without reliable facility-wide testing.  
 

20. In addition to baseline broad-based testing, therefore, re-testing is needed on a regular 
basis. Re-testing at regular intervals serves two purposes: (1) accommodate and protect 
against false negatives that are possible in asymptomatic individuals or people early in 
the course of disease as described above; and (2) accommodate turnovers in the inmate 
population.  Given that the duration of active infection and contagiousness is 10-14 
days, the facility should retest everyone who resides and works in the facility at least 
every 14 days and in collaboration with state and local health departments. 

 
21. I understand that COVID-19 cases are climbing rapidly in the District of Columbia and 

surrounding counties. For example, the seven-day average of new cases in the District of 
Columbia on August 2, 2020, was more than double the seven-day average of new cases 
in early July (https://www.washingtonpost.com/local/catholic-priest-dc-
coronavirus/2020/08/02/006e06c6-d4c7-11ea-9c3b-dfc394c03988_story.html). There has 

                                                 
3 https://www.cdc.gov/coronavirus/2019-ncov/hcp/nursing-homes-facility-wide-testing.html 
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been an increasing trend of new cases in the District of Columbia since Phase 2 
reopening began June 22 (https://coronavirus.dc.gov/page/coronavirus-data).  According 
to the Washington Post, cases in Prince George’s County are also “climbing rapidly after 
weeks of gradual inclines” (id.).   
 

22. In light of the rising cases in the community and the very limited surveillance testing 
done by the D.C. Jail, it is gravely misguided and dangerous for the D.C. Jail to claim to 
have “halted” or “stopped” the spread of COVID-19. In fact, for anyone to claim that 
COVID-19 spread has been definitively stopped, in any U.S. setting, is extremely 
premature-- this is no less true in the D.C. Jail. 

 
23. This pandemic is far from over and we cannot be lulled into complacency.  It is a 

grave mistake to suggest that the crisis is over, either in the community or in prisons.  
SARS-CoV-2 will continue to plague U.S. communities and prisons until an effective 
vaccine is available, which is unlikely before February 2021.  Given known delays in 
prisons accessing medical innovations, COVID-19 vaccines may not be available in 
prisons and jails for even longer.  And given the evidence and data accumulated since 
the beginning of the pandemic, inmates will continue to be at the highest risk to 
contract COVID-19, to transmit to other inmates and to staff who return daily to the 
community, and to experience death or serious injury as a result of the illness.   
 

24. In the interim until a vaccine is developed, produced, and widely available, a renewed 
wave of COVID-19 infections is nearly certain this fall and predicted to hit at the same 
time as seasonal influenza, which will be devastating in terms of loss of life and strain 
on healthcare systems.  Rather than scrambling to respond to outbreaks as they arise, 
we must take steps now to reduce the impact of renewed outbreaks of COVID-19 on 
people in the D.C. Jail.  The D.C. Jail must be on high guard and vigilant while cases 
rise in the community and during the fall and winter, when seasonal influenza will be 
prevalent as well.  
 

 
I declare under penalty of perjury that the foregoing is true and correct. 
 
 
 
 
 
 
Jaimie P. Meyer 
August 8, 2020 
Wilton, Connecticut  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 

EDWARD BANKS, et al., 

Plaintiffs-Petitioners, 

v.         No. 1:20-cv-00849 

QUINCY BOOTH, in his official capacity 
 as Director of the District of Columbia 
Department of Corrections, et al., 

Defendants-Respondents. 
____________________________________ 

DECLARATION OF JUSTIN TAYLOR 

1. My name is Justin Taylor. I am 21 years old. I am currently incarcerated at the Central
Detention Facility (CDF) on the unit N2 in Washington, D.C.  I am offering the
information detailed herein based on my own personal knowledge.

2. I was brought to CDF on July 13th, 2020. When I was brought to CDF, I was feeling sick.
I was coughing. I had headaches. My head felt hot, but my body felt cold. I also had
shooting pains in my whole body. When I walked, my feet hurt.

3. I have asthma. I have not received an asthma pump in the jail. I still have trouble
breathing with my asthma pump, so I sometimes have to use a machine to help me
breathe. I asked for a machine to help me breathe. The nurses said that I should use an
asthma pump and walked away, but the nurses did not give me an asthma pump.

4. I was tested for COVID-19 when I arrived at CDF on July 13th. I was tested in the
processing area. After being tested, I was brought to the unit S3. I was on S3 for about a
week.

5. S3 was very crowded. I do not know how many people were on S3 exactly, but there
were people on both piers.

6. I was in a single cell on S3. I walked around common areas in S3.

7. There were usually about four DOC staff working on S3. The DOC staff on S3 wore
masks when they were on the unit. The DOC staff sitting in the bubble would not wear
masks. By the bubble, I mean the DOC office on S3. Residents and DOC staff went into
the DOC office to make phone calls. About 20-30 people a day went into and out of the
DOC office. The DOC staff person would sit in that office without a mask when people
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made phone calls. Staff and residents also took their own masks when they were making 
phone calls, so there would often be people in the DOC office without masks on. The 
staff and residents in the DOC office were sitting less than six feet apart when their 
masks were off.  

8. In S3, only some residents wore masks. About four residents wore masks regularly. All
of the residents who wore masks regularly were on detail.

9. On S3, I asked the CO for a new mask around 2-3 times. Whenever I asked the CO for a
new mask, the CO would put on a fan and walk away so they did not have to listen to me.

10. Many residents in S3 were coughing. I was also coughing when I was on S3.

11. I got a mask in the 4th district police station when I turned myself in. I turned myself in
on July 11th. I did not receive a new mask from DOC staff on S3 at all. I did not receive a
new mask until I had to go to a parole board hearing on July 17th. When I was walking to
the parole board hearing, a CO saw me wearing a messed up mask in a hallway. By
messed up, I mean that the mask was dirty on the blue part which covers my mouth. One
of the ear parts was shorter than the other, so the mask was hanging on my face
diagonally. I had to keep pulling up the messed up mask with my fingers because it kept
moving. When I fixed the bottom of the messed up mask, the top of the messed up mask
would cover my eyes. When the CO saw my messed up mask, she gave me a new mask.

12. In S3, DOC staff only let me out of my cell in handcuffs. Whenever I told them that
something was wrong with me or that I needed something, the DOC staff would ignore
me. Because of this I was only able to shower one or two times while I was on S3. The
CO would say it would be problem if I came out. The CO also said it would be a problem
if I used the phone, so I could not make phone calls very often.

13. When I was on S3, I received one roll of toilet paper. The toilet paper roll lasted about a
week. I had to keep asking DOC staff for another roll after that.

14. In S3, I was never given towels or cleaning materials for my cell. The CO told me no.
The CO told me that detail would clean my cell. Detail swept my floor once, but other
than that they did not clean my cell. Detail only brought in a broom and a dustpan.

15. I was brought a positive COVID-19 test this past Monday, July 20th. After I tested
positive for COVID-19, I was moved from S3 to N2.

16. I am the only resident on N2.
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17. I have repeatedly asked to go to the hospital. I ask the nurses to send me to the hospital 
every day. I ask the nurses, the COs, and anybody else I can talk to about going to the 
hospital. The nurses just tell me that I am being taken care of here. My aunt called CDF 
to talk to a supervisor about getting me hospitalized. My aunt was transferred several 
times, and nobody would talk to her or give her any answers.

18. I am still feeling very sick. I am coughing so much that I am throwing up. I have to spend 
about five hours a day lying down. My body hurts. I think I was moved so nobody could 
hear me cough.

I, Katherine Rees, certify that I have read the foregoing to Justin Taylor and that he affirmed 
the foregoing is true and correct on July 23rd, 2020. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on July 23rd, 2020. 

_________________________ 
Katherine Rees 
Public Defender Service for the District of Columbia 
633 Indiana Avenue, NW 
Washington, D.C. 20004 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
 
EDWARD BANKS, et al.,  
 
  Plaintiffs-Petitioners, 
 
 v.             No. 1:20-cv-00849 
 
QUINCY BOOTH, in his official capacity 
 as Director of the District of Columbia  
Department of Corrections, et al., 
____________________________________ 
 

 
DECLARATION OF AMY PHILLIPS 

 
1. My name is Amy Phillips. I am a Staff Attorney at the Public Defender Service for the 

District of Columbia. I am licensed to practice law in the District of Columbia, and I have 

been an attorney in good standing before the D.C. Court of Appeals since December 

2013. I practice primarily criminal law in D.C. Superior Court.  

2. On Friday, July 24, 2020, I was assigned to represent clients at presentment and 

arraignment in D.C. Superior Court. Presentment and arraignment hearings take place in 

Courtroom C-10, which has been operating partially remotely for the last several months. 

I participated in those hearings remotely, using a Court-provided software program called 

WebEx on my computer. 

3. Clients who are incarcerated in the custody of the Department of Corrections (DOC) at 

D.C. Jail who appeared in D.C. Superior Court on July 24, 2020, also participated in the 

hearings remotely via the WebEx software. During the hearings, I could see on my 

computer screen each client, as well as the room at the D.C. Jail that they were in, and 

other individuals who were in the room or in the areas of the Jail near where my clients 

were located. 

4. I recognized the area of the Jail where clients were sitting as the professional visitation 

area. I have visited that part of the Jail hundreds of times over the last seven years, and 

am very familiar with its layout and appearance. In that area of the Jail are five or six 
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visiting rooms, a small office used by DOC staff, commonly referred to as “the bubble,” 

and a hallway that connects the visiting area to the part of the Jail where prisoner housing 

units are located.  

5. The visiting room where the clients sat to attend court is approximately 7 feet by 7 feet 

square. A table and chairs take up most of the available space in the room. Each of the 

four walls of the room are clear plastic from about waist height to the ceiling. The plastic 

is slightly hazy, but I could see through it. On my computer screen, I was able to observe 

my clients and individuals in the visiting room with them. Through the clear plastic, I 

could also see a portion of the bubble and people inside it, and parts of the hallway and 

people traveling through it. 

6. I observed or participated in all or part of five hearings where clients were present in the 

visiting room to attend Court. During each of those hearings, at least one Corrections 

Officer escorted the client into and out of the room for the hearing, and the Officer was 

present in the room during the hearing. 

7. During each hearing, I could see that each client and each Corrections Officer had a 

disposable paper mask with a light blue front on it. However, at various times, I saw that 

either the client, the Corrections Officer, or both, were not wearing those masks in a way 

that covered both their nose and mouth to protect one another from the spread of airborne 

illness. 

8. During each of the five hearings I observed, I saw various times when the Corrections 

Officer present in the room with the client was not wearing a mask that covered his nose 

and mouth. At some points, the Officer wore a mask pulled down, covering only his chin. 

At other times, the Officer wore his mask covering his mouth, but not his nose. 

9. During three of the five hearings, I observed a Corrections Officer who was not wearing a 

mask covering his nose and mouth stand behind a seated client and reach over him to 

make adjustments to the laptop computer on the table in front of the client. From my 

vantage point, it appeared to me that the Officer’s breath would have hit the client 

directly in the face while the Officer adjusted the computer. 

10. During one hearing, a client was not wearing a mask covering his nose and mouth, and 

the Corrections Officer was also not wearing a mask covering his nose and mouth. At no 
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time did the Officer, the Court, or anyone else instruct either the Officer or the client to 

pull up his mask to cover his nose and mouth. 

11. During one hearing I participated in, when I saw a Corrections Officer moving towards 

my client with his mask pulled down to expose his nose and mouth, I asked the Court to 

ask the Officer to please pull up his mask so that it covered his nose and mouth. The 

Officer complied at that time. However, I later saw the same Officer again wearing his 

mask covering only his chin, not his nose or mouth. 

12. During the hearings, I could not see the door to the room, but based on the layout of the 

room and the movements of the Corrections Officers, I believe the door to the room was 

fully or mostly closed during the hearings, with the Officer and client together inside the 

enclosed room. 

13. Based on the size of the room, as well as the positions where I could see clients and 

Corrections Officers inside of the room, clients and Officers were not practicing social 

distancing within the room. Multiple times during each hearing, I saw Officers stand 

within about 1-2 feet of clients, or position their faces within about 1-2 feet from clients 

faces. While not practicing social distancing, either the Officers, the clients, or both were 

often not wearing masks that covered both their noses and mouths. Several times, I saw 

an Officer position his face within 1-2 feet of a client’s face while the Officer was 

wearing his mask over only his chin, not his nose or mouth. 

14. At least once during the hearings, I saw a DOC staff member in the bubble without a 

mask covering his nose and mouth. I could not tell whether the staff member had a mask 

at all, but I could see that no mask covered the nose or mouth area of his face. 

15. On the video during the hearings I observed and participated in, I saw Corrections 

Officers in the background behind the visiting room escorting prisoners in the hallway 

from the housing units to the visitation area for their hearings. I noticed two instances 

where an Officer who was holding a prisoner by the arm or walking within less than a 

foot of that prisoner was not properly wearing a mask to cover his nose and mouth. In one 

of those instances, the Officer was wearing a mask covering only his chin, not his nose 

and mouth. In the other instance, I could not tell whether the Corrections Officer was 

wearing a mask at all, but I could see that his nose and mouth were uncovered. 
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I declare under penalty of perjury under the laws of the United States that the foregoing is true 
and correct to the best of my knowledge and belief.  
 
Executed on the 31st day of July, 2020, in Washington, D.C.  

  
Amy Phillips, D.C. Bar #1017753 
Staff Attorney 
D.C. Public Defender Service 
633 Indiana Avenue NW 
Washington, DC 20004 
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Steven Marcus

From: Wilson, Michelle (DOC) 
Sent: Tuesday, August 4, 2020 11:26 AM
To: Steven Marcus; Glover, Eric (DOC)
Cc: Anthony Matthews
Subject: RE:  -- no rec for several days

Good morning Mr. Marcus, 
 
Mr.  unit does not get recreation time on the weekends and recreation time is when the resident would 
shower.  I am not sure I understand your reference to a quarantine unit, because all residents, whether or not on 
quarantine, have access to showers during their recreation time.   
 
 
Michelle K. Wilson 
Attorney Advisor 
D.C. Department of Corrections 
Office of the General Counsel 

     
Washington, D.C. 20009 

 
 

  
 

www.doc.dc.gov 

 
 

From: Steven Marcus <SMarcus@pdsdc.org>  
Sent: Tuesday, August 4, 2020 10:58 AM 
To: Wilson, Michelle (DOC) ; Glover, Eric (DOC)  
Cc:  
Subject  -- no rec for several days 
 
CAUTION: This email originated from outside of the DC Government. Do not click on links or open attachments unless you recognize 
the sender and know that the content is safe. If you believe that this email is suspicious, please forward to phishing@dc.gov for 
additional analysis by OCTO Security Operations Center (SOC). 

 
Hi Ms. Wilson and Mr. Glover, 
 
Hope you are staying well. I’m writing about , who has been locked down for several days without 
an opportunity to shower or make a call (other than a scheduled legal call). Do you mind checking in on this matter? I am not sure 
what unit he is on (he moved recently), but I don’t believe he’s on a quarantine unit. 
 
Many thanks, 
 
Steve Marcus 
Staff Attorney, Special Litigation Division 
Public Defender Service 
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   for the District of Columbia 
633 Indiana Avenue, N.W., Room 561 
Washington, DC 20004 
(202) 824-2524 (direct) 

 
(202) 824-2525 (fax) 
 
 

For the latest information on the District Government’s response to COVID-19 (Coronavirus), please visit 
coronavirus.dc.gov. 
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