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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
MARTIN JONATHAN BAT ALIA VIDAL, et al., 

Plaintiffs, 

-against

CHAD WOLF, et al., 

Defendants. 
STATE OF NEW YORK, et al. , 

Plaintiffs, 

-against

DONALD TRUMP, et al., 

Defendants. 

MEMORANDUM & ORDER 

16-CV-4 756 (NGG) (VMS) 

17-CV-5228 (NGG) (RER) 

NICHOlAS G. GARAUFIS, United States District Judge. 

This is the most recent proceeding in the ongoing dispute over 
the Deferred Action for Childhood Arrivals ("DACA") program 

and the Trump Administration's efforts to end it. On July 28, 

2020, Defendant Chad F. Wolf issued a memorandum that effec

tively suspended DACA pending the Department of Homeland 

Security's ("DHS") review of the program, following the Supreme 
Court's decision in Dep't of Homeland Security v. Regents of the 
Univ. of California, 140 S. Ct. 1891 (2020). Plaintiffs in two re

lated cases, Batalla Vidal v. Wolf, 16-cv-4756, and State of New 
York v. Trump, 17-cv-5228,1 moved for leave to challenge the 

memorandum on the grounds (1) that Mr. Wolf was not lawfully 

serving as Acting Secretary of Homeland Security and therefore 
did not have authority to issue the memorandum; and (2) that 

the memorandum was arbitrary and capricious, in violation of 

the Administrative Procedure Act ("APA"). The court directed the 

1 Plaintiffs in the Batalla Vidal case are individual DACA recipients. Plain
tiffs in the New York case are 16 states and the District of Columbia. 
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parties to first brief their cross-motions for partial summary judg
ment on the first question, (see Scheduling Order (Dkt. 307)),2 

and those motions are now before the court. (See Batalla Vidal 

Pls.' Mem. in Supp. of Mot. for Summ. J. ("Pls.' Mem.") (Dkt. 
311); States' Mem. in Supp. of Mot. for Summ. J. ("States' 
Mem.") (States Dkt. 275); Gov't Mem. in Opp. and in Supp. of 
Cross Mot. for Summ. J. ("Gov't Opp.") (Dkt. 323); Batalla Vidal 

Pls.' Reply and Mem. in Opp. to Cross Mot. ("Pls.' Reply'') (Dkt. 
330); States' Reply and Mem. in Opp. to Cross Mot. ("States' Re
ply") (Dkt. 291); Gov't Reply ("Gov't Reply'') (Dkt. 335) .) Also 
before the court is the Batalla Vidal Plaintiffs' motion to certify a 
class. (See Pls.' Mem. in Supp. of Mot. to Certify Class ("Class 
Cert. Mem.") (Dkt. 309); Gov't Mem.in Opp. to Mot. to Certify 
Class ("Class Cert. Opp.'') (Dkt. 326); Pls.' Reply ("Class Cert. Re
ply") (Dkt. 331) .) 

For the following reasons, the court holds that Mr. Wolf was not 
lawfully serving as Acting Secretary of Homeland Security under 
the Homeland Security Act ("HSA") when he issued the July 28, 
2020 memorandum. Plaintiffs' motions for summary judgment 
are therefore GRANTED as to their claims under the HSA, and 
Defendant's cross-motions are DENIED. As to Plaintiffs' claims 
under the Federal Vacancies Reform Act ("FVRA''), to the extent 
they are not mooted by an appropriate remedy for the HSA vio
lations, the court finds that the FVRA does not apply. Finally, 
Plaintiffs' motion for class certification is GRANTED. 

The parties are DIRECTED to contact the court's Deputy by No
vember 15, 2020 to schedule a conference to advise the court of 
any forthcoming motions for a preliminary injunction or sum
mary judgment, pursuant to 5 U.S.C. 706(2)(C), in light of the 

2 For the sake of convenience, references to the docket ("Dkt.") cite to the 
docket in the Batalla Vidal matter. References to the docket in the New 
York matter are labelled as "States Dkt.". 
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court's decision with regard to the HSA. (See States' Mem. at 15, 

n. 9.) 

I. BACKGROUND 

The court assumes familiarity with the DACA program, the re

scission of which it enjoined, on APA grounds, in an earlier phase 

of this litigation in February 2018. See 291 F. Supp. 3d 260 
(E.D.N.Y. 2018). The Supreme Court reviewed that order and af

firmed its reasoning under the APA, along with similar decisions 

of other district courts, in Dep't of Homeland Security v. Regents of 
the Univ. of California, 140 S. Ct. 1891 (2020). In the wake of the 

Regents decision, Mr. Wolf suspended portions of the DACA pro
gram and made certain other amendments to the program via a 

memorandum (the "Wolf Memorandum") issued in July 2020. 

(See Wolf Memorandum ('Wolf Mem.") (Dkt. 297-1) at 1-2.) 
Specifically, Mr. Wolf instructed DHS personnel to (1) reject all 

pending and future initial requests for DACA; (2) reject all pend

ing and future applications for advance parole-necessary for 
DACA recipients to leave and re-enter the United States-absent 

exceptional circumstances; and (3) require DACA recipients to 

renew their status under the program annually rather than every 

two years. (See WolfMem. at 1-2, 5.) 

The question before the court is whether Mr. Wolf was lawfully 

serving as Acting Secretary of Homeland Security when he issued 
the Wolf Memorandum, or if any subsequent action taken cured 

its alleged deficiencies. There are five agency actions primarily 

relevant to the court's analysis and discussed below. The first 
three are amendments to DHS's order of succession made (or at

tempted) in February, April, and November of 2019. The fourth 

is the issuance of the Wolf Memorandum in July 2020. The fifth 
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pm, Secretary Nielsen tweeted that she would remain as Secre
tary until April10, 2019. 

On April9, Secretary Nielsen signed a Memorandum from John 
Mitnick, DHS's General Counsel, titled "Designation of an Order 
of Succession to the Secretary," explicitly approving the docu
ment attached (the "April Delegation"). (See Memorandum of 
John Mitnick ("Mitnick Memorandum") (Dkt. 324-1) at ECF p. 
2.) The April Delegation amended Annex A, such that the order 
of succession under it was, as relevant: (1) the Deputy Secretary; 
(2) the Under Secretary for Management; (3) CBP Commis
sioner; ( 4) FEMA Administrator; and (5) Director of the 
Cybersecurity and Infrastructure Security Agency ("CISA"). (I d. 
at ECF p. 3.) Immediately thereafter, Ms. Grady announced that 
she would resign as Under Secretary. (56.1 Resp. 'I 21.) Thus, 
under the modified Annex A, Commissioner McAleenan would 
have been the lawful Acting Secretary, in line with the President's 
announcement, because both the Deputy Secretary and Under 
Secretary positions were vacant. However, the April Delegation 
did not change when Annex A, rather than E.O. 13753, gov
erned. Annex A was, at that point, still only applicable in the 
event of the Secretary's unavailability during a disaster or cata
strophic emergency. 5 Under E.O. 13753, Christopher Krebs, 
Director of CISA, would have been the Acting Secretary because 
the office of the FEMA Administrator was also vacant. (I d. '1'1 28-
30.) On April 10, Secretary Nielsen and Under Secretary Grady 
officially resigned, and Mr. McAleenan began to perform the du
ties of Acting Secretary. (Id. '1'120-22.) 

5 The Government maintains that the April Delegation changed the order 
of succession in all cases. The court disagrees, for reasons discussed below. 
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survive even if DACA's second pillar, eligibility for federal bene
fits, violated the Immigration and Nationality Act, as the Fifth 
Circuit held in Texas v. United States, 809 F .3d 134, 181-182 (5th 
Cir. 2015). Second, the Court held that the Duke Memorandum 
failed to consider the reliance interests that the DACA program 
engendered in the five years it was operable, prior to the Trump 
Administration's attempt to rescind it. See Regents, 140 S. Ct. at 
1915. 

With the rescission vacated, Plaintiffs argued that DHS was obli
gated to fully reinstate the DACA program, without delay. (See 

Pls.' Letter of July 21, 2020 (Dkt. 295).) Instead, Mr. Wolf, pur
portedly in his capacity as Acting Secretary, issued a new 
memorandum on July 28,2020 (the "Wolf Memorandum"). (See 

Mem. of Chad Wolf ("Wolf Mem.") (Dkt. 297-1).) The Wolf 
Memorandum directed DHS to "reject all pending and future in
itial requests for DACA, to reject all pending and future 
applications for advance parole absent 'exceptional circum
stances,' and to shorten DACA renewals" from two years to one 
year, pending DHS's "thorough consideration of how to address 
DACA in light of the Supreme Court's decision." (Wolf Mem. at 
1-2.) Soon after, Plaintiffs informed the court of their intention 
to move for summary judgment on the theory that the Wolf 
Memorandum was void ab initio because Mr. Wolf was not law
fully serving as Acting Secretary and that it violated the APA 
because it was arbitrary and capricious. (See Pls.' Letter of Aug. 
6, 2020 (Dkt. 302).) The court directed the parties to begin by 
briefing their cross motions for partial summary judgment on 
whether Mr. Wolf had lawful authority to issue the Wolf Memo
randum. (See Scheduling Order.) Meanwhile, the Government 
Accountability Office ("GAO") reported to Congress on August 
14, 2020 that Mr. Wolf was named to his position "by reference 
to an invalid order of succession" and referred to the Inspector 
General of DHS the question of who should be serving as Acting 
Secretary and what the fate should be of actions taken by Mr. 
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III. DISCUSSION 

A. Relevant Statutes 

1. Federal Vacancies Reform Act (FVRA) 

The Federal Vacancies Reform Act ("FVRA"), 5 U.S.C. § 3345 et 

seq., replaced the Vacancies Act in 1998. See Pub. L. 105-277, § 

151, 112 Stat. 2681(1998); NLRB v. SW Gen., Inc., 137 S. Ct. 929, 
936 (2017). As the Supreme Court has explained, relying largely 
on the expertise of Morton Rosenberg who has submitted an ami
cus brief in this case, the FVRA was a response to a perceived 
"threat to the Senate's advice and consent power." SW Gen., 137 
S. Ct. at 936. At the time of passage, approximately 20 percent 
of offices requiring a Presidential appointment and Senate con
firmation ("PAS" offices) were held by temporary designees who 
had been in office beyond the Vacancies Act's 120-day limit. Id. 
In the decades before Congress adopted the FVRA, the Justice 
Department's Office of Legal Counsel took the position that the 
"housekeeping" statutes of individual agencies provided agency 
heads "independent authority apart from the Vacancies Act to 
temporarily fill vacant offices." Id. at 935; see also Amicus Br. of 
Morton Rosenberg ("Rosenberg Br.") (Dkt. 317 -1) at 3. In re
sponse, the FVRA provides "the exclusive means for temporarily 
authorizing an acting official to perform the functions and duties 
of any office of an Executive agency ... for which appointment 
is required to be made by the President, by and with the advice 
and consent of the Senate." 5 U.S. C. § 3347(a). The terms of the 
FVRA apply unless (1) an express statutory provision either "(A) 
authorizes the President, a court, or the head of an Executive de
partment, to designate an officer or employee to perform the 
functions and duties of a specified office temporarily in an acting 
capacity; or (B) designates an officer or employee to perform the 
functions and duties of a specified office temporarily in an acting 
capacity;" or (2) the President fills a vacancy with a recess ap
pointment. Id. 

11 
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(b) (1), if an acting officer fails to serve "in accordance with sec
tions 3345, 3346, and 3347," then "the office shall remain 
vacant." 5 U.S. C.§ 3348(b) (1). And an "action taken by any per
son who is not acting under section 3345, 3346, or 334 7 ... shall 
have no force or effect." 

Thus, according to the plain text of Section 334 7, a statutory pro
vision that expressly "authorizes ... the head of an Executive 
department[] to designate an officer or employee to perform the 
functions and duties of a specified office temporarily in an acting 
capacity," displaces Sections 3345 and 3346, and necessarily dis
places the limitations and enforcement mechanisms associated 
therewith. Here, the HSA constitutes such a provision, as it au
thorizes the Secretary of Homeland Security to "designate such 
other officers of the Department in further order of succession to 
serve as Acting Secretary'' beyond the Deputy Secretary and Un
der Secretary for Management, who are "first assistants" for 
FVRA purposes. See 6 U.S.C. § 113(g). Although the HSA ex
pressly invokes the FVRA to designate the Deputy Secretary and 
Under Secretary for Management as "first assistants," it also ex
pressly grants the Secretary the power, should the "first assistant" 
offices both be vacant, to designate the "further order of succes
sion" notwithstanding the FVRA. See S. W. Gen., 137 S.Ct. at 939 
(explaining that the "ordinary meaning of'notwithstanding' is 'in 
spite of,' or 'without prevention or obstruction from or by"). 

Mr. Wolf assumed the Acting Secretary role because he was Un

der Secretary for Strategy, Policy, and Plans and, under the 
November Delegation, fourth in line to assume the role behind 
the Deputy Secretary, the Under Secretary for Management, and 
the CBP Commissioner, which were all vacant at the time. There
fore, reading the statutes together, Mr. Wolf was designated 
pursuant to the Secretary's power under the HSA, notwithstand
ing the FVRA, to designate further succession beyond the "first 
assistants" who exist under the auspices of the FVRA. Because 

15 
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Mr. Wolf did not assume the Acting Secretary role under Section 
3345, Sections 3346 and 3348 do not apply to him. See Casa de 

Maryland, 2020 WL 5500165 at *18; Immigrant Legal Res. Ctr., 

2020 WL 5798269 at *10-11.9 

9 A plain reading of the statutory text produces a counterintuitive result: a 
210-day limitation on the acting service of the Deputy Secretary and the 
Under Secretary for Management, who are designated by statute, but no 
limitation on those further down the line of succession, designated by the 
Secretary. The Casa de Maryland court surmised that perhaps Congress 
wished "to instill continuity in the functioning of the agency" in cases 
where DHS's top leadership positions were all vacant. Casa de Maryland, 
2020 WL 5500165 at *19. Whatever the case, the court must "interpret the 
statute as it was written, not [] rewrite it as [Plaintiffs] believe Congress 
could have intended to write it." Palisades Collections UC v. Shorts, 552 
F.3d 327, 336 (4th Cir. 2008) (emphasis in original). 

To be sure, allowing acting officers to serve without time limitations and 
other enforcement mechanisms raises serious constitutional concerns. 
'The 'manipulation of official appointments' had long been one of the 
American revolutionary generation's greatest grievances against executive 
power because 'the power of appointment to offices' was deemed 'the most 
insidious and powerful weapon of eighteenth century despotism."' Freytag 
v. Comm'r of Internal Revenue, 501 U.S. 868, 883 (1991), quoting Gordon 
Wood, The Creation of The American Republic 1776-1787, p. 79 (1969) 
(internal citation omitted). As of November 14, 2020, it has been nearly 
600 days since the Department of Homeland Security was led by a Senate
confirmed Secretary. (See 56.1 Resp.l[ 17.) President Trump has validated 
concerns about the effects of circumventing the appointments process by 
saying of PAS vacancies: "I'm in no hurry ... I have 'acting' [sic]. And my 
'actings' are doing really great. I sort of like 'acting.' It gives me more flex
ibility." (ld. -J 11.) Without the time limitations of the FVRA, it could be 
possible to install a series of acting officers in order to avoid constitution
ally required Senate approval. 

One possible solution, offered by Plaintiffs, is to construe the power to issue 
further orders of succession under the HSA to reside only with a Senate 
confirmed "Secretary'' and not with "Acting Secretaries." (See Pls.' Reply at 
13.) The Nw. Immigrant Rights Project court reached that conclusion when 
considering the likelihood of success on the merits on an application for a 
preliminary injunction: "based on the text, structure, and purpose of the 
statute, the Court reads § 113(g) (2) as vesting in only the PAS Secretary 

16 
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E.O. 13753 with Annex A in Section II.A. in the November Dele
gation is strong evidence that E.O. 13753 was the operative law 
at the time, and therefore that Mr. McAleenan was without au
thority to make the amendment. (See November Delegation at 
ECF p. 16.) Accordingly, Mr. Wolf did not possess statutory au
thority when he assumed the role of Acting Secretary in 
November 2019. See Casa de Maryland, 2020 WL 5500165 at 
1'23; Immigrant Legal Res. Ctr. 2020 WL 5798269 at *9; GAO De
cision at ECF p. 175. 

The Government Defendants now contend that the April Delega
tion meant something other than what it says. They argue that 
Secretary Nielsen signed only the April9, 2019 Memorandum of 
DHS General Counsel John Mitnick, in which she stated, "I 
hereby designate the order of succession for the Secretary of 
Homeland Security'' (see Mitnick Memorandum at ECF pp. 2-3) 
and that, therefore, Annex A should apply to vacancies, which 
implicate the "order of succession" that Secretary Nielsen sought 
to change. In their view, under the two tracks of the February 
Delegation, E.O. 13753 supplied the "order of succession" in the 
case of a vacancy, and Annex A supplied the order for "delega
tions of authority," relevant in the case of emergencies. (See Gov't 
Opp. at 9.) According to the Government, amending Annex A 
was actually intended to alter the order of succession in all cases, 
not just the delegations of authority covered by Annex A. (See 

Gov't Opp. at 7.) As further evidence, the Government offers a 
sworn declaration from Associate General Counsel Neal J. 
Swartz, from June 2020, in which he states that Annex A, as 
amended by Secretary Nielsen in April 2019, "controlled the suc
cession order for every vacancy in the office of the Secretary, no 
matter the reason for the vacancy." (Decl. of Neal J. Swartz (Dkt. 
324-1) at ECF p. 6.) Therefore, the Government urges the court 
to ignore official agency policy documents and invalidate the 
plain text of the April Delegation because it does not comport 
with her supposed intent, although it comports perfectly with the 

19 
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