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105 ANGELES, CALIFORNIA, Wednesday, July 11, 1945. 10:00 A.M.
THE COURT: Call the case on trial.
THE CLERK: Gonzslo Mendez v. Westminster School District
MR. HOLDEN: Ready.
MR. MARCUS: Ready.
THE COURT: Proceed, gentlemen.,
MR. HOLDEN: Mr. Henderson.
FRANK A. HENDERSON,
called as a witness by and on behalf of the defendants, having
been previocusly duly sworn, testified further as follows:
DIRECT EXAMINATION
BY MR. HOLDEN:

Q You are the superintendent of the 3Santa Ana School

{

Diétrict?
A Yes, sir.
Q And you are the superintendent of the high school,
junior college, and elementary schools?
A Yes. |
Q Do you know Mr. Guzmen?
A Yes, I have recognized him here. I had not met

him before this trial.
Q You didn't see him at & meeting of the Board of

Trugtees? .

A Yes, I don't remember the date of the meeting, but

MARIE G. ZELLNER
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it is a meeting that has been referred to here several times,

Q At that meeting did Mr. Guzman state anything to
the Board of Education?

A No. As I recall it, he was represented by an
attorney, Mr. Martin, who did all of the talking, so far as
I recall.

Q That conversation has been stated by you, I think,
on examination by the plaintiffs,. Can you think of anything
that you could say now that was sald there that wasn't stated
by you when you were being examined by Mr. Marcus?

A Mr. Martin's object, a8 1 recall it, there was in

representing Mr. Guzman and one other party on the matter of

this transfer of children from the Fremont Distriet to the

Franklin District.

Q Was thereanything sald at that meeting specifically
regarding the transfer of Mr. Guzman's child?

A I don't recall, Mr. Holden.

Q In other words, 41d Mr. Guzman at any time appear
before the Board of Education, so far as you know, and re-
quest that his child be transferred to the Franklin District?

A No. As I have sald, through his attorney perhaps.

Q Well, did his attorney -- was the attorney repre-
senting Mr, Guzmen, or was he representing this group?

MR. MARCUS: Just a moment, counsel. If the court

please, certalnly these questions are leading and suggestive,

MARIE G, ZELLNER
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and no foundation has been laid. He has already answered
the question in several particulars, and stated so far as he
recalls he does not remember a conversation, the first time
that he remembers seeing Mr. Guzman is here In the court room.
If counsel gttempts to elicit --

THE COURT: Yes, I think those gquestions were leading.

THE WITNESS: Well, I corrected that. Pardon me, Judge,
your Honor. I d4id see Mr, Guzman at this other meeting, as I
stated here, rather then seeing him here for the first time.

_MR. HOLDEN: My purpose 1s simply to 1limit it. I don't
vant to go into all of that conversation if I can limit 1it.

Q BY MR. HOLDEN: Did the attorney, Mr. Martin, and
Jjust limiting your answer tO what the attorney said in re-
gard to Mr. Guzman, -- I will ask you 1f there was anything
88id at that meeting by Mr. Martin pertaining to Mr. Guzman
individually?

A I don't recall anything. I think not.

MR. HOLDEN: Now, may we have Defendants' Exhibit A?

(The document referred to was handed to counsel.)

Q BY MR. HOLDEN: I hand you Defendants!' Exhibit A.
What does that represent?

A Thgt represents the districts set up by the Board
of Education for attendance in the respective schools.

Q Why is the district divided into 1% zones?

A For the purpose, of course, of making use of the

MARIE G. ZELLNER
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schools to-their capacity, Qhere necessary, and not to over-
load & school and not leave one empty and a&nother one over-
loaded.

Q How are the students enrolled in the various schools

THE COURT: How do you mean, Mr. Holden?

Q BY MR. HOLDEN: Well, & pupil in entering school,
how does he find out which school he goes to?

A Well, most of them know their school districts and
they enroll with the principal and teacher, and 1f they are
not a residsnt of the school district in which they attempt
to enrcll, they are referred to an attendance officer to
straighten the matter out and attend the school of thelr dis-
trict.

Q Does that policy hold as to all of the zones in the
Santa Ana District?

A Yes, all of themn.

Q@ VWhetherit be Fremont, Delhi, or Jefferson, or Hoover,
or any other school?

A It does, and it 13 pretty rigidly adhered to.

Q Now, referring to the Fremont line --

MR. HOLDEN: 1 think, your Honor, you may remaln seated
because ve are going to g over this, and this 1s an exact
copy of that gindicating) Just for the purpose of convenlence.

Q BY MR. HOLDEN: Referring to the Fremont School

District , wvhat is that symbol up at the northeast corner of

MARIX G. ZELLNER
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that area, or, not the northeast corner, but the northern --

A That represents the location of the schoolhouse
itself. |

THE COURT: That is the black spot on here?

THE WITNES3S: Yes, with the flag on it.

Q BY MR. HOLDEN: And what street 1s that to the
east of Fremont School?

A Western Avenue.

Q And to the north?

A The north is Eighth Street.

Q And does that line run east of Artesia Street?

A Yes, east one block.

Q And then south?

A Then south.

Q And then west?

A Then west again. That 1s to ge; the Fremont School

in its own district.

Q Now, what street 1s 1t where the line jogs, follows
to the west?

A First Street.

Q That 1s the line south of the school bullding?

A That is right, west on First.

Q And to what street?

A South to the city limits at this time. It was

formerly south to Maple Avenue, which I belisve is right

MARIE G, ZELLNER
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there. (Indicating)

Q Now that would be what street?

A Myrtle Street.

Q As to the péople who live along the line, the
gasterly line of Fremont, are there people there of Mexican
descent?

A Yes,

Q Egst of 1t?

A East of Western Avenue.

Q Just indicate where they live there. I mean, tell
the judge, so that he can follow you on the map,the locatlion
of the people of Mexican descent.

A There are Mexican chlildren, children of Mexican
descent and parents of Mexican descent, who live east of
Western Avenue along Sixth 3treet and south to the Franklin
District, if you please. That runs again to the city limits
on the south.

Q Referring to the inhabitants of the Fremont District)
how is that as to people of Mexican descent?

A The percentage, I would say, was about 95 per cent
of Mexlcan descent in that area.

Q In the Fremont area?

A Yes.

THE COURT: BHow 1s it in the Franklin aresa, if you know?

THE WITNESS: About 70-30; 70 Anglo and 30 Mexican.

MARIE G. ZELLNER
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Q BY MR. HOLDEN: And by Anglo-Saxon, you mean others?

A Others. The Mexican descent, I can give you the
exact flgures, your Honor.

THE COURT: If that is approximately correct, --

THE WITNESS: That is approximately so.

THE COURT: ~~ counsel can interrogate you more closely
if he desires.

Before you leave that subject-matter, you say that there
is quite a proportion of Mexlcan-speaking persons having
familles of children of school age located easterly of Western
Avenue 1in the vicinity of Sixth Street. How does that conm-
plexion of the residents compare with the dlstrict westerly
of Western Avenue on Sixth Street, and as it runs into --

I notice there 1s a cul de sac¢, & blind street, running into
-=- I can't make that out. Is it Feirlswn?

THE WITNESS: Fsairlawn, I belleve, and then Dalsy, and
English.

THE COURT: How does the settlement in those two areas
compare, as to the complexion of the residents? By "complex-
ion", I don't mean color.

THE WITNESS: No, I know what you mean. About the same
as the percentages in the schools, I presume. I think on
Slxth 3treet there are mixed Mexican people and others. East

of Sixth, and to Bristol. West of Sixth it is falrly contin-

uous Mexlcan.

MARIE G. ZELLNER
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THE COURT: Would you say that there is a blgger
settlement of Mexican people west of Western Avenue than there
is esst of Western Avenue, between Western and Bristol? Is
that Bristol or Bristo ?

THE WITNESS: Bristol.

THE COURT: -~ than west of Western Avenue down to
King Street? How do those areas compare as to the presence
or absence of Mexican people?

THE WITNES3: Very meny more west of Western Avenue than
east of Western; very many more.

THE COURT: When were these two districts allocated by

s,

the authorities?

/ o -
THE WITNE3SS: I think about 1920 or '2l. May I explain

i
"

that? et \

THE COURT: Yes.

THE WITNESS: On-Preh Street in 1920, at sbout Bristol
Street there was an elementary school, I am told. It was
discontinued and the bulldings were moved to the Fremont site,
and in 1929, I believe it was, the Franklin School was bullt.

I

I may be vrong about that. But when that Fifth Street School

PR

was discontinued ‘these two districts were set up, Franklin

T o

and Premont, by the Board of EEEEEEIEEF

THE COURT: Has there been any appreciable, notlceable

change in the character of it? By "character”, I don't mean

individual character, but I mean the type of people who llve

MARIE G, ZELLNER
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THE WITNESS: Yes, your Honor. There have been & good
many colored people move In on West Second Street in the
Franklin District, west of, oh, ths red line there, which is
Baker. The colored population has settled very largely on
West Second Street, and the population of Mexican ancestry
has moved east of Western Avenue and Artesia, to a considerablé
extent, I could say, in the last 10 years, when properties
have been bought by Mexican people. Yes, I should say that
1t has lncreased conslderably.

THE COURT: Where is Artesia? 1T can't find 1t.

THE WITNESS: Artesia is & red line between the Franklin
and Fremont Districts before you get over to Western, north
and south.

Q BY MR. HOLDEN: Other than the increase by the addi-
tion of the Negro population there, did you mean to say that
it was increased in population or character, as between the pen-
pons:of Mexican descent and others?

A It has increased in the number of Mexicans in that
district, if that is what you mean.

Q Well, I was wondering if you understood the ques-
tion.

A Yes, that is right.

Q And you are speaking now of the area 1ln the Franklin

District?

MARIE G. ZELLNER
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A The Franklin District.

Q Now, you have stated that the policy of the Board
was the same there 1n those dlstrlcts as it 1s 1in any other
dlstrict. Now, in the last year what has happened at the
Logan School, so far as number of grades that have been there?

A We had a very small number of c¢hildren in the Logan
School in the sixth grade. All the other grades were con-
tinuous. Is that what you want?

Q Yes.

A There were, I think, only six children in the sixth
grade, and with the number of teachers we had there, the
teacher of the topmost grades would have had to handle the
fourth, fifth and sixth grades, and we transferred those
sixth-grade children to Roosevelt, which is & mixed school.

THE COURT: I would 1like to have that read. Read the
gquestion and the answer, please.

(The record was read by the reporter.)

THE COURT: What were those slx children in reference
to ancestry or lineage?

THE WITNESS: They were Mexlcan.

Q BY MR. HOLDEN: Were any of the pupils in that
sixth grade transferred to any other school than the Roosevelt?
| A Yes, there was one 1little girl, whose name I think
is Jannie Varga.

Q Where did she live?

MARIE G. ZELLMNER
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A She lived north of Washington in the logan District,
north of Washington Street ;n the Logan District. I think
I am right about that address. And she was out of school
when school began, picking fruit, or something, and came back
a little late. Her older sister was going to the Willard
Junior High School, which is across the street from the
Jefferson School, which is almost wholly other than Mexican.
Ve transferred Jennle to the Jefferson School rather than to
Roosevelt, so that she could go to school wlth her older
sister and attend school in Jefferson which 1s across the
strest from the location of ﬁhe Willard Junior High School,
where her older sister attended. )

Q Now, have you handled the transfer problem for other
people than people of Mexican descent?

A Constantly.

Q Now, have you hed applications for transfers to the

Spurgeon School by people other than of Mexlcan descent?

A Many.
Q Can you give us the name of one?
A I can give you the name of only one. It is hard

to remember names. A gentleman by the name of Cooper, whose
child attended the Roosevelt School by reason of residences.
He was from out of town somewhere, I don't know where, and

he requested that his child, who lived in the Roosevelt

District, right on the 1line really, although on the Roosevelt

MARILE G, ZELLNER




140

63

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

597

side of the line, be transferred to Spurgeon. His reason was
that he wouldn't let his child go to school in the Roosevelt
School where there were Mexicans. We did not transfer the
child and told him he lived in the Roosevelt District, and
his child would have to go to the Roosevell School, and she
did go untll he purchased property in the Spurgeon District,
and said no longer would his child go to Roosevelt 3chool.

Q He moved into the Spurgeon District?

A Yes, sir, he moved into the Spurgeon District.
This was shortly before school closed. I have forgotten
exactly, but after Decoration Day, I belisve. But the child
was transferred when she moved, and not until she moved, and
not, of course, because of any admixture of Mexlicans and
others, because it was, may I say, an argument that was &
bitter argument with him.

Q And you denied his request?

A We denied it.

Q On these transfers that you permit, what ground do
you permit them on?

A We transfer chlldren from, let me say, from the
Willard Junior High School to the Lathrop Junior High School,
or vice versa, and the dividing line 1s First Street. We
transfer them only for residents -- only for the good of the

child in the school 1f there 1s acrassing of the dlstrict line|

That is largely true of the others. We transfer some children

MARIE G. ZELLNER
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to some of these schools If they are in an extremely small
minority in the school of thelr district, in order for the
good of the child, as we ses 1t.

Q And what do you mean by "the good of the child"?

A Well, I have illustrated that. The figures I do not
have, but you will recall that there 1s something in the
record of 350 or s¢ children in the Fremont School, and two
or three colored children are the only ones there, and we
transferred those chlldren to Franklin, where almost 100 per
cent of the colored children are found.

Q You may use that to refresh your recollection (hand-
ing document to witness).

A Thank you. That ls the illustration.

Q All cases of transfers are handled upon the basis
of what you and the Board of Education deem to be for the
best interests of the child?

A Thatis the reason.

Q Now, you have permitted some 14 families of Mexican
descent to transfer their children to the Franklin School. Is
that correct? |

A Yes, that's right.

Q Why did you permit them to transf;r from the Fremont
3chool to the Franklin School?

A Largely on the basis of the good of the child agailn,
because there has been in those families for probably years,

MARIE G. ZELLNER
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many years, & tradition that the Franklin School was their
school, and that is the reason that we have done that in the
case of these families.

Q Was that the resson that you permlitted Mr. --

A Marval?

Q What was the name?

A I thought you were trying to ask about Mr. Marval.
Q Yes, Marval, that is the man I have in mind.

A We transferred the Marval child, as I recsll it,

because the claim was that he was not Mexican, as I recall it.
I am not sure.

Q Did he previously attend the Franklln 3chool, or do
you know?

A I don't know. I think not. I am not sure. I am not
sure.

Q Now, as to the facilities of the Franklin School,
Mr. Relnhard has testified td some of them, but you are
familiar with the facilities that are furnlshed there, I
presume?

A I am very famillar.

Q In addition to the facllities that Mr. Reinhard
testified to yesterday, are there others?

A Thers 1s at the Fremont School & bungalow which 1is
used for Scout purposes, and that character of activity.

There is alsoc at the Fremont School & cottage, & very nice

MARIE &, ZELLNER
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little cottage, which is used for cooking and sewing training,
and home-making In that school. Other than that, of course,
there is the large auditorium at Fremont. Other than that
there 1s little difference in the facilities of the schoéls,
in relation to theilr student load.

Q Is this cottage that you speak of for sewing, or did
I understand that that l1s for sewing and domestics?

A Yesz, that 1s used that way.

Q You mean the pupils are instructed in sewing and
domestic duties?

A Yes, The convenience of it is that they have this
home or house to take care of. They also have adequate sewing
facllities in the school bullding itself.

Q And.are they permitted to use those facllities?

A Yes, they are.

Q Are they supervised?

A They are.

) And do you have any special facllitles for the boys?

A We have & rather good manusl training shop for boys
in the Fremont 3School, and no such facilities in the Franklin
School, except a little set of tools which is on 8 little
rack, and is furnished to every grade from the first through
the sixth for their activity program, as we call it.

Q And are those facllities furnished in the other

sachools other than that?

MARIE G. ZELLNER
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A Those 1little tool racks are furnished In all schools
There 1s a bungalow &t the Delhi School, whiéh 1s used for
shop. That Is & Mexican School, so~called. That is the
extent of the shop facilitlies in the elementary schools.

Q Now, you are famillar with the letter that 1s in
evidence here signed by Mr. Harold Yost?

A Yes, 1 am.

Q Now, in the second paragraph of that letter, 1%
says, "Dissatisfaction arises with other parents whose
children are not granted the same privilege." What other
perents were objecting at that time?

A I don't remember their names, Mr. Attorney, I don't
remember thelr names.

Q Were they people who were sending thelr children
to Fremont School, or people who were sendling their children
to Franklin School?

A 3ending thelr children to Fremont School and re-
questing to be transferrsd to Franklin, as I recall,

Q Was there any other than Mr. Guzman?

A These names are hard for me to remember. There were,
but I can't remember the names.

Q. Do you remember how many?

A I think I recall at least two families who made the

same request, 1t seems to me. I don't remember their names,

and I vwon't risk saying what their names were.

MARIE G. ZELLNER
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Q Would you say that there were more than two, or

would two be your estimate?

A There were at least two. I think there were perhaps
more.

Q Now, after that letter was delivered to the person
addressed, the Board of Education held this meeting which
has been testified to, where the several petitioners appeared
before the Board; 1is that right?

A That's right. That was two weeks later.

Q As to the minute order, of course, the action of the
Board was taken before that letter was sent out, -- the
minute order of October 13th?

A Yes, that's right.

Q And that letter was sent out on the date that 1t
bears?

A That's right.

Q After hearing the persons at that meeting, 4i1d the
Board of Educatlion take any action? I am referring to the
meeting held subsequent -- I am referring to the meeting at
which Mr. Martin and that group of people appeared before the
Board.

A I don't remember whether that was subseguent to
this notice or not. I don't remember. I am sorry, I don't.

Q Well, didn't the people have the letters with them

vhen they appeared before the meetlng?

MARIE G. ZELLNER
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A I think so, as I recall the meeting.

Q Then the letter must have gonsout, if they did
have it with them at the meeting?

A Yes.

Q Now, do you recall whether or not they 4id refer
to that letter?

A Yos, they did. That was the purpose of the meeting,
I presume.

Q Do you recall any statement made to them by any
member of the Board of Education &t that meeting?

A No, I do not.
Did the Board take any action on their request?
They hed approved the sending out of these letters,--

But I mean --

» O = O

-- and as I recall it, they said they would take the
matter under consideration, but they took no action.

Q Other than taking it under consideration?

A Thaet's right.

Q During the school year just ended, all of those
people were permitted to send thelr children to the Franklin
School?

A They were.

Q And the Board of Educatlon has not, so far as you

know, denled their request for a contlnuance?

A They have not,

MARIE G. ZELLNER
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Q As you view the situation, do you feel that the
Board of Bducation will change thelr policy, so far as those
particular pupils are concerned?

MR. MARCU3S: Opjected to as leading and suggestive, and
calling for the witness' conclusion.

THE COURT: I think it does. I don't think we should
ask the superintendent to determine the policy of the Board.

MR. HOLDEN: I think that that objection is well taken.
However, I thought that, being the superintendent of schools
and that we were trylng to limit this thing so far as possidble
it would be within.his knowledge, as to the policy of the
Board.

THE COURT: You can call the members of the Board and
not ask the superintendent to be a mouthpilece of the Board,
because I don't bslieve he is.

Q BY MR, HOLDEN: As superintendent of the 8chools
of Santa Ana, would you recommend to the Board that these
pupils be permitted to attend the Franklin School, -- the
ones that have made application?

MR. MARCUS: Objected to upon the same grounds.

THE COURT: Overruled.

THE WITNESS: Yes, I would do so, for the same reasons
that have been outlined, and, in addition, the rsason of

long attendence through the families &t the Franklin 3chool,

and a sort of famlly tradition, I think it would be better

MARIE G. ZELLNER
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for those children, and I would recommend that.

Q BY MR. HOLDEN: Do youknow the purpose for which
that letter, signed by Mp. Yost, was sent to the various
people?

MR. MARCUS: Objected to on the ground that the letter
speaks for itself.

THE COURT: I believe it does.

MR. HOLDEN: The purpose, -- for what purpose, is the
questlion, and not what the letter contalns.

THE COURT: Isn't the purpose of the letter indicated
by the wording of the letter 1tself?

MR. HOLDEN: It seems quite deflnite in the letter that
they were to be assigned to the PFranklin School,

THE COURT: Well, i? seems whatever it says. I don't
belleve 1t is proper to ask & person who did not write the
letter to Interpret the purpose of the letter, because the
letter itself will speak for itself if it contalins words that
have meaning. If there was any discussion at the meeting of
the Board of Education, or any discussion with the superin-
tendent of schools of Santa Ana by Mr. Yost or with Mr. Yost
before the letter was transmitted, you may eliclt those facts,
but the purpose of the letter, I think, is indicated clearly
by its words.

Q BY MR., HOLDEN: At the meeting of the Board of

BEducation, prior to the time that this letter was sent out,
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did the Board of Education have & discussion &8s to what
information should be sent to the people who would be sending
fielr children to the Franklin School?

A Yes, they did.

Q What was that discussion, a3 you recsll it?

A It was Incldent to the fact that other Mexlcan
parents had protested thelr children heing compelled to éttand
the Fremont School while these others were permitted to trans—
fer to the Franklin School, for reasons which they could not
understand, and 1t was discussed with regard to the other
applicants, and the decision was made to permlt these folks
to finish the year, these tramafers to finish the year in the
Franklin School, and then to receive this notice that ending
with the year they would have to be obliged to attend the
school of their district, whatever the district might be.

Q Was there anything said in that disc¢ussion as to
recelving applications for readmission into the Franklin
School? |

A No.

MR. HOLDEN: I bellievs, your Honor, that 1s all at:this
time.

THE COURT: Cross-examine.

CROS3 EXAMINATION

BY MR. MARCUS:

Q Mr. Henderson, do you have a distinet recollectlion

MARIE G. 2ZELLNER
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at this time of having a conversation with Mr. Marval, the
gentleman who testified in this court room?

A No, I don't. Mr. Marval?

Q You have no recollection of having any conversation
with him at any time?

A I believe not. It was probably an attendance super-
visor. I do not recall it.

Q Well, then, as I understood you to state on direct
examination, the transfer of the Marval child was permitted
for the reason that it was claimed that the child was not of
Mexican descent?

A That's right. That is what I said.

Q Do you have any definlte knowledge of this at this
time, that there was such a claim made by Mr. Marval to you?

A I think not to me, Mr. Attorney.

Q - Then the testimony that you gave on direct examina-
tion 1s informetion that you have received from some other
source, other than from Mr. Marval?

A I think so.

MR. MARCUS: I move that the testimony on direct examina-
tion be stricken as calling for hearsay.

THE COURT: I don't think that would be hearsay of a type
that should exclude 1t. He 1s the superintendent of schools

of the city, and his, I presume under the law, would be the
final, ultimate decision &8 to transfers, &and necessarily he

MARIE G. ZELLNER
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would have Lo depend upon hils subordinates. He couldn't
himself contact all of these parents of the children. The
motion 1s overruled.

Q BY MR. MARCUS: The c¢laim was never made to you,
then, Mr. Henderson, that the child was not of Mexican
descent?

A I think not,

q And that information came to you through some other
source?

A Through the attendance supervisor.

Q@ Do you have a distinct recollection at this time
that the attendance supervisor did so advise you, that the
child clalmed or the parents of the child c¢laimed him not
to be of Mexican or Latin descent?

A I think so.

THE COURT: Well, now, there 13 a difference between
Mexican and Latin descent. I believe there was some question
of some of the Spanish —American provinces involved. I though|
wve vWere speaking of Mexlican ancestry as the same, and not of
Spanish ancestry as the same. I1If your question is clear,
very well, but 1t isn't clear to me because of the record
that preceded it.

MR. MARCU3: I was asking that direct question, your

Honor, whether 1t was claimed that the chlild was not of

Mexican or Latin descent,

MARIE G. ZELLMNER
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THE COURT: Very well.

THE WITNESS: I think Mexican. I wouldn't add the Latin.
I don't know about that,

Q BY MR. MARCUS: But the information came to you,
88 superintendent of schools?

A Through the attendance supervisor.

Q You have such independent recollection at this
time, of that information coming to you?

A That 1ls my recollection.

Q Do you have any record of it at this time?

A No, I have not.

Q How is your memory refreshed, or how do you remember
it at this particular time, that that information 414 come
to you?

A I remember it at this time because you asked me
about 1%, and I dldn't refresh my memory. You can't remember
all of these things.

THE COURT: Did you refresh your memory, Mr. Henderson?

THE WITNESS: In what way? From records?

THE COURT: Did you refresh your memory, or do you
remember that was the sltuation?

THE WITNES3: I remember that that was the situation.
There 13 no way I could refresh my memory unless I talked to

the attendance supervisor, which I have not done, with regard

to Marval,

MARIE G. ZELLNER
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Q BY MR. MARCUS: When the claim was made, and the
Information came to you that the child was not of Mexican
descent, you permitted the transfer, did you?

A Yes.

Q I didn't get the answer, sir.

A Yes.

Q Do you have many such requests, that éhildren were
not of Mexlcan descent and, therefore, desired to be transferr
out of the Fremont District?

A I don't recall any other.

Q You have stated before that it 1s the policy of the
Board that if & child 1s in a minority group, that you permit
that chlld to transfer to a school where his grouping would
be in the mejority; 1s that correct?

A No, I didn't say that. No, I didn't say that.

Q Well, did you state that if a child 1s in the
minority group, that he 1s permitted to transfer?

A 1 d1d that, but he wouldn't transfer to a place
where he was in a majority group. It wouldn't be true in any
case.

Q Well, let's proceed with this Fremont School. As
I understood you to state, there were some 14 families who
reside within that district, who are not of Mexican or Spanish

descent?

A When did 1 say that? This morning?

MARIE G. ZELLNER
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Q Yes, sir.

A I will have to refresh my memory that that is about
right. '

MR. HOLDEN: That is not the fact in evidence, your
Honor. The evidence 1s that there were 14 families of
Mexlican descent who vere permiﬁted to transfer.

THE COURT: That is the recollection of the court.

) BY MR. MARCUS: Well, d1d you make & statement this
morning, or on & previous occasion while you were on the
witness stand, that there were some 14 families of Anglo-
Saxon descent residing within the Fremont Distriet?

A I think not. I don't know that to be & fact, so
I don't believe that I sald that.

Q Do you know, or do you have any recollection at this
time of how many children other than of Mexican descent reside
in the Fremont District?

A I can check 1t. Other than Mexican?

Q That 1s right.

A About 26; about 26 children.

Q And that 1s children?

A Yes.

THE COURT: Let me have that read, please, the question
and answver.,

(Record read by the reporter.)

Q BY MR. MARCUS: You have a record in your possession

MARIE G. ZELLNER
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1 showlng such designation?

2 A Yes. This 1s, I presume, from the addresses, that
3 these are all in the Fremont District. There are Negro

4 | children attending Franklin School who live in the Fremont

5 || District. There are children of Anglo ancestry, of other

6 | than Mexican, attendlng Wilson.

7 MR. HOLDEN: I don't think the witness is speaking loud
8 |l enough.

9 THE COURT: I heard 1%, but not very distinctly.

10 THE WITNESS: I am saying to the attorney that here is

11 || the 1list of Anglo, or other than Mexican descent, attending

12 & the Franklin District from the Fremont District. Here they

13 | are.

14 Q  BY MR. MARCUS: May I see 1t?

15 (The document referred to was handed to counsel,)

16 Q BY MR. MARCUS: Was this record, Mr. Henderson,
17 || prepared at your request?

18 A Yes, on March 9th.

19 Q  On March 9th, 1945?

20 A It 1s information which we should have for all of
2l i the schools.

22 Q You have no knowledge at this time upon what basis

23

the children were sllected as being of Anglo-Saxon or of Mexiocan

24 ?descent, do you, 8ir?

25 A The basis of distinction between the Mexican, and the

MARIE G, ZELLNER
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pther?
Q That 1s right.

A Well, 1t is easy to determine, fairly easy to

termine in the matter of the Negro, and simple observation

J— e e

ig the only thing that we can use.

PR A et i
AL s s,
Aemimterr S S i 0

Q I beg your pardon?

P R
L Ll

s e TR
A Simple observation 1s the only thing we can use.

ST I Ot e 3

ZEE

Q"Mﬂmﬁze 1t selected on the basis of the names9‘

A To some extent, certalnly.

Q Well, do you know, of your own knowledge, that the
children were Interviewed, or that they were talked to, in
order to sscertalin whether or not they were of Mexican
descent?

A Well, I didn't interview them. The attendance

supervlisor may have. We know these parents, many of them,
somewhat.

Q These children are all permitted to attend a school
other than the Fremont 3chool; 1is that correct?

A That 1is right, that is, whose names you have looked
at.

Q Now, is that for the reason that they are of Anglo-
Baxon descent?
A I have testifled a number of times that that 1s not

the reason. There are Negroes, you will remember. They are

not Anglo-Saxons. But for the reason we permitted them to

MARIE G. ZELLHNER
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transfer where they would not be in a very small minority
in & school of their district, although not a majority in the
district to which transferred.

Q That would have the practical effect of making the
Fremont 3chool 100 per cent Mexican?

A Is that a statement or & question?

Q Is that true, sir?

A Yos, that 1s trus.

Q That would likewise be ﬁrue in the Delhi District?

A Although they are not required to do that, to transfe
Q I understand they are not required to --

A No.

Q -- but they are permitted to?

A They are permitted to.

Q And in the Delhl District that is likevwise true?

A With, I think, at this time only one exception, a

little colored boy that gdes to that school, and the 1line 1s-
clesrly dfawn between the Edison and the Delhi District, and
the Mexican children that live north of the line and in the
Edison District attend the Edison School.

Q In the Delhi District there are 232 children of
Mexican descent and no others, except the one colored child
Yyou have referred to?

A That's right, if you have the figures there. I
don't recall.

MARIE G, ZELLNER
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Q And in the Logan School 158 children of Mexican
descent?

A That's right.

Q The children who have attended the Franklin School
from the Fremont District of Mexlican descent were requested
to return to that dlstrict by those letters; 1s that correct?

A They were requested --

MR. HOLDEN: I object to that on the ground that the
letter spesks for itself.

THE COURT: Yes. That 1s the objection you urged, that
the terms of the letter are clesar.

Q BY MR. MARCUS: These children are all of Mexican
descent, to whom the letters were sent? I believe you
testified to that on dlrect examination. 1Is that ecorrect,
sir?

A S50 far as I know, yes.

Q You sent no letters to other children in that dis-
trict except those of Mexican descent?

A To these that were ﬁr&nsferred as a matter of

tradition to the Frankllin School.

Q And they were of Mexican descent?
A Yes.
Q You sent no letters to other chlildren, other than of

Mexican descent?

A No, we hsave not.

MARIE G. ZELLNER
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(4] Now, do I understand you to say, Mr. Henderson,
on direct examination that i1f the request was made to you,
a8 the superintendent of schools, that you would recommend
to the Board that these Mexican children be permitted to con-
tinue 1n the Franklin School, who reside in the Fremont
District?

A I would think that the same reasons that have been -
that have obtained in the years would still obtain, and that
they probably should be permitted to attend the school of
their traditional Iinterests. |

Q Well, did I understand you correctly to state that
you would recommend that to the Board?

A Yes, you did.

Q But you have no knowledge as to what the action of
the Board would be?

A No, I haven't.

Q That is your own personal copinlon at this time?

A No, I don't know what they will do.

Q You will have to be governed by the action of the
Board in the attendance and transfer of the chlldren from
one district to another, will you not?

A That's right,

Q Now, just one further questlon, sir, on the placlng
of the teachers 1n the different districts. Is that done by

the Board?

MARIE G. ZELLNER
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1 A That 1s done by the superintendent largely. The

2 Board always approves the assignment. It i1s & standard
3 practice that when it 18 recommended that Miss Brown, Miss
4 Jones, Miss Green, and so forth, ars assigned to the Fremont

5 School, they do not begln work there untll the Board approves

6 all of those sssignments. The Board approves the assignments
7 and they normally take the advice and counsel of the super-

8 intendent.

o Q Then you would have the authority to place a teacher
10 from one district to another, if you desire, or if the load

11 became too heavy in one district over another?

12 A Yes, 1f 1t 1s required, we do that,

13 Q@ There would be no difficulty encountered in case

14 some of the children of Anglo-Saxon descent, or other descent,vwho
15 were attending from the Fremont District in another district

16 were required to return tc the Fremont District, in trans-

17 ferring some of the teachers over there, would there?

18 A Why should we transfer a teacher? There would be

19 1 no difficulty. We could do that. There would be no diffi-

=0 culty. I don't know what your question means, but there would

21 1 ve no difficulty.

22 THE COURT: There has not been any complaint urged against
23 the teachers, as I recall. I don't know that there has been
24 any question raised here as to the teachers in these respective
25

schools,

MARIE G. ZELLNER
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MR. MARCUS: My questlon, your Honor, was to clarify
counsel's examination with respect to the student load in the
various schools. The question was lnquired into of Mr.
Hendepson respecting the student load In the different dis-
tricts.

MR. HOLDEN: I have no objectlon to hls goling into 1t,
but 1t was Mr. Reinhard who testified to it. I think Mr.
Henderson knows about 1t.

THE COURT: Is the court correct about your position:
There 1s no c¢lalm made here so far as the teachers, per se,
are concerned that there has been any act of discrimination?

MR. MARCUS: There is none whatsoever, your Honor.

Q BY MR. MARCUS: Now, do you have the certificate
wlth you, Mr. Henderson?

A This?

Q Yes, sir., May I see that?

A That is the same figures you have, probably.

Q Now, iIn the preparation of this certificate that has
been introduced in evidence from the Santa Ans 3chool District
in the designatlon of the Spanish-speaking pupils do you have
any personal knowledge at this time as to how or in what
manner the designation of Spanish-speaking puplls was placed
on this certificate?

A No other than the normal recognition of people as

Spanish, I mean as Mexican, or otherwise. I don't know

MARIL G. ZELLNER
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of any test, unless we would go into ancestry and birth
certificates, and origin of the parents and the grandparents.
I know of no way except by observation.

Q BY THE COURT: Well, how could you by observation
determine whether a person was or was not a Spanish-spesking
person? |

A Oh, you could not tell that except by finding out
whether they were able to speak Spanish, which I cannot do.

Q You would have to apply & test, Mr. Henderson?

A Yes, sir.

Q Now, the question was whether you know as to
whether or not the policy of the achool authorities there set
up any test for the determination of that element.

A No, they have not.

Q To whom was that left to decide,that question, if
any one?

A Princlipals and teachers, I should say, who are in
direct contact with the children.

Q Well, does the principal of the school in the City
of Santa Ana, and, particularly, we will take two of the
schools that seem to be ths ones that are principally involved
in this litigation, the Franklin School and the Fremont School,

A Yes, the Fremont S3chool.

Q == 183 1t within the authority of the prinecipal of

either of those schools, or of both of them, to determine

MARIE G. ZELLNER
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which children shall enter the school for instruction?

A No, it is not. The children who live in the dis-
trict enter the school regardless of origin. Transfers only
are in the power of the Board of Education.

Q I am not speaking of the Board in my question. I
am speaking of the principal and the teacher. I understood
you to say that the teacher and principal would have some
authority with respect to the child entering the school, «-

A That is right.

Q -- because of belng classified elther as a Spanish;
speaking c¢hild or as a non-Spanish-speaking child. Iz that
correct?

A No, we do not do that. The children who live in
the Premont District, as set forth here in the map, entsr
the Fremont School. These 12 or 14 children have normally
gone immediately to the Franklin School, because it has been
a long standing tradition, end the principal of the Franklin
School has been sccepting them. Otherwise, the children who
live in the district enter the school, and there is no ques-
tion about Mexican, or non-Mexican, as they enter school,
and no transfer unless it is by permission of the Board of
Education.

Now, let me say that those transfers up to this time have

not been in written form. They have been largely again, as

I sayby observation.
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Q Are there not children within the distrlct of the:
Fremont School, or were there not on March 22, 1945, who were
not 3panish-speaking children, so-called?

A Yes, your Honor,

Q@  Were they attending the Fremont School?

A They were not.

Q How did it happen, having been residents within the
district, the Fremont School District at that time, that they
were not attending the Fremont School?

A They were permltted to transfer out of that distriet
by an understood policy of the Board. There was no form set
up. There was nothing but & conference with the superintendent
and his subordinates in that matter, but they were permitted
to transfer out.

Q Were there any such persons who were not permitted
to so transfer out?

A Oh, I think not. Out. of Fremont now,you are talking!

Q Yes.

A I think not. There were in some other districts.

Q Were there any applications made for transfer of

any non-3panish-speaking chlldren from the Delhi School?

A Formal applications, you mean?
Q Well, formal or otherwise.
A No. There were not more than five or six probably

in that entire district, because it is a country of farm

MARIE G. ZELLNER
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district, almost solidly Mexican population, and they were
transferred just as they were in the Fremont Pistrict,
by understanding. There was no action, however.

Q Now, with respect to the Logan School, what was
the situation with respect to the transfer or lack of transfen
of non-3panish-speaking children who lived within the district
of the Logen 3chool, on or before March 22, 1945%

A 1 don't know, your Honor. I don't know. That is
almost & continuous and sclid little Mexican center, and I
don't know 1f there are others transferred out.

THE COURT: Just one or two further questions, and then
you can take it up, Mr. Marcus., I wanted to ask these some-
time, and I might just as well do so now.

Q BY THE COURT: How many rooms, classrooms or rooms
in which instruction was given to the children attending the
Fremont School were there in that school on the 22nd of March,
19452

A How many rooms were used for instruction?

Q Well, how many were avallable for instruction?

A There are 16 rooms in that building, part of which
are used for sewing, for a lunch room, for a librery, and a
teachers’' lunch room, for this shop room which I mentioned.
And the Fremont School had 10 or 11 teachsrs, I have forgotten

which, with a student load of about 33, as has been testifle d

here.
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Q What was the student load in the Hoover School?

A The Hoover?

Q Yes, sir, on March 22nd, 1945,

A It wvas quite light. That school is way over on the
other side of town, and in 8 district that.is not very well
developed as yet, and the student load there is comparatively
light. It is not, however, so light that we could spare
teachers from it.

I could tell you, your Honor, if you would like to know,
vhat we estimate will be the situation there in September.

Q Yos.

A We will have s kindergarten teacher who té&ches
only & half session, and five other teachers, of which the
principal 1s & teaching principsl. The room loads run like
this: Pirst grade, 24; second grade; 23; third and fourth
grades, 32; fourth and fifth grades, 32; and fifth and
gsixth grades, 32.

Q Let's take the Wilson District. How many rooms,
classrooms, were there avallable and used in the instruction
of children who attended the Wilson School on March 22,

19459

A Eight classrooms.

Q What was the pupll load, so-called, at that school.
at this time, per teacher?

A I don't know exactly, your Honor. Our average studen]

MARIE G. ZELLNER
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load in the city schools wag about 33 per teacher, and I
think Wilson was perhaps & 1little in excess of the average.

Q How many rooms were there there?

b

Eight.

Q And how many teachers?

A Eight teachers, plus a principal who doss not
teach. BShe 1s a supervising principal.

Q From the standpoint of instructors there, there
were eighté

A Yeos, thag's right, and on the figures which have
been submitted here as of March 22nd, there would be 32 and s
fraction per teacher.

Q Are there no Spanish-speaking persons, so-called in
that dlstrict?

A No. If there were, they would be attending school
there. They would be asailgned thers. In the Wllson
District, you mean?

Q Yes. That would not necessarily depend upon the
fact that there have been transfers from other districts into
Willson?

A I mean to say 1f they wished to attend the Wilson
3chool, they would be there.

THE COURT: Proceed.

Q BY MR. MARCUS: 1In permitting the transfer of non-

Mexican children residing within the Fremont, Delhl and Logan

MARIE G. ZELLNER
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Districts to another district, you stated on direct examina-
tion that consideration was given to other matters beéides
the fact that they were non-Mexican. Is that correct, sir?

A Yes, that's right.

Q Now, what were the other matters that you considered
in permitting these transfers?

A Well, let us take agsin the case of the colored
children.

Q Well, let's leave the colored children out for the
moment on those matters just with respect to Anglo-Saxon.

A All other than --

THE COURT: Or what you call non-Spanish-aspeaking
children, so &8s to preserve thesame nomenclature.

MR. MARCUS: Yes.

THE COURT: Anglo~3axon 1s a very nebulous term, and
1t doesn't characterlze any type of people definitely, whereas
they have used here two terms for classification, and whether
they are correct or not is not the point, but I suggest you
use the same nomenclature which they have used in the forms
which they have submitted, English-speaking pupils and
3panish-speaking puplls,

THE WITNESS: Will you repeat the question, please?

Q BY MR. MARCUS: What other consideration did you

give to the chilldren In permitting the children to transfer,

who were non-3panish-speaking?

MARIE G. ZELLHER
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A Other than this item I have mentioned of minority
or majority group? Is that what you mean?

Q Well, we haven't mentioned that yet.

MR. HOLDEN: I think the witness did not understand
the guestion.

Q BY MR. MARCUS: Well, you understand, don't you --

A Other than what?

Q Other than the fact that they were of the minority
group, vere there any further considerations given?

A Yes, being in the Spanlsh-speaking school, that is
the school in which the majority of the chlldren are from.
Spanish-speaking homes, they would be thrown with the Spanish
language, not & word of which they understood, and with that
all about them, I think 1t would be bad fof the child, -

Q Why would it be bad fcr the child?

A Because he could not express himself to his play-
mates In the language which the playmates were accustomed to
using.

Q In other words, in your opinion then it would be bad
for the child other than of Spanish-speaking ancestry?

A To do what?

4] To permit him to remaln in ths school district in
which he resides?

A I think I would leave that to the child. I would

permit him to transfer if he asked for 1t.
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Q But your personal opinlon, and that of the Board,

was that it would be bad for the child?

A 1 believe so.

MR. HOLDEN: I object to that as stating facts not in
evlidence.

THE COURT: 1 don't believe he should be asked to ex-
press the views of the Board. The Board is available and
could be called,

Q BY MR. MARCUS: Now, with respect to this matter of
the minority that you have mentioned, why would it not be

beneficlal for the child to be permiited to remain in the
district in which he resides, even though he was in the
minority with respect to belng Spanish-speaklng or_non-Spanishu
speaking?

A 1 think 1 have answered that to some extent, that he
would be handicapped in his program, to some extent perhaps.
It has been testifled here again and agaln that the Spanish-
speaking child from a Spanlsh-speaking home does not acquire
facility in the English language, which the non-Bpanish-
speaking child already has to a large extent, and he would be
handicapped.

Q Now, 18 that true, Mr. Henderson, with respect to the
children, as you say, of the non-English-speaking or Spanish-

speaking ancestry during the entire school year?

A During the --
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Q During the entire school curriculum?

A You mean handicapped In the use of English?

Q That is right.

MR. HOLDEN: I object to that on the ground it is not
proper cross examination. I have no objection to counsel
making this wltness an expert witness, if he desires to do so
for hls own case.

THE COURT: Overruled. I think he is an expert, that he
is an sxpert school man.

THE WITNESS: Well, it has been testified here from this
stand by numbers of these wiltnesses, and you have tried to
say to them that after they have had one year of familiarity
with the English language that that is 0. K., that from then
on they are all right. They never acquire the facility with
the English language that they would have if they were from
an English-speaking home, where English is used all the time.
No one ever learns the language perfectly, and it applies %o
all of us., But that pursues them through the grades and
through the Jjunior high school and into the senior high school

Q BY MR. MARCUS: Then the opinlors expressed from the
wlitness stand by Mr. Kent and by Mr. Harris are your opinions,
too?

A I don't remember whaet they sald, and I don't want
to testify that way.

Q You have stated that it has been testified to from
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the witness stand by other witnesses,

A That it is a large handicap.

Q Throughout the entlre school life?

A I did not state that that had been testified to.
That is my testimony.

Q That 1s your opinion?

A Yes, 1t 1s my opinion. I think it ia easy to prove.

Q Is that one of the reasons why you permit these
transfers from one district to another?

A That is one of the reasons.

Q Now, is there any other reasog, sir?

A I think I would say no to that, nvothar reasons.

MR. HOLDEN: That 1s repetitlon.

THE WITNESS: W e wouldn't get anywhere.

Q BY MR. MRRCUS: Just one further question along that
line. In referring to Spenish-speaking pupils on this certi-
ficate, was 1t your purpose and intention to denominate those
Spanish-speaking puplls as of Mexlcan descent?

A I think the certificaep speaks for itself. It says,
"Spanish-speaking pupils." It doesn't say anything about
Mexlcan. The pupils of Mexican descent are Spanish-speaking
puplls. It includes those, Mr. Attorney, on the certificate
1tself.

Q Well, it was your intentlon at the time that the
certificate was prepared, for the Spanish-speaking puplls to
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be of Mexican descent? Is that correct, sir?

MR. MARCUS: I think it has already been testified to,
Mr. Ogle.

MR. O&LE: I was talking to Mr. Holden.

MR. MARCUS: I am sorry. You spoke loud enough for me
to hear you, sir,

THE WITNE33: Please repeat that guestion.

Q BY MR. MARCUS: You have referred to Spanish-
speaking puplils -~

THE COURT: 1In Exhibit k.

Q BY MR. MARCUS: -~ in Exhibit ¥, 1t was your inten-
tilon at the time that the certificate was prepared that those
Spanish-speaking pupils were to refer to those of Mexican
ancestry?

A Not necessarily. The certificate says, "as between
English-speaking puplls and puplls of Mexlcan descent or
Spanish-speaking pupils.” That is what 1t says.

Q ?hat is what it sayz in this body, but when you
designate it here (indicating), it 1s Spanish-speaking pupils?

A Oh, yes.

Q That was to include those of Mexican descent?

A Oh, yes, 1t was to include those of Mexican descent,
yes.

Q Now,in the meeting of the Santa Ana Board of Educa-

tion on October 13, 1944, the discussion with respect to the
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transfer of children from the Franklin Schocl back to the
Fremont District was soclely with respect to those of Mexican
descent, was it not?

A That was the whole discussion at that time, that's
right.

Q There was no discussionat that time held, a&s you
remember, with respect to the transfer back to the PFremont
District of children other than‘of Mexican descent?

A No; no.

MR. MARCUS: That 1s all.

MR. HOLDEN: Just one minute.

REDIRECT EXAMINATION
BY MR. HOLDEN:

Q Mr. Henderson, Iin any of these districts of Santa
Ana, any of the zones, if a pupll residing in any one zone
wvanted to transfer to another zone and he had any reason,
wvhether 1t has been mentioned here o» not, that you deemed
a good reason, wouldn't you transfer him?

A I would.

MR. HOLDEN: That is all,

MR. OGLE: If the court please, neither counsel nor I
have had an opportunity to discuss the matter with ore of
our witnesses who has just come lnto the court room.

THE COURT: We will take a recess for & fev minutes.

(A short recess was taken.)
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THE COURT: Proceed.
MR. HOLDEN: At this time, your Honor please, the defen-

dants rest.

DEFENDANTS REST.

THE COURT: 1Is there any rebuttal?

MR. MARCUS: I don't belleve sc at this time, your Honor.
Would it\preclude us --

THE COURT: If you want to think 1t over during the
noon hour, you may do so, and we will recess until 2:00
oklock.

MR, MARCUS: Very well. Thank you, your Honor.

MR. HOLDEN: Now, may I inquire of the court 1f the court
feels there should be any oral argument in the matter, or
vhether 1t should be submitted on briefs? |

THE COURT: Of course, 1t 1s always better to have ques-
tions of law briefed. It can be given much greater reflection
and consideration, if they are written. Arguments on facts
are best submitted by oral argument,

I don't think I should indicate until you determine
whether you want to rest your case or as to whether you have
any rebuttal you wish to offer.

MR. MARCUS: Very well.

THE COURT: At that time, when the case is before the

court on the factusl situation, then the court will indlcate

what 1ts desires agre.
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MR. OGLE: If the court please, would 1t be of any
assistance to the court to express our desires, that it should
be submitted on briefs?

TRE COURT: Yes, by elther of you, or both of you.

MR. OGLE: We feel it would be of assistance to the
court 1f we could submit it on briefs. There has :-been so
mich evidence here, and it gives counsel an opportunity to
review it for consideration, so I feel that 1t would be
better 1f we submltted briefs.

THE COURT: What do you think?

MR. MARCUS: The matters of law I think should be sub-
mitted on briefs. Now, I awalt the pleasure of the court on
the questlon of argument on the facts of the case. I have
no particular preference on it. I can argue the question of
facts orally, or submlt it in writing.

MR. OGLE: We would like to prepare briefs on the law and
on the facts. We might leave that to Mp. Marcus.

THE COURT: The only difficulty in briefing facts in &
cagse of this extent and with the ramifications of evidence
1s, there belng no transcript -- there should have been s
dally transcript in this case -- the memory 1s not quite as
reliable as 1f it 1s argued right at the comnclusion of the
case. While the court has its own notes, they are not com-
prehensive, and could not be. But this is a very serlous

question of jurisdiction that is presented, and I thlnk it shou
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be briefed. As I say, that is a serious question of law in
the case, the questlion of jurisdiction of the Federsl Court,
to interpose itself in a state educational matter. The
court directed attention to that at the pre-trial hearing by
making the observation that it would have been better to have
proceeded through the regular courts of the state, and then
if the deslrable results would not have been obtained, then
the Supreme Court of the United Stetes could have been
appealed to, because thils seems to be a question of first
impression.

I am not saying this decisively, but I think when you
read the authorities, if you haven't already done so0, and I
clted one yesterday to show the line of demarcation, since
there is no race questlon here involved, and I think that was
conceded by both you, Mr. Marcus, and the gentlemen on the
other side, 1t means that we have a novel situation here.
Now, whether or not there are principles enunciated in some
of these declislions of the Supreme Court of the United States
thet are helpful, I am not so sure, either one way or the
other, so that that matter should be very carefully brisfed
by both of you.

On the facts, you can determine what you want to do, and
at 2:00 o'clock the court can determine whether 1t wants to

hear oral argument on the facts, or whether that should be

ineluded in the briefs.
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MR. MARCUS: And may I make further inguiry on the
question of facts? The court has expressed the thought that
one's memory becomes & blt hazy, and probably not correct
or precise on the question of facts, and I think, in view
of the importance of this matter, and the fact that 1t is
of first lmpression, and I have read practically all cases
on this question, if it would be of benefit to the court
and 1f the court would care to indicate that it would be, it
may be possible to arrange, if opposing counsel would be
interested, the apportloning of these costs in some way and
have the transcript written up.

MR. OGLE: I was going to suggest, if the court pleszse,
that very line of thought, and ﬁossibly counsel and 1 can get
together 1n the noon hour, in order that a transcript might
be ordered, not only for the benefit of the court, but for
counsel on both sides, I agree with counsel on that theory.

THE COURT: That certainly would be very helpful.

MR. MARCUS: I rather pride myself on my memory, but
after four days of trial and sc many witnesses in the case,
we can't begin to remember all of the testimony, and, in
particular, the testimony that was giveﬁ In the first two or
three days of the trial. This is the fifth dey, I belleve.

THE COURT: Very well, gentlemen. You can confer during

the noon hour.

MR. OGLE: Yes, we shall get together in the noon hour.
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(Whereupon, at 11:50 o'clock a. m., & recess was taken

until 2:00 o'clock p. m. of the same day.)
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1L0S ANGELES, CALIFORNIA, WEDNESDAY, JULY 11, 1945, 2:00 P. M.
THE COURT: Call the case on trial.
THE CLERK: Mendez v. Westminster.
MR. MARCU3: Ready.
MR. HOLDEN: Ready.
THE COURT: Proceed.
ISABEL AYALA,
called as & witness by and on behalf of the plaintiffs, having
been first duly sworn, was examined and testified as follows:
THE CLERK: Will you state your name, please.
THE WITNESS: Isabel Aysala.
DIRECT EXAMINATION
BY MR. MARCUS:
Q Where do you live, Isabel?

A I live in Garden Grove.

O

How long have you lived in the Garden Grove Districtp

h

About three years.

What is the address of your home?

124 West Acacla Street.

Now, how far do you live from the Franklin School?
From the ILincoln Schoolf

From the Lincoln School. Pardon me.

= O » O p O

About five blocks.

Q And how far do you live from the Hoover School?
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A About & mile and a half, or two miles.

Q How 0ld are you?

A I am 17 -- 18.

Q Where did you receive your education?

A Ocean View E%ementary Schooland Huntington Beach
High School,

Q Isabel, will you speak just a little louder?

A Yos, I will.

Q Do you have any brothers and sisters?

A I have three brothers and three sisters.

Q Give us the names and ages of the children who are
attending school at the present time.

A Ines, he is 13 years oldg, énd he 1s attending the
sixth grade.

Q At what school?

A Fitz.

Q And the next one?

A That 1s Cora. She 13 9 years old, andshe 1is sttend-
ing the fourth grade, Hoover School.

And Jennie, she 1ls seven years old, and she 1s attending
the second grade at Hoover School.

Q Were you born in the United States?

A I was born in the State of Oklahoma.

Q Your brothers and sisters that you have mentioned,

were they born in the United States?
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A Yes, they vere.

Q And what 1s your father's name?

A Jesus.
Q And your mother's name?
A Pombose, P-o~m-b-o-s-a,

Q How long did you say you lived in the Garden Grove
District?

A About three years. I do not recall very well, but
I think it is either two or three years.

<% Now, did you ever have a conversation with Mr.

James L. Kent?

A I dia.
Q How many conversationsdid you have with him?
A One.

Q Prior to talking to Mr. Kent, did you talk to any
one else in that dlstrict?

A Yes, I did. I think it was & principal. I am not
very sure. It was a lady in the Lincoln School.

Q When was that?

A It was when we moved to Garden Grove and I went to
enroll my little sisters there.

Q Did you take your sisters with you?

Yes, I did.

A
Q And when was thet, that you went to enroll there?
A

Right after we moved to Garden Grove.

MARIE G. ZELLNER




v183

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q What year was that?

A Let's see. It was, I think 1t was in 1943,

Q At that time did you have a conversation with the
principal or the person you belleved was the principal of the
Iincoln School?

A Yes.

Q Do you remember in what month it was? Was 1t at
the beginning of the semester?

It was about -- 1t was sbout April.

A
Q In about April?
A

Yes, sir.
Q Had you been transferred there from some other
school?
A Yos, from the Ocean View S3chool,
Q Is that in Orange County?
A Yes, that is in Huntington Beach.

Q Now, when you went to talk to the principal of the
school, and your slsters were with you, --

A Yes. |

Q ~- relate the conversation to the court, please.

A Well, I went in there --

MR. HOLDEN: I object to this on the ground 1t 1s not
proper rebuttal. |

THE COURT: We ought to be able to identify that person.

MR. HOLDEN: This conversation with the principal would

MARIE G. ZELLNER
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not be rebuttal,

MR. MARCUS: It is simply preliminary, and is only a

matter of one question and answer, that's all.

THE COURT: We haven't had the principsl of that school

here, a8 I recall.

Q

BY MR. MARCUS: Do you remember her name?
No, I don't,

Well, as s result of that converssation, where did

Well, she sent me to Mr. Kent.

That 1s the Mr. Kent who testified here on the

witness stand?

A Yes,

Q You recognized him, did you?

A Yes, I dig.

Q Now, did you have a conversation with Mr. Kent at
that time?

A No, I didn't.

Q Well, when you went to see him, did ydu talk to
Mr, Kent?

A Yes, I talked to Mr. Kent,

Q Where did that conversation take plﬁce?

A In his office.

Q At what school?

A Fitz,.
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Q Now, relate that conversation that you had with
Mr. Kent. -

A Well, I went to see Mr. Kent, and walted there in
his office for & few minutes, and he came in, and I asked him
if I could have my little sisters enrolled in the Lincoln
School.

And he said, "No, I am sorry. We have a school for
Mexican children.” He says, "All children of Mexican ancestry
have to go over to the Hoover School.”

And I gsked him why. He says, "Well," he says, "in
the first place, they don't speak very good English. They
don't speak Engllish, and we want them over there to teaeh them
English.”

I saild, "My little sisters speak English. They spesak
very good English, a2ll of them."

He sald, well, he couldn't do very much about it, and he

says, "If I let your sisters come here, most of the children,
most of the Mexlcan children would want to come in here, too,"
and he says, "You are not the first one that has been here.
I have had other complaints, but 1 can't do anything about
that.” He says, "All Mexican childreﬁ have to go to the
Hoover School."

Q What else did you say to bim?

A Oh, I told him about the other school. I said, "We
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are all mixed there, and the children speak very good English
there .”

And he says, "Well, sorry, I just can't do anything. You
are of Mexican ancestry, aren't you?"

I says, "Yes, I am,"

He says, "Well, there is nothing I can do. You have to
send your 1little sisters to the Hoover School." That's all.

Q Did Mr. Kent at that time tell you or ask you 1f you
would like to send your little sisters to the Hpover School?

A No, he didn't. He just ssid I had to send them over
there,

Q Did you then tske them over there?

A Well, there was nothing I could do, or we could do.
They had to go to achool, so we had to send them over there.

Q How far is that from your home?

A About two mlles. Besides, they have to walk to get
a bus, too, and they walk about two and a half blocks to get a
bus.

Q They are attending Hoover 3chool at the present
time?

A They are, yes.,

Q@ Have you discussed the matter with any one else in
the Garden Grove Distrlict connected with the schools?

A No, I haven't.

school
Q Heve they been attendling since that time?
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A They have.

Q Now, tell me, do your little slsters speak the
English langusage?

A They do.

Q You are acqualnted with the children that attend

that school, are you not?

A Yes, I amn.

Q The other children are of Mexican descent?
A Yes, sir.

Q You have been over at that school?

A Yes.

A

Have you had occaslon to observe whether or not the
other children do speak the English language?

MR. HOLDEN: I object to that on the ground it is not
rebuttal.

THE COURT: We will not be able to go into that. Then
we would have to bring in all the other children on rebuttal.

MR. MARCUS: That 1s the reason I didn't want to bring
all the children 1in.

THE COURT: Sustained.

MR. MARCUS: Your Honor, this was in the nature of
rebuttal for the reason that Mr., Kent has testified that
the children did not speak the English language.

MR. HOLDEN: I don't think Mr, Kent testiflied to that

effect at all.
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MR. MARCUS: He did stete that that was 90 per cent
true, and he used the words"QQ per cent”" of the children
that did not speak the English language.

THE COURT: I do not think thls young lady, with due
respect %o her and her intelligence, 13 a qualified witness
to rebut 1t. It was his duty to admeasure those chlldren.
That wasn't her province. It was just casusl observation
on her part as a lay witness. It was Mr. Kent's duty to
ascertain that.

Q BY MR. MARCUS: Did Mr. Kent give your sisters
any sort of an examination --

A No, he did not.

Q -- at that time?

=2

He did not.

Q Did he talk %o them at all?

A No, he 4id not.

MR. MARCU3: You may cross examine.
CROSS EXAMINATION

BY MR. HOLDEN:

Q You are sure that you know Mr. Kent when you see
him?

A Yes, I am. I sav him on the witness stand.

Q When he was here?

Q Your testimony 1s that you talked to him in April,
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19437

A No, 1 spoke to the principal.

Q And on what date did you spesak to Mr., Kent?

A I spoke to him in the early days of '44%, I do not
recell the date very clearly, but I know 1%t was in the sarly
days of '44,

Q How long after April, 19437

A Well, 1t was almost a year after.

Q You were transferred from the Ocean View School in
April, 19437

A Yes, that's right. We moved to Garden.Grove.

Q You were snrolled in the school at that time?

A No, I had graduated from the school.

Q The 1little children vwere transferred?

A Yes.

Q Your little brother and sister enroclled at the
Hoover School in April, 19432

A Yes, they did.

MR. HOLDEN: That is all.

Q BY THE CbURT: Isabel, are these children your full
slsters, brothers and sigsters?

A Yes, they are.

Q By the same father and mother?

A The same father and mother.
Q

You are 18 now?

MARIE G, ZELLNER
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A Yes, sir.
Q When did you graduate from the school?
A 1943, 1942, I think.
. Q Where 1s this Ocean View 3School? Is that in Santsa
Ans?
A No, that 1s in Huntington Beach.
‘Q How many children were there in that school when
you finished?
A There were quite a few. I don't know how many there
were, but there was very many there.

Q Was there anly one school in Huntington Beach at

that time?
A Where I lived, there was just Ocean View.
Q Well, was that the only school in Huntington Beach?
A No, that wasn't.
Q Was that the only grammar school in Huntington Beach?
A No, 1t wasn't.

Q Did you go to the primary and grammar schools thers,
or, just the grammsr grades?

A Just the seventh and elghth grade.

Q What was the age of your brothers and sisters when
you took them down to school at Garden Grove?

A Well, let's see. One was about 7, and Ines was 11,
I think.

Q Where dld they entery In what grade?
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Q
A

Gsi&

The first and the fourth grade.

The one 7 years of age entered the first grade?
Yes. |

And the other --

No, the second grade, The one that was seven

entered the second grads.,

Q

A

I thought you sald she entered the first grade?

No, she was in the first grade in Ocean View, as I

recall now.

Q

A
Q
A

skip her to the third graded

You are not just flguring the age, are you?
No, I am not.
You do remember definitely that she entered that?

Yes, I do, becsuse 1 think the teachers wanted to

but I know she was 1n the second grade when we got theres.

Q

what grade did the little girl, or was 1t a boy,

the other ¢hl1ld?

A

A

Q
mother?

A

No, 1t was the boy. He was in the fourth grade.
How 0ld was he?

He was 11.

Did you say he was 11, or she was 11?

He was 11.

Do you speak English at home to your father and

Well, we speak 1t, yes, we do. My mother and my

MARIE G. ZELLNER
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fether, they don't speak it very well, but they do spesak
English and they carry on a conversatlion very well, my father
especially.

Q I mean around at home in the family, what do you
speak?

A Both English and Spanish. Most all of us, my
brother who 1s in high school and the rest of the children,
we all speak English, We don't even spesk in Spanish around
the house.

THE COURT: That is all.

Q BY MR. HOILDEN: Just one question. You testified
that phé Ocean View 3chool, -~ at least, the court I think
got the impression, that the Ocean View School was 1n the
Huntington Beach District.

A I don't know whether 1t is.

Q You don't know whether 1t 1s?

A I don't kmw whether it 1is.

THE COURT: I didn't get that impression. At first I
had 1t, but she rather clarified it by saylng there are other
schools in Huntington Beach.

THE WITNE33: There is.

Q BY MR. HOLDEN: Is there any other school in the
Ocean View School Distriet?

A No, there isn't.

Q BY THE COURT: There is only one school in that

MARIE G, ZELLNER
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district?
A In Ocean View, yes.
Q And where 1s Ocean View, Isabel, with respect to

Huntington Beach?

A

It is sbout five miles, five or seven miles from

Huntington Beach.

Q

A
Q
A

Is 1t interior or on the beach?
No, interior.
Over towards Santa Ana and Ansheim?

Yes. All the chlldren that graduate from the Ocean

View go to the Huntington Beach High School.

Q

In order to get to Santa Ane from Huntington Beach

you go through Ocean View?

A

= O P D > L

P

Q

4

If~.  you want to, I guess, you can go through there.
Well, 1t is inland from the beach?

Yes.,

Is that a farming commnity there?

Yes, it is sort of a small community.

You dldn't go to the high school there, did you?
Yes, I did.

Where did you go to high school?

Huntington Besach.

Did you go to the Huntington Beach High School when

you started in?

A

From Ocean View, yes, I did.

MARIE G. ZELLNER
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But since you have been living in Garden Grove, you

haven't gone to school?

A I went to the Garden Grove High School.
Q Oh, well, we will get it after a while. Did you
finish there;, Isabel? .
A No. I am vorking at the Famous Department Store
there.
Q You mean during vacation?
A No, I worked both summer and winter.
Q How long did you go %o high school?
A Three years.
Q Three years?
.A Yes, sinr.
Q When did you leave the high school?
A et me see. last year, I think it was.
Q You didn't go there last term at 8117
A No, I dldn't.
Q You worked all through 1t?
A I worked.

THE COURT: That is &all.

MR. HOLDEN: That is all.

MR. MARCUS: Mr. Mendez, will you take the stand,

MARIE G. ZELLNER
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GONZALO MENDEZ,
one. of the plaintiffs herein, recalled as a witness, in
repbuttal, having been previously duly sworn, testified further
a3 follows:

DIRECT EXAMINATION
BY MR. MARCUS;

Q Mr, Mendez, you reside in the Westminster District;
is that correct?

A Yes, sir.

THE COURT: He has been on the stand before?

MR. MARCU3: Pardon me, your Honor?

THE COURT: He has been on the stand before?

MR. MARCU3S: That 1s right.

Q BY MR. MARCUS: You have heard Mr. Harris' testimonj
wvhen he testified yesterday from the witness stand, did you?

A Yes.

Q Now, Mr. Mendez, in the region or area where you
reside, are there other people in that district other than
persons of Mexlcan descent?

A There are. All the rest are all English-speaking
race.

MR. HOLDEN: I don't see, your Honor, where Mr, Harrls

sald anything about the characteristiecs of the people vho lived

in the vicinity of where Mr. Mendez lived.

MR. MARCUS: He did say, however, that the children --

B33

Y
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MR, HOLDEN: I don't think it 13 proper rsbuttal.

MR, MARCUS: He did say that ths children attended the
school in the district where they reslided and were supposed
to attend, in the district where they resided.

MR, HOLDEN: Your Honor, Mr. Hafris did not glve any
testimony to that effect, so far as I can remember.

THE COURT: I don't remember that Mr, Harris testifled
on that point.

MR. HOLDEN: If it wlll clear up the record, we will
stipulate that rule does not apply in Westminster.,

MR. MARCUS: What rule, sir?

MR. HOLDEN: That they attend the school nearest to
which they live.

MR. MARCUS: Would you be willing to stipulate that in
the inmmediate srea where Mr. Mendez resides there are some
50 children, other than of the Mexican race, who do not
attend the Hoover School, but attend the Westminster School.

MR. HOLDEN: The only objectlon 1s that 1t is not proper
rebuttal.

THE COURT: I haven't any recollection of hils stating
that, but he may have. I will listen to it.

MR. HOLbEN: If that 1s the fact I will stipulate that
that 1s the fact; I mean without the testimony of the witnegs

THE COURT: I don't know whether Mr. Marcus wants 1¢
to go 1n the recorg that way.

MARIE G, ZELLNER
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MR. MARCUS: I want to elielt it from the witness, as
to whether he knows.

THE COURT: Yes.

Q BY MR. MARCUS3: Mr. Mendez, please tell us approx-
imetely how many families in your neighborhood who are other
than of Mexican descent.

A Within a circumference of about a mile there 1s
about 50 families of the English-speaking race, and I am the
only one, besides my sister, that lives there of Mexican
descent.

Q How many children are there in that area that you
have described?

A There 1s approximately between 50 and 100 of the
English-speaking race.

Q And not of Mexican descent?

A Not of Mexlcan descent.

Q And whet school do those children attend?

MR. HOLDEN: I object to that, in that the record is
complete on the fact that the Hoover School is attended only
by persons of Mexlican descent.

THE COURT: It would seem so. I don't know. It may bé
that there may be afeature that he hasn't been permltted to
explore. Overruled. In other words, 1t 1sn't necessary

for us to accept the tabulation that ls contained on the

exhibits, Under the defendants' theory that is correct, butb

MARIE G. ZELLNER
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not necessarily so in the record. Will you read the question,
Miss Reporter?

{Question read by the reporter.)

THE WITNES3: The English-speaking children attend the
Main School, what 1s called the Main School. That 1s where
all the chlldren of English-speaking parents attend, and the
Hoover School 1s only for the 3panish-spesking children éf
Mexican ancestry.

Q BY MR. MARCUS: Then those children, other than your
children and the children of your sister, attend what school?

A The Hoover 3chool.

Q Well, your children attend the Hoover 3chool?

A Yes.

And the other children sttend where?

O

5

The Main School.

Q The Westminster School?

A The Westminster School. Although they ride in the
same bus among all the rest of the English-speaking children,
they are not permitted to attend the Westminster School.

Q Now, 4id you talk to Mr. Harris?

A I talked about on between four and five different
occasions, especlally on the same problem.

MR. HOLDEN: We object to this on the ground that it is
not proper rebuttal. |

THE COURT: I don't know what 1t is yet. I can't tell

MARIE G. ZEL.LNER
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until he asks the question. He said he talked with him.

Proceed.

Q BY MR. MARCUS: Now, did you converse with him, in
particular, about the children of non-Mexlcan descent attend-
ing the Main-Westminster School, whereas your children had
to attend the Hoover School, although they resided in the
same district? Did you have such a conversation with him?

MR. HOLDEN: I object to that on the ground it is not
proper rebuttal.

THE COURT: I don't know whether the entire subject-
metter was explored. There was testimony as to conversation
between Mr. Harris and Mr. Mendez by both sides heretofore.

I don't believe that we should go into these matters in
extenso again. I think T will sustain the objection.

MR. MARCUS: Very well. The line of questioning was to
that particular point, your Honor, in rebuttal,

THE COURT: What particular point? He testifled about
certaln alleged opprobrious occurrences or remarks about the
Mexican people, and so forth.

MR. MARCUS: That is correct. That is quite right, your
Honor. I think I will rest with this witness, then.

You may cross-examine.

MR. HOLDEN: No cross examination.

MR. MARCUS: All right. That 1is all.

Your Honor, I don't want to trespass upon the court's

MARIE G. ZELLNER
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time, and this other rebuttal would deal simply with the
statements that were made by the defendants' witnesses in
the matter of defense, and one thing in particular is the
further testimony of Mr. Kent that he talked to Mrs. Ochoa
and asked her 1if she would be willing to permit her children
to go to the Hoover 3chool. If your Honor recollects hils
testimony on that, I had in mind calling Mrs. Ochoa on that
matter.

THE COURT: I am not golng to restrict you from calling
any one you deslre, but I suggest that it is not necessary
to rebut every lncident in the case. You can keep the thing
going indefinitely back and forth. I think if witnesses on
the same subject have testifled heretofore and you want to
call your witnesses in rebuttal, I am not going to restrict
you from calling your witnesses.

MR. MARCUS: Then, Mrs. Ochoa, will you take the stand,
please?

THE COURT: But I don't want & reiteration, a review of
matters that are already in the record.

MR . mcﬁs: This will take only & moment. I will call

Mrs. Ochoa.

MARIE G, ZELLNER
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MANUELA OCHOA,
recalled as a witness on behalf of the plaintiffs in rebuttal,
having been previously duly sworn, testified further as followd
DIRECT EXAMINATION
BY MR. MARCUS:

Q Mrs. Ochoa, you have been sworn already?

A Yss.

Q You heard Mr. Kent's testimony, --

A Yss.

Q -« with respect to the conversation that he had with
you about requesting you to send your children to the Hoover
3chool?

A Yos.

Q Now, I believe that Mr. Kent stated that he asked if
you would be willing to send your children to the Hoover School
and you said it was all right.

A He did not ask me.

MR. MARCUS: I don't want to misquote Mr. Kent.

MR. HOLDEN: I think you have misquoted Mr. Kent.

MR. MARCU3: That was my recollection of his testimony on
cross examination.

MR. HOLDEN: I think Myr. Kent sald that he talked to her
and told her he would like to have her enter her children in

the Hoover 3chool for experimentetion, and that was the orders

that he had, and she sald, "well, I guess that's all, I will

MARIE G. ZELLNER
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have to do it, then," or words to that effect.

MR. MARCUS: All of them were words to that effect,

THE COURT: I haven't any recollection of it, and I have
no note on 1t.

What 1s the state of the record?

MR. HOLDEN: I think I will withdraw the objection, your
Honor.

Q BY MR. MARCUS: ©Now, willl you relate, please, the
conversation that you had with Mr. Kent with respect to send-
ing your children to the Hoover School?

MR. HOLDEN:I wlll object to that on the ground thatshe has
already related the conversation.

THE COURT: That is too broad. It simply goes into the
same matter.

MR. MARCUS: It does, your Honor.

Q BY MR. MARCUS: Did Mr. Kent, in words to this
effect, state to you 1f you would be willing to send your
children to the Hoover School, or if you would like to send
your children to the Hoover School?

A No.

Q What did he say?

A He sald I had to send them to the Hoover School, be-

i semniasbis

cause that sehob1 Was for the Mexican children, and my children
belng Mexicen, he!dia'not évéhﬂééjwf;aﬁhﬁggiéaﬁ"ﬁeacent, they

had to go to the Hoover School.

MARIE G. ZELLNER
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MR, MARCU3S: That 13‘311.

MR. HOLBEN: No cross examination.

MR. MARCUB: Your Your, if I might ask the courti's
privilege, 1 have a witness whom I haven't spoken to. He 1is
Dr. Beals from the Department of Anthropology at the Uni-
veraity of California, and I would appreciate it if the court
would give me an opportunity to speak to him before putting
him on the stand.

THE COURT: About five mlnutes?

MR. MARCUS: Could your Honor make it a little bit more?

THE COURT: We willl recess for about five or ten minutes.

(A short receas was taken.)

MR. MARCU3: I will call Dr. Beals.

DR. RALPH L. BEALS,
called as a wiltness on behalfl of the plaintiffs, in rebuttal,
having been first duly sworn, testifled as follows:

THE CLERK: 3State your name, please.

THE WITNE3SS: Ralph L. Beals, B-e-a-l-s,

DIRECT EXAMINATION
BY MR. MARCUS:

Q Dr. Beals, what is your business or occupation?

A I am a profeésor at the University of California,
and chalrman of the Department of Anthropology and

Sociology.

Q In that Institution?

MARIE G. ZELLNER
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A Yes.

Q Doctor, what has been your history or background
with respect to anthropology and sociology?

A I have had the usual training, academic training
in anthropology, which involves an eight-year course of
training. I have done & great desl of research work, a very
large part of it in Mexico, where I have llved for conslider-
able periods of time. I have done this work for such organ-
izations as the Natlonal Research Council, the Smithsonian
Institute, for which I am at present a consultant on thelir
program of Mexican research, and research for the Uni#ersity
of California.

I have also done research for the 3chool of Anthropology
in Mexico, in Mexico City.

Q Does that involve, 1ln connection with the Anthropolo
Department, any research in psychology and soclology?

A It 13 necessary to have a pretty thorough knowledge
of the developments in psychology and 1n soclology in order
to be an adequate anthropologist.

Q What documents or books have you written, Doctor,
on this subject? v

A Can I give a short precis? There are about 30, I
believe. Perhaps those that are most pertinent here are

atudies of the Nshua and Maya Indians of Sonora, and the

Tarascans of Michoacan, which are being published by the

MARIE G. ZELLNER
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Smithsonian Institute. Then I have had published another
paper on the Nahus Indlans of Yucatan, and various shorter
papers about various Mexican Indlan groups, as well as some
Indian groups in Californis.

Q Doctor, what 1s your particular speclalty at the
ppesent time, your particular line of endsavor?

A Aside from teachlng, of course, my present personal
interest 1s in the problems of the cultural change, as they
affect the Mexlican Indian in relation to the educstional
and soclal programs of the Mexican government.

At the present time, &lso, in a departmental collabora-
tion we are undertaking research on the minority groups of
the Los Angeles area.

Q@ . Are you teaching at the present time, Doctor?

A This happens to be my term off, so I am not.

Q During the last semester were you teaching?

A In the last semester, I was teaching, yes.

Q At what institution, sir?

A The University of California at Los Angeles.

Q And what subjects were you teaching?

A All anthropological subjects; a general introduc-
tion %o the ethnology of the world, a course on the contempo-
rary peoples of Mexico; and research courses directing re-
search of other people.

Q Now, wlth respect to the cultural development of

MARIE G. ZELLNER
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children of Mexican ancestry, Doctor, with respect to

thelir educatlonal background, and thelir ablility to compre-
hend and absordb academic instruction in schools, can you give
us some idea as to your research along that line?

MR. HOIDEN: We object to that as incompetent, irrele-
vant, and ilmmaterial, and not proper rebuttal, and, further, t
there has been no foundation laid, partlcularly as pebtains
to the schools involved in this action.

MR. MARCUS: Thls applies to children of Mexican ancestry

THE COURT: I do not think the factor of specific schools
would necessarily be the determining factor. I think, however
you should qualify the doctor a little more on hls research
and studies amongst children of the ages that are involved
in these schools.

Q BY MR. MARCUS: Doctor, we have under discussion
here before the court the problem involving children between
the ages of five, or, at least, in between the first and
sixth grades in the schools of Orange County and between the
first and sixth grades in the schools of California. We have
under discussion here children of preschool age. Have you,
in your study or research during the past several years, had
occasion to go into that subject, that is, chlldren between
the first and sixth grades and preschool age children?

A In terms of the Mexican school system I have spent

some time in visitling and studyling Mexican schools and, also,

MARIE G. ZELLNER
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I am famillar with the experimental work that has been done
in the 5tate of New Mexico. I &am familiar with such institu-
tions as the Instltute of Child Welfare at the University at
Berkeley, and with various similar programs, and wlth general
publications in the educational fleld dealing particularly
with the problems of children who come from somewhat dif-
ferent cultural backgrounds.

MR. HOLDEN: I move that that be stricken as not re-
sponsive to the question asked, as pertains to the last few
years. |

THE COURT: I don't understand.

MR. HOLDEN: I mean, the question I belleve was directed
to his experience within the last few years, and there was
nothing in his answer that lndicated anything in his experience
within the last few years,.

THE COURT: Motion denied. What period did you cover
in those studles, Doctor?

THE WITNESS: I have been engaged in this general line
of study for about 25 years. I have been actively engaged
in field studies within the past five years. As & part of
my job I have found it necessary to keep up with the gene?al
11 terature in the fleld constantly.

THE CQURT: Proceed.

Q BY MR. MARCUS: Now, Doctor, with respect to the

MARIE G. ZELLNER
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1 | spch knowledge as given to him by the instruction in the

- ¥ublic school systems of the 3tate of California, can you
tell us, Doctor, whether or not, based upon your experience
|t in anthropology and the research that you have glven us here,

that there is any basic distinction whatsoever between the

'}bility of & child of Mexican descent or any other child ‘to

g,

T
e

7 %;;bsorb the basic training afforded them by the public school
8 system ‘of the State of California? R
| MR. HOLDEN: ~It the court pleass, I object to that s a

10 || matter not in issue. I belleve the matter in issue

11 the abllity of the chlld to speak the English language, and
12 counsel's question hssn't been directed to that particular
13 point.

14 THE COURT: You do not contradict the point of abillity,
15 || do you?

16 MR. HOLDEN: Shall we say, too, that 1s not in issue

17 | here, but it is one who is not able, by reason of his handicap

i
Fora i i [ SEREEEEE SRR

S R e i

18 | in the language, of speaking the English language. That 1s the

o TG BT
- oA
g P— Z

T T e e

19 | point.

20 MR. MARCU3: OQur theory of the case is that most of the
21 _children, I think the testimony has been 95 per cent of the
22 children did speak the English language, and the testimony
23 | of the defendants so far has been, and I believe Mr. Kent

24 testifled, that children of Mexican descent were below the

25 I.2. of children of other descents.
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THE COURT: I wouldn't understand that 1t went to quite
that extent. My understanding was that there was a retarda-
tion because of their lingulstic insufficlencies; 1n other
words, that two normal children, one not of Mexican ancestry
and descent and the other of Mexlcan ancestry, when they
start school one would be retarded because of the lack of
facllity of expression or understanding of words 1in the
English language. That was the feature that’'I think the
witness brought out. Not that generically, or &s you say,
basically, there is in and of itgelf any Inferiority between
the children so far as mental sufficliency 1s concerned. That
is my understanding of 1it, at least. I den't know but what
your gquestion may include that, because you have stated "in
the public schools of the State of California.”

Now, of course, we all know, and I think 1t 1s conceded
here, because I asked both of you that question before the
trial, and I understood that the instruction of school childre
in the schools of the 3tate of California must be 1n the
English language. That is what I understood both of you to
concede.

MR. MARCUS: That 1is correct.

THE COURT: And you conceded that also, gentlemen?

MR. HOLDEN: That 1s correct.

THE COURT: May we have that pending question read, Mrs.

Zellner? It may incorporate the feature that counsel

4
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a7

suggests and that the court 1s addressing ltself to.
(Question read by the reporter.)
THE COURT: With the understanding that the connotation

that the court has suggested 13 in the question, that these

the question is a proper question. Overruled.

THE WITNESS: I find that a rather hard one to answer in
relatively simple terms. The question of basic, genetic
ability, I take 1t, 1s not in guestion.

THE COURT: It doesn't seem to be, Doctor. The way I
gather 1t, there would not be any basis for that finding here.

THE WITNESS: Yes. 1In terms of an ability to assimlilate
training, it would seem to me that the question of the objec-
tives of the tralning might be ilnvolved, and the answer one
might give would be different in terms of possible objectives.

I take 1it, in theory,the objective in segregation is to

.
. b e bt 50

- please stop me somebody, if I am getting off base. I am
just wrestling with this -- the purpose of the segregation,

in theory, is to provide a better education for the Mexican

Pourcss e

G e LA L e

gr O—I—;-R‘g“‘““mmlﬁﬂmuﬂw s

If that 1s the objective -- or, simply stated, 1s thet
the objective? I shall put it that way. Or, 18 the objec-
tive one of preparing these Mexlican students to become assim-

L o

ilated into the general curricular égﬁieu of the United Statesj

in other words, what is sometimes called an Americanization

MARIE G. ZELLNER
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program? Certainly, 1n the latter case it would seem to me
that the objectives would not be best obtained by segregation.
As a matter of fact, the learning of adequate English, it
seems to me, would be Interfered with by a program of segre-
gatlion.

Q BY MR. MARCUS: Just before you go on there, Doctor,
you say the learning of adequate English would not be accom-
plished by segregating children who do not speak the English
language or who have an English language difficulty?

A Yes, I think that is a very widely known fact, that

if you want to learid a féreigﬁhiﬂ“«ﬁvigwxou immerse yourselfl
P e . . T

among people that speak that language, and do not stay among .
speakers of your own language. In other words, keeping

Mexlcan and Spanlsh-speaking children together simply meaans

they talk Spanish together and do not learn English as rapidly

as if they were assoclating wiéh English-speaking people.

Q Now, wlth respect to the Americanization, and as
you call it, an Americanizatlon program, by segregating childre
of Mexican descent in a separate school, in your opinion,
Doctor, does that tend towards asslsting the chlld to becowme
Americanized, or does it retard his abillty to become
Americanized?

A I think there 1s no question, with all the work that

has been done with immigrant groups, not only Mexican and

Spanish-speaking groups, but immigrant groups, generally,

MARIE G. ZELLNER
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1 there isﬁfgggggiionwyﬁt w@gzwizifegation slows up such a
2 program of Americanization. o
3 Q Doctor, there has been set up as a matter of defense
4 in this action --
5 MR. HOLDEN: If the court please, I object to counsel
6 leading the witness. I don't mind his asking any hypothetical
Vi gquestion of this witness. He has gualified him &s an expert.
8 || But to lead the wltness and to suggest to the witness that
9 which he wants to extract, I object to such line of ques-
10 (| tioning.
11 MR. MARCUS: Your Honor, I haven't asked a question yet.
12 THE COURT: No. You were intefrupted a3 you were pro-
13 pouriding the question, and you should not have been interrupted.
14 MR. MARCUS: That 1s correct, your Honor.
15 THE COURT: When you have finished your question, then
16 counsel willl have the opportunity to object tc that.

A 17 MR. MARCUS: That is right.

%0 18 THE COURT: However, I don't think you should lead the
19 || dector. I think he 1s well gualified to answer questions
20 | without belng led, or wilithout your interpolating anything
21 (| concerning the issues, unless he asks for some explanation.
22 || If he does, you can clarify 1t. Otherwise, Just propound to
23 | him a direct ilnguiry.
24 Q BY MR. MARCUS: Now, Dcctor, ¢hildren who speak
25 (| the English language of Mexlcan descent, who are segregated

MARIE G. ZELLNER
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in separate schools, in your opinion, Doctor, does that tend
to retard their development culturally and academically, or
does 1t tend to assist the child culturslly and academically?

A 1 should not feel qualified to speak on the acs-

i sy BT
e et e e A
g, it - it

demic matter, but Iin terms of assimilatinn, I should say 1t
would defiﬁztely retard the assimilation of the child to
American customs and ways.

Q Could you enlarge upon that, Doctor, and give us
the reasons for your ansver, please?

THE COURT: Particularly on the part which he says he
doesn't want to express & vlew on, the academlc aspect.

MR. MARCUS: ©Not on that. He couldn't --

THE COURT: I want toc know why he doesn't. That may be
the very gist of the other side's position.

MR. MARCU3S: Very well.

THE WITNESS:_ let me see 1f I have 1%t straight. You
wish me to speak on the academic problem and as to why I don't
wish to glve an oplnlon on that?

THE COURT: That is right,

THE WIT§Eiiimw£Emﬁzﬁgimgf acadenmlic raﬁiﬂg scales, which

are rather artificial devlices, which vary from school to

school, from school district to school district, from state
to state, 1t 1s very difficult +to make & generallizatlon of

thls sort, whether segreg&tion does or does not retard the

R LT T TN
. oy S B £ ST SRS
. - P T e,

UDSPIRSYES

child in terms of an academlc rating scale. Without knowing

e
it i

MARIE G. ZELLNER

o,
e X T
RN T e o e < e s




volh

10

11

12

13

14

id

16

17

18

19

20

2l

22

23

24

25

GVl

the particular scademic rating scale in the partlicular schools

L TR W‘Mm
I could not very well base an opinion on whg?her retard&tion

e
S

o e e TRV,

b s 55 2

would aoccur or _wou

gkhnot occur through seoregation,
M,

[ T,

In the cases of children who have handicaps in terms
of family background, or other types of background, it some-

“Eigggm;gwpr e that they benefit by special attention. When
g -

I say "special attention,” this does not necessarily mean

speclal schools or even special classrooms, but 1t does mean
some speclal attentlon, elther in terms of periods of special
attention, or having specially qualified teachers. Such
procedures as I have mentioned in some types of rating scales
do produce better results.

In terms of making the children familiar with the whole
body of customs, and so much of which is unexpressed, in our
way of behavior or learning such as the attitudes of the Anglo
speaking peoples are towards varlious subjects or knowing what
the attitudes of even children of their own age are towards

various subjects, there can be no substitute, in my opinion,

for actual éontact with Anglo speaking people, and rather

TN
R eGSR R T SRR R

intimate contsact. I

o o A

B r g s

Q ﬁoctor, 1s 1t your opinion that regardless of the
ability of a child to speak the English language, that it is
for the best interests of that child that he be educated

separate and apart from children other than of Mexican descent

MR. HOLDEN: If the court please, I object to that as

MARIE G. ZELLNER
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improper rebuttal testimony, and especially to "for the

best interests." I would have no objection if counsel would
confine his question of interest as to whether or not 1t was
from an educational standpoint or from an Americanization
standpoint. Then I would have no objection, but this is too
general in its application as to 1nterest.-

THE COURT: I think so. I think the objectivity must not
be confined to the Mexlcan child. It must take in the con-
cept of the public school system, where there 1s supposed to
be an admixture of all types of children. That is what I
understand you mean by the Americanization principle. Is
that it, Doctor?

THE WITNESS: Yes, would become a part of it,

THE COURT: I don't think you should 1limlt the objective
characteristic of your question to Mexican children, because
that doesn't take into consideration what I conceive to be the
fundamental principle of public school education in the United
States, the general commingling of children of all ancestries

N
and descents for tpe purpose of building up & c”T%ure of our

R 5o w““"»ﬁq-ﬁ
~ T

OWIL. That 13 what I conceive to be the Americanization aspect

of public school instruction.
MR. MARCUS: Your Honor 1s in entire accord with my
views 1n the matter. The only purpose I hed in asking the

question is for the purpose of rebutting the testlmony that

was given by the witnesses on behalf of the defendants, and I

MARIE G. ZELLNER
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asked that in their very language, and 1t was tsken directly
from the answer. I used the very words that were used in the
answer, and are the words that we used with respect to the
other wltnesses who testified for the defendants,

Now, I direct the court's attention to page 3 of the
answer, where those very words are used, your Honor.

THE COURT: May I have that file? Which answer do you '
refer to?

MR. MARCUS: Well, it 1s the Westminster answer, the
common answer.

THE COURT: Of the Westminster District?

MR, MARCU3: It Is the fourth defense on page 3, and I
am at this particular moment looking at the Westminster anaver)
end it is the'third paragraph from the bottom, your Honor.

THE COURT: Now, will you read the guestion, J?ﬁg\
Reporter, please?

(Question read by the reporter.)

THE COURT: If I have the same paragraph that you refer
to, the one that I am reesding commencées on line 20 of page 3
of the answer of the Westminster District, and reads as
follows:

"That for the purpose and for the beneflt of

e

sald pupils, and to give them instruction in the

[o— TR e, gt

aforesaid subject separate and apart from the English-
s peaking pupils, the Board of Trustees””‘ “-'Tﬁstrict
e AT s

i s R AT
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have determined that 1t 1s for the best interesta of

LTI N e T

ey

said pupils of Mexican descent and for the best 1nter-

s T
e T -

ests of the English-spsaking pupils,
_ _ e e e

that said groups

be educated separ

the 1OWiimgﬁigg%@&Wmmmﬁummmmm

Is that the one you have in mind?

tod they are in

MR. MARCUS: That ls correct.

THE COURT: If you put that question to him, that would
be a8ll right, but T don't belleve your guestion preclsely
meets those allegations.

MR. MARCUS: Very well.

Q BY MR. MARCU3: ©Now, Doctor, can you express your
opinion, or, is it your opinion that 1t is for the benefit
of the pupils of the public school system between the first
and sixth grades or the first and eighth grades 1n the 3tate
of California to give them instructlon in the subject of the
English language separate and apart from the English-speaking
pupils? That 1t would be to thelr best interests, that 1s,
to the best interests of the puplls of Mexlcan descent, and
for the best interests of the English-spesking puplls that the
groups be educated separately during the perlods that they aré
in the grades that I have indicated to you?

A In my opinion, it is not to the advantage of the

Lo i
puplls, and regardless of linguistic background. I think I

ooy
e R e

have él?baé} “SeaTTWIth that fairly adequately "in terms of the

MARIE G. ZELLNER
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vhole problem of Americanlzation. I have only dealt with it
to some extent on the problem of learning English on the part

of the Spanish-speaking child. This is precisely the period

A

when the child would get its best control in English, ir 1t

P i
o ot A T . Bar B aly e b ke

L ST

had the fullest possible ~exposure to 1t, and segregation-de— i

feats the purpose of teaching English, certainly, to the ;
Spanish speaking ch?ﬁd

5 ey FRw e S s b

,;.-;‘11 ¥y

G | Now, with respect to children who do speak the
English language, of Mexlcan descent, would 1t be to their
best Iinterests to educate them separately from other children
by compelling them to attend schools soclely attended by
chlldren bf Mexican descent?

A In that case 1 think it would be to their defifntta’

disadvantage. [
CMWMWW'” UL K
Q Doctor, can you enlarge upon that, please, and give

us your reasons?

A If they have a command of English to start with,
they probably would, in terms of & number of studies that have
been made, and the chances are very strong that 1f they were

put in with groups that were somewhat deficient in their

i
English speech, that they would ag?EETT?“TﬁSEW§6me of their

S— LS

R R Y g i TR,

English facility during that time, ...

Q Now, that is with respect to thelr abllity to absord

the English language or to lose 1t., What would it De with

respect to thelr cultural development or thelir Americanization

MARIE G. ZELLNER
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development?

A Well, I think it would be very unfortunate for them.

Judglng by some studies that have been made under my direc- /
tion, this is one of the ways in which a feeling of antagonis&
is built up in chlldren, when they are segregated in this
fashion. They actually become hostlile to the whole culture

of the surrounding ma jority group, as a result of the segregd-

tion, which appears to be, to them at least, discrimination.

Q Now, Doctor, what advantsage or dissdvantage would

there be to children, other than of &he Mexlcan race or Mexlcan
descent, 1f they are kept separate and apart from mingling or
belng educated together with c¢hildren of Mexican descent?

A The dlsadvantage of segregétion, it would seem to me,
would come primarlly from the reinforcing of stereotypes of
inferiority-superiority, which exists in the population as a
whole. The advantages, properly handled, would come, then,
in the breaking down of those stereotypes and in the broaden-
ing of understanding of people of different culturai back-
ground and the understanding of different cultures. In some
of the experimental schools in New Mexico, for example, a great
deal of richness has been given through the school tralning
in emphasizing this particular thing.

Q I am glad to hear you mention New Mexico, Doctor,
because that is my home state. In this research, Doctor, is

1t your opinion, then, that segregation does retard the develop

MARIE G. ZELLNER
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ment of the child of Mexlcan descent?

A That is my opinion.

Q And does 1%t tend to retard the child other than
of Mexicen descent if he ls kept separate and apart from the
general group of children in that particuler area or that
particular territory?

A It would not retard him academically, but in terms --

Q 0f Americanization?
A -- but in terms of Americanization I should say
definitely.

MR. MARCUGZ: You may cross-examlne.
CROS3 EXAMINATION
BY MR. OGLE:

Q Doctor, 1f you had, shall we say, s half a classroom
of students of Mexican ancestry who at home spoke almost
entirely Spanish and who were handicapped Iin the English
language to concelve all that wss imparted to them in English,
and put with that classroom of students another half of a
classroom of students of the same grade, ﬁho spoke no Spanish
and only spoke English, and the teacher of this classroom
instructed entirely in English and asttempted to gauge her
instruction or hls 1nstruction towards those of the average
mentallity of the entlire class, is 1t your opinlon that those

in

above the average mentallty would acqulre more or less knowl-

edge than those below the average mentality, distlnguishing as

MARIE G. ZELLNER
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between the Spanish-speaking students and the English-speaking
students?

A I am not at all sure what you mean by "mentality."
But if you mean what I mean, why, I would s&y yes.

Q You explain what you mean by "mentality."

A I have asked that of a good many psychologists
without getting an answer. I think 1t would be presumptuous
for me to try to explain it.

< Let me, therefore, inject into that question this

element, so as to gauge your answer as to mentallty.
at
"Mentality" meaning that degree which a person guickly or

slowly resceives and conserves facts imparted by language, the
English language.

A That would not be my definition of "mentality,”
although it is very common.

Q Using that definition, then, what would your answer
be?

A Well, let me clearly understand. This simply

i A R i i
ldentifies it with an efficiency with the English language.

iy T
s g O SR

I would say that the person who spoke English most proficlently

g

would understand English most rapidly. TTHeEre-1s no argumet

s e Y RPN et AR g SR e
il s S

about that.

Q And, therefore, would gain more from the subjects

. rl
ey

taught in that classroom than those who would fist understand

s R
o i

it so proflclently?
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Q  That is all. On, just & moment. Did you ever teach
Doctor, in an elementary school, around the first to the sixth
grades, whereln there were both English-speaklng students and
those of Mexican extractlion which spoke mostly the Spanish
language?

A I have not been an elementary school teacher. I
have talked to groups,

Q I say, have you ever taught?

A No, I have not taught in that sense.

MR. OGLE: That is all.

MR. MARCU3: Just a few more questions.

REDIRECT EXAMINATION
BY MR. MARCUS:

Q In your course at the University of California,
you have in &tendance there, do you, teachers who do teach
in those schools?

A - Yes, sir, great numbers of them.

Q You instruct, then, teachers, do you, Doctor, who
do the teaching in these elementary schools?

A I do.

Q@ You personally do not go out and teach these
elementary schools, do you?

A No.

Q Now, Doctor, as I understood the question propounded

MARIE G, ZELLNER
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’ 1 by counsel here, 1t was rather lengthy and your answer to 1t
2 )| was "Yes," and I wonder if you could enlarge upon that. Did
3 I understand your answer to be "Yes," that the child who
4 spoke English fluently would absorb more knowledge by reason
5 || of the fact that he spoke English flﬁently than would the
6 | other child, who did not speak the English language so flu-

83 7 | ently® Am I correct in my assumption?

8 A That 1s correct. Of course, that depends again
9 || on what you are going to impose as the objective. If 1t 1s

10 || to improve the English of the one child, why, the relative

11 | improvement may be greater in the child with the least

T

ﬂ%ﬂ.;‘e:e‘%ﬁmﬂ*mﬂ%%h et

12 | development. If you are discussing some abstract subject,
e

13 Fﬁhich involves & certaln considerable smount of knowledge of

14 | the English language or & considerable mastery of the English
15 | language, then the child who has the greatest mastery presumably
16 |l would get the greatest good from the discussion, provided the
17 § intelligence is equal, in my definition of "intelligence."

18 Q Now, Doctor, in every school room, is it not &

19 | fact, whether it be in the classes that you teach at the

20 | University or in any other grade school or high school, the
2l lmentality of the students or the teachers that attend the
2% | schools ls not of an equal basis, 1s 1t?

23 A I don't like this word "mentality,” but I guess

24 | that is a professional quibble. I should say they certainly

25 llape different in ability, whether acquired or innate ability.

MARIE G. ZELLNER
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Does that cover the ground?

Q That covers the ground. Now, would it retard,
Doctor, the person of more abllilty to absorb the coufse or
the subject given to him, whether 1t be English, geography,
or any other subject, because there were other studenfs in
that class who would not so fluently speak the English
language? Would that obstruct or Iinterfere with or retard
that child who was more advanced?

MR. OGLE: If the court please, I object to that as
improber cross examination. Such a question was not put.

THE COURT: Thls 1s redlrect examination. Overruled.

THE WITNESS: That is & point on which it is pretty hard

to make & general answer. It depends 8, good deal on the size

P

and character of the class, the character of thewzaﬁjgtth

ot A
wnyf,l"'ﬂ

L B R R el R S AR N

mat ey, the way; and particularly the way, in which the class
is taught, perhaps more than materials, would make the 4if-
ference.

Q BY MR. MARCUS: Generally spesaking, could you give
us an answer in the way it 1s taught in the publlc schools
of our state?

THE COURT: Well, there is a 1little difference.

THE WITNESS: Well, yes. Pardon me.

THE COURT: The evidence here showsa, I think, that there

are selected for these schools teachers who have had, by reasor

of experlence largely in that type of instructlion, specialized

MARIE G. ZELLNER
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training for those children.

MR. MARCUS: Well, that is for children 1n the segregated
schools, your Honor,

THE COURT: Yes.

MR. MARCUS: But we are talking about schools where they
are not segregated.

THE COURT: What help does that give us?

MR. MARCUS: The questlon had been propounded by counsel
that 1f half the class spoke English fluently and half the
class did not speak English fluently, ~- that was the ques-
tion.,

THE COURT: I don't care about puredly theoretical abstract
questions.

BY THE COURT: Q We have here & concrete situation,
Doctor, wherein there are schools where 100 per cent of the
children are of Mexican lineage, descent or ancestry from the
first to the sixth grades in the publlic school system in the
State of Californla. We also have evidence here that teachers
who are assigned to that work are teachers who have had
speclal training in that particular and specific line of
educatlional work, and that to that extent they are differentiaf
from the general school teacher of grades,of those thatare not
made up of chlldren of Mexican ancestry, and so forth. How
would it be practical to rearrange those classes, ln your

opinion, so that the best educational results could be obtained

MARIE G, ZELLNER
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considering not only academlc training, but Americanization
as well.

A In terms, certainly in terms of Americanlization
training, 1t would seem to me & considerable degree of inter-
mixture of the students of the two groupe would be involved.
Over long range, 1 doubt if any one could give you 'a definite
ansver as to the effects upon the academic tralning until
sn experimental sltuation had been set up, which I am not
aware of, in that particular area. In other words, to deter-
mine do Mexlcan students do better segregated than Mexican
students who are not segregated, and the falr test over a
considerable psriod of time, in which precautions were taken
80 as to elimlnate any proposition of class troubles that might
exist among the children, would also be a factor in any set-
up.

So, as I say, about the academic program, I don't think
any one could give an accurate answerat this time.

Obviocusly, 1if that vas the only crlterion, and you wanted
to give them the most rapld academic tralning that you could,
that would be one thing.; But if these children were chlldren

of Spanish- speeking families;. and you gave them all their

training in a segregated group, they wgzizngz?fﬁﬁe‘to converse

R T
. o

) ’”wathink we have very good laws in thls state for

giving them the proper training, and which brings in the whole

MARIE G. ZELLNER
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question of Americanization. So 1t sesms to me the American-

e

M
izatlon question i1s a very 1mpor?i2§mg§§amﬁgd certalnly is

ong not served by segregation.

Q You think there could be a laboratory in a district,
do you not, where they could experiment and arrive at definite
conclusions as to the efficiency of either of the systems?

A Well, if you wanted to make gulnes-pigs of the
children, and it were done with proper safeguards and with
good willl, I think you could m;ke an experiment. A certain
amount of that 1s done in the public schools, but I don't
know of any case llke thls, first-hand, in which this has been
attempted, although I believe some work, with which I am not
as famlliar probably as some other witnesses, has been carried'
on in that regard |

Q BY MR. MARCUS: Would that apply to the childrem,

Hoginiios

Doctor, you spoke of, who only‘”

B

1'k$the Spanish languagea

Ry
e
o

A I am not sure that I get the direction°

Q@ Well, this matter that you suggeSued about an

P R A avoml o i S 4 ) WS

A Oh, 1t should apply to all of the children, of

M

course.
Q A1l of the children°
A If you are to have an experiment, you have to have
controls and checks, and you can't pick out one group and

treat 1t differently, from an experimental standpoint, and hopel

MARIE G. ZELLNER
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1 to get an accurate answer,
2 a) BY THE COURT: That is exactly what I meant by the
3 laboratory, Doctor. You would take a group of children,
4 perhaps of varying degrees of famillarity with the English
5 language, and in the early period of their school experiences,
6 and you would take another group of English-speaking children,
4 1f 1t were possible, get as nearly equal an experiment as
8 would reflect the situation fully, of what we call Anglo-
° 3axon, Slavlc, Teutoalc, and others, and mix them, and wouldn'
10 that furnish a criterion that would be & little more re-
11 Sponsive to educational news in an Americanization program
12 in the public school system of the Unlted States than by
13 segregating the children?
14 A Yes, that would be my opinion. So that with re-
15 gard to the Americanlzatlon program, the mixed group would
16 become much more rapidly aware of the mein trends in American
171 11fe.
18 Q And wouldn't you be more apt academically to arrive
19 at a correct deduction rather than a conjecture?
20 A By setting up several groups of different composi-
21 tlons? |
22 Q Yes,
23 A Yes, sir, that would be possible.
24 Q Has that ever been done in any of the school dis-
&5 tricts or political subdivisions of the country, whefe they
MARIE G. ZELLNER
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have public school systems?

A There has been a little work, in, I think parti-
cularly, in New Mexlco, but I believe a later witness knows
this at first hand, and it would be much better for me not
to talk about it.

THE COURT: That is all,

MR. MARCUS: Just one question, if the court please.

Q BY MR. MARCUS: Now, wlth respect to having in
mind our democratic principles of government, Doctor, is 1t
your opinion that the segregation of any particular group of
children with respect to thelr ancestry would tend to promote
our principles of government?

THE COURT: Let me have that question read, please. That
word "democratic" may not have the proper connotation.

(Question read by the reporter.)

MR. MARCUS: Just our democratic principles.

THE COURT: That is all right, That is Americanization.
But there are other phases that might carry with them a con-
clusion in that terminology.

THE WITNESS: Let me see. I got just a little confused
there. Will you repeat the question?

{(Question reread by the reporter.)

THE WITNESZ: No, segregation -- I think there ls no
evidence that segregation promotes democratlec experience.

o) BY MR. MARCUS: Why, Doctor? What is your reason foy

MARIE G. ZELLNER
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that?

THE COURT: I don't think that requires any expert
knowledge, does it, Doctor?

THE WITNE3SS: ©No.

THE COURT: I think ve all agree that wouldn't be an
Americanization program; leaving out of the question of what
would be our democratic attitude, 1t would not be an American-
ization program.

MR. MARCUS: That is all, Doctor.

MR. OGLE: ©No further questions.

THE COURT: Call your next, if you have any more.

MR. MARCUS: Mrs. Hughes.

MARIE H, HUGHES,
called as & witness by and on behalf of the plaintiffs, in
rebuttael, having been first duly sworn, was examined and
testified as follows:

THE CLERK: State your name, please.

THE WITNESS: Marie H. Hughes.

MR. MARCUS: Your Honor, I haven't had the privilege of
making the acquaintance of this witness, but counsel here
representing the amici curiase has. I haven't talked to her,
and I wonder if counsel could be permitted to interrogate the
witness in this particular instance, since he has talked to
her.

THE COURT: Yes, certainly. That i1s all right. The only
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rule I had was that I did not want more than one person to
conduct the examination of any one witness. You may take
the witness, Mr., Christopher.
DIRECT EXAMINATION

BY MR. CHRISTOPHER:

Q What is ybur present occupation, Mrs. Hughes?

A Specialist in education of minority groups and
group coordinator.

Q Will you relate to the court your educational back-

ground?
A My academic preparation, --
Q Yes.
A -~ Or my experience?

THE COURT: I believe we had better have both, Mrs,
Hughes.

THE WITNESS: I am a graduate of the University of
Chicago, and have completed the residence work and academic
work for a doctorate at Stanford. .I have wvorked in the State
of New Mexico as principal and curricular director, and so on,
for a period of some 19 years, and worked in Los Angeles
County the past 5 years.

Q BY MR, CHRISTOPEER: Have you made any special study
or research in regard to children of Mexican.descent?

A Yes. I was field worker and principal of fhe San Jose

Experimental 3chool of the University of New Mexico, where we
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studled the problem of the Spanish children, with the help
of a graduate from the General Educational Board., I have
done research in language for some éo years in this fleld.

Q Are you familiar with the language difficulties of
children of Mexican descent?

A Very, yes, sir,

Q In the elementary schools?

A Yes, sir. |

Q In the State of California?

A Yes, sir.

Q What is your opinion, if you have any, as to whether
1t is for the bhest Interests of children of Mexican descent

to be placed 1in schools separate and apart from children who
are not of Mexican descent?

MR. OGLE: Objected to as Iincompetent, irrelevant and
immaterial. If he will confine his question as to the inter-
ests of all, whether academic or otherwise, I have no objec-
tion. And, further, if the court please, I think he ought
to have the handicap element Injected into the guestion, if
I might suggest to counsel,

THE COURT: I think that question belongs in the group
feature, which, as I understand it, 1s the basis of these
gentlemen's position, that there should be no group feature
in public lnstruction in the public school system. It isn't

a question as to the benefits to the children of Mexican
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ancestry. It is the beneflt to all of the school children
who are required to attend the public schools, and I don't
belleve your question incorporates anything except the benefit
that may be derived by the children of Mexican ancestry.
Thaet reelly isn't the test.

MR. CHRISTOPHER: I shall add to my question, or, I will

reframe or rephrase it this way:

Q BY MR. CHRISTOPHER: What is your opinion, if you
have any, as to whether 1t iz for the best lnterests of the
school pupils of, say, Orange County to have the c¢hildren of
Mexican descent in & separate schoocl from those not of
Mexican descent?

MR. OGLE: The same objection, if the court please,
Counsel confines 1t to the academlc phase of 1it.

THE COURT: Overruled.

THE WITNE3S: It is not to the best interests of children

in America, Orange Counﬁﬁwo; notﬁ to work and play together
and go to school together under segregated conditions.
Q  BY MR. CHRISTOPHER: What is the effect of placing
children of Mexlican descent In one school separate and apart
from children not of Mexican descent, as to thelr achlevement
and abllity to learn the English language?

A Children learn a language through hearing it and

through having a motive, & reason, for using i1t. Therefore,

children who speak another language, such as Spanish, wvhen in
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association with chlldren speaking English have a reason to
learn and to speak Engiish:“mﬁg£5333¥}“ihey hear English
spoken, and you cannot learn a language and learn to speak
it wéll without hearing 1t. They hear it on the playground
and in Informal situations, multiple situations, in both
contact with their own peers, that 1s, their own ags-mates.

] Do you have an opinion as to the effect of such
segregation upon the children who are not those of Spanish-
speaking people?

A We have no evidence, cf which I am aware, that
children who are English-speaking, academically through asso~
ciation with children of Spanish-speaking descent, -- there
1s no evidence whatsoever of poor achievement academically.

Q Does it retard children who do not come from homes,

Spanlsh-speaking hoﬁ%ﬁ””fﬁ”ﬁgwEfgggﬁwTﬁM&w§££801 with those

children who speak the Spanish 1&nguage9

LT

A 'ﬁ@finitely not.. Not any evidence I have ever seen.

Q What 18 the effect on Spaﬁish speaking Puplls to be
segregated from those who do not speak Spanish?

A Segregatlion, by 1ts very nature, is a reminder

constantly of inferiority, of not being wanted, of not being

a part of the comminity. S3uch an experience cannot possibly

build the best personallty or the sort of person who is most at

home In the world, and able to contribute and live well.

Q In your oplnion, 1s & language difficulty lmproved,
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or,1f I can use the word, worsened by segregation, of the
Spanish-spesking puplls? That 1s, the abllity to speak the
English languege?
A It is deflnitely lessened.
ettt st v 7 :

Q What would be the effect, as opposed to that
segregation, to have the children of Mexican descent bhe taught
in the same classrooms as those not of Mexican descent?

A Well, there 1ls an increase Iin the ablility to learn
English, and we have considsrable evidence of that in this
country.

Then you have a classlcal study which was made in Wsales,
and one carried onthrough the Rousseau Institute in
Switzerland, whlch have made an stiempt to settle this point
under wide conditions, youngsters comlng from many home condl.
tlons, and the questlon belng as to how the children could
in a public schocl learn language best. The result was un-
equivocsl that children in assoclation with other chilldren
leerned the language much more rapidly and were much more
facile with their language than chlldren who were segregated.

I don't think we need to refer to thls classical study
which was maede by a man by the name of Saars, and his associateg
Hughes, no relstion of mine. Also, I think diécussion wlth
high school teachers in the State of Californie, or any place,

will give you informational evidence on this point.

] Have you had such discussions?

MARIE G. ZELLNER
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A Ch, many tlmes.

Q And what have been the results of those discussiong?

A The result is always --

MR. OGLE: Objected %o, if the court please, as incom-
petent, Ilrrelevant and immaterial, ané it tends to prove
nothing that is In issue.

THE COURT: Unless those discussions were with teachers -

MR. CHRISTOFHER: With teachers.

THE COURT: -- who are similar to those in Orange County
in these segregated schools, I do not think that would be
helpful,

Q BY MR. CHRISTOPHER: Have you had any discussion
with teachers of puplls in segregated schools, containing
Mexican children?

A Oh, yes.

Q You have?

A Yes.

Q In regard to the segregation?

THE COURT: In the public school system?

THE WITNESS: Yes, at the high school or the elementary
school level.

) BY MR. CHRISTOPHER: What has been the main point
of such discussions in regard to segregation?

MR. OGLE: Objected to as calling for & conclusion, as

to the main point with regard to such discussions. I don't

MARIE G. ZELLNER
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object to this witneas giving her expert opinion regarding
matters.

THE COURT: Of course, we are not concerned in this
case with high school students. We are concerned with those
puplls in the public schools of the State of California from
the kindergarten and up to the sixth grade, the grammar
grades. Now, 1f she has had any experiences with those, we
will be glad to have her relate them.

Q BY MR. CHRISTOPHER: Have you had any experience
in discussing such topics with elementary school teschers?

A Yes, slr, and visits in elementary schools.

) Have you formed an oplnion after having such
dliscussions?

A There 1s no doubt, in my judgment, that children
in the mixed schools, that is, children in association with
Anglo-~American children lesarn English much faster and much |
more expertly than they do in 8 segregated school.

Q To your knowledge, have there been any laboratories
set up to test, aside from the Wales research, which I believe
you testified to, as to the progress of children who are segre-
gated in learning language?

A I belleve there has been no study. My own study
for my own Master's thesis was a study of children beginning,

entering school, that 1s, their first year in school, and

part of the children were in segregated schools, and part in
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non-segregated. That was not the maln point of the thesis.
The main polnt of the thesis was how many words or how much
English éould they learn in one ysar, and those that were in
the mixed schools with Anglo-American chlildren learned more
words than those in the segregated schools.

Q And you formed that opinion as a part of the thesis
you vwrote?

A That was a matter of controlled resesarch, I maysay.

Q Aside from the language handicap and thelr rate
of learning it, what other effects on the children are there
resulting from segregation of the Mexican pupils, as opposed
t o the mixed schools?

A I think the result of segregating Mexlcan pupils
is that By putting In a group of people with thelr own kind
only, that is, with thelr own curricular group or occupational
group, or whatever classification it is, theytend to learn onlj
the ways of that group and to feel not at héme wilth others,
not to have confidence, and not to have the know—#ll, that is,
they do not know the conventions and the ways of living of
the larger group.

Q In your opinion, what is the most efficlent wayto
teach English to children who speak Spanish when they first
enter school, that is, in regard to segregation and non-
segregation, or any other form of arrangement of classes?

A The best wey always to teach English is to give many

MARIE G. ZELLNER
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opportunities to speak English, to hear it spoken correctly,

and have reasons for spesking 1it, and to enlarge the experiences

which demand Engllish. That 13, with any language you tend to
learn the words of & given experience, and if your experiences
are limlted, your vocabulary will be limited. As the ex-
perlences are increased, as you meet more people from dif-
ferent kinds of homes and from different classes, different
occupational classes, and so forth, then your language is
naturally increased.

Q Is that true 1n regard to chlldren of Mexican
descent, as well as other children?

A Oh, definitely.

Q Have you formed any oplnion as to the effect on
the Americanization of children of Mexican descent by segrega-
tion from those not of Mexlcan descent in schools in Californis

A If we mean by Amerkanization, the learning of the
ways of the larger group, learning the Anglo-American culture,
which is the dominant culture of our country, 1f we mean that,
that is learned best by association with other peoples, that
is, people of the Anglo-American group.

Q And what is the opposite of that, by segregating?
I mean, we were first speaking about not segregating. By
segregating, what would 1t be?

A Associatlion with thelr own group meinly, namely,

the 3panish-speaking group, would tend to cement, to crystalli:

[
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to amalgamate to just the ways of that particular group, and
not to add on the ways of the dominant group, or majority
group.

Q If in a certain district 1n Orange County we have
two schools, about 120 yards apart, --

MR. OGLE: I object to this line of direction and leading
of the wltness, if the court please.

THE COURT: No, I think that would be correct. That would
bring it right down %o the concrete situation that exlists in
Sante Ans, and I think at one other school.

MR. HOLDEN: El1 Modeno.

THE COURT: Yes. N¢, I think that 1s proper, and I don't
think he should be interrupted while he is propounding an
inguiry.

MR. OGLE: Yes, your Honor. I will withdraw the objec~
tion.

THE COURT: After he has completed his question, you
may interpose an objection, 1f you want to.

Q ' BY MR. CHRISTOPHER: If in a certain school district
in Orange County in CalXfornla we have an elementary school
from the first to the elghth grades, I believe it is, and
120 yards apart from 1t another school of the same grades,
and wlth that situation in mind and with one school hadng
only children who speak Spanish or are of Mexlican descent

attending, and in the other school those of the non-Spanish-
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speaking descent attending, and with classes beginning at
different times, recesses at different times, closing periods
at different times, what, in you r opinlon, is the effect
upon &ll of the puplls attending both schools, resulting from
such separation and with the situation I have related to you?

MR. HOLDEN: That is objected to, 1If the court please,
a8 assuming something not ln evidence.

THE COURT: Which district do you have in mind, the
E1l Modeno, the Garden Grove, or the Santa Ans District?

MR. HOLDEN: If he has in mind the El1 Modeno District,
they had 25 Spanish-speaking pupils.

THE COURT: Yes. Here ars the tables.

(Handing documents to counsel.)

THE COURT: Perhaps you had better use those tables in-
stead of general figures.

MR. CHRISTOPHERs I want to look at my notes to see what
school 1 am talking about.

That 1s the E1 Modeno District.

Q BY MR. CHRISTOPHER: I will change my statement of
facts in only one instance. In one school we have pupils
who are coneidered English-speaking, as well as some who are
Spanish-spesking. However, in the other school there are only
those who speak Spanish, who are considered Spanish-speaking
pupils. Except for that change, what, in your opinion, 1s

the effect on all of the pupils in both schools by such
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A I would say that any separation of chlildren which
prevents free communication among them, on an equal hasis,
that is, & peer basis, would be bad because of the very fact
that segregation tends to give an aura of inferiority. In
order tc have the people of the United States understand one
another, 1t 1s necessary for them to live together, as 1t
were, and the public school 1s the one mechanism where 8l1ll the
children of all the people go.

Q Would the closeness of the two schools have any
effect on these children?

A Well, of course, I have to speak from my experlience
in theCounty of Los Angeles largely, in terms of Californis,
and where we have & comparable situation, we are likely to
have unpleasant relationships between the puplls of the two
schools; that is, frequently we have fights and other demon-
strations of unfrliendly feeling, because the children are not
together on & normal basis. In other words, they are segre-

gated and are apart abnormally and there isn't the free com-

rminication and give and take that there would be under other

conditions.
Q What 1s the disadvantage or advantage of segregating

English-speaking pupils from Spanish-speaking pupils in

different school buildings?

THE COURT: Haven't you answered that pretiy well?

MARIE G, ZELLNER
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THE WITNES3: 1 think so.

MR. CHRISTPHER: Yes, I believe she has in toto.

THE WITRESS: I just know of no advantage.

Q BY MR. CHRISTCPHER: What, in your opinion, 1s the
effect upon, say, several children who live in a district
with many other children, who go on the same bus on theilr
way to school, and two or three of these children sre of
Spanish-speaking parents and they are let off at one school
gseveral blocks before the bus reaches its destination at
another school, where only English-speaking pupils attend?

A I think I have answered that. Any manifestation of
discrimination such as that obviously results in youngsters
keeping to themselves, and the ultimate result nmust be a
result of inferlority or of not being wanted, or of not belng
8 part of the commnlty.

MR. CHRISTOPHER: That 1s all.

MR. OGLE: No cross examination.

BY THE COURT:

Q Mrs. Hughes, -- 1s it Miss or Mrs?

A Mrs. Hughes.

Q Mrs. Hughes, has there been eny experiment similar
to the one you say was conducted in Switzerland, here in the
United States, with children of Mexican ancestry?

A I think there have been no controlled experiments.

By "controlled " I mean what we call classical experiments.

MARIE G. ZELLNER
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There has been a great deal of work done in gathering, oh,
a great deal of data in terms of English. For ilnstance, I
worked in a segregated school last year for five weeks wilth
g group of youngsters, and that was 1ast summer & year ago,
to determine thelr measure of English, their adequacy in
English, and that report is to be released this fgll, and I
am In the process now of completing 1ts writing.

_The lack of English abllity 1s just indescribable in
children 1living under such conditions. The holes in their
language is something that is appalling. Even when it comes
to the meaning of common vegetables, fifth grade children
don't know even all of that, because they haven't had an
opportunity in informal contacts to learn that.

Q That was in what district?

A In the Ranchito 3chool DPistrict, Pio Pico School.

Q Do you recall what percentages of chlldren attending

that school were what you classify here as those of Mexlcan
ancestry?

A Oh, all of them.

Q ,All of them?

A All of them.

&

100 par cent?

A 100 per cent.

Q I suppose, or, 1s it true that there were veriations

with respect to their knowledge of the English language?

MARIE G. ZELLNER
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A Oh, yes. You find the same varisation in Spanish-
speaking chlldren as you do among any selected group. Some
are very smart, and some are a little dull, and some very
dull.

Q@ Was that study made under any public authority, or
was that an individual study?

A No, 1t was made by our office, with the help of
the Inter-Amerlcan Coordinator's office of the Inter-American
Affairs.

Q You say "your office.” What do you mean?

A The Los Angeles County School office.

Q You are connected, then, with the school department
of Los Angeles County?

A When I am at work. I am not at work this afternoon.

Q You made that study under the auspices or under ths
direction or at the request of that authority, did you?

A Yes, It was & project of the Los Angeles County.
School office, in co-opersation with the office of Inter-
American Affalrs.

Q Was that district chosen as s typical district to
11lustrate the situation?

A It was chosen as & typlcal segregated school situa-
tion.

Q They were all normal children, were they?

A Very.

MARIE G. ZELLNER
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Q I mean they were not children who were --
A They were not selected.

Q -« grrested mentally?

A No.

THE COURT: That is all.

MR. OGLE: That is all.

MR. CHRISTOPHER: That 1s all.

MR. MARCUS: The plalntiffs rest,

MR. OGLE: We have nothing further.

THE COURT: ©Now, gentlemen, I think probably it would be
well to brief the entire case. It may be that upon the filing
of those briefs the court wlll then set it for additional oral
argument on the facts.

The briefs should be directed to two or three points,
without any limitation to any other polnts which counsel
desire to discuss. The points which the court feels at thig
time should be discussed are: --

MR. MARCUS: Your Honor, may I lnterrupt for juét a
moment, and this may clarify the issues. We have agreed
among ourselves to have prepared the entire transcript of the
evidence in this case.

THE COURT: Yes.

MR. OGLE: Yes, and to split the cost of the transcript.

MR. MARCUS: We are going to split the cost, but that

isn't important to the court.

MARIE &, ZELLNER
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THE COURT: Of course, that 1s a highly essential matter
to these people who have to get out the transcript. That
will help a great deal, I know. (Continuing) :

First, the question of jurisdiction. I consider that to
be & crucisl question in the case, and I want tostate it
now so that there will be no misunderstanding about it.

Has the Federal Court, the Federal District Court, juriszdic-
tion of this case under the record as it exists at this time?
That will involve, 1 think, & discussion as t¢ whether or not
education 18 not essentially a 3tate matter.

Secondly, the question, which 1s perhaps factual, that
segregation having been proven -- and undoubtedly it has been
proven, there is no question about that, and there cannot bhe
any argument but shat there has been segregation -- whether
or not under the evidence that segregation has gone to the
extent of unjust discrimination.

Third, as to whether or not the plaintiffs are in a
position to Invoke this action as a class action, or as to
wvhether thelr rights are individuallstic; and if the action
is an individual suit between the individuals named as
plalntiffs and the respective school district agalnst which
it is directed, any relief can be afforded in the action
other than personal rellef to the individual plaintiff as
to the children of that individual plaintiff. And, ultimately,

assuming that the plalntiffs can recover -- in other words,

that there is jurlsdictlion in the court and that the
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evidence justifles recovery by them -- what form of relief
are they asking 1in this actlon, and what form of relief to
the plaintiffs, 1f entitled to any relief, is appropriste
within the l1ssues of the action.

I don't recall any other questions that the court
desires to suggest as being necessary for discussion 1in your
briefs, but I am not limiting you as to any other questions
you may care to discuss,

Now, the brlefs should be brief. I do not mean to say
that they should be so epltomlzed that they would not be
Informative. They should be sufflciently comprehensive to
be Iinformatlive and to 1llustrate the respective positions of
the litigants in the case.

Of cours, the burden is on the plaintiffs to establish
the case, as they have alleged it in the complaint as against
the various defendants, and it mey be that argument as to
some of these districts would be applicable where it is not
applicable as against the others; and I am not making any
limitation on that, so far as the plaintiffs are concerned,
or so far as the defendants are concerned, for that matter.
I don't believe there 1s any other question I would care to
mention.

Now, as to the dates brlefs are to be flled, I was golng

to ask you about that. What do you say, Mr. Marcus? - You

have the burden of opening and closing. What is your view of

MARIE G, ZELLNER
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MR. MARCUS: Would it be agreeable 1f, say, we took
ten days after the delivery of the transcript?

THE COURT: That would be about the end of this month.
How nmuech time would you, gentlemen, want to answer?

MR. OGLE: We would like as long as possible, subject
to the court's convenlence. As I understand it, the court
will not be here in August.

THE COURT: That is the vascation monpb. We haven't had
mach vacatlon during the last three or four years. We should
like to take some this year, if possible,.

MR. MARCU3: Could we do it this way, - five and filve?
That 1s, I will take flve days after the delivery of the
transcript, and then you take five, because the guestions of
law would not necessarily depend upon the questions of fact.

THE COURT: Yes, you can work upon that now.

MR. MARCUS: That 1s what I thought.

MR. OGLE: We would like to have more time than that, 1if
i1t meets with the court's convenlence.

THE COURT: How much time would you want?

MR. OGLE: Oh, we would like tohave ten days after
counsel submits his beléf.

THE COURT: Do you want ten days or five days?

MR. MARCUS: Plaintiffs will file a brief within flve

days .
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THE COURT: Plaintiffs and the amici curiae. I think
you gentlemen should collaborate. I don't think it 1s neces-
sary to file a jolnt brief, although 1t would be bhetter to
do so. bn thls jurisdictional question, I think you could

easist the court, all of you, a great deal by emphasizing
that point. That 1s basic, for this reason: 1f there 1s no
Jurisdiction in this court, we are wasting the time of these
people, all of them, &-

MR. MARCUS: That 1is right.

THE COURT: -- and of the school authorities, also, be-
cause 1t will come to naught 1f there is no jurisdiction;
whereas 1f there 1s jurisdiction, of course, the case may
proceed to 1ts adjudlcation, and to be reviewed by higher;
better authority, if that is desired. But 1f there 18 no
jurisdiction in the Federal Court, everybody has lost time,
and it would be just a waste of time to proceed. BSo I take
1t that is the crucial guestion iIn the case, and 1t should bhe
very thoroughly briefed by all of you.

MR. MARCUS: Your Honor, may I offer thils suggestion?

THE COURT: ©Now, about closing briefs, how much time
would you want?

MR. MARCUS: I think five days would be sufffttant.

THE COURT: Five, ten, and fivq, after the tramscript is
delivered to you, and it will be delivered simultaneously.

MR. MARCUS: Now, I didn't want to anticipate, your
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Honor, the questlons which might be presented In the briefs,
nor the authorities, but I thought I might be of asslstance
to the court at this point. I appreclate there are no cases
directly in point on the gquestion involved here. There are
many cases on the race quesation.

THE COURT: Oh, yes.

MR. MARCUS: However, I wondered 1f the court has yet
had occaslion to read the opinion, under the civil rights
statute, in the case of Mayor Hague --

THE COURT: The Hague case?

MR. MARCUS: -- of Jersey City.

THE COURT: Yes.

MR. MARCUS: That opinion was flrst rendered by the
District Court of Appeals and then went to the Supreme Court.
In that case I think the question of jurisdiction was taken
up.

THE COURT: That was & [ree speech case, however,

. MR. MARCUS: Yes.

THE COURT: You have to bear in mind that In this case
we have the queation of education lnvolved. Now, it 1s my
view, without any decision in the matter, that education is
not & Pedersl matter, that education is a 3tate matter, and
if 1t 18, that may determine the case. That has been the

court's view throughout the argument on the motlon to dismiss,

as 1t was at the Pretrdal, ang i1s yaot but it
» isntg de
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v252 1 || ¢cisive. If the court had been able to formulate 1ts own
2 | declsive view the court would not have taken up the time
3 || in hearing the evidence. But I think the evidence should have
4 | been heard. This 1s a case of importance, and for that
5 || reason the pfoceeding in which the evidence was ellclted was
6 |lhelpful, I think, frcm every point of view. It 1ls Informative

7 I to the school authorities, and 1t 1s helpful to the general admin-

8 (istration of justlce in cases of this kind. But there 1s that
9 || very serious, crucial question which will have to be overcome.
10 | Otherwise it will be a waste of time to meke findings on

11 || these crucial factual questions.

12 I think also you gentlemen should adopt the rule that we

13 | have enforced in other cases, that you should present

14 | simultaneocusly with your closing briefs -- the defendants'

15 |jbrief and the plaintiffs' closing brief -- your request for

16 | findings of fact and conclusions of law, so the court will

17 ||have before it at that time precisely what each of you 1is

18 ) asking the court to do.

19 Upon the filing of the last brief the case will stand

20 | submitted for decision.

21 MR. OGLE: Without further oral argument?

R2 THE COURT: Unless I should indicate further oral
23 | argument.

24 MR. OGLE: I see. Thshk you.

25 - wm
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