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_?ATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

This _.s an appeal from an Order of the United States District

Court for the District of New Jersey granting appellees' motion for

summary judgment pursuant to Fed. R.Civ. P. 56. The jurisdiction of

the District Court was invoked pursuant to 28 U.S.C. §1331 and

§1343. Appellate jurisdiction is proper pursuant to 28 U.S.C.

§1291.



COUNTERSTATEMENT OF ISSUES PRESENTED

i. Whether the District Court properly granted appellees'

motion for summary judgment pursuant to F@4.R.Civ. P, 56, because

the appellees did not violate the appellants' First Amendment

rights by not providing them with religious meals that include

meat?

2. Uhether the District Court properly granted appellees'

motion for summary judgment pursuant to Fed. R.Civ. P, 56 dismissing

appellants' Equal Protection claim, where the undisputed record

demonstrated that the appellants were not treated differently from

any simila]:ly situated individual or group in regards to meals?



COUNTERSTATEMENT OF THE CASE

Appellants, New Jersey State inmates Dawud Muhammad a/k/a

David Lambert, Bruce Stubbs, William Morrison, Mujahid Sharif,

Abdul-Halim Shahid, Hakim M. Abdullah, Terrence Cobbs, William

Lacue, N. ]smail and Rodney Sease ("appellants") appeal from a June

20, 2000 Order of the District Court dismissing their Complaint

pursuant to Fed. R.Civ. P. 56. At the time, appellants were all

incarcerated in East Jersey State Prison ("EJSP" in Rahway, New

Jersey.

Appel3.ees are Jack Terhune, former Commissioner of the New

Jersey Deparmtment of Corrections ("DOC"), Howard Beyer, Assistant

Commissioner of the DOC, Terry Moore, Administator of EJSP, Steven

Pinchak, fc.rmer Administator of EJSP, and Irene Lippert EJSP Food

Services Sui_ervisor ("appellees" or "prison officals"). Complaint,

P rIES, ¶¶6-10

In their Complaint, appellants allege that they are practicing

Muslims. They further allege that the appellee prison officials

violated their rights as guaranteed by the First and Fourteenth

Amendments to the United States Constitution by refusing to include

meat with their religious meals.

On January 3, 2000, the appellees filed a motion for summary

judgment pursuant to _ 56 for an Order dismissing the

appellants' Complaint in its entirety. On June 20, 2000, the

District Court granted summary judgment in favor of the appellees,

because their decision to provide the appellants with vegetarian

religious m6als did not violate the appellants' First or Fourteenth



Amendment rights.

On July 20, 2000, the appellants filed their Notice of Appeal

with this _ourt.

On February 25, 2002, the appellees filed a motion to remand

this matte_ pursuant to L.A.R. 27.1. This motion is still pending

before the Court.



COUNTERSTATEMENT OF FACTS I

Appellants Dawud Muhammad a/k/a David Lambert, Bruce Stubbs,

William Mcrrison, Mujahid Sharif, Abdul-Halim Shahid, Hakim M.

Abdullah, Terrence Cobbs, William Lacue, N. Ismail and Rodney Sease

are inmate,_ who were incarcerated in EJSP in Rahway, New Jersey

during the time period alleged in their Complaint. Complaint,

PARTIES, ¶4. Appellants allege that they practice the Islamic

Faith. Complaint, FACTS, ¶14. They further allege that in

accordance with their faith, they must consume a Halal diet. Ibid.

Appellees are Jack Terhune, former Commissioner of the DOC,

Howard Beyer, Assistant Commissioner of the DOC, Terry Moore,

Administator of EJSP, Steven Pinchak, former Administator of EJSP,

and Irene Lippert EJSP Food Services Supervisor. Complaint,

PARTIES, ¶¶6-10.

Pursuant to N.J.A.C. IOA:17-5.1, New Jersey State inmates have

the right to practice

restrictions. N.J.A.C.

religious advisors (i.e.

their chosen religion with reasonable

10A:17-5.1(a). Inmates have access to

priests, Imams, Rabbis) for spiritual

counseling and are permitted to attend weekly religious services

and observe religious holidays.

5.13.

Additic)nally, inmates are

N.J.A.C. IOA:17-5.6, -5.11 and

permitted access to religious

ritualistic elements (i.e. sacramental wine, fragrance oil, matzo)

1 "1_" refers to appellants' brief filed in support of

appeal. "_a" refers to appellants' appendix attached to their

merits brief. "Sa" refers to appellees' Supplemental Appendix.



through their religious advisors. N.J.A.C. IOA:17-5.8. They can

also receive and possess religious literature, prayer books, prayer

rugs and certain religious garments. N.J.A.C, IOA:17-5.12.

Finally, if an inmate chooses to abstain from eating meals served

to the general inmate population for religious purposes, he/she can

request a ]_eligious vegetarian meal. N.J.A.C. IOA:17-5.9.

The Koran dictates that practicing Muslims eat food that is

Halal. A Halal diet includes fruits, vegetables and all things

from the sea. Abdul-Malik v. Goord, 1997 WL 83402 *i (S.D.N.Y.

1997). The flesh of animals such as cows, lambs, and poultry are

Halal if slaughtered in the appropriate manner and with the

appropriate prayer. Ibid. The opposite of Halal is Haram, which

means prohibited or unlawful. Haram foods include pork and all

pork by-products, the flesh of cats, dogs, rats, lions, tigers, and

eagles. _bid. Halal does not require that food be prepared

separate from non-Halal food. Ibid.

Islam does not require its adherents to consume meat, let

alone consume it with any degree of frequency. _- ' , 1997

WL 83402 *2. "The Prophet Mohammed strove for balance in all

things, and thus if one were to try to follow his example or way

(the 'Sunnah') as closely as possible, one would neither choose a

diet consisting solely of meat nor a diet that excluded meat. If

no Halal meat is available, a Muslim may eat other Halal items

J

without violating any tenet of Islam." Ibid. Imam Abdual K.
I

Muhammad, the Supervisor of Chaplaincy Services and religious

advisor to the Muslim population at EJSP confirmed this. Sal7



(Abdul Muhammad Aff.). Imam Muhammad explained that: "Although

Islam perrlits Muslims to consume halaal meat, Muslims are not

required bY their religion to eat meat as part of their diet.

Thus, for example, a Muslim can be a vegetarian and not violate any

tenet of I31am." Sal8 (Abdul Muhammad Aff.).

As stated above, a New Jersey State inmate may abstain from

eating foods served to the general population which are prohibited

by the in, hate's religion. In such cases, the DOC provides a

religious vegetarian meal in place of the principal meal served to

the rest of the population. N.J.A.¢. 10A:17-5.9(a).

In order to receive the religious vegetarian meal, an inmate

must request approval for such a diet. N.J.A.C. IOA:17-5.10. The

request is forwarded to the correctional facility's Chaplin for

review. N.J.A.C. IOA:17-5.10. If the Chaplin concludes that the

inmate's r_quest for the diet is necessary, then the inmate's

request is forwarded to the Institutional Classification Committee

("ICC") . N.J.A.C. 10A:17-5.10(d). The ICC then forwards the

approved request to the Food Service Department. N.J.A.C. 10A:17-

5.10(e) . If an inmate's request for religious vegetarian meals is

denied, the inmate may administratively appeal the decision to the

Superintendent of the prison. N.J.A.C. 10A:17-5.10(g) .

Muslim inmates, like all other inmates, who have been approved

for the alternative meals receive a vegetarian meal. N.J.A.C.

IOA:17-5.9; Sal3 (Benedetti Aff.). This meal does not contain

meat. Ibid_ These vegetarian meals are not tainted in any manner

I

during production or preparation that would render the food non-



Halal. Ibid. Food items that comprise the vegetarian diet meals

are delive:ced in bulk from the New Jersey Department of Treasury

Distribution Center, Private Contract vendors, and outside vendors.

Sal4 (Benedetti Aff.). These food items are stored separately from

the food items that will comprise the meals served to the general

population Ibid. When the meals are prepared, only 100%

vegetable oil, which complies with Halal restrictions, is used for

foods that are prepared with cooking oil. Sal5 (Benedetti Aff.) .

Further, employees that prepare the vegetarian diet meals do

not engage in preparation of the meals served to the general

population. Sal4 (Benedetti Aff.). The vegetarian meals are

prepared in separate facilities apart from areas where meals for

the genera[, population are prepared. Ibid. Moreover, separate

utensils, zookware, and stoves are used for vegetarian diets

separate from those used for the general population. Sal4-Sal5

Benedetti Aff.).

Once the vegetarian meals are prepared, each individual meal

is placed on a separate aluminum tray, which is covered and sealed.

Ibid. These meals are also stored in separate refrigerators from

the meals fDr the general population. Ibid. Prior to service of

the vegetarian meals, they are reheated and served separately fronl

the meals served to the inmate population. Sal5 (Benedetti Aff.).

On Feb:cuary 3, 2000, the approximate time when the appellees

filed their summary judgment motion in the District Court, there
I

were 178 inmates at EJSP receiving vegetarian meals. Sa20

(Benedetti _ff.). The vegetarian meal is prepared in accordance



with a menu planned by a dietician to ensure that the meal is

nutritionalLly adequate. Ibid. The cost of the vegetarian meal at

the time w_s approximately $2.75-$3.50 per day per inmate. Ibid.

Koshelc meals are provided to inmates at EJSP who have been

approved for such a meal for religious reasons. Ibid. The Kosher

meals are provided by an independent contractor from outside the

prison. _[bid. It is necessary to contract for Kosher meals,

because their preparation requires a separate kitchen, utensils,

plates and storage area. Ibid.

equipped to, prepare these meals.

vegetarian.

EJSP's kitchen facilities are not

Ibid. Notably, Kosher meals are

On February 3, 2000, only one inmate at EJSP received a Kosher

meal. The cost of the Kosher meal was $12.25 per day. Ibid.

Pursuant to the agreement with the independent contractor, the cost

was the sane irrespective of the food items included in the meal.

Ibid.

Prior to October 19, 1998, appellants allege that they were

able to acquire Halal meals, including meat, through food packages

sent from outside the prison. Complaint, FACTS, ¶15. However,

after that date they assert that the DOC instituted a policy

prohibiting inmates from receiving food packages. Ibid.

Notwithstanding that religious vegetarian meals, which are

Halal, are available to the appellants, they nonetheless asserted

that the appellees violated their First Amendment rights by failing

to include Halal "meat" with these meals. They also asserted that

the appellees violated their Equal Protection rights by providing



Jewish inmates with Kosher meals prepared by contracted outside

sources.

The District Court granted the appellees' motion for summary

judgment dLsmissing the appellants' Complaint in its entirety. In

dismissing the appellants' First Amendment claim, the District

Court correctly applied the four-factor reasonableness standard set

forth in Turner v. Safley, 482 U S. 78, 84 (1987). Sa6-Sal0

(Opinion o:_ the Honorable Faith S. Hochberg, U.S.D.J.). The Court

concluded that: (I) the appellees' decision not to provide the

appellants with Halal meals which include meat was rationally

related to legitimate penological interests; (2) the appellees were

not requiring the appellants to seek out an alternative means of

practicing their faith, because they were provided with a religious

vegetarian meal; (3) providing Halal meals with meat would have a

significant impact on the prison administration in regards to

security a:ad the allocation of resources; and (4) the appellants

failed to _et forth a reasonable alternative, which would better

accommodate their religious beliefs at minimal cost to the prison.

Ibid.

In dismissing the appellants' Equal Protection claim, the

court concluded that the appellants failed to raise a genuine issue

of material fact that they were similarly situated to Jewish

inmates, who received Kosher meals from contracted outside sources.

Sal0 (Opinion of the Honorable Faith S. Hochberg, U.S.D.J.). In so

ruling, the court found that the appellees were not able to provide

Kosher mea[.s to Jewish inmates in accordance with their dietary

i0



restrictions due to the limitations of the EJSP kitchen facility.

Ibid. Conversely, the prison was capable of providing Muslim

inmates with vegetarian Halal meals in accordance with their

dietary restrictions with the food items and kitchen facilities

already in place. Ibid.

II



STATEMENT OF RELATED CASES AND PROCEEDINGS

Appellees are aware of no related cases or proceedings arising

from the events that gave rise to this appeal.

12



STATEMENT OF THE STANDARD OF REVIEW

This Court exercises plenary review over a District Court's

order gra:_ting summary judgment pursuant to Fed. R.Civ.p, 56.

Saldana v. Kmart Corp., 260 F.3d 228, 231-232 (3d Cir. 2001);

Wicker v. Consol. Rail Corp., 142 F.3d 690, 696 (3d Cir. 1998);

Bieregu v. Reno, 59 F.3d 1445, 1449 (3d Cir. 1995). The standard

of review :.s identical to the tests the District Court is to apply

on a motion for summary judgment. Bushamn v. Halm, 798 F.2d 651,

656 (3d Ciz. 1986). Accordingly, this Court must determine whether

no genuine issue of material fact remains for trial, and that the

appellees are entitled to judgment as a matter of law.

13



SUMMARY OF ARGUMENT

First, the appellees filed a motion to remand this matter to

the District Court pursuant to L.A.R. 27.1. As a matter of

fairness, the appellees argued in their motion that this Court's

decision in Dehart v. Horn, 227 F.3d 47 (3d Cir. 2000), issued

after the trial court decision in this matter, required a

reexamination of the appellants' alternative means of exercising

their reli_Tion at EJSP. Although that motion remains pending, the

District Court's decision granting summary judgment in this case

can nonetheless be affirmed for the reasons set forth below.

The District Court correctly granted summary judgment in favor

of the prison officials on the appellants' First Amendment claim,

because the prison officials' decision not to provide Halal meals

with meat was reasonably related to a legitimate penological

objective under Turner v. Safley. The District Court found that

the decision not to provide meat with these meals was rationally

related to the legitimate penological interests of security and

preserving the simple and efficient operation of the EJSP kitchen

facility; _ccommodating the appellants' request for Halal food

packages from outside sources could have a significant impact on

correctional staff and the allocation of prison resources; and the

appellants failed to proffer

accommodating their rights at

penological interests.

a reasonable alternative to

a de minimis cost to these

Additionally, New Jersey State regulations clearly permit the

appellants several alternative means of expressing their religious

14



faith. Specifically, the appellants have access to a religious

advisor an,_ can attend weekly prayer meetings. They are permitted

to receive and retain religious literature and possess prayer

books, prayer rugs and other religious materials.

The District Court also properly granted summary judgment in

favor of the prison officials on the appellants' Equal Protection

claim. The District Court correctly concluded that the appellants

failed to raise a genuine issue of material fact that they are

treated differently than other similarly situated individuals or

groups. IrL so ruling, the court properly found that the appellants

were not similarly situated to the one Jewish inmate who received

a Kosher w_getarian meal from an outside contractor. EJSP did not

have the })roper kitchen facilities to accommodate the dietary

restrictions of Kosher law, but the kitchen facility in place was

suited to i_roviding appellants with meals in accordance with the

dietary restrictions of their Islamic faith.

15



ARGUMENT

POINT I

THE DISTRICT COURT'S DECISION GRANTING SUMMARY

JUD3MENT IN FAVOR OF THE APPELLEE PRISON OFFICIALS

ON THE APPELLANTS' FIRST AMENDMENT CLAIM SHOULD BE

AFFIRMED BECAUSE THE DECISION NOT TO PROVIDE HALAAL

MEASS WITH MEAT WAS REASONABLY RELATED TO

PENQLOGICAL OBJECTIVES.

The 6ppellants assert that the District Court improperly

granted summary judgment in favor of the appellees on their First

Amendment zlaim. Appellants' assertion is without merit, as the

District Court correctly concluded that the prison officials'

decision not to provide imported Halal meals with meat was

reasonably related to penological objectives under Turner v.

_[l_, 482 U S. 78 (1987).

The appellees argue that the District Court improperly

analyzed the Turner factors in this case to assess the overall

reasonableness of the prison officials' decision not to import

Halal meals with meat. Abll. This contention is incorrect.

"[W]hen a prison regulation impinges on inmates'

constitutional rights, the regulation is valid if it is reasonably

related to legitimate penological interests." Turner, _, 482

U S. at 84. The Turner standard is a deferential one. O'Lone v.

_habazz, 482 U S. 342 (1987). The United States Supreme

Court has emphasized that the Turner examination "focuses upon

whether thai regulation is rationally related to a legitimate and

neutral objective." Washington v. HarDer, 494 U S. 210, 223

(1990). ILdeed, the Court's most recent discussion of the Turner

standard confirms that it is "a unitary deferential standard[,]"

16



and under it, plaintiff prisoners "must overcome the presumption

that the prison officials acted within their broad discretion."

Shaw v. MU_, 121 S.Ct. 1475, 1481 (2001) (emphasis added).

In Waterman v. Farmer, 183 F.3d 208, 213 (3d Cir. 1999), this

Court expl_ined:

[Turn-_r] directs courts to assess the overall

reasonableness of such regulations by weighing four

facts. First, there must be a valid, rational connection

between the prison regulation and the legitimate

governmental interest put forward to justify it, and this

connection must not be so remote as to render the policy

arbit:$ary or irrational. Second, a court must consider

whether inmates retain alternative means of exercising

the circumscribed right. Third, a court must take into

account the costs that accommodating the right would

impose on other inmates, guards, and prison resources

generally. And fourth, a court must consider whether

there are alternatives to the regulation that fully

accomrlodate[] the prisoner's rights at de minimis cost to

valid penological interests.

[Internal citations and quotations omitted]. This Court further

noted that the Turner factors "are intended to serve as guides to

a single reasonableness standard, 'the first factor looms

especially large' because it 'tends to encompass the remaining

factors, and some of its criteria are apparently necessary

conditions.'" Ibid (quoting _J_l_, 156 _.3d 192, 196 (D.C.

Cir. 1998)); see also Aiello v. Litscher, 104 F.Supp.2d 1068, 1075,

(W.D. Wisc. 2000) ("[The four [Turner] parts are unequal and tend to

blend into one another").

In re!jards to the first Turner factor, the District Court

correctly ilound that it "weigh[ed] clearly in favor of the prison
l

officials" in this matter. Sa7. First, the court recognized that

it is we[_l-established that "the prison has a legitimate

17



penological interest in keeping the food service system as simple

as possible." Ibid. The record in this case demonstrated that

EJSP had a kitchen system in place to handle the storage,

preparation and serving of vegetarian Halal meals to inmates.

Sal4-Sal5 (Benedetti, Aff.).

meat itemE: into this system,

vegetarian items acceptable

As is evident, the introduction of

which is geared toward handling

to several faiths would create

significant additional burdens. For example, it is likely that

additional storage space and refrigeration would be required to

store meat items, as meat and vegetable items are stored at

different temperatures. Further, the methods of preparation, such

as cooking and service would likewise have to be altered. These

reasons, which clearly demonstrate the burdens that would result

from introducing meat into the system now in place at EJSP, would

be compounded by the fact that EJSP would be required to introduce

meat into the diets of inmates of various religions, significantly

complicatir_g food preparation at the prison.

The District Court also correctly concluded that a regulation

prohibitinc prisoners from receiving [Halal] food packages from

sources outside the prison rationally supports the valid interest

in prison security. Ibid. As is obvious, packages from outside

sources car. contain contraband such as illicit drugs and weapons

and clearlywould require additional searches, security personnel

and equipment to inspect the packages. See Johnson v. Horn, 150

F.3d 276, 282 (3d Cir. 1998) (valid security concerns raised by

"bringing a._ditional foods from new sources into the Prison[,]".),

18



overruled 9n other ground_ by _._uT__, 227 F.3d 47 (3d Cir.

2000). Importing pre-packaged Halal meals with meat as suggested

by the appellants does not negate these security concerns. 2 For

these reasons, the District Court correctly concluded that the

first Turner factor weighed in favor of the prison officials.

In regards to the second Turner factor, the District court did

not examine whether the appellants had alternative means of

expressing their faith, because the appellants were provided with

a Halal vegetarian meal that comported with the dietary

restrictions of their faith. Sa7-Sa8. This analysis is correct,

given the fact that the meals provided to the appellants fully

comport with their religious beliefs. Although appellants may wish

to have meat with their meals, the tenets of their religion do not

require that luxury.

However, an examination of the alternative means of religious

expression available to appellants further support the District

Court decision. Several New Jersey State regulations describe

permitted religious practices by inmates. All inmates confined to

State institutions have access to religious ritualistic elements

through their resident religious leaders and/or approved community

religious leader. N.J.A.C. 10A:17-5.8. Appellants have access to

Abdual Muhammad, the resident Imam and religious advisor to Muslim

L

2 Although appellants assert that the prison officials

import KoEher food packages and accordingly, importing Halal

packages would not create an increased security risk, the record

demonstrated that only one inmate received an imported Kosher meal.

Abl2; Sa20 (Benedetti Aff.). As is clear, the security risk

created by one food package is minimal.

19



inmates at EJSP. Sal7 (Abdual MuhammadAff.). Inmates can also

attend we6kly religious services and observe religious holidays.

N.J.A.C. 30A:17-5.6 and -5.11. Appellants proffered no evidence

that they were denied access to religious services. Finally,

inmates can receive and possess religious literature, prayer books,

prayer rug3 and certain religious garments. N.J.A.C. IOA:17-5.12.

There is also no evidence in the record that appellants were denied

these items. Because the appellants clearly have numerous

alternativ_ means of expressing their Islamic faith, any suggestion

that vege1_arian Halal meals are insufficient accommodation of

appellants' religious beliefs is specious.

The District Court also correctly concluded that the third

Turner factor favored the prison officials. First, as discussed

above, impgrting Halal food packages from outside the prison would

substantially effect the security concerns of the prison by

requiring _dditional searches, personnel and inspection equipment.

The District Court recognized this valid concern. The District

Court further noted that additional searches "could well delay the

meal servz.ce and hinder the kitchen's efficiency." Sa8. The

importance of this finding cannot be understated, given the

difficult task appellees face in safely operating EJSP.

Moreover, the Court considered that the cost of obtaining

imported food packages and of providing additional personnel to

search the packages would require the reallocation of prison

resources and increased funds. Ibid. Courts have found that

operating a facility appropriately within budgetary constraints is

2O



a legitiraate and neutral criterion upon which to make

administrative decisions regarding operation of the prison.

Muhammad v. Warithu-Deen Uma_, 98 F.Supp.2d 337, 343-344 (W.D.N.Y.

2000) (listing cases). The record in this case showed that the cost

of vegetarian meals was approximately $2.75-$3.50 per inmate, per

day. Common sense tells us that the inclusion of meat in these

meals would increase the price.

Finally, although the District Court did not consider it,

providing _ special diet to one subset of an inmate religious group

could lead to a barrage of similar requests from other inmates with

varying dietary restrictions. This reasoning was given deference

by the court in Salaam v. Collins,

aff'd, 70 F.3d 1261 (4th Cir. 1995).

supplying Halal meat was brought

830 _. 853 (D.Md. 1993),

In that case the issue of not

against the Maryland prison

system. Application of the Turner factors resulted in the finding

that the _laintiffs were not entitled to relief.

Thus, since the cost of accommodation in this case would be

high, the District Court correctly found that the third Turner

factor favored the prison officials.

Finally, the fourth factor clearly weighed in favor of the

prison officials, because the appellants failed to identify an

alternative method for accommodating them at a de minimis cost to

the prison interest asserted. The appellants blithely assert that

the cost of importing Halal food packages with meat would be

negligible I. Nothing in the record supports this assertion. To the

contrary, during the relevant time period the cost of the
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vegetarian meal was approximately $2.75-$3.50 per day for 178

inmates, iEven taking the appellants estimate of $4.50 for imported

Halal meals with meat, the increased cost is substantial. Pa56-

Pa59.

Moreover, this increased cost alone does not factor in the

resources [_eeded to ensure proper storage and preparation of these

meals in the EJSP kitchen facility and the additional security

staff and equipment needed to search the food packages. For these

reasons, the District Court correctly found that the fourth Turner

factor aga_.n weighed in favor of the prison officials in this case.

Sa8-Sa9.

Because the District Court's analysis of the Turner factors in

this case was proper, this Court should affirm the dismissal of the

appellants' First Amendment claim.

POINT II

THE DISTRICT COURT'S DECISION GRANTING SUMMARY

JUDGMENT IN FAVOR OF THE APPELLEE PRISON OFFICIALS

ON [_HE APPELLANTS' EQUAL PROTECTION CLAIM SHOULD BE

AFFI[RMED BECAUSE THE APPELLANTS WERE NOT TREATED

DIFFERENTLY THAN ANY OTHER SIMILARLY SITUATED GROUP.

The appellants also argue that the District Court's decision

granting st mmary judgment in favor of the appellee prison officials

on their Equal Protection claim was improper. However, because the

undisputed record demonstrated that the appellants were not treated

differently than any other similarly situated group, the District

Court's decision should be affirmed.

The Equal Protection Clause has been interpreted to require

i

the government "to treat similarly situated people alike."
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Clerburne v. Clerburne Living Ctr.. Inc., 473 U S. 432, 439 (1985).

This protection extends to prison inmates. Turner, _, 482 U S.

at 84. However, in prison cases, courts will ordinarily defer to

the expert judgment of prison authorities, due to the difficulty of

running _ prison and the commitment of the task to the

responsibility of the legislative and executive branches. Turner,

_, 482 U S. at 84-85; see also, Pell v. Procunier, 417 U S.

817, 827 (1974). Nevertheless, prison officials may restrict the

religious practices of inmates only if such deprivation is

necessary to further legitimate penological interests. Turner,

_liP/[_, 482 U S. at 89.

Under equal protection jurisprudence, "dissimilar treatment of

dissimilarly situated persons does not violate equal protection."

Women pr_sDners of the Dist. of Columbia Dep't of Corrections v.

District o_, 93 F.3d 910, 925 (D.C. Cir. 1996) (citing

Klinger v. Department of Corrections, 31 F.3d 727, 731 (8th Cir.

1994). Disparate treatment is the initial element of an equal

protection claim. Glover v. Johnson, 198 F.3d 557, 561 (6th Cir.

1999). The threshold inquiry then, is whether Muslim inmates who

desire to eat Halal meat are similarly situated to any other class

of inmates.

As th_ District Court correctly concluded, the appellants

failed to E resent evidence that they were treated differently from

other simi[.arly situated individuals or groups. Sal0. In the

District Court and now on appeal, the appellants maintain that they

are simila]:ly situated to the one Jewish inmate, who received a
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Kosher me_l from an outside contractor. 3 Their contention,

however, is without merit. As the District Court recognized, the

EJSP kitchen facility in place was not capable of accommodating the

dietary re3trictions of Kosher law. Ibid; Sa20 (Benedetti Aff.).

Jewish dietary restrictions require separate kitchen facilities,

storage, utensils and serving dishes. Ibid. In contrast, EJSP was

capable of providing Muslim inmates with "vegetarian Halaal meals

with the food items and facilities already in place." Sal0

(Opinion of the Honorable Faith S. Hochberg, U.S.D.J.).

Final[.y, the appellants failed to present any evidence showing

that othe_ inmates following different religions with special

dietary requirements have not been similarly limited to receiving

vegetarian meals in the interest of legitimate penological goals

such as efficiency of food service and prison security.

Becau_e the appellants failed to raise a genuine issue of

material fact that they were similarly situated but treated

differently from other individuals or groups, the District Court's

decision dismissing their Equal Protection claim should be

affirmed. Alternatively, because the religious vegetarian diet

policy does not violate the appellants' First Amendment rights as

set forth in Point I, it similarly does not offend the appellants'

3 In accordance with N.J.A.C. IOA:17-5.9, the Kosher meal

provided was a vegetarian meal. This fact alone is sufficient to

warrant entcy of judgment in favor of the appellees on appellants'

equal prot6,ction claim. Neither appellants nor the one Jewish

inmate who receives meals from outside the prison have meat

included in their diets. Thus, the disparate treatment appellants

allege is nDn-existent.
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Equal Protection rights. See _,hl_, _iP_r_, 227 F.3d at 61

("Turner is equally applicable here, and the appropriate analysis

for this [_qual protection] claim is the same as that for DeHart's

Free Exercise claim."). Accordingly, the District Court's decision

should be affirmed.
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CONCLUSION

For t.he reasons stated herein, the appellees respectfully

submit that the judgment of the District Court should be affirmed.

By:

Respectfully submitted,
DAVID SAMSON

Attorney General of New Jersey

A e r llees
Robert P. Shane

Deputy Attorney General

Dated: S/7 /C) C_
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