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FIRST AMENDED COMPLAINT

NOW COME Plaintiffs by and through their counsel and for their Complaint against

the Defendants and each of them state as follows:
INTRODUCTION

1. Plaintiffs, Natheauleen Mason, Renee Williams, Yolanda Limmiatt, Helisha
Bailey, Tammy Lacross, Velvet Farley-Johnson, Ebony Bates, Kandice Hall, Davone Wilson,
Christina Schuster, Dyanna McDade and Jill Flanders, arc all former or current prisoners who
have been subjected to discrimination, sexual abuse and degrading trcatment by male prison
staff, while under the jurisdiction of the Michigan Department of Corrections (hereinafter
"MDOC"). Plaintiffs bring this action on behalf of themselves and all other former, current
and future female prisoners under MDOC jurisdiction since March 10, 2000, whose rights
have been similarly violated.

Plaintiffs are currently members of a ccrtified class action in the case of Neal, et al.
v. MDOC, et al., File No. 96-6986-CZ, pending in the Washtenaw County Circuit Court.
Plaintiffs, in the statc action, allege violations of their state constitutional and civil rights
protected by the state’s Civil Rights Act. On February 10, 20035, the Michigan Court of
Appcals ruled that the Neal Plaintiffs’ claims, which arosc after the effective date of an
amendment to the state’s Civil Rights Act, MCL 37.2101, et seq., were no longer viable as
the amendment deleted prisoners from the Act’s protection. M.C.L. 37.2301(b). (Exhibit 1).

Plaintiffs in this case are those Neal class members whose claims of discrimination,
sexual abuse and degrading treatment arose after the March 10, 2000 amendment of the

state’s Civil Rights Act. Plaintiffs’ claims were tolled by the filing of Neal, et al. v. MDOC,
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et al., File No. 96-6986-CZ, on March 26, 1996, and now seek relief for violation of the
Federal Civil Rights Act, pursuant to 42 1LS.C, §1983 and the Constitution of the United
State

In this complaint, Plaintiffs scck: 1) Injunctive relief to prevent the Defendants’
continuing deprivation of Plaintiffs’ constitutional and statutory rights; 2) Certification of
Plaintiffs as a class; 3) A declaratory ruling that the policies, procedurcs and practices ot the
Michigan Department of Corrections and Defendants have and continue to deprive femalc
prisoners of equal privileges and opportunitics; and subject Plaintiffs to a pervasive risk of
custodial sexual misconduct, including sexual assaults, sexual harassment, degrading
treatment and unnccessary viewing and touching by male employees of the MDOC;
intimidate, punish and retaliatc against Plaintiffs who report discrimination, custodial sexual
misconduct and degrading treatment; and constitute a violation of Plaintiffs’ rights as securcd
by the Constitution, treaties and law of the United States; 4) A declaratory ruling that the
March 10, 2000 amendment to Michigan’s Civil Rights Act, M.C,L, 37.2301, violates
Plaintiffs’ rights to equal protection under the law and depnives Plaintiffs of a remedy for
actual wrongs; and 5) A monetary award to Plaintiffs to compensate for their injuries
together with punitive damages, costs and attorney fees for themsclves and all similarly-
sitnated female prisoners.

JURISDICTION

2. This is a c¢ivil action brought pursuant to 42 U.5.C. §1981 ef seq., seeking

declaratory, injunctive relief and monctary damages against Defendants for purposeful

discrimination and violation of the Unitcd States Constitution including the First, Fourth,
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Eighth and Fourteenth Amendments, and violations of the laws, conventions, trcatics and
customary international law norms.

3. This Court has jurisdiction pursuant to 28 U.5.C. §§1331, 1343(a)(3) and
1343(a)(4). Jurisdiction for declaratory relief 1s also premised on 28 U.5.C. §§2201, 2202
and 42 U.8.C. §1983,

4, The amount in controversy exceeds Seventy-five Thousand ($75,000.00)
Dollars, excluding interest and costs.

VENUE
5. Venue lies in the Eastern District of Michigan pursnant to 28 U.S.C. §1391(d).
The majority of the events in controversy occurred in the countics of Wayne, Washtenaw,
and Livingston, which are located within the jurisdiction of Unitcd States District Court for
the Eastern District of Michigan, Southern Division.
PARTIES
PLAINTIFFS

6. Plaintiff Representatives are citizens of the United States and, at all rclevant
times, were under the jurisdiction of the Michigan Department of Corrections. Plaintiffs
bring this action on behalf of themselves and all former, current and future female prisoners
who from March 10, 2000, were subjected to sexual misconduct, sexual assaults, sexual
harassment, degrading treatment, gender discrimination and violation of their privacy rights
by male employees of the MDOC and who suffered economic and non-ecoONOIMIc iNjury as
a result of the deprivation of their rights including intimidation and retaliation for reporting

same,
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7. Plaintiff Representative Natheauleen Mason was repeatedly sexually assaulted
by a male correctional officer and subjected to sexually degrading and harassing treatment
beginning in 2002 while incarcerated at the Western Wayne Correctional Facility located in
Wayne County, Michigan. Beginning in 2003, Plaintiff Mason was again sexually assaulted,
sexually harassed and subjected to violations of her privacy, and retaliated against by
correctional officers and staff at Camp Brighton located in Livingston County, Michigan.
Plaintiff Mason is currently on parole under the jurisdiction of the MDOC. The specitic facts
of her claims are set forth below,

8. Plaintiff Representative Yolanda Limmitt was repeatedly sexually assaulted,
sexually harassed and subjected to cruel and degrading treatment by malc corrcctional
officers beginning in September 2002 and continuing through 2003 while she was
incarcerated at the Wéstern Wayne Correctional Facility located in Wayne County, Michigan.
In 2003, Plaintiff Limmitt was scxually harassed, subjected to privacy violations and
rctaliated against by corrections officers and staff at Camp Brighton located in Livingston
County, Michigan. Plaintiff Limmitt is currently on parole under the MDOC. The specific
facts of her claims arc set forth below.

0. Plaintiff Representative Davone Wilson was sexually assaulted in 2005 by a
male correctional officer while incarcerated at the Huron Valley Women’s Complex, located
in Washtenaw County, Michigan. In 2005, Plamntiff Wilson was subjected to scxual
harassment and privacy violations at Camp Brighton located in Livingston County, Michigan.
Plaintiff Wilson is currently on parole under the jurisdiction of the MDOC. The specific

facts of her claims are set forth below.
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10,  Plaintiff Representative Helisha Bailey was sexually assaulted, sexually
harasscd and subjected to cruel and degrading treatment by two male correctional officers
beginning in 2003 while incarcerated at the Western Wayne Correctional Facility. Plaintiff
Bailey was also subjected to sexunal harassment and privacy violations at Western Wayne
Correctional Facility. Plaintiff Bailey is currently incarcerated at the Huron Valley Women’s
Complex located in Washtenaw County, Michigan, where she continues to be subjected to
sexual harassment and privacy violations. The specific facts of her claims are set forth
below.

11.  Plaintiff Represcntative Kandice Hall was sexually assaulted, sexually
harassed, retaliated against and Sllb_]GGtEd to ‘cruel and degrading treatment and pnivacy
violations by male correctional officers while incarccrated at the Huron Valley Women’s
Complex in 2005, Plaintiff Hall is incarceratcd in the Huron Valley Women’s Complex
where she continues to be subjected to privacy violations, sexual harassment and retaliatory
actions. The specific facts of her claims arc sct forth below.

12.  Plaintiff Representative Ebony Bates was sexually assaulted, scxually harassed
and subjected to cruel and degrading treatment and privacy violations by male correctional
officers while incarcerated at the Huron Vallcy Women’s Complex from April 2005 to
present. Plaintiff Bates continues tb be ‘i‘ncarccrated in the Huron Valley Women’s Complex
where she is subjected to ongoing sexual harassment, privacy violations and rctaliation, The
specific facts of her claims are set forth below.,

13.  Plaintiff Representative Renee Williams was repeatedly sexually assaulted,

sexually harassed and subjected to cruel and degrading treatment and privacy violations by
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male correctional officers beginning in September or October of 2002 and continuing
through February 2003, Plaintiff Williams was subjected to ongoing retaliation by staff
whilc incarccrated at the Western Wayne Correctional Facility located in Wayne County,
Michigan and Camp Brighton located in Livingston County, Michigan. Plaintiff Williams
is currently on parole under the jurisdiction of the MDOC. The specific facts of her claims
are set forth below.

14.  Plaintiff Representative Christina Schuster was repeatedly sexually assaulted,
sexually harassed, battered and subjected to privacy violations by male correctional officers
beginning in 2003 and rctaliated against by staff while incarcerated at the Western Wayne
Correctional Facility located in Wayne County, Michigan and Camp Brighton located in
Livingston County, Michigan. Plaintiff Schuster 1s currently incarcerated at Camp Brighton
located in Livingston County, Michigan, where she is subjected to ongoing privacy
violations, sexual harassment and retaliatory acts. The specific facts of her claims are sct
forth below.

15.  Plaintiff Representative Tammy LaCross was repeatedly sexually assaulted,
sexually harassed and subjected to cruel and degrading treatment and privacy violations by
a male assistant deputy warden and male correctional officers and staff beginning in 2000
and continuing until 2003 and rctaliated against by staff while incarcerated at the Western
Wayne Correctional Facility. Plaintiff LaCross was subjected to sexual harassment and
privacy violations by male correctional officers and staff and retaliated against by staff at
Camp Brighton located in Livingston County, Michigan, Plaintiff LaCross is no longer

under the jurisdiction of the MDOC and residces in the State of Michigan, The specific facts
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of her claims are set forth below,

16.  Plaintiff Representative Velvet Farley-Johnson was repeatedly sexually
assaulted, sexually harassed and subjected to cruel and degrading treatment and privacy
violations by a male assistant deputy warden and male staff and correctional officers while
incarcerated at the Western Wayne Correctional Facility from 2001 until 2002 and subjected
to retaliation by staff and correctional officers. Plaintiff Farley-Johnson was subjected to
scxual harassment and privacy violations by malc correctional officers and staff and
retaliated against by staff at Camp Brighton located in Livingston County, Michigan.
Plaintiff Farley-Johnson is on parole under the jurisdiction of the MDQOC. The specific facts
of her claims are set forth below.

17.  Plaintiff Representative Jill Flanders was rcpcatedly sexually assaulted,
sexually harassed and subjccted to cruel and degrading treatment and privacy violations by
malc cmployees of the MDOC from April through the Fall of 2000 while incarcerated at
Camp Branch locatcd in Branch County, Michigan. Plaintiff Flanders is currently
incarcerated at the Huron Valley Women’s Complex located in Washtenaw County,
Michigan, where she continues to be subjected to sexual harassment and privacy violations
by male employees. The specific facts of her claims are set forth below.

18.  Plaintiff Representative Dyanna McDade was repeatedly sexually assaulted,
sexually'harassed and subjected to privacy violations by male employees of the MDOC and
subjected to retaliation by MDOC employees while mcarcerated at the Robert Scott
Correctional Facility, located in Wayne County, Michigan. Plaintiff McDade is currently

incarcerated at the Robert Scott Correctional Facility, where she continues to be subjected
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to sexual harassment, privacy violations and retaliatory acts. The specific facts ot her claims
are set forth below.
DEFENDANTS

19.  Defendant Jennifer Granholm is the Governor of the State of Michigan
invested with executive power pursuant to Art. V §1 of the Michigan Constitution. Governor
Granholm is sued in her official capacity for purposcs of addressing Plaintiffs’ claims for
injunctive relief. Defendant Granholm is ultimately responsible for the care and custody of
women prisoners in the State of Michigan, and has the authority and ability to remedy current
and future conditions at facilities housing women and girl prisoners which have given rise
to the custodial sexual abuse and degrading treatment set forth in this complaint, Defendant
Granholm resides in Ingham County and the capitol of the State of Michigan 1s mm Ingham
County.

20.  Defendant Patricia Caruso, as the Director of the Michigan Department of
Corrections, is charged with the responsibility of developing and implementing policies and
procedures for the management of the Michigan Department of Corrections and its
employces, and is responsible for the care, custody and protection of prisoners under the
jurisdiction of the Michigan Department of Corrections. Defendant Caruso is being sued
individually and in her official capacity.

21.  Defendant Nancy Zang was, at all times relevant to this action, cmployed as
an administrator for women prisoners’ affairs and responsible for developing, implementing
and oversceing any policies or proclec‘l’zuréls for preventing, reporting, investigating custodial

sexual misconduct and/or disciplining staff for sexual misconduct against female prisoners
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in Michigan. Defendant Zang was also responsible for the training of male staff working at
female prisons, responding to complaints of custodial sexual misconduct and degrading
treatment of female prisoners and for ensuring the promulgation and/or implementation of
any MDOC rules, policies and procedures for preventing custodial sexual abuse of female
prisoners. She is being sued individually and in her official capacity.

22.  Defendant Clarice Stovall was, from the time it began to house women female
prisoners until its closure, the Warden of thc Western Wayne Correctional Facility, and
responsible for overseeing its operations. Defendant Stovall is currently the Warden of the
Robert Scott Correctional Facility. In her capacity as a Warden for female facilities,
Defendant Stovall was responsible for the training, assignment, supervision, discipline and
investigation of correctional officers and MDOC employees assigned to or working at those
facilities. Defendant Stovall, in her warden capacity, was at all relevant times, responsible
for the custody, safety, protection, fair treatment and rehabilitation of female prisoners at
facilities housing female prisoners. Defendant Stovall was also, at all relevant times,
responsible for ensuring that the facilities housing female prisoncrs were operated according
to proper correctional standards, developing procedures for implementing policies and for
ensuring an adequate and effective mechanism for safe reporting of staff misconduct and
treatment of victims of custodial sexual abuse. Defendant Stovall 1s being sued individually
and in her official capacity.

23.  Defendant Susan Davis is currently the Warden of the Huron Valley Complex
for Women and Camp Brighton, and responsiblc for overseeing their operation for female

prisoners. In her capacity as Warden, Defendant Davis has at all times been responsible for
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the training, assignment, supervision, discipline and investigation of corrcctional officers and
MDOC employees assigned to or working at the Huron Valley Women’s Complex.
Defendant Davis, during the time she was the warden, was responsible for the custody,
safety, protection, fair treatment and rehabilitation of female prisoners at these facilities
housing female prisoners. Defendant Davis was also, during the time she was the warden
of Huron Valley Women’s Complex and Camp Brighton, responsiblc for ensuring that the
facilities were operated according to proper correctional standards, developing procedures
for implementing policies and for ensuring an adequate and effective mechanism for safe
reporting of staff misconduct and treatment of victims of custodial sexual abuse. Detendant
Davis is being sued individually and in her official capacity.

24.  Defendant Joan Yukins was the prior Warden of the Robert Scott Correctional
Facility and Camp Brighton, and responsible for overseeing its operation for female
prisoners, Defendant Yukins, during the time she was the Warden of the Robert Scott
Correctional Facility and Camp Brighton, was responsible for the training, assignment,
supervision, discipline and investigation of correctional officers and MDOC employces
assigned to or working at the Robert Scott Correctional Facility and Camp Brighton.
Defendant Yukins was, at all relevant times, responsible for the custody, ensuring the safcty,
protcction, fair treatment and rehabilitation of female prisoners at the Robert Scott
Correctional Facility and Camp Brighton. Defendant Yukins was also, at all rclevant times,
responsible for ensuring that the Robert Scott Correctional Facility and Camp Brighton were
operated according to proper correctional standards, developing procedures for implementing

policies and for ensuring an adequate and effective mechanism for safe reporting of staff
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misconduct and treatment of victims of custodial sexual abuse. Defendant Yukins is being
sued individually and in her official capacity.

25.  Defendant Sally Langley was at all relevant times the Warden of the Florence
Crane Correctional Facility and Camp Branch, located in Coldwater, Michigan, and
responsible for overseeing its operation for female prisoners. Defendant Langley, during the
time she was the Warden of the Florence Crane Correctional Facility and Camp Branch, was
responsible for the training, assignment, supervision, discipline and investigation of
correctional officers and MDOC employees assigned to or working at the Florencc Crane
Correctional Facility and Camp Branch. Defendant Langley was, at all relevant times,
responsible for the custody, ensuring the safety, protection, fair treatment and rehabilitation
of female prisoners at the Florence Crane Correctional Facility and Camp Branch. Defendant
Langley was also, at all relevant times, responsible for cnsuring that the Florence Crane
Correctional Facility and Camp Branch were operated according to proper correctional
standards, developing procedures for implementing policies and for ensuring an adequate and
effective mechanism for safe reporting of staff misconduct and treatment of victims of
custodial sexual abuse. Defendant Langlcy is being sued individually and in her official
capacity.

26. Defendant Thomas DeSantis was, at all times relevant to this action, the Site
Supervisor of Camp Brighton, and in that capacity, responsible for the onsite training,
assignment and supervision of correctional officers and staff at Camp Brighton. Defendant
DeSantis was responsible for the safety, custody and protection of female prisoners at Camp

Brighton and for ensuring the implemcntation of all rules, policies and procedures.
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Defendant DeSantis is being sued individually and in his official capacity.

27. Defendant Willis Chapman was, until August of 2004 and at all times relevant
to this action, an Assistant Deputy Warden at the Western Wayne Correctional Facility,
responsible for the custody and security in the housing units, assignment and supervision of
staff and investigations of staff misconduct. He is being sued individually and m his official
capacity.

28.  Defendant Jerry Howell was, at all times relevant to this action, the Supervisor
of the SAT Boot Camp, and in that capacity, responsible for the onsite training, assignment
and supervision of correctional officers and staff at the SAI Boot Camp. Defendant Howell
was responsible for the safety, custody and protection of female prisoners at the SAT Boot
Camp and for ensuring the implementation of all rules, policies and procedurcs. Defendant
Howell is being sued individually and in his official capacity.

29.  Defendants Firas Awad, Jody Nunn, Carlton Carter, Rodncy Madden, William
Merrow, Crosby Talley and Kirk Tollzein were, at all times relevant to this action, employed
as corrcctional officers by the Michigan Department of Corrections and assigned to supervise
female prisoners.

30.  Defendant Art Lancaster, was at all times relevant to this action employed by
the Michigan Department of Corrcctions and assigned to work with female prisoners.

GENERAL ALLEGATIONS
31.  Defendant supcrvisors and wardens assigned male officers and staff to
supervise female prisoners at all facilities housing fomale prisoners without providing

adequate training, oversight or mechanisms to ensure the safety and protection of female
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prisoners including Plaintiffs.

32. Defendants, without adequatc procedures, training or supervision, assigned
male officers and staff to supervise women prisoners, including Plaintiffs while in states of
undress and performing basic bodily functions and required male staff to perform random
and specific body searches of female prisoners including Plaintiffs which searches included
malc staff touching female breasts and genital areas,

33. Defendants assigned male officers to transport women prisoners including
Plaintiffs to facilities, clinics and hospitals without ensuring the privacy and safety of female
prisoners in states of undress and during intimate medical procedures.

34, Female prisoners, including Plaintiffs, were and are routinely subjected to
offensive sex-based language, sexual harassment, offensive touching and requests for sexual
acts and degrading treatment by male staff at all facilities housing women prisoners.

35.  There is a pattern and practice of male officers and male staff sexually
assaulting women prisoners, including Plaintiffs, under the jurisdiction of the Michigan
Department of Corrections, in contravention of law and policy.

36.  There is a pattern and practice of male officers requesting sexual acts from
women prisoners, including Plaintiffs, under the jurisdiction of the Michigan Department of
Corrections as a condition of retaining good time credits, work details, educational and
rehabilitative program opportunities, among other rights, privileges and benefits.

37.  Plaintiffs have becn subjected to intimidation, threats and retaliation upon
rcfusal to participate in sexual activity with male staff, for reporting male staff sexuai

misconduct and as a mechanism to force and coerce women to remain silent about scxual
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misconduct of male staff in Michigan's women's facilities.

38. Defendants were aware, from reports by women prisoners, reports and findings
of state and federal commissions, independent investigative agencies and human rights
organizations, that there existed an cndemic problem of custodial sexual abuse of female
prisoners in Michigan prisons as a result of Defendants’ policies, procedures, acts and
Omissions.

30. The level of sexual abuse and degrading treatment of women prisoners by male
employees from 2000 to the present was described as rampant by the United States Court of
Appeals in its ruling in Everson v. Michigan Dep't of Corrections, 391 F 3d 737 (6" Cir
2004). The Defendants and each of them were or should have becn aware of the pervasive
risk of sexual assault and abuse by male staff on Plaintiffs.

40. Defendants were aware of prior complaints by female prisoners against male
staff, including Defendants, for scxual assaults, sexual misconduct, sexuval harassment and
invasion of privacy including knowledge of the prosecutions of male staff for sexual assaults
on female prisoners. Despite this knowledge, Defendants fatled to take adequate steps 1o
remedy the situation and/or deter such sexual misconduct against femalc prisoners and these
Plaintiffs in particular including failure to properly train, assign, supervise, investigate and
discipline.

41, Despite their knowledge of prior sexual assaults, misconduct, harassment and
violation of privacy, Defendants failed to implement an effective mechanism to 1dentify,
investigate and prcvent the widespread scxual, emotional and physical abuse and

discriminatory treatment of women prisoners, including Plaintiffs.
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42. Dcfendaﬁts knew or should have known that as a result of their acts and
omissions there was a strong likelihood of further sexual misconduct and/or great bodily
harm and injury to female prisoners, including Plamtiffs, by male staff of the MDOC.

43.  Defendants' acts and omissions created a hostile environment and pervasive
risk of harm to female prisoners, including Plaintiffs, and Defendants knew or should have
known of the unduc threats to Plaintiffs which have rcsulted from placing inadequately
trained or supervised male staff on duty in areas where female prisoners, including Plaintiffs,
are subjected to sexual misconduct and violation of their privacy rights.

44, Defendants in supervisory positions exhibited reckless disregard and deliberate
indifference to the sexual harassment, sexual misconduct, assaults, degrading treatment and
violations of the basic privacy rights of Plaintiffs by failing to take adequate steps to deter
violations of Plaintiffs' rights, including but not limited to: failing to adequately investigate
allegations of sexual assaults, harassment and degrading treatment of female prisoncrs,
failing to provide adequate supervision of staff, failing to adequately discipline staff who
violated Plaintiffs' rights and/or failing to adequately train and screen their staff, including
investigators and supervisory staff.

45,  Defendants failed to adequately screen employees prior to assignment to a
women's facility and failed to provide adequate training to staff, investigators and
supervisors, on issues of cross-gender supcrvision, sexual misconduct, sexual harassment,
reporting violations of work rules, privacy rights of women prisoners, despite their
knowledge of incidents of sexual misconduct and incidents of sexual activity between male

staff and women prisoners.
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46.  Defendants' acts and omissions regarding scrcening, training, supervision,
investigation, discipline of staff and failurcs to protect women prisoners, including Plaintiffs,
from retaliation, permitted, encouraged and ratified the discriminatory and sexually abusive
and degrading treatment of Plaintiffs.

47, The management and supcrvisory practices, rules, procedures and acts of the
Defendants were so deficient in their failurc to limit the risks of sexual misconduct by male
staff on female prisoners as to constitute deliberate indifference to the safety needs of female
prisoners under their jurisdiction, including Plaintiffs.

48. The management an;;l 'sgplexjvisqry practices, rules, procedures and acts of the
Defendants were so deficient in their failure to limit the risks and incidents of sexual
misconduct by male staff on female prisoners as to constitute encouragement and aid to male
staff who violated female prisoners’, including Plaintiffs’, rights to be free of sexual assault,
harassment, degrading treatment and privacy violations.

49,  Defendants, by their actions, aided and abetted the sexual assaults, sexual
harassment, degrading trcatment and retaliation against female prisoners, including Plaintiffs,
by giving assistance and encouragement to other Defendants who engaged in discriminatory
and unlawful conduct, either afﬁrmati‘\\/‘e‘-iy or “by failing to report, mvestigate and discipline
staff.

50. Defendants placed and housed women prisoners in facilities including Western
Waync Correctional Facility, Huron Valley Women’s Complex, Camp Brighton and SAl
Boot Camp, without taking adequate steps to ensure Plaintiffs’ privacy, protect Plaintiffs

from risk of custodial sexual abuse, and without adequate staff supervision and/or
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mechanisms for reporting abuse.

51.  Decfendants failed to identify, screen, treat or protect Plaintiffs with prior
histories of abuse, rendering them particularly vulnerable to harm by male staff and failed
to take adcquate steps to identify, house, treat and protect Plaintiffs from further harm and
cxacerbation of their injuries.

52. Defendants’ placement of girls, including Plaintiffs under the age of 18 in areas
where they were supervised by male staff and subjected to viewing in states of undress and
while performing basic bodily functions without taking adequate steps to protect them from
harm, constitutes deliberate indifference and reckless disregard of their safety and rights and
rendered them particularly vulnerable to harm by male staff.

53. The failures, acts, and/or omissions of Defendants, as set forth above, were and
are a proximate cause of Plaintiffs’ injuries.

54. The deprivation of constitutional rights alleged in this complaint are the direct
result of official policics, custom and practices of Defendants and cach of them.
EXHAUSTION OF ALL ADMINISTRATIVE REMEDIES

55.  Plaintiffs have exhausted all ‘available’ administrative remedies, or alternately,
have taken all available steps to bring these matters to Defendants’ attention and seek
resolution prior to filing litigation.

56.  The Michigan Department of Corrcctions, and Defendants do notallow female
prisoncrs, including Plaintiffs, claiming staff scxual misconduct to exhaust their
administrative remedies through the grievance procedure and do not provide an alternative

administrative mechanism.
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57.  Plaintiffs were and are routinely discouraged from use of the grievance systcm
by threats and intimidation by staff, including Defendants, procedural barriers crcated by
Defendants and Defendants’ failure to cnsure Plaintiffs are provided grievance forms,
Defendants’ refusal to process grievances, and/or Defendants’ failure to ensurc responses to
grievances, rendering any administrative process for Plaintiffs unavailable or futile.

58. In addition to the above noted barriers, at all relevant times Plaintiffs were
advised that a precondition to filing a grievance was consultation with the individual who
was being grieved. Since complying with this requirement, in the context of Plaintiffs
grieving staff criminal scxual conduct and staff abuse, would place Plaintiffs in danger,
Defendants’ requirement rendered the grievance system unavailable to Plaintiffs,

59.  Plaintiffs’ prior class action complaints, including Neal, et al. v MDOC, et al.,
File No. 96-6986-CZ and Anderson, et al. v MDOC, et al., File No. 03-162-MZ, have
adequately advised Defendants, and each of them, of the existence of pervasive custodial
sexual misconduct in Michigan’s women prisons, staff sexual assaults, privacy violations,
degrading treatment and retaliation, to allow Defendants the opportunity to take remedial
actions prior to Plaintiffs filing this action.

INDIVIDUAL PLAINTIFF’S FACTS
Natheanleen Mason

60.  During her incarceration Plaintiff Nathcauleen Mason was routinely subjected
to sexually degrading comments and privacy violations by male staff including the officers
assigned to her housing unit at the Western Wayne Correctional Facility, located in Wayne

County, Michigan and Camp Brighton located in Livingston County, Michigan,
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61.  Beginning in July 2002 Plaintiff Mason was forced to perform oral sex on
Decfendant Carlton Carter, a correctional officer employed by the MDOC and assigned to
supervise her housing unit on the sccond shift at the Western Wayne Correctional Facility.

62. Defendant Carter entered Plaintiff Mason’s prison ¢cll on at least three
occasions between July and October, 2002, and threatened, coerced and forced Plaintiff
Mason to perform oral sex. Defendant Carter also physically assaulted Plaintiff Mason and
subjected her to sexually degrading treatment on multiple occasions.

63. Defendant Carter, with the cooperation of other staff, including Defendant
Madden, subjected Plaintiff Mason to ongoing sexual assaults, harassment and degrading
treatment in such a manner that supervisory Defendants knew or should have known of the
assaults.

64. Defendant Carter repcatcd]y threatened Plaintiff Mason physically and
intimidated her with threats of future harm should she resist or report his assaults and
criminal behavior.

065. Defendants failed to adequatcly investigate Plaintiff Mason’s complaints
against Defendant Carter and by such actions both ratified the actions of Defendant Carter
and endangered the safety of other Plaintiffs including Plaintiffs Yolanda Limmitt and
Davone Wilson.

66. Plaintiff Mason was transferred to Camp Brighton located in Livingston
County where shc became the target for sexual assaults and degrading treatment by another
male correctional officer, Defendant William Merrow, beginning in the fall of 2003.

67. Defendant Merrow began soliciting sex from Plaintiff Mason, touching her
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breasts and pressing his body against her on multiple occasions. Defendant Merrow routinely
sexually harassed Plaintiff Mason by telling her what sexual acts he intended to do with her,
using sexually offensive language and threatening her with physical harm if she reported his
actions.

68. Defendant Merrow attempted to prevent Plaintiff Mason’s parole by writing
her false misconduct reports and his actions continued until Plaintiff Mason was released
from MDOC custody.

69. Detfendants failed to adequately investigate Plaintiff Mason’s reports of abuse,
failed to adequately supervise, discipline or take steps to prevent ongoing assaults against
Plaintiff Mason.

70.  Whilc at Camp Brighton, Plaintiff Mason was subjected to retaliation by staff
for reporting sexual abuse by male staff and continues to fear retaliation while she remains
under the jurisdiction of the Michigan Department of Corrections.

71.  The Defendants’ policies and procedures of hiring and assigning male staff
without adequate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants” policies and procedures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff Mason.

YoLANDA LIMMIET

72.  In 2002, Plaintiff Yolanda Limmitt was a prisoner housed at the Western

Wayne Correctional Facility located in Wayne County, Michigan, and was supervised in her

housing unit by Defendant Carlton Carter on the second shift.
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73, Atthe time Plaintiff Limmitt was supervised by Defendant Carter, Defendants
Stovall, Chapman and Zang were aware of prior allegations of sexual assaults and sexunally
degrading treatment of female prisoncrs by Defendant Carlton Carter at the Western Wayne
Correctional Facility and had failed to adequately investigate, discipline, supervise or assign
Defendant Carter subsequent to these reports.

74.  On or about September 2002 Defendant Carlton Carter began sexually
assaulting Plaintiff Limmitt in her cell, a tool room and in other areas at the Western Wayne
Correctional Facility.

75 Defendant Carter’s sexual assaults included forced oral sex and genital
touching and forced sexual cxposure. In addition to the sexual assaults, abuse and degrading
treatment, Defendant Carter kept Plaintiff Limmitt from reporting with a combination of
cocreion, threats, intimidation and mental abuse.

76.  Defendant Carter’s sexual harassment and sexual abuse of Plaintiff Limmitt
occurred with the knowledge and cooperation of other male officers, including Defendant
Madden, who allowed Defendant Carter to remove Plaintiff Limmitt from her unit for
purposes of sexually assaulting her and/or was aware that Defendant Carter was entering
Plaintiff Limmitt’s cell for purposes of sexually assaulting and degrading treatment and
failed to take any steps to report or stop Defendant Carlton Carter’s actions.

77.  The actions of Defendant Carter were so open and obvious as to make
Defendants aware ofthe sexual assaults and misconduct of the officer. However, Defendants
failed to take adequate steps to protect Plaintiff Limmitt.

78.  Defendant Carlton Carter continucd to sexually assault and/or sexualily harass
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Plaintiff Limmitt up to and including the fall of 2003.

79,  Defendants were or should have been aware that Plaintiff Limmitt has a prior
history of sexual trauma and abuse that makes her particularly vulnerable and they failed to
take adequate steps to protect Plaintiff.

80.  Plaintiff Limmitt was fearful of reporting Defendant Carlton Carter until she
was transferred from the Western Waync Correctional Facility. Plaintiff Limmitt reported
on or about Qctober, 2003, while incarcerated at Camp Brighton, wherc she was then
subjected to retaliation by MDOC cmployees.

81. Defendants Stovall, Chapman, Caruso and Zang failed to adequately
investigate Plaintiff Limmitt's reports of abuse and failed to adequately discipline or
supervise Defendant Carter.  Defendant Carter continucd to sexually assault and abuse
Plaintiffs at the Western Wayne Correctional Facility until his transfer to the Huron Valley
Women’s Complex.

82.  Upon Defendant Carter’s transfer to the Huron Valley Women's Complex,
Defendants Davis, Zang and Caruso failed to properly train, assign, supervise or discipline
this Defendant. Defendant Carter again sexually assauited and sexually harassed female
prisoners at the Huron Valley Women’s Complex until his transfer to a men’s facility n
2005.

83.  The Defendants’ policies and procedures of hiring and assigning male staff
without adequate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for

investigation and discipline of staff sexual misconduct were proximate causes of the harm
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to Plaintiff Limmitt,
DAVONE WILSON

84.  Plaintiff Davone Wilson was twenty ycars old when she was incarcerated in
the Huron Valley Women’s Complex in August of 2004. |

85.  Shortly after Plaintiff Wilson arrived, Defendant Carlton Carter began to stalk
her, exposing himself and groping her breasts and buttocks on multiple occasions.

86. Defendant Carter was assigned to supervise Plaintiff Wilson’s unit and nsed
his position to view her in states of undress, while showering, and to force physical contact
and make scxually based comments and threats.

87.  Plaintiff Wilson attemptcd to report Defendant Carter’s acts and threats on
multiple occasions both verbally and in writing requesting to talk to her counselor who failed
and refuscd to speak to her.

88.  Plaintiff Wilson was made aware that Defendant Carter assaulted other women
prisoners and that no discipline or other actions were taken as a result of those assaults.

80.  On or about February, 2002 Defendant Carter entered Plaintiff Wilson’s cell
after she had showered, exposed his penis and threatencd her with a major misconduct ticket
he claimed could cancel her pending parole and keep her in prison unless she performed oral
sex. Defendant Carter then forced Plaintiff Wilson to perform oral sex on him in her cell.

00.  Plaintiff Wilson was rcleased on parole on or about July, 2005 and continues
to fear retaliation while she remains under the jurisdiction of the Michigan Department of
Corrections.

91. Defendants’ system and practices for reporting abuse, Defendants’ failure to
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adequately supervise, discipline and investigate Defendant Carter and Defendants” policies
and procedures with regard to cross-gender supervision were a proximate cause of Plaintiffs’
assault and abuse.

RENEE WILLIAMS

92.  Plaintiff Renee Williams was placed under the jurisdiction of the MDOC in
1999 and housed at the Robert Scott Correctional Facility and then Camp Branch.

93.  In 2000, Plaintiff Williams was transferred to Westcrn Wayne Correctional
Facility where multiple male officers began making sexual comments to Plaintiff Williams
and telling her they were going to have a lot of fun with her at that facility.

94.  Plaintiff Williams was subjected to routine privacy violations, scxual
harassment and touching. In the Fall of 2002, Plaintiff Williams was sexually assaulted by
a male correctional officer, Defendant Madden. The sexual assaults included vaginal
intercourse and forced oral sex.

95.  The scxual assaults and rapes occurred in Plaintiff Williams’ ccll, a closet in
the prison, the staff bathroom, a porter’s closet and a counselor’s office.

96.  Thesexual abuse of Plaintiff Williams was so open and obvitous that Defendant
Supervisors were or should have been aware of Defendant Madden’s criminal actions yet
took no steps to prevent further assaults and abuse.

97.  The assaults and abuse occurred with the cooperation and/or knowledge of
other staff and officers who failed to report or intervene.

98.  Defendants’ failure to take any actions in light of the open and obvious abuse

together with Defendant Madden’s threats of retaliation and Plaintiffs’ experience with
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retaliation by staff made any reporting futile and/or dangerous. |

99,  Defendants knew or should have known of Plaintiff Williams” experience of
childhood sexual abuse and her vulnerability to any coercive sex and/or sexual abuse by male
staff. Defendants failed to take adequate steps to protect or treat Plaintiff Williams.

100. Plaintiff Williams has also been the recipient of other acts of sexual harassment
by male staff including a male correctional officer who watched Plaintiff Williams while she
was naked and made lewd sexual comments to her. In the food service area and on her unit,
a malc correctional officer looked over her door cover to view her in a state of undress. A
male correctional officer grabbed his penis and told Plaintiff Williams he wanted to perform
sexual acts.

101. The custodial sexual abuse of Plaintiff Williams ended when she was paroled.

Plaintiff Williams continues to fear retaliation while under the jurisdiction of the Michigan
Department of Corrections.

102. Defendants’ continued failure to take adequate steps to deter the assaultive
behavior of Defendant Madden and protect Plaintiffs, including inadequate investigations,
assignments, reporting mechanisms, supervision and discipline, resulted in Defendant
Madden continuing to assault women prisoners the Huren Valley Women’s Complex.

103.  The Defendants’ policics and procedures of hiring and assigning male staff
without adequate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm

to Plaintiff Williams.
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VELVET FARLEY-JOHNSON

104. 1In 2001, Plaintiff Velyet Farley-Johnson was incarcerated at the Western
Wayne Correctional Facility.

105. Plaintiff Farley-Johnson had previously been subjected to sexually degrading
treatment, sexual touching by male staff and routine viewing and sexual comments by male
staff of the MDOC.

106, TInthe surmmer of 2001 Plaintiff Farley-Johnson was approached for sex by the
assistant deputy warden, Defendant Williams Chapman, at the Western Wayne Cotrectional
Facility.

107. Defendant Chapman used his position as assistant deputy warden to order
Defendant Farley-Johnson to work in his oftice.

108. Plaintiff Farley-Johnson's job detail in the prison was recreation aide assigned
to the same building as Defendant Chapman. Defendant Chapman ordered that Plaintiff
Farley-Johnson be assigned to paint his office and, at this time, while in his office, began to
touch Plaintiff Farley-Johnson sexually.

109. Defendant Chapman ordered Plaintiff Farley-Johnson into an empty office and
on three occasions sexually assaulted and raped Plaintiff Farley-Johnson by bending her over
and penetrating her vaginally.

110. Plaintiff Farley-Johnson was subjected to retaliation by employces of the
MDOC for reporting assaults and continues to fear retaliatory acts by Defendants while she
is under t he jurisdiction of the Michigan Department of Corrections.

111. The Defendants’ policies and procedures of hiring and assigning male staff
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without adequate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff Farley-Johnson.

TamMmmy LACROSS

112. Plaintiff Tammy Lacross was seventeen years old when she was placed in an
adultprison and subjected to supervision by male correctional officers who routinely touched
her while performing body searches, viewed her while nude in showers and while dressing
and undressing.

113.  Shortly after her arrival at the Scott Correctional Facility, Plaintiff LaCross
was, on & weekly basis, subjected to scxual overtures from male corrections officers, forced
physical contact and sexually degrading language. Plaintiff LaCross was also made aware
of sexual contact between female prisoncrs and male staff that was open and obvious and
went undisciplined.

114, Plaintiff LaCross was also aware of incidents of retaliation against female
prisoners who resisted or reported assaults by male staff,

115, In 2000, Plaintiff LaCross was transferred to the Western Wayne Correctional
Facility which had recently been converted to a female prison.

116. Defendant Willis Chapman was the Assistant Deputy Warden (ADW) for
Custody and Housing at the Westem Wayne Correctional Facility and acted as an
investigator of complaints of staff misconduct. Within five (5} months of women artiving

at the Western Wayne Correctional Facility, ADW Chapman began sexually assaulting at
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Jeast two female prisoners, including Plaintiff Farley-Johnson. By May of 2001, he began
sexually harassing Plaintiff Tammy LaCross.

117. Defendant Chapman’s behavior was open and obvious to any supervisor
concerned with ensuring the safety of female prisoners.

118. By July of 2001, Defendant Chapman had coerced Plaintiff LaCross into a
sexual relationship with forced intercoursc and touching on a weekly basis. These sexual
assaults and coerced sex took place in multiple areas of the Western Wayne Correctional
Facility and, including instances when Defendant Chapman ordered Plaintiff LaCross be
brought to his assistant deputy warden’s office, the school building and other offices and
closets for purposes of the coerced sex and assaults.

119. Thephysical assaults and coercive sex by Defendant Chapman against Plaintiff
LaCross resulted in physical injury to Plaintiff LaCross, including but not limited to multiple
bruises, scrapes and lacerations. In addition to the sexual assaults and abuse, Defendant
Chapman mentally abused Plaintiff LaCross and kept her from reporting the abuse with a
combination of threats and mental abusc.

120. Tn June 2001, several employees of the Michigan Department of Corrections
reported the sexual misconduct of Assistant Deputy Warden Chapman and his violations of
facility rules, policies and procedures.

121. Defendant Stovall specifically directed that Defendant Chapman not be placed
on any restrictions. As a result, Defendant Chapman could and did intimidate and threaten
Plaintiff LaCross to prevent her cooperating with any investigation or rcporting the assaults.

Further, Defendant Stovall did not rcassign Defendant Chapman, did not report the alleged
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criminal activity to the Michigan State Police, did not adequately investigate the allegations
and placed no restrictions on Defendant Chapman.

122. Defendant Chapman continued to sexually assault, degrade and intentionally
inflict emotional distress on Plaintiff LaCross on a weekly basis, including acts of penetrative
intercourse, forced oral sex, viewing Plaintiff LaCross in various states of undress and
degrading trcatment through 2003,

123. Defendant Chapman was not removed from his position until August, 2003.

124.  Plaintiff LaCross was subjected to acts of retaliation by MDOC employees at
both Western Wayne Correctional Facility located in Wayne County, Michigan and Camp
Brighton, located in Livingston County, Michigan until her rclease.

125. The Defendants’ policies and procedures of hiring and assigning male staff
without adcquate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and proccdures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff LaCross.

KANDICE HALL

126. Plaintiff Kandice Hall was incarccrated at the Huron Valley Women’s Complex
in March of 2005, when a male correctional officer on the midnight shift ordered her out of
her cell and into another room of the housing unit.

127. The officer, Defendant Jody Nunn, then sexually assaulted Plaintiff Hall by
grabbing her breasts and buttocks, digitally penetrating her and raping her from behind.

128. On the same date and time, Defendant Nunn forcibly removed Plaintiff Hall's
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clothes, pushed her down and attempted forced oral sex.

129. Defendant Nunn then thrcatened Plaintiff Hall against reporting, said he knew
where her family lived and reminded her that his wife was also an officer in the facility.

130.  When Plaintiff Hall did report the assaults to prevent further abusc, she was
retaliated against by staff, including Defendant Nunn, for reporting.

131. The Defendants’ policies and procedures of hiting and assigning male staff
without adequate training or supervision; Defendants’ policies and procedurcs which deter
and punish women prisoners from reporting; and Defendants’ policics and procedures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff Hall.

- ERONY BATES

132.  In April of 2005, Plaintiff Ebony Bates was incarcerated at the Huron Valley
Women’s Facility when she was assaulted by a male correctional officer, Defendant Jody
Nunn, while he worked the second shift supervising her in temporary segregation.

133. Defendant Nunn routinely sexually harassed Plaintiff Bates by requesting she
expose herself to him and using sexually offensive language.

134. Defendant Nunn ordered Plaintiff Bates to pull down her prison jumpsuit so
he could view her. Defendant Nunn groped Plaintif®s genital area and made sexually
offensive and degrading statements to her.

135. Plaintiff Batcs reported the assault and has been subjected to retaliatory acts
by Defendant Nunn, his wife and other staff since reporting.

136. The Defendants’ policies and procedures of hiring and assigning male staff
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without adequate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for
investigation and discipline of staff sexﬁal misconduct were proximate causes of the harm
to Plaintiff Bates.

CHRISTINA SCHUSTER

137. Defendants knew of should have known that Plaintiff Christina Schuster was
the victim of sexual and physical abusc throughout her adolescence, but failed to take any
steps to protect her from further abuse.

138. While incarcerated in the Western Wayne Correctional Facility, Plaintiff
Schuster was cocrced into sex with a resident unit officer, Defendant Dallas Mesack.

139. Defendant Mesack routinely sexually harassed Plaintiff Schuster by requesting
she expose herscif to him and by using sexually offensive language.

140. Defendant Mesack entercd Plaintiff Schuster’s cell at night, ordered her cell
mate to face the wall and ordered Plaintiff to engage in acts of oral sex on multiple occasions
during the Spring and Summer of 2003,

141. Plaintiff Schuster was subjected to retaliation by MDOC employces after
reporting the sexual assaults.

142. The actions of Defendant Mesack were open and obvious. The Defendants’
policics and procedurcs of hiring and assigning male staff without adequate training or
supervision; Defendants® policies and procedures which deter and punish women prisoners
from reporting; and Defendants’ policies and procedures for investigation and discipline of

staff sexual misconduct were proximate causes of the harm to Plaintiff Schuster.
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DyYANNA McCDADE
143.  Plaintiff Dyanna McDade was 21 years old when she was placed in the Robert
Scott Correctional Facility in 2002.

144. Beginning in the Spring of 2004, Defendant Crosby Talley, who is a
corrections officer at the Robert Scott Correctional Facility, began sexually harassing
Plaintiff McDade by using sexually degrading language aimed at her.

145. During the same time period, Defendant Talley sexually touched, pruriently
viewed and lcered at Plaintiff McDa}t‘ic‘:.ﬂ H

146.  On or about September, 2004 Defendant Talley coerced Plaintiff McDade into
a restroom at the MST factory and followed her into the restroom, blocking her exit.

147. Plaintiff McDadc attempted to resist and, on the day in question, Defendant
Talley raped Plaintiff McDade and threatened her against reporting the assault.

148. Plaintiff McDade was fearful to report the assault in light of her knowledge of
the lack of adequate investigation, lack of discipline and incidents of retaliation agamst
women who reported such assaults.

149.  On November 20, 2004, féarful that the assaults would continue, Plaintiff
McDade did report this penetrative sexual assault, to Lieutenant Hockenhull, a member of
the supervisory staff at Scott Correctional Facility.

150. MDOC’s Internal Affairs’ investigation into the sexual assault was inadequate
and inconclusive.

151.  Ontwo occasions previous to this incident, Defendant Talley had been reported

for sexually assaulting female prisoners.

_33.




Case 5:05-cv-73943-JCO-DAS Document 2-1  Filed 10/20/2005 Page 34 of 50

152. Despite repeated reports of sexual assaults on femalc prisoners, Defendant
Supervisors, including Defendants Yukins, Stovall, Zang and Caruso, have allowed
Defendant Talley to remain employed by the MDOC with full access to female prisoners
including working in the housing units.

153. Defendants werc aware or should have becn aware that Plaintiff McDade has
a prior history of sexual trauma and abuse that makes her vulnerable and they failed to take
adequate steps to protect Plaintiff. The subsequent assault exacerbated Plaintiff McDade’s
prior condition,

154. Defendants’, including Defendants Yukins and Stovall, failure to adequately
supervise the staff at Robert Scott Correctional Facility resulted in retaliatory actions being
taken against Plaintiff McDade in the form of loss of detail, time in scgregation and major
misconduct tickets.

155. The Defendants® policies and procedures of hiring and assigning male staff
without adecuate training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedufes for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff McDade.

HELISHA BAILEY

156. In 2003, Plaintiff Helisha Bailey was incarcerated at the Western Wayne
Correctional Facility where she was assaulted by two male correctional officers.

157.  Onor about January 2003, Defendant Firas Awad ordered Plaintiff Bailcy into

acloset and grabbed her breast and groped her vaginal area. Later that day, Defendant Aw ad
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again forced Plaintiff Bailey into a closet and grabbed her breasts and forced her hand onto
his penis. On the same date, later in the evening, Defendant Awad ordered Plaintiff Bailey
to come out of her cell. Plaintiff Bailey left her cell and walked to the officer’s station. At
that time, Defendants Carter and Madden sent her into the laundry room where Defendant
Awad forced Plaintiff to perform oral sex and digitally penetrated and raped her.

158 Defendant Awad threatened Plaintiff Bailey, with future sexual assaults and
punishment,

159. On or about March 2003, Defendant Kirk Tollzein began making sexual
comments to Plaintiff Bailey and in April 2003 grabbed her breasts on several occasions.

160. Onmultiplc occasions Defendant Tollzein entered Plaintiff Bailey’s cell on the
sccond shift and forced her to expose her body to him, grabbed her breasts and digitally
penetrated her.

161. Defendant Tollzien threatencd Plaintiff Bailey against reporting the repeated
scxual assaults,

162. Defendant Tollzein’s and Defendant Awad’s actions were open and obvious
and the assaults occurred with the cooperation and assistance of other staff including
Defendants Madden and Carter.

163. The Defendants’ policies and procedures of hiring and assigning male staff
without adequatc training or supervision; Defendants’ policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for
investigation and discipline of staff sexual misconduct were proximate causes of the harm
to Plaintiff Bailey.
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JiLL FLANDERS
164, Plaintiff Jill Flanders was repeatedly sexually harassed and sexually assaulted
by Defendant Arthur Lancaster, a school teacher at Camp Branch in Branch County,
Michigan, while she worked as a tutor in the school under Lancaster’s supervision from
November 1999 through July 2000.

165. The assaults were open and obvious to MDOC staff who failed to take
adequate steps to investigate or discipline Defendant Lancaster and failed to assist or protect
Plaintiff Flanders.

166. The assaults did not stop until Defendant Lancaster was allowed to resign in
lieu of any investigation or discipline. Defendant Lancaster continued to harass, threaten and
stalk Plamtiff Flanders while she was on Parolkc, impairing her rehabilitation and interfering
with her parole status.

167. The Defendants’ policies and procedures of hiring and assigning male staff
without adequate training or supervision; Defendants” policies and procedures which deter
and punish women prisoners from reporting; and Defendants’ policies and procedures for
investigation and discipline of staff sexual misconduct were proXimate causes of thc harm
to Plaintiff Flanders.

CLASS ACTION ALLEGATIONS
168. Thisactionis brought By the‘narﬁed Plaintiffs on behalf of all women prisoners
similarly situated who, since March of 2000, have been, are now or will be hercafter
incarcerated under the jurisdiction of the Michigan Department of Corrections correctional

system. Plaintiffs seek class action status pursuant to the provisions of Fed. R. Civ. P. Rule
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23{a) and (b).

169. The number of female prisoners who have alleged they have been subjected
to custodial sexual abuse while under the jurisdiction of the MDOC since March of 2000,
exceeds two hundred women. Class action status is the most practical method for Plaintiffs
to challenge the policies, procedures and practices of the MDOC which are a proximate
cause of the ongoing custodial sexual misconduct in Michigan’s women prisons.

170. Therc are common questions of law and fact in the action that relate to and
effect the rights of each member of the class. The Plaintiffs as women prisoners have all
been subjected to Defendants’ policies, procedures and failures to provide for proper
screcning, training and supervision of male staff at the various facihities where they have
been housed. The policies and procedures with regard to reporting, investigating and
disciplining of custodial sexual misconduct apply to all facilities and Plaintiffs. Plaintiffs
seek injunctive retief, declaratory relicf and damages for themselves and class memboers for
the injuries caused by Defendants’ acts and omissions.

171.  The claims of Plaintiffs who are representatives of the class herein are typical
of the claims of the class of women prisoners under the jurisdiction of the Michigan
Department of Corrections that are subjected to custodial scxual misconduct and degrading
treatment by male employees of the Michigan Department of Corrections, while incarcerated
under the jurisdiction of the MDOC.

172.  All women prisoners have been subjected to Defendants’ assignment of male
staff to unsupervised positions in women’s housing units, all women have been housed under

the inadequate policies and procedures for training, assignment, supervision, investigation
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and discipline of its male employees assigned to Michigan women’s prisons. All have been
deterred from reporting by Defendants’ inadequate and unusable policies. As a result, all
Plaintiffs have been incarcerated in a hostile and unsafe sexual environment which has
resulted in a pervasive risk of harm to their safety.

173.  Thenamed Plaintiffs are the representative parties of the class, and are able to
and will fairly and adequately protect the interests of the class. The attorneys for Plaintiffs
are expericnced and capable litigants in the field of civil rights and prison litigation and have
successfully represented claimants in other litigation of this nature.

174.  The class consists of all former, current and future female prisoners under the
jurigdiction of the MDOC who suffered and who will suffer damages and injuries as a result
of sexual assaults, sexual harassment, degrading treatment, violation of their privacy and
retaliation for reporting same, and deprivation of their constitutional and statutory ri ghts to
fully and equally utilize prison programs and facilities and who seek injunctive and remedial
relief.

175. This action meets the requirements of F.R.C.P. 23(a) and (b) because:

A.  The class is so numerous that joinder of all members is impracticable,
there are questions of law or fact common to the class, the claims of the
representative parties are typical of the claims of the class, and the
representative parties will fairly and adequately protect the interests of
the class.

B. Additionally, the prosecution of separate actions by individual members
of the class would create a risk of inconsistent or varying adjudications
or adjudications with respect to individual members of the class where
as a practical matter it would be dispositive of the interests of the other
members not parties to the adjudications or substantially impair ot

impede their ability to protect their interests; or the party opposing the
class has acted or refused to act on grounds generally applicable to the
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class, thereby making appropriate fipal injunctive relief or
corresponding declaratory relief with respect to the class as a whole; or
the court finds that questions of law or fact common to the members of
the class predominate over any questions affecting only individual
members, and that a class action is superior to other available methods
for the fair and efficient adjudication of the controversy.

176,  Further, Plaintiffs constitute a sub-class of a previously certified class action
in the state action of Neal, et al. v MDOC, et al., No. 96-6986-CZ, who are prevented from
pursuing their claims for violations of their statutory rights under the state civil rights act.

Accordingly, this action meets all the requirements for a class action under FR.C.P,
23(a) and F R.C.P. 23(b)(1), (2) or (3).

CAUSES OF ACTION
FIRST CAUSE OF ACTION
(VIOLATION OF 42 U.5.C. § 1983)
177. Plaintiffs incorporate by reference paragraphs 1 through 176 as if set forth fully
hercin.

178. Defendants' failure to prevent and remedy the sexual assaults, harassment,
degrading treatment and privacy violations by Defendants and employees of MDOC upon
the Plaintiffs, constitutes an official policy, custom, pattern or practice that has deprived
Plaintiffs of their constitutional right to bodily integrity and right to privacy without due
process of law in violation of the Fourth, Eighth and Fourteenth Amendments of the United
States Constitution and 42 U.5.C. §1983.

179.  The supervision of Plaintiffs by malc officers and subjection of Plaintiffs to

unnccessary viewing and touching by male officers violates the prohibition against cruel and

unusual punishments as guaranteed by the Eighth Amendment of the United States
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Constitution, the prohibition against unreasonable searches and seizures as guaranteed by the
Fourth Amendment of the United States Constitution, and deprived Plaintiffs and all
similarly-situated prisoners of the cqual protection of laws under the Fourteenth Amendment
of the United States Constitution. The supcrvision of Plaintiffs by male officcrs and
subjection of Plaintiffs to verbal and physical sexual harassment and unnecessary viewing
and touching by male officers also. \;*iolﬁtc the customary international law norm prohibiting
cruel, inhuman or degrading treatment or punishment.
180. The deprivation of constitutional rights alleged in this complaint are the direct

result of official policy, custom and practices of Defendants and cach of them.

181. The supervision of Plaintiffs by male officers, subjecting Plaintiffs to
unnecessary viewing and touching by male staff and the sexual assaults and degrading
trcatment, deprived Plaintiffs and all similarly-situated fomale prisoners of the right to
humane treatment, the right to privacy, and the right to equal treatment under the law and
equal protection against discrimination in violation of customary international law and
articles 7, 10, 17 and 26 of the International Covenant on Civil and Political Rights, and
articles 1, 2 and 16 of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Punishment.

SECOND CAUSE OF ACTION
(BODILY INTEGRITY)

182.  Plaintiffs incorporate by reference paragraphs 1 through 181 above as if set
forth fully herein.

183. The above described acts constitute unreasonable searches and seizurcs,
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deprivations of liberty and invasions of privacy and bodily integrity, without adequate
penalogical justification and without due process of law in violation of the Fourth
Amendment to the United States Constitution and 42 U.5.C. §1983.

THIRD CAUSE OF ACTION
(CRUEL & UNUSUAL PUNISHMENT)

184.  Plaintiffs incorporate by rcference paragraphs 1 through 183 above as if set
forth fully herein.

185. The above-described acts of the Defendants constitute the unnecessary and
wanton infliction of pain and suffering and emotional distress on the Plaintiffs, without
penalogical justification.

186. Defendants' failure to prevent and remedy the sexual abuse, harassment,
degrading treatment and retaliatory acts which Plaintiffs have been and are subjected
constitutes deliberate indifference to the Plaintiffs' medical, psychological and emotional
nceds and amounts to cruel and unusual punishment under the Eighth Amendment to the
United States Constitution and 42 U.S.C. §1983, and constitutes cruel and degrading
treatment or punishment in derogation of Article 16 of the Convention Against Torture and
Other Cruel, Inhumane and Degrading Treatment or Punishment.

FOURTH CAUSE OF ACTION
(EQUAL PROTECTION)

187. Plaintiffs incorporaté ‘by reference paragraphs 1 through 186 above as if set
forth fully herein.
188, Defendants’ failure to prevent and remedy the sexual abuse, harassment,

degrading treatment, retaliation and ongoing violations of Plaintiffs' privacy violates
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Plaintiffs' rights to equal protection of the law under the Fourteenth Amendment of the
United States Constitution, 42 U.8.C. §1983 and customary international law standards.

189. Defendants' cmployment and assignment of male officers and other male
employees in the women's prisons, in positions where they commonly observe women in
states of undress and performing basic bodily functions and Defendants’ failure to remedy
the resultant sexual assaults and sexual harassment of women prisoners and ratification of
the hostile conditions and treatment for women prisoners constitutes discrimination based
on sex. This inferior treatment is not substantially related to an important and legitimate
governmental intercst and violates Plaintiffs' rights to equal protection under the law and 42
U.S.C. §1983.

190. The denial of Plaintiffs, and those similarly situated, of the right to equal
opportunity for rehabilitation and the subjection of the Plaintiffs and those similarly situated
to a hostile prison cnvironment constitutes prohibited discrimination based on their sex in
violation of the Fifth and Fourteenth Amendments to the United States Constitution and
customary international law standards.

191. At all times relcvant to this action, Defendants and each of them were acting
under color of law and, in doing so, deprived Plaintiffs and all similarly-situated female
prisoners of the equal protection of the law under the Fifth and Fourteenth Amendments of
the United States Constitution, and under customary international law and articles 2, 3 and

26 of the International Covenant on Civil and Political Rights.
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FIFTH CAUSE OF ACTION
(RETALIATION AND INTIMIDATION)

192.  Plaintiffs incorporate by reference paragraphs 1 through 191 above as if set
forth tully herein.

193. Defendants' retaliation and failure to prevent or remedy retaliation against
Plaintiffs for reporting staff misconduct constitutes a violation of their ri ghts to frecdom of
specch and association guaranteed under the Firstand F ourteenth Amendments to the United
States Constitution.

STXTH CAUSE OF ACTION
(DECLARATION THAT THE ELCRA’S MARCH 16, 2000
AMENDMENT IS UNCONSTITUTIONAL)

194.  Plaintiffs incorporate by reference paragraphs 1 through 193 above as if set
forth fully herein.

195.  Prior to March 10, 2000, the facilities, camps and centers housing Plaintiffs
were recognized as a"public service" facility within the meaning of the ELCRA, MCL
37.2301(b). Neal, et al. v MDOC, et al, 232 Mich App 730 (1998). (Exhibit 2)

196. On December 20, 1999, fcl_;e Statc of Michigan amended the ELCRA's
definition of "public service" by excluding from the definition "a state or county correctional
facility with respect to actions and decisions regarding an individual serving a sentence of
imprisonment." Michigan Public Act No. 202 of 1999. (Exhibit 1, M.C.L.37.2301). The
amendment took effect on March 10, 2000, The stated purpose of the amendment was to

target Plaintiffs who were and are part of a class of prisoners in Neal, et al. v MDOC, et al.,

No. 96-6986-CZ (Exhibit 1, Enactment Language).
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197. The amendment of the ELCRA dcprives Plaintiffs, and all those similarly-
situated, of equal protection of the laws in violation of the Fourteenth Amendment, because
the amendment targeted deprivation of a single class of persons (Michigan female prisoners)
for all state statutory protection from unconstitutional discrimination. This deprivation of
protection lacks any rational relationship to any legitimate state purpose.

198.  The amendment to the ELCRA subsequent to the limitations contained in the
Prison Litigation Reform Act, 42 U.S.C. § 1997, deprives Plaintiffs of an effective remedy
ot redress for serious deprivations of their rights under customary international law and in
violation of the International Covenant on Civil and Political Rights, article 2, and the
Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or
Punishment, article 14.

199. The Amendment to the Elliot-Larsen Civil Rights Act is a violation of the
federal due process and the equal protection clauses of the Fourteenth Amendment of the
United States Constitution.

SEVENTH CAUSE OF ACTION
(BILL OF ATTAINDER)

200. Plaintiffs incorporate by reference paragraphs 1 through 199 above as if set
forth fully herein.

201. The amendment to the Elliott-Larsen Civil Rights Act, precluding Plaintiffs
from the protection of the Civil Rights Act and its protection against sexual discrimination
in Michigan, constitutes a Bill of Attainder in violation of Articlc 1, §10 of the United States

Constitution.
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202. This amendment punishes Plaintiffs based upon their gender and status as a
prisoner.

203. The amendment disqualifies Plaintiffs from the protections of their rights as
women, allows for sexual harassment and discriminatory treatment based on their gender
without recourse under statc laws.

204. The amendment does not serve any purpose of the Civil Rights Act but instead
its sole purposc is to punish Plaintiffs,

DAMAGES

205. Plaintiffs incorporate by reference paragraphs 1 through 204 above as if set
forth fully herein.

206. The acts and omissions of Defendants constituting violation of Plaintiffs’
constitutional, statutory and common law rights were and are a proximate cause of Plaintiffs'
damages.

207. As a result of Defendants' acts and omissions, Plaintiffs, individually and as
a class, have suffered emotional and physical injuries and damages, loss of freedom and
rehabilitation opportunitics.

208. The acts and omissions of Defendants constitute violations of Plamntiffs' rights
and were and are a proximate cause of Plaintiffs' damages.

209.  As a result of Defendants' acts and omissions, Plaintiffs have suffered the
following injuries and damages, among others: physical injuries; increased levels and length
of incarceration, loss of freedom and rehabilitation opportunities; loss of wages and income;

loss of educational and training opportunities; severe psychological injuries and damages;
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and exacerbation of prior medical conditions and imjuries.
RELIEF REQUESTED
WHEREFORE, Plaintiffs pray for a judgment against the Defendants and each of them
and rcquests that this Court:

a. Issue a declaratory judgment that the policies, practice, acts and
omissions complained of herein violate Plaintiffs' constitutional rights
guaranteed by the specified sections of the United Statcs Constitation,
statutory law, customary international law and trcaties;

b. Certify this casc as a class action;

c. Issue preliminary and permanent injunctions against Defendants'
practices, acts and omissions complaincd of herein;

d. Order remedial action to remedy Defendants' unlawful policics,
practices, acts and omissions and to deter future violations;

€. Issue a declaratory judgment that the amendment to the ELCRA
is unconstitutional as violative of Plaintiffs’ rights to equal
protection and constitutes a bill of attainder, and violates
Plaintiffs’ rights under customary international law and treaties;

f. Retain jurisdiction over this action until such time as the Court
is satisfied that the unlawfu] policies, practices, rules, acts and
omissions complained of herein have been satisfactorily rectified;

g. Award compensatory damages to Plaintiffs for injuries incurred;

h. Award punitive and cxemplary damagcs;

L. Award Plaintiffs attorney fees and costs;

j. Award such other and further relief as secms just and
proper.

DEMAND FOR TRIAL BY JURY
NOW COME Plaintiffs by and through their counsel and hereby demand a trial by
jury as to all those issues so triable as of right.
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Respectfully submntted, =
e

DATED: Qctober 20, 20035

DEBORAH LaBELLE (P31595)
Counsel for Plaintiffs

221 N. Main St., Stc, 300

Ann Arbor, MI 48104

(734) 996-5620

RICHARD A. SOBLE (P20766)
Counse] for Plaintiffs

221 N. Main 5t., Sie. 200

Ann Arbor, M1 48104
734.996.5600

MOQLLY RENO (P28997)
Counsel for Plaintiffs

221 N. Main St., Ste. 300
Ann Arbor, MI 48104
(734) 769-0077

PATRICIA A. STREETER (P30022)
Counsel for Plamntiffs

221 N, Main St., Ste. 300

Ann Arbor, MI 48104

(734) 222-0088

MICHAEL L. PITT (P24429)
PEGGY GOLDBERG FPITT (P41407)
CARY 8. McGEHEE (P42318)
Counsel for Plaintiffs

117 W. Fourth St., Ste. 200

Royal Oak, MI 48067-3804
248.398.9800

RALPH J. SIRLIN (P24635)
RONALD J. REOSTI (P19368)
DENNIS D. JAMES (P15427)
Counsel for Plaintiffs

23880 Woodward Ave.
Pleasant Ridge, MI 48069-1133
248.691.4200
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372301

Historical and Statutory Notes

Souree:

P.A1976, Mo, 453, & 211, EIl. March 31,
1977,

CL.1970,§ 37.2211.

Law Review and Journal Commentaries

Affirmative action in extremis. Ralph Smith,
26 Wayne L.Rev. 1337 (1980).

Reducing  seniorily as s disciplinary  wol.
Cacl E. Ver Beek, 60 Mich.B.T, 356 (I981).

Library References

Mich Civ Tur, Civil Rights § 9.

15 Am Jur 2d, Civil Rights § 190.

12 Am Jur Proof of Facis 2d 49, 'Business
Necessity' Justifying Prima Fucie Discrimi-
natory Employment Practice.

4 Am Jur Prool of Facts 2d 477, Racial Dis-
crimination  in  Fmployment-Post-hiring
Tractices,

2] Am Jur Trials 1, Employment Disctimina-
tion Action Under Federal Civil Rights Acts.
Forms
3 Am Jur Pl & Pr Forms, Rev, Civil Righrs,
Form 61.3. .
Texts and Treatises !
Gilh:.spie Mich Crim L & Proc § 1371 (2nd
Ed). ‘

Notes of Decisions

In general 1

1. In general

To the extent district court imposed liability
on unien far breach of duty o represent faicly
and adequately by reason of sex discrimination
by reason of union's adhercnce to terms of

collective bargaining agreement, neutral on its
face, ruling of liability was precluded by virtue
of this section which respects legitimacy of se-
niority. Jones v. Truck Drivers Local Tnion

- No. 299, C.A6 (Mich.)1988, B38 F.2d 856, re-

hearing denied, reconsideration denied 873
F.2d 108, cerliorari denied 110 §.C1. 404, 493
0.5, 964, 107 L.Ed.2d 370,

ArTICLE 3. PuBLIC ACCOMMUDATIONS AND SERVICES

Caption editorially supplied

37.2301, Definitions
Sec. 301, As used in this article:

(a) “Place of public accommodation’ means a business, or an educational,
relreshment, cniertainment, rccreation, health, or transportation facility, or
institution ol any kind, whether licensed or not, whose goods, services, facili-
ties, privileges, advantages, or accommodations are extended, offered, sold, or
otherwise made available to the public. Place of public accommodation atso
includes the: [ucilities of the following private clubs:

() A country club or golf club,

(ii) A boating or yachting club.

{(iii) A sports or athletic club,

(iv) A dining club, except a dining club that in good faith limits its member-
ship to the members of a particular religion for the purpose ol furthering the
teachings or principles of that religion and not for the purpose of excluding
individuals of a particular gender, race, or color,

(b) “Public scrvice” means a public facility, department, agency, board, or
commission, owned, opcraled, or managed by or on behall of the state, a
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37.230) CIVIL RIGHTS

political subdivision, or an agency thereol or a tax exempt private agency
established o provide service o the public, except that public service does noi
include a state or counly correctional facility with respect to aclions and

decisions regarding an individual serving a sentence of imprisonment.
Amended by P.A 1992, No. 70, § 1, Lnd. Eff. May 29, 199Z; P.A. 1999, No. 202, Eff,

March 10, 2000,

Histarical and Statulory Notes

Source:
PA1976, No. 453, & 301, Eif. March 31,
147 T.

C.L.1970, 8 37.2301.

The 1992 amendment, in sube, (8}, added the
last sentence and subuds. (a)(2) to (a)iv),

Faor Fxconlive Order Mo, 1994 .16, issued May
23, 1994, relating 1o the Michigan Equal Em-
ployment and Business Opportunity Council,
sue (he Histovical and Statutory Notes following
& 37.1101,

For Executive Order Mo, 1996-13, issued De-
cewber 23, 1996, and filed with Lhe Secretary of
State Decernber 23, 1996, relating o the estab-
lishment of the Stale Equal Opportunity Work-
force Planning Cowvnedl, sec the Historical and
Statutory Motes (ollowing § 37,1101,

P.AIOH, No. 202, in suldd. (b)), added
except that public service does ool include a

state or county correctional Facilily with respect
1o actions and decisions regarding an individual
serving 8 sentence of imprisonment”;  and
made nonsubstantive changes throughou the
seCtion,

P.A 1999, No. 202, enacting § 1, provides:

"Enacting section 1. This amendatory act s
curative and intended to correct any misinter-
pretation of legislutive intent in the courl of
appeals decision Neal v Depuartinett of Corree-
tions, 232 Mich App 7300 (1998),  This legisla-
tion lurther expresses the original inlent of the
lepislature that an individual serving a senience
of imprisonment. in a slate or county correclion-
al facility is pot within the purvicw of this act”

For effective date provisions of P.A.1999, No,
202, see the Historical and Statutory Notes fol-
lowing § 37,2103,

Law Review and Journal Comnientarics

No dogs allowed: Freedom of association v.
Forced inclusion  anti-discrimination  statutes
and their applicability to private organizations.

Kevin Francart, 17 I'M. Cocoley L.Rev, 273
(2000).

Library References

Civil Rights @=104,1, 119,

WESTLAW Topic No. 78.

C.J.5. Civil Rights 8 11, 18, 23 10 24, 533 to
55,

Mich Civ Jur, Civil Rights, § 14,

15 Am Jur 2d, Civil Righis 88 28-39.

Foris
SA Am Jur Pl & Prac Forms, Rev, Civil
Rights, Forms 21 ¢t seq.

WESTLAW Electronic Rescarch
See WESTLAW Flecuronic Research Guide following the Preface.

Notes of Decisions

Public accommaodation 3
Public service 4
Purpuse of law 2
Validity 1

1. Validity

Article of Michigan's Fllion-Larsen  Civil
Rights Act (MELCRA}, as amended to eliminate
exclusionary and restrictive practices of private
clubs, and section providing for private club
exemnption, did not anconstitutionally impinge

650

on fraternal organization's constitutionally pro-
tecied riphts of associalional [reedom by rege
tating its membership policies, or implicate
constitutional issues of intimate and cxpressive
association, as statate did not indicate that pri-
vate clubs, apart from their facilities which are
statutorily defined as places of public accom-
modation, are not entitled to benelit of private
club cxemption, and where stalute did not uth-
crwise reach membership issues,  Henevolent
and Protective Order of Elks of 1.5, v. Reyp-
olds, W1 Mich.1994, 863 F.3upp. 529.
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Article of Michigan's ElliotvLarsen  Civil
Rights Act (MELCRA), as amended to eliminate
exclusionary and restrictive practices ol private
clubs, was not unconstitutional, as it would not
require [raternal orpanization challenging stal-
ate o admit women as members; language of
statute requiring that “all classes of metnber-
ship™ be available without regard to, inter aliz,
gender, plainly applied unly 1o individuals wha
were already members of a given private club.
Benevolent and Frotective Order of Elks of U.3,
v. Reynolds, W.D.Mich.1994, 863 F.5upp. 529,

2. Purpose of law

Michigan's EBllivtt-Larsen  Civil Rights Act
(MELCEA) amendment was adopled to clirni-
pate exchusionary and restrictive practices of
private clubs, such as clubs which adopted rules
restricting times when spouses and children of
members could use certain chub facilities, such
as the polf course, Benevolent und Proiective
Order of Elks of U8, v. Reynolds, W.I Mich.
1994, 863 F.Supp, 529.

3, Public accommeodation

State high school athletic association Failed to
establish, as matter of law, that il was nol
public accommudation or public setvice under
Michigan civil rights law, as law of public ac-
comumodation was very broad and statutory def-
inition of “puhblic service'" inchaded tax exempt
private agencies established Lo provide services
to public, which description could have applied
to assogiation.  Comounitics for Fquity v
Michigan High  School  Athletic Ass'n,
W.D.Mich. 1998, 26 F.5upp.2d 1001

Local Lions chub was a place of public accom-
modation and a public service within meaning
of this section, where its meetings were held in
a public place and open to the public and where
it was a tax cxemnpt nonprofit corporation orga-
nized to provide volunteer public services
through its members,  Rogers v. International
Ass'n of Lions Cinbs, E.D.Mich.1986, 636
F.5upp. 1476,

4. Public zervice

State high school athletic association failed to
establish, as matter of law, that it was not
public sccommodation or public service under
Michigan civil rights law, as law of public ac-
commodation was very broad and statutory def.
imition of “public service” included tax exempl
private agencies cstablished Lo provide services
to public, which description conld have applied
to asgocialion.  Communities for Equity v
Michigan High $chool  Athletic Ass'm,
W.D.Mich. 1998, 26 F.Supp.2d 1001,

Local Lions club was a place of public accom-
modation and a public service within meaning
of this section, where ils meetings werce held in
a public place and open to the public and where

Case 5:05-cv-73943-JCO-DAS Document 2-2
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Note 4

it was A laX exempt nonprofit corporation GUEa-
nized to provide volunteer public services
through it members. Rogers v, International
Ase'n of Lions Clubs, E.D.Mich.1986, 636
T.Supp. 1476,

Antidiscrimination provisions of Civil Rights
Acl (CRA), and Persons with Disabilities Civil
Rights Act (PWDCRA), apply o prisons and
prison inmates. Poe v. Depactment of Correc-
Hons (2000) 611 N.W.2d 1, 240 Mich.App. 199,
vemanded 625 N.W.2d 750

Facilities operated by Michigan Department
of Corrections are places of “public serviee” for
purposes of provision in state Civil Rights AcL
prohibiting discrimination by places of public
accommaodation or public service on hasis of
certain criteria. Nea! v. Department of Correc-
tions (1998) 592 Nw.2d 370, 232 Mich.App.
730, special panel convened, opinion vacated.

Cotroctional Facilities were mol places of
“public service,” under the Civil Rights Act, in
their dealings with prisoners. Meal v, Depart-
ment of Corrections (1998) 583 NW.2d 249,
230 Mich.App. 202, on rehearing 592 N.w.2d
370, 232 Mick.App. 73, special panel con-
vened, opinion vacated,

Fur an agency or department to [all within
the scope of the Civil Rights Act, it must be
established to provide service to the public.
Neal v. Department of Corrections (1998} 383
N.W.2d 249, 230 Mich-App. 202, on rehearing

597 N.W.2d 370, 232 Mich.App. 730, special

panel convened, apinion vacated.

To the extenl a prisen opens ity doors 1o
yisilors, employees, officials, or nther persons
who voluntarily seek admittance or to utilize
any service available 1o frec citizens, those pers
sons may not be the subject of any form of
Jdiscrimination proscribed by the Civil Rights
Act. Neal v. Department of Correclions (1998)
581 N,W.2d 249, 230 Mich.App, 202, on rehear-
ing 592 N.W.2d 370, 232 Mich.App. 750, special
panel convened, opinion vacated.

Prisoners are not protected against discrimi-
nation by the Civil Rights Act. Neal v, Depatt-
ment of Correclions (1993} 583 N.W.2d 249,
230 Mich.App. 202, on rehearing 597 N.W.2d
370, 232 Mich.App. 730, special panel cone
vened, opinion vacated,

Tt was beyond legislative purpose ta provide
civil rights action under public accommodarion
saction of Civit Rights Act for breach of contract
in claims processing: upon issuance of policy of
insurance, services owed by insurer to insured
arc no longer “services . . . made available to
the public” but involve private rights and ohli-
gations of contracting parties. Eassab v. Michi-
gan Basic Property Ins. Ass'n {1992} 421
N.W.2d 545, 441 Mich. 433, rehearing tlenied
491 N.W.2d 829, 441 Mich. 1202
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Westlaw.
592 N.W.2d 370

232 Mich.App. 730, 592 N.W .2d 370
{Cite as: 232 Mich.App. 730, 592 N.W.2d 370)

r-
Court of Appeals ol Michigan.
Tracy NEAL, Ilelen Gibbs, Stacy Barker, Ikeinia
Russell, Berth Clark, Linda Nunn,
and Janc Doe,on behalf of themselves and all others
simmilarly sitnated,
Maintiffs-Appellees,
Y.

MICHIGAN DEPARTMENT OF CORRECTIONS,
Director of Michigan Department of
Cortections, Joan Yukins, Sally Langley, Carol
Howes, Robert Salis, Cornell
Howard, Officer Portrnan, and Officer Robey,
Defendantz-Appellants (On
Rehearing),
and
Officer Tate, Officer Ellison, and Officer (iallagher,
Defendants.

Docket No. 198616.

Subrnitted Sept. 4, 1997, at Grand Rapids,
Decided June 5, 1998, at 9:15 am.
Subimitted on Rehearing Sept. 23, 1998,
Decided on Rehearing Nov. 24, 1998, at 9:2( am.
Released for Publication Peb, 23, 1998,

Female prisoners brought class-action suit wunder
state Civil Rights Act, secking injunctive and
declaratory relief against Michigan Department of
Corrections (MDOC) and individual employees for
alleped gender-based discriminatory conduct, sexual
harassment, and retaliation. The Washtenaw Circuit
Court, Timothy P. _Connors, J., denied defendants'
motion for summary disposition, Defendants
appealed. The Court of Appeals affirmed in part,
reverscd, in part, and remanded, 230 Mich. App. 202,
583 M.W.2d 249, On rehearing, the Court of Appeals,
Mackenzie, J., held that: (1) facilities operated by
Michigan Department of Corrections are places of
"public service" within meaning of state Civil Rights
Act; (2) such facilities do not fall within exemption
for private clubs or other establishments not in fact
open to the public; (3) different treatment of
prisoners on basis of gender is permissible if its
passcs constitutional muster; and (4) Circuit Court,
rather than Cowrt of Claims, had subject-matter
jurisdiction over present action,

Affirmed.

O'Conpetl, P.1., filed a dissenting opinion.
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West Headnotes

11] Civil Rights €=>1004
78k1004 Most Cited Cases
(Formerly 78k102.1, 78k101)

Purpose of state Civil Rights Act is to prevent
diserimination directed against a person because of
that person's mcmbership in a certain class and to
climinate the effects of offensive or demeaning
stereotypes, prejudices, and biases, M.CL.A. §
372101 et seq.

12] Civil Rights €521004
78k 1004 Most Cited Cases

(Formetly 78k102.1)
State Civil Rights Act is remedial and must be
liberally construed to effectuate ity ends. M.CL.A 8§
37.2101 et seq.

[3] Civil Rights €~1090
78k 1090 Most Cited Cases

(Formerly 78k135)
Facilitics operated by Michigan Department of
Corrcetions are places of  "public service" for
purposes of provision in state Civil Rights Act
prohibiting discrimination by places of public
accommodation or public service on basis of certain
criteria. M.C.L.A. & 37.2302(a).

[4] Civil Rights €=21050

78k1050 Most Cited Cases
(Formetly 78k124)

[4] Civil Rights €21090
78k 1090 Most Cited Cases

(Formerly 78k135)
Michigan Department of Corrections docs not fall
within exemption in state Civil Rights Act {or private
clubs or other establishinents not in fact open to the
public, even though some of its physical struclures
are not fully open to the public. M.CI.A.§ &
37.2101 et seq., 37.2303.

|51 Civil Rights €=1044
78k1044 Most Cited Cages

(Formerly 78k119.1)
Provision of Civil Rights Act guaranteeing full and
cqual enjoyment of public services is essentially a
codification of State Constitution's Equal Protcction

© 2005 Thomson/West, No Claim to Orig. U.5, Govt. Works.



592 N.W.2d 370
232 Mich. App. 730, 392 NN'W.2d 370
(Cite as: 232 Mich.App. 730, 592 N.W.2d 370)

and Antidiscrimination Clauses, breadened to include
catcgories not covered under thosze clauses, such as
age, sex, and marital status, M.C 1. A Const. Art. 1,
§ 2; MCLA. § 37.2302(a).

[6] Constitutional Law €=210(1)

92k210(1Y Most Cited Cages

Constitutional equal protection guarantee applies to
prisoners. MC.L.A Const. Art. 1.8 2; MCL.A &

37.2302(a).

17} Constitutional Law €5970,1(2)

92170.1(2) Most Cited Cases

A court must not judicially legislate by adding into a
gtatute provisions that the Legislature did not include.

[8] Constitutional Law €=2208(1)

92k208(1) Most Cited Cascs

"Discrimination,” in constitutional terms, refers to
baseless and irrational line drawing; when there is a
sufficiently important governmental interest and the
classification is adequately retated to that interest, it
does not amount to discrimination to draw legislative
lines on the basis of those classifications. M.C.1.A.
Const. Art. 1. § 2.

19] Prisons €=217(1)

310Kk17(1) Most Cited Cases

Michigan Department of Cormections may treat
prisoners differently on the basis of gender, provided
that the gender-based treatment scrves important
penological interests and is substantially related to
achievement of those interests. M.C.L.A. Const. Al
1.8 2; MCL.A, § 37.2302(a).

(10} Courts €57472.1

106k472.1 Most Cited Cases

Circuit Court, rather than Court of Claims, had
subject-matter  jurizdiction over female prisoners'
class-action suit against Michigan Department of
Corrections and individual employees for declaratory
and injunctive relief in connection with alleged
violations of state Civil Riphts Act. M.CI.A § §
372101 et seq., 37.2801(1), 600.6419(1)a).

[11] Courts ©+2472.1

106k472.1 Most Cited Cases

Complaint against the stale geeking only equitable or
declaratory relief must be filed in the Circuit Court.

112] States ©=184.2(2)

360k i84.2(2) Most Cited Cases

Guards and wardens employed by Michigan
Department of Corrections were not "state officers"

Case 5:05-cv-73943-JCO-DAS Document 2-2

Filed 10/20/2005 Page 4 of 11

Page 2

who could be sued in the Court of Claims, M.C.I.A,
§ 600.6419{1)(a).

*%372 %732 Law Offices of Deborah LaRclle (by
Deborah LaBelle, Richard A. Soble and Molly Reno
), Ann Atbor, Goodman, Eden, Millender &
Bedrosian (by Mary P. Minnet YDetroit, and Gail A,
Grieger, Livonia, for the plaintiffs.

Frank J. Kclley, Attorney General, Thomas L.
Casey, Solicitor General, and Lisa C. Ward, Assistant
Attorney General, for the defendant.

Before O'CONNELL, P.J., and MacKENZIE and
GAGE, 1),

ON REHEARING
MacK ENZIE, I,

This is a class-action suit brought, in relevant part,
under the Civil Rights Act, M.CL. § 37.210] et
seq.. MBSA 1.548(101) et seq., by female prisoners
housed in facilities opecrated by the Michigan
Department of Comections (MDOC).  Defendants
are the department, its director, and several wardens,
deputy wardens, and comections officers employed
by the MDOC. Defendants appeal by leave granted
from a circuit court order denying their motion for
summaty *733  disposition pursuant to MCR
2.116(C)(4), (7), and (8). We alfirm.

The case arises out of allegations that male
carrections personnel have systematically engaged in
a pattern of sexual harassment of female inrmates
incarcerated by the MDOC. Specifically, plaintiffs'
complaint alleged that the MDOC assigns male
officers to the housing units at all women's facilities
without providing any training refated to cross-
gender supervision; that women are forced to dress,
undress, and perform basic hygicnc and body
functions in the open with male officets observing;
that defendants allow male officers to observe during
gynecological and other intimate medical care; that
defendants require male officers 10 perform body
searches of women prisoners that include pat-downs
of their breasts and genital areas; that women
prisoncrs are routinely subjected to offensive sex-
based sexual harassment, offensive touching, and
requests for sexual acts by male officers; and that
there ig a pattern of male officers requesting sexual
acts from women prisoness as a condition of retaining
good-time credits, work details, and educational and
rehabilitative program opportunities. The complaint
alsp alleged that the inmates were subject to
retaliaion  for repotting  this  gender-based
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misconduct,  Plaintiffs claimed that (hese actions,
and defendants' failure to protect female inmates
from this misconduct through adequate training,
supervision, investigation, or discipline of MDOC
employees, constitute gender-based discriminatory
conduct, sexual harassment, and retaliation in
violation of the Civil Rights Act. They sought
injunctive and declaratory rclief, their initial claim
for monetary damages having been ordered
dismissed.

*7341

[11[2] The purpuse of the Civil Rights Act is to
prevent discrimination dirccted against a person
because of that person’s membership in a certain clasg
and to eliminate the effects of offensive or
demeaning  stereotypes, prejudices, and biases.
Noecker v. Dep't of Corrections, 203 Mich.App. 43,
46, 512 N.W.2d 44 (1993). The act is rernedial and
must be liberally construed to effectuate its ends.
**373Reed v. Michigan Metra (Firl  Scout Council,
201 Mich.App. 10, 15, 506 N.W.2d 231 (1993),

Article 3 of the Civil Rights Act prohibits
discritnination in public accommodations and public
services. Subsection 302(a) states:
Except whete permitted by law, a person shall not:
(a) Deny an individual the full and equal
enjoyment of the goods, services, facilities,
privilcges, advantages, or accommodations of a
place of public accommdation or public service
because of religion, tace, color, national origin,
age, sex, or marital status, [MCL 37.2502(a);
MSA 3.548(302)(a) ].
Section 103 of the act, M.CL. § 37.2103; MSA
3.548(103), declares that sexua] harassment is a form
of sex discrimination.

Section 301  defines  "place of  public

accommodation" and "public service” as those tenms

are used in subsection 302(a). It states:
{a) "Place of public accommodation” means a
business, or an  educational, refreshment,
entertainment, recreation, health, or transportation
facility, or institution of any kind, whether licensed
or not, whose goods, services, facilities, privileges,
advantages, or accommodations are extended,
offered, sold, or otherwizse made available to the
public....
(b) "Public service" means a public facility,
departtnent, agency, board, or commission, owned,
opetated, or tanaged *735 by or on behalf of the
state, a political division, or an agency thercof, or a
tax exempl private agency established to provide
service to the public. [MCL_37.2301; MSA

Case 5:05-cv-73943-JCO-DAS Document 2-2

Filed 10/20/2005 Page 5 of 11

Page 3

3.348(301) 1.

Finally, § 303 of the act creates an exemption under

article 3 for private clubs:
This article shall not apply to a private club, or
other establishment not in fact open to the public,
except to the extent that the goods, services,
facilitics, privileges, advantages, or
accommodations  of the private club  or
establishment are made available to the customers
or patrons of another establishment that is a place
of public accommodation or is licensed by the
state.... [MCL 37.2303; MSA 3.543(303) 1.

In denying defendants' motion for summary
disposition with respect to plaintiffs' Civil Rights Act
claim, the trial court ruled that the MDOC js a
"public service” agency prohibited from engaging in
gender-based discrirmination or harassment under
subsection 302(a) of the act. The court further noted
that the act does not specifically exclude prisoncrs
from its coverage and declined to read such an
exclusion into the act,

11
[3] The namow issuc before us is whether the
MDOC correctional facilities are places of "public
service" in which discrimination against inmates,
based on sex, is prohibited.  The United States
Supreme Court's recent decision in Pemmsylvania
Bep't_of Corrections v. Yeskey, 524 U8 206, 118
S.Ct 1952, 141 LEd2d 215 (1998), leads us to
conclude that the MDOC facilities are places of
"public service" within the meaning of subsection

301(h).

*736 The question in Yeskey was whether a state
prisoner could maintain a claim against a state
department of cotrections under another civil rights
statute, the Americans with Disabilities Act of
1990{ADAY}, title IT of which prohibits discrimination
by a "public entity" against individuals with a
disability. 42 USC 12132 The statutory definition
of "public entity" at issue in Yeskey is similar to the
definition of "public service” set forth in subsection
301(b); "any dcpartment, agency, special purpose
district, or other instrumentality of a State or States or
local government.” 42 USC 12§31(1)}B). Writing
for a unanimous Suptemes Court, Justice Scalia held
that "the statute's language unmistakably includes
State prisons and prisoners within its coverage.”" 118
5.Ct at 1954 Emphasizing the broad statutory
language, the Court stated that "the ADA plainly
covers stale institutions without any exception that
could cast the coverage of prisons into doubt.” [d
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The Court therefore concluded that "[s]tate prisons
fall squarely within the staintory definition of 'public
entity'...." Id.

The Supreme Court's reasoning in Yevkey applies
equally to this casc.  Under subsection **374 301(b),
a "public service" includes "a public facility,
department, agency, board, or commission, owned,
operated, or managed by or on behalf of the state...."
The MDOC js a state agency, and this state's
correctional facilities are operated by it Any
"exception that could cast the coverage of prisons
into doubt," 118 8.Ct. at 1954, is conspicuously
absent from the unambiguous statatory language of
the Civil Rights Act. Thus, under (he plain language
of subsection 301(b), the MDOC clearly falls within
the broad statutory definition of a "public service."
Defendants essentially concede as much.

[4] *737 Defendants argue that even if the MDOC is
a "public service," its prisons arc nevertheless not
requited to comply with subscction 302(a) of the
Civil Rights Act becausc they [all within the § 303
exemption for ‘“prvate club [5], or other
establishment[s] not in fact open to the public.,” We
reject this argument.  The fact that the MDOC
operates buildings that are not fully open to the
public does not mean that the MDOC itself is 2
"private club or other establishment” riot open to the
public. There is a distinction between a statc agency
and the buildings that house that state agency., There
are  presumably many departments of state
government (this Court incluoded) that operate
facilities that members of the public may not enter at
their will. This, however, does not mean that those
departments themselves are private establishments
not open to the public; it merely means that the
physical structures used by those departments are not
fully accessible to the public.

Morgover, "[r]esident inmates are obviously
members of the public in a general sense." Martin v.
Dep't of Corrections, 424 Mich, 553, 565, 384
N.W.2d 392 (1986) (Cavanagh, J., dissenting). Our
Supreme Court has held that prisoners are members
of the public for putposes of the governmental tort
liability act, M.C.L. § 691.1401 ef seq.; MSA
3.996{101) ef seq. Green v. Dep't of Corrections,
386 Mich. 459, 464, 192 N.W.2d 491 (1971). The
Supreme Court has also held that prisoners arc
members  of the public for purposes of the
Administrative Procedures Act, MLC.L. § 24.20] ¢
seq.;  MEA 3.560(101) et seq. Martin supra p.
555, 384 N.W.2d 392, Civil rights acts are to be
fiberally construcd 1o provide the broadest possible
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remedy. Reed, supra. Only by reading "private club,
or other establislhnent not in *738 fact open to the
public’ in its most restrictive, litcral sense, may a
correctional facility be deemed to be "not open to the
public."  We therefore conclude that the § 303
exemption does nat relieve defendants of the
obligation to act in conformity with subsection 302(z)
of the Civil Rights Act.

Tt
Defendantz contend that even 1if the § 303
cxermption does not apply to state-ran correctional
facilities, subsection 302(a) of the Civil Rights Act
was not intended to protect prsoners.  Again, we
disagree.

[5] We begin by reviewing the legislative putpose of

the Civil Rights Act in general and subsection 302(a)
n particular. Const 1963, art 1. § 2 states:

No person shall be denied the equal protection of

the laws; nor shall any person be denied the

cnjoyment of his civil or political rights or be
discriminated against in the exercise thercof
because of religion, race, color or national origin.

The legislature shall implement this section by

appropriate legislation.

The Civil Rights Act was enacted as 1976 PA 453,
Its purpose was lwo-fold.  First, it was intended to
centralize and make uniform the patchwork of then-
existing civil rights statutes applying to the private
sector, such as the Fair Housing Act, the Fair
Bmployment Practices Act, and the Public
Accommodations Act, See Dep't of Civil Rights ex
rel. Forton v, Waterford Twp. Dep't of Parks &
Recreation, 425 Mich. 173, 187-188, 387 N.W.2d
821 (1986). Sccond, it was intended to broaden the
scope of the them-existing civil rights statutcs to
include governmental action:

*739 [Thhe Legislature's addition of "public
service" to [subscction] 302(a), thereby including
state action violations that amount to copstitutional
deprivation with private sector, non-state action
legislative violations, can be explained by the fact
that article 1. § 2 of the Michigan Constitution
*#+375 provides; "the legislature shall implement
this section by appropriate legislation.” Tt is the
only provision of the Declaration of Rights o
provide so. [/d, p. 188, 387 N.W.72d #21
{emphasis in the original).]

Thus, insofar as subscction 302(a) of the Civil
Rights Act governs "public service," it is essentially a
codification of the constitution's Equal Protection and
Antidiscrimination Clauscs, broadened to include
categoties not covered under the constitution, such as
age, sex, and marital status.  See Dep' of Civil
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Rights, pp. 1E3-189.

[61 The constitutional equal protcction guaraniee
applies to prisoners. As explained in Jeckson v
Bishop, 404 1°.2d 571, 576 (C.AB, 1968):
Lawful incarceration may properly operate to
deprive the convict of certain rights which would
otherwise be his to enjoy. A classic example is
[the] denial to the felon of the right to vote....

LI I R

On the other hand, a prisoner of the state does not
lose all his civil rights during and because of his
incarceration.  In particular, he continues to be
protected by the due process and equal protection
clauses which follaw him through the prison doors.
[Citations omitted. ]

Because, as our Supreme Court has stated, the
protections of subsection 302(a) of the Civil Rights
Act were intended to he coextensive with the Equal
Protection and Antidiscrimination Clauses of the
Michigan Constitation, and because prisoners do not
lose *740 their right to equal protection by virtue of
their status as inmates, we can only conclude that the
Legislature  alse  imtended  all  persons—-including
inmates—to be protected under subscotion 302(a).

[71 Further, as noted by the trial court, nowhere does
the language of the Civil Rights Act purport to
preclude itz application because of a person's status

as a prisoner or immate. Compare Walters v. Dep't of

Treavury, 148 Mich. App. 809, 810 385 N.W.2d 685
(1986), Mursh v. Dep't of Civil Service, 142
Mich.App. 537, 569, 370 N.W.2d 613 (1985}, When
the Legizlaiure has seen fit to exclude prisoners from
the provisions of a statute, it has specifically done so.
Hee, ez, MCL.§ 15.231(2); MSA 4.1801(1)2),
excluding "those persons incarcerated in state or local
correctional  facilities" from provisions of the
Freedom of Information Act. A court nmst not
jadicially legislate by adding into a statute provisions
that the Legislature did not include. Empire fron
Mining Partnership v. Orhanen, 455 Mich, 410, 42,
565 N.W.2d 844 (1997). Accordingly, we decline to
read into the Civil Rights Act an exclusion barming
prizoners from bringing an action under subsection
302(a).

v
[81[9] Defendants suggest that any holding that the
Civil Rights Act applies to prisoners will
unacceptably impair the MDOC's comrections
responsibilities. Their fear is unwarranted. At least
to the extent that a state agency's conduct is at issue,
the protections of subsection 302(a) of the Civil
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Rights Act were intended to be coextensive with
those of the Antidiscrimination and Equal Protection
Clauses of the constitution. ¥741 Dep? of Civil
Rights, supra, p. 188, 387 N.W.2d 821, As our
Supreme Court stated in Dep't of Civil Rights, supra,
p- 189, 387 N.W.2d $21:
Discrimination, in consiitutional terms, refers to
baseless and irrational line drawing.... When there
is a sufficiently important governmental interest
and the classifieation is adequately related to that
interest, it does not amount to discrimination to
draw legislative lines on the basis of those
classifications,
Tt would be anomalous at best and contradictory at
worst to atternpt to rid the state of discriminatory
practices by the use of an arbitrary standard that
would prohibit, in effect, any line drawn between
the genders, regardless of its relevance fo the
purpose of the regulation, unless the Legislature, in
its wisdom and ils own good time, countervails it.
Thus, even though we hold that subsection 302(a)
prohibits the MDOC from engaging in discriminatoty
practices in the operation of its comvectional facilities,
the MDOC may still treat prisopers differently on the
basis of mender, provided that the gender-based
**376 treatment can pass constitutional muster.  As
the Court acknowledged in Dep't of Civil Rights,
merely because the state engages in a practice that
treats men and women differently, it does not
necessarily mean that it engages in unlawlul gender
discrimination, Eather, the test iz whether the
gendet-based  treatment serves a  sulliciently
impottant governmental interest and is substantially
related to the achievement of that interest. Dep of
Civil Rights supra p. 189, 387 NW.2d 821 The
MDOC may therefore treat prisoners differcntly on
the basis of gender without violating subsection
302(a), as long as the gender-based treatment serves
important penological interests and is substantially
1clated to the achievement of those interests.

*742 This approach to state sex discrimination
claims by inmates mirrors not only the analysis
coployed in equal protection cases, but also the
analyses typically emploved by federal courts in 42
USC 1983 actions. See anno: Sex discrimination in
freatment of jail or prison immares, 12 A LR 4th
1219, Because the MDOC admits that prisoncrs
may bring equal protection claims under § 1983, our
holding that prisoners are not excluded from the
protections of subsection 302(a) of the Civil Rights
Act should impose upon defendants no siricter
standards than those to which they mwust presently
adhere in order 1o survive either a2 constitutional or §
1943 challenge,
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v
[L0J[11] Finally, defendants argue that the Court of
Claims, not the circuit court, had subject-matter
jurisdiction over plaintiffs’ case. While it is
generally true that the Court of Claims has exclusive
jurisdiction over “all claims and demands, liquidated
and unliquidated, ex contractu and ex delicto, against
the state" or any of its agencies, MCL. §
600.6419(1 )(=a); MSA  27A.6419(1)a), that
exclusivity does oot extend to Civil Rights Act
claims. MCL 37.2801(1);, ™SA 3.548(801)(1);
Rangel v, Univ_of Michigan 157 Mich.App. 3563,
564-565. 403 N.W.2d 836 (1987). Moreover, a
complaint against the state secking only equitable or
declaratory relief mwst be filed in the circuit court.

Watson v. Bureau of State Lottery, 224 Mich. App.
639, 643, 569 N.W.2d 878 (1997}, Silverman v Univ.

of Michigan Bd. of Regents, 445 Mich. 209, 217 516
N.W.2d 54 (1994), Because plaintiffs no longer are
secking money damapes, the circuit court, rather than
the Court of Claims, had jurisdiction to consider the
Civil Righis Act claims, as well as *743 the
remaining equitable and declaratory claims against
the MDQOC and defendant McGimmis in his official
capacity as the director of the MDOC.

[12] The cirenit cowrt also had jurisdiction over
plaintiffs’ Civil Rights Act claims against the
remaining  individual — defendants. MCL
600.6419(1)(a); MEA 27A.6419(1)(a). Moreover,
the defendant guards and wardens are not state
officers who may be sued in the Court of Claims.
Lowery v. Dep't of Corrections, 146 Mich.App. 343,
349, 380 N.W.2d 99 (1985, Burnett v. Moore, 1])
Mich App. 646, 648-640 314 N.W.2d 458 {1981);
Bandfield v. Wood, 104 _Mich.App. 279, 282, 304
N.W.2d 551 (1981}. Accordingly, we find no error in
the circuit court’s ruling that it had jurisdiction to
hearing plaintiffs' claims.

Affirmed.
GAGE, 1., concurred.

O'CONNELL, P.}. (dissenting.)

My views with respect to the legal issues here
presented have already been published at length in

what was then a majority opinion, Neal v. Dep’t of

Corrections, 230 Mich.App, 202, 583 N.W.2d 249
(1998), and I readopt that opinion without repeating
it.  All that needs now to be added is comment
concerning the application to this case of the decision
in Pennsylvanio Dep't of Corrections v, Yeskey, 524
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U.5.206 118 8.Ct. 1952 141 L.Ed.2d 215 (1998).

In ¥eskey, the United States Supreme Court was
faced with  determining, under the [federal
jurisprudential standards for statwtory construction of
legislation affecting states' riphts, whether title I of
the Americans with Disabilities Act of 1990(ADA),
42 USC 12131 ef seq.. applies to state corrcotional
facilities.  The language *744 used by Congress
embraced within the ambit of the ADA “the services,
programs, or activities of a public entity," 42 USLU
12132, with "public cntity" being defined as
including "any departmment, agency, **377 special
purpose district, or other instrumentality of a State or
States or local government,” 42 USC 12131(1XB).

The facts in Yeskey involved a Pennsylvania
program, the motivational boot camp, that offered the
plaintiff inmate the opportunity, if seccessfully
undertaken, of reducing his minimum incarceration
before parcle from eightccn months to six months.
118 S.Ct. at 1953 Because Yeskey was
hypertensive, the Pennsylvania Department of
Corrections concluded that his participation in the
boot camp program was medically contraindicated,
and it refused to admit him to the program. Yeskey
then claimed that this was digcrimination proscribed
by the ADA. The Supreme Court held that the
statutory definition of a "qualified individual with a
disability," 42 USC 12131(2), does not exclude
priseners, rejecting the contention that the terms
"eligibility and “participation” necessarily imply a
prerequisite voluntariness that is inherently lacking in
the ease of persons confined against their will.

In contrast to the ADA, the Civil Rights Act (CRA),
M.CL. § 37.2101 ef seq.; MSA 3.548(101) ¢ seq.,
defines "public service" so as to include only entities
that “provide service to the public." MCL
37.2301(bY, MSA 3.54B(301)(b)._[FNI1} Statc
prisonets, by definition, are not part of the general
public to whom any otherwise public service
proffered by the Michigan Department of Corrections
can be provided. This limitation of the definition of
"public service" is conspicuously absent from the
definition of " public entity” found in the ADA,
which has no corresponding language of limitation.
[FN2] The MDOC is subject to the CRA, as we held
in the original majority opinion, to the extent that it
opens the doors of any place of confinement under its
jurisdiction to visitors, employees, officials, or other
persons  voluntarily  seeking  admittance. 230
Mich App. at 209 583 N.W.2d 249, Indeed, with
respect to  employees of the Department of
Corrections, the CRA applies by virtue of article 2,
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which extends the CRA's prohibition of the
statutority enumerated forms of discrimination to the
etnployment  relationship, MeCaflum v Dept _of
Corrections, 197 Mich.App. 589, 496 N W.2d 36]
(1992), rather than article 3, which covers places of
public accommodation and public services.  The
majority's currcnt expansion of the CRA's rcach
conflates all these crucial *746 distinctions. [FN3] 1
am unable to subscribe to the notion that the decision
in Yeskey, which involved a different statute,
significantly different statutory langnage, different
facts, **378 and different jurisprudential principles
of statutory construction, somchow controls the
present case or even usefully informs our analysis
and decision.

FNI, Onc of the goals of the CRA is to
prevent diserimination n putlic
accotnmodations and public services. MCL
37.2102(1), MSA 3.548(102)1). In my
opinion, references o .. "pblic
accommodation” and "public service" within
the CRA are not intended to inclnde
establishments that are not open to the
general public or that do mot provide a
service to the public at large. 1 mote thar
even for pwposes of the Civil Rights Act of
1964, "public accommodations" were
otiginally understood to include only such
public gathering placcs as restaurants and
theaters.  See Olson, The Excuse Factory:
How Employment Law i Paralyzing the
American Workplace (New York: The Free
Press, 1997), p 50. It should be clear that
our Legislature similarly enavisioned only
enfities serving the peneral public when
bringing the CRA to bear on public
accommodations and public scrvices.

M2, Section 303 of the CRA provides that
“[t]his article shall not apply fo ..
establishment[s] not in fact open to the
public...." Not only are prisons not open to
the general publie, but their very mission--
forcibly keeping felons away from the
public--renders them the very antithesis of
those public accommodations that offer
services to the public. 230 Mich.App. at
214, 583 N.Ww.2d 249, Even if T were to
azrce with the majority's liberal definition of
the term ‘“public service," 1 would
nonetheless conclude that § 303 created an
exemption for prisons.

FN3. DPlaintifts  advocate a  liberal
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interpretation of the terms "place of public
accommodation” and "public service." For
the reasons stated in my prior opinion, I
believe that a liberal reading of these terms,
or any specific term, is inappropriate and
dangerous.  Defining specific terms in a
liberal faghion leads to a slippery slope of
absurd results, This Court should not be in
the business of adding a liberal meaning to a
specific and well-recognized term. An
example regarding the term "place of public
accommeodation” may clarify my concern:

In their brief, plaintiffs allege that prisons
are also places of public accommodation as
defined by CRA, "because prisons house
members of the general public at taxpayers
expense. A liberal interpretation of the
term "place of public accommodation”
would on the surface scem to support their
position. However, onee this Court adopts
plaintiffs' definition, it will not be long
before another plaintiff argues that some
private residences arc also “places of public
accommodation,” T anticipate the argument
would be that because we allow members of
the public (our friends, neighbors, and
relatives) to spend nights at our homes, and
in some cases the government either pays or
subsidizes the rent, our private homes are
now transformed into places of public
accommodation, because  they  house
“members of the public at taxpayers'
expense.” This slippery slope logic 15
untenable and, as [ have previously stated,
inappropriate  and  dangerous. 230
Mich.App. at 213, 583 N.W.2d 249,
Appropriately the majority has not adopted
plaintiffs' definition of "place of pubtic
accommodation,”  However, the majority
has adopted plaintiffs' definition of "public
service," even though prisons in no way
perform a service to the general public.
Prisons arc not situated similarly to some of
our other establishments that do perform a
"public service," such as a court, a huspital,
or an office of the Secretary of State, all of
which were established to provide, and do
provide, services to the peneral public, fd
at 214, 583 N.W.2d 245,

Tt bears reiteration that, if article 3 of the CRA
applies generally to prisons and prisoners, the MDOC
may find that it cannot legally maintain separate
facilities *747 for men and women [FN4] and that it
may no longer segregate young from old, even
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though the inevitable result of this judicial stampede
toward political comreetness will be a penological
conflict, The femalc prisoners will, in general, be
terrorized by the male prisoners, who are normally
physically larger, stronger, and more aggressive, and
likewise the juvenile and geriatric prisoners will be
subjected to the predations of the more vigorous aduft
population. Perhaps these prospects ought to caution
plainti{fs to bear in mind the adage to be careful what
they wish for, because it may come to pass.

EN4. The majority states that "the MDOC
may still treat prisoners differently on the
basis of gender, provided that the gender
based treatment can pass  constitutional
tmuster.”  Ante at p. 375-76. T suspect that
drawing of the line that delineates what
"pass[es] constitutional muster” will be no
simple task for trial courts; however I
suspect that an explosion of prisoner
litigation will give the trial courts an ample
array of cases to assist them in drawing this
line. But I further suspect that the "kne"
will be anything but clear cut, tending fo
meove in the varied directions of the
sensitivities of judges and the objectives of
such high-stakes ligation. For these
reasons, I choose to draw the line on the
basis of the commeonly understood meaning
of "public service," which 1 would define to
include only entities that are open to the
general public or that provide a service to
the public at large.  This commonsense
definition does not embrace the relationship
between state prisons and their iInmates.

Nothing in the prior majority opinion suggests that
any correctional program that may further a prisoncr's
rehabilitation, or enhance the prospect of pardon,
commutation, or parole, may be made available on a
basis that discriminates: becange of gender, race,
religion, national origin, or on any other invidious
basis. Although that issue is not properly before us,
and whatever we say with respect to that issue is
obiter dictum, any such programmatic discrimination
would appear to fall well within prohibitory
penumbra of the federal Civil Rights Act of 1964
conceming *748 race, religion, gender, or national
origin, 42 USC 2000a(d), 2000d-4a(1)(A), Unired
Stares v. Wyandotte Co., 343 F Supp. 1189 (D .Kan.
19723, rev'd on other grounds 480 F.2d 969 (C.A.10,
1973), and of the ADA relative to disabilities, Yeskey,
supra (azsuming that either federal enactiment may
constitutionally be applicd to the states at all, an issue
reserved for later decision in Yewkey, 118 5.Ct. at
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1956). Howevet, MDOC programs do not admit of
participation by nonprisoners, that is, by any
members of the public (in the sense of muking the
program available zw the public, although members of
the public may well participate iz a comrectional
program as leaders, mstructors, facilitators, and so
forth.). To the extent that outside agencies offer
public programs that the MDOC permits prisoners to
have access to, those outside agencies, of course,
remain precluded by the CRA from diseriminating
against prisoners by virtue of gender, race, and so
forth (but are not limited in discriminating against
prisoners as a class per s¢, as the status of being a
prisonet is not covered by the CRA, or by the Civil

Rights Act of 1904, Rosgdo Muaysonret v, Sofis, 409
B.Supp. 576 [D PR, 1975]).

The present plaintiffs do not allege pgender
discrimination in ptison employment, educational
opportunitics, or housing, so we need not determine
whether other articles of the CRA protect prisoncrs
from discrimination in such contexts. All we face
today is a claim of gender discrimination concetning
public services **379 under Article 3._[FNJ5]|
Inagmuch as prisons are not, *749 with respect to
prisoners, "public services” as defined by the CRA, 1
would adherc to our initial decision holding that
plaintiffs' claim wnder the CRA should be dismissed
pursuant to MCR 2.116(CY8) for failure to state a
claim on which relief may be granted.

FN3, The major flaw in the majority opimon
is the treatment of a statutory right as
coextensive with a constimutional right. A
state statute is by design an entity distinct
from a constitutional provision. The
majority fails to provide support for its
inaccurate conclusion. 1n fact, there exists a
significant difference between a cause of
action alleging a viclation of the Equal
Protection Clanse and a cause of action
alleging sex discrimination under the CRA,
A party proceeding under constitutional
equal protection doctrine  must  prove
intentional or porposeful  discrimination.
Harville v. State Flumbing & Heating Ine.
218 Mich.Anp. 302, 306, 553 N.W.2d 377
(1996).  In contrast, a party proceeding
under the CRA need show only disparate
treatment, the prima facie case requiring
legally admissible and sufficient evidence
that "she wag a member of a class deserving
of protection under the statute, and that, for
the samc conduct, she was (reated
differently [from] a man." Schellenberz v.
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Rochester. Michizan, Lodge No. 2225 of
Order of Eiks, 228 Mich.App. 20, 33, 577
N.W.2d 163 (1998).

The majority's failure to recognize the
distinctions between these Lwo bases for
litigation is the vehicle through which the
raajority reaches a result not intended by the
drafters of the CRA. The majority posits that
"because prisoners do not lose their right to
equal pratection by virtue of their status as
inmates, w¢ can only conclude that the
Legislature also intended all persons—-
including inmates--to be protected under
subsection 302(a)." Anre al p. 375, I agree
that inmatcs do not lose «ll of their
constitutional rights by virlue of their status
as inmates.  However, this conclusion by no
logical path leads to the corollary that a state
statute is intended to apply to prisoners.
This holds especially in light of § 303's
exclusion of "establishments not in fact open
to the public," plos the majority’s
observation that the CRA's protection
apainst sex discrimination exceeds the
expressed scope of our state constitation.

T therefore respectfully dissent,
232 Mich.App. 730, 592 N.W.2d 370

END OF DOCUMENT
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