
IN THE UNITED STATES DISTRicr CDURI' 
FOR THE EASTERN DISTRicr OF VIRGINIA 

Richmond Division 

WILLIAM DAVIS, on behalf of himself and all 
other rrentally retarded persons who are residents 

jof communities s erved by Southside Virginia 
Training Center, 

II Plaintiff 

v. 

RIOIARD BUCKlEY, in his capacicy as Director of 
the Southside Virginia Training Center 

LEO KIRVEN, JR., in his capacity as Ccmnissioner 
of the State Department of Mental Health and 
Mental Retardation 

MERRITI' W. EDSTERj JR. 1 in his capacity as Chainnan of 
the State Hental Health and ~1ental Retardation 
Board 

JEAN L. HARRIS, in her capaci cy as Secretary of 
Human Resources for the State of Virginia 

WILLIAM LUKHARD, in his capacity as Conmissioner 
of Public Welfare for the State of Virginia 

E. B. PENDLE'IDN, in his capacity as Olairrnan of 
the State Welfare Board for the State of Virginia 

ALTAM)NT DICKERSON, in his capaci cy as the Director 
of the Department of Rehabilitative Services for 
~~e State of Virginia 

THOMAS HOGAN, in his capacity as Director of Public 
Welfare for the Cicy of Richmond, individually and 
on behalf of all directors of public welfare for the 
corrrtn.mities :served by Southside Virginia Training 
Center 

WILLIAM F. HELLMUI', in his capacity as Chairman of 
the ~'lelfare Board for: :the City of Richmond, i ndividuall y 
and on behalf of all rnarbers of local welfare boards in 
the cc:mnuni ties served by Southside Virginia Training 
Center 

MARGAREI' FOLEY, in her capacity as Director of the 
Richrrond City Departm:mt of Mental Health and Mental 
Retardation and as Executive D::Lrector of the Richm:md 
Cornnunity Services Board, individually and on behalf of 
all directors of the local rrental health and mental 
retardation departments in the camnuni ties served by 
Southside Virginia Training Center 

KAREN KINCANNON, in her capacity as Olainnan of the 
Richmond Communicy Services Board, individually and 
on behalf of all :merrbers of such boards in the comnuni ties 
served by Southside Virginia Training Center 

CITY OF RirnM:>ND, individually and on behalf of all 
·I corrmuni ties served by Southside Virginia Training Center 
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II 
PATRICIA HARRIS, in her capacity as Secretary of the ) 
United States Department of Health and Human ) 
R~o~c~ ) 

) 
Defendants. ) 

PRELIMINARY STA'I'El-1ENT 

1. This is a class action Challenging defendants 1 bream of their 

a:mstitutional and statutm:y cbligations to provide plaintiff and the class of 

mentally retarded persons which he represents with appropriate residential, 

treatment and habilitation services. Plaintiffs are capable of living in 

and entitled to live in an appropriate ccmnunity placerrent, but are either 

detained at Southside Virginia Training Center or r~ide at inappropriate 

placements in the oonmunities. They are not provided with appropriate care, 

social services, treatment or habilitation. The class oonsists of all mentally . 

retarded individuals who are considered r~idents of the carmunities served by 

Southside Virginia Training Center, whether institutionalized thereat or 

r~iding in the carmunity. 

2. Plaintiffs seek declaratory and injunctive relief requiring defendants 

to a) provide them with appropriate placement in their ccmnunity, b) provide 

them with appropriate social, education and habilitative programs in their 

communities and c) provide those confined with appropriate programming and 

habilitation while at Southside Virginia Training Center, to the extent such 

is possible. Plaintiff Davis also seeks darnag~ against certain defendants 

for their discrimination against him on the basis of his physical handicap. 

JURISDICTION 

3. This action arises under the First, Fourth, Fifth, Eighth, Ninth and 

Fourteenth Airendrnents to the Constitution of the United States; the Rehabili-

tation Act of 1973, 29 USC §794; the Developnentally Disabled Assistance and 

Bill of Rights Act, 42 USC §6010; 42 USC §1983 and Virginia Code §37.1-65, 

§37.1- 84.1 and §37.1- 98(e). 

4. This Court has j~isdiction over plaintiffs 1 constitutional and 

federal statutory claims p~suant to 28 USC §1331, §1343 ( 3) and ( 4) and §1337. 

The amount in controversy exceeds $10,000 exclusive of interest and costs. 

The declaratory and injunctive relief prayed for in this action is authorized 
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by 28 USC §2201 and §2202, and Rules 57 and 65 of the Federal Rules of Civil 

Procedure. '!his Court has pendant j ursidiction over plaintiffs 1 state claims. 

II PARTIES 

Plaintiff 

II 5. Plaintiff William Davis is a rrentally retarded and physically handi-

capped citizen of the United States and a resident of Richnond, Virginia. 

PLAINTIFFS I CLASS ALLEGATIONS 

6. '!he narred plaintiff seeks injunctive ·relief on behalf of himself andall 

mentally retarded residents of the cotrm.mities in the catdunent area of Southside 

Virginia Training Center; including those held at Southside Virginia Training 

Center. 

II 7. The class is so nurrerous that joinder of all menbers is impracticable. 

'!here are questions of law and fact c:ormon to the class. These include but are 

not limited to the duties aved by defendants to plaintiffs under nurrerous 

federal and state laws and the degree to whim programs in the institution 

and in the corrmunity satisfy these duties. Plaintiff 1 s claims are typical of 

the class,and he will fairly and adequately protect the interests of the class. 

II 8. '!he defendants have acted on grounds generally applicable to the 

class, making injunctive relief with respect to the class as a whole appropriate. 

Defendants 

II 9 . Defendant Richard Buckley is the Director of the Southside Virginia 

Training Center. As such, he is responsible for the day to day functioning •. 

of the Southside Virginia Training Center and for the direction and ·imple­

mentation of policy at the Center. 

II 10. Defendant Leo E. Kirven, Jr. , is the Corrrnissioner of the State 

Department of Mental Health and Mental Retardation. As such, he is responsible 

for the overall operation and supervision of mental retardation programs 

and facilities in Virginia, including Southside Virginia Training Center. 

II 11. Defendant Merritt W. Foster, Jr. , is the Chairm:m of the State Mental 

Health and Mental Retardation Board. As such, he is dlarged with developing 

plans, and establishing rules and regulations, for programs administered by the 

State Department of Mental Health and Mental Retardation. 
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12. Defendant Jean L. Harris is the Secretacy of Human Resources for 

the State of Virginia. As such,) he is responsible for ensuring that the 

depart.Irents under her jurisdiction, including the Department of Mental Health 

and Mental Retardation of the State of Virginia, adequately perfom their 

responsibilities to provide appropriate treatment to the plaintiff class. 

II 13. Defendant William Lukhard is the Cormnissioner of Public Welfare for 

the State of Virginia. As such, he is responsible for the develo:pnent and 

implementation of policy and programs by the Welfare Departrrent and its local 

agencies. 

14. Defendant E. B. Pendleton is the Olaiman of the State Welfare Board. 
~ . 

As such, he has responsibility for establishing rules and regulations for 

programs established and administered by the Welfare Departrrent. 

11 15. Defendant Altarront Dicke:r;son is the Director of the Department of 

Rehabilitative Services. As such, he is responsible for establishing and 

administering programs to assist in the rehabilitation of mentally retarded 

persons. 

II 16. Defendant Thomas Hogan is the Director of Public Welfare for the 

City of Richm::md. As such, he is responsible for the direction and irnplemen-

tation of policy and the practices of the Ridurond Department of Pmlic 

Welfare. 

II 17. Defendant l.Villiam F. Hellmut is the chairman o f the local welfare 

board of the City of Richm::md. As such,he is charged with establishing rules 

and regulations for programs administered by the Rid:mond Departrrent of 

Welfare. 

II 18. Defendant Margaret Foley is the Director of the Ridurond City 

Departrrent of Mental Health and Mental Retardation and the Executive Director 

I of the Richnond Corrmunity Services Board. As such she is responsible for the 

overall s upervision and operation of mental r etardation programs and facilities 

in the City of RichmJnd. 

II 19 . Defendant Karen Kincannon is the Chaiman of the Ricmond Conm..mi t y 

Services Board. As such, she is dlarged with the responsibilities of 

establishing rules and regulations for programs administered by the Ridmond 

Depart:ment of Mental Health and Mental Retardation. 

20. Defendant City of Richnond is an independent incorporated commmi ty 

of the State of Virginia. It is charged under the Code of Virginia 
-4-



§37 .1-194 et seq. with appropriating fnnds to establish oorrrnunity programs· and 

residences for the mentally retarded. 

21. Defendant Patricia Harris is the Secretcu:y of the United States 

Department of Health and Human Services. As such she is charged with 

car:rying out the obligation under 42 USC §6010 (3) (a) that no residential 

facility for the mentally retarded receive federal funds unless it provides 

appropriate services. 

DEFENDANT CLASS ALLEGATIONS 

22. Defendants Hogan, Hellmut, Foley, Kincannon and the City of Richrrond 

are al:so sued in their representative capacities on behalf of all carmuni ties 
~ . 

and their officials dlarged with any duties and obligations with respect to 

mentally retarded persons in the defendant oomnunities served by the Southside 

Virginia Training Center. 

23. The class of defendants is so numerous that joinder is inappropriate. 

There are questions of law in fact comron to the class. These include the 

duties awed by defendants to plaintiffs under various federal, state laws, 

and the degree to whidl programs of the oonmuni ties and institutions satisfy 

these duties. 

II 24. Defendant City of Richrrond and its officials have acted in a fashion 

typical of that of the class :defendants in failing to provide sufficient 

I appropriate carrnnuni ty placement and treatment. Moreover, the City of Richrrond 

as the largest oommuni ty in the area served by Southside Virginia Training 

Center should be able to properly, adequatel y and fairly represent the 

interests of the class. 

FACI'UAL ALLEGATIONS APPLICABLE 'ID THE CLAS~ 

25. 'Ihe Southside Virginia Training Center receives both state and 

federal funds for treatment of rrentally retarded persons. 

26. Earn of the defendant localities receives or is eligible for receipt 

of federal and state funds for treatment and rehabilitation of rnentally 

retarded persons. 

27. None of the defendant conmunities has provided appropriate or adequate 

residential placement for persons fran the coomunities nON held at Southside 

Virginia Training Center. 

II 28. None of the defendant ccmmmities has developed appropriate 

community educational, vocational habilitation or other appropriate 
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prograrrs for residents now held at Southside Virginia Training Center. 

II 29. None of the defendant corrmunities have developed or established suf-

ficient residential, educational, habilitation, vocational or other appropriate 

programs or social services for retarded persons living in the respective 

corrmuni ties. 

11 30. There are over 5,000 mentally retarded individuals who reside in the 

relevant geogra:r:hical area. Of these, less than 100 receive appropriate 

residential services, habilitation and social services. 

I' 31. Of the rrore than 4, 900 InE!Ibers of the plaintiff class who do not 

receive appropriate services, the rrajority are being cared for by their 

parents or relatives, who receive sorre public funds, but who do not receive. 

assistance adequate to allCM them to assure appropriate residential services, 

habilitation and social services. 

32. OVer 800 rnetbers of the plaintiff class have been "deinstitutionalized' 

within the past few years. Upon their release fran a state training sch:>ol, 

they have not been provided with appropriate residential, habilitation, treat-

ment and social services. Instead, these plaintiffs have for the rrost part 

been "dumped" on the conmmi ties in whidl they reside because there are 

I no appropriate services of any kind for them in the ccmnuni ty. 

1~ 33. Over 1,500 rnerbers of the plaintiff class live in residential 

facilities, including adult horres, foster horres, nursing homes and insti tu-

tions which receive state and/or federal funds but whidl fail to provide 

appropriate treatment, care and habilitation. 

II INDIVIIUAL PLAINI'IFF ALLEGATIONS 

II 
34. Plaintiff William Davis is 40 years old. 

35. Plaintiff is rroderately mentally retarded and, because of paraparesis, 

walks with orthopedic shoes and a walker. 

36. Plaintiff was admitted to Lynchburg Training School on Septetber 16, 

1953. 

37. Plaintiff was transferred from Lynchburg to Southside Virginia 

Training Center on March 19 , 19 80 . 

38. All of the time that plaintiff has been in Lynchburg and Southside 

Virginia Training Center, such placement has been inappropriate for him. 

39. Plaintiff is not receiving, and has not received since his admission 

to Lynchburg, appropriate treatrrent, care or habilitation. 
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40. Plaintiff 1 s confinement in Lyndlburg and Southside Virginia Training 

Center without appropriate treatment and care has caused substantial impai:rrrent 

in his ability to fimction and to learn and has caused him grave suffering, 

pain and hardship. 

41. Plaintiff is in need of camnunity placerre.nt within the City of 

Richm::md. He is in need of appropriate habilitation services and treatrrent 

to accompany that community placement. 

II 42 . Altmugh defendants acknowledge that plaintiff is in need of 

I community placement and treatment, and that he has been in need of such pl~ce­

rrent and treatment for a substantial time, defendants have failed, and continue . . 
to fail, to provide him with ccmnunity p lacement and appropriate treatment in 

the cx::rcrrnuni ty . 

11 43. While confinerrent at Southside Virginia Training Center and the 

programs available to pl.:iintiff at Southside Virginia Training Center are all 

inappropriate to his needs, the program which rrost approaches being appro-

priate to his needs is the vocational training program. Plaintiff has been and 

is being excluded from that program because he is handicapped and needs to 

walk with a walker and that program is inaccessible to handicapped individuals. 

It 44. While plaintiff is said to be receiving several types of programning 

while he is at Southside Virginia Training Center, plaintiff in fact is 

receiving no appropriate programming and nothing that can honestly be referred 

to as "treatment" of any kind. 

CLAIMS FOR RELIEF 

First Claim 

45. All defendants 1 failure to provide appropriate residential placement 

and treatrrent, social services, and habilitation which is appropriate to 

the needs of the plaintiff class violates the rights of plaintiff and his class 

to appropriate treatment as guaranteed by 42 USC §6010(1) (2) and (3) and 

Virginia Code §37.1-84 and §37.1-98(e). 

Secorrl Claim 

46. Defendants 1 cnnfinement of those rrerrbers of the plaintiff class who 

are in institutions and the failure of all defendants to provide housing for 

and to properl y care for those plaintiffs in a community setting violates 
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plaintiffs ' right to be provided treatment in the l east restrictive alternative 

as guaranteed by 42 USC §6010(2) and Virginia Code §37.1- 84.1(6). 

'lhird Claim 

II 47 . By isolating and segregating plaintiff andthose rnerrbersofthe plaintiff 

class who are in institutions from interacti on with arw but other mentall y 

retarded citizens, by housing only rrentally retarded citizens in Southside 

Virginia Training Center, by segregating those plaintiffs from other handicapped 

and nonhandicapped individuals within the corrrmmity and by denying plaintif fs 

a ccess to services and opportunities, including r ecreational faci l ities and 

transportation facilities, avail able to others in the ccmm.mity who are·. not 
. . 

mentally retarded, defendants Jean Harris, Kirven, and Buckley have violated 

and continue to violate plaintiffs'. right to be free from discrimination on 

the basis of his handicap, as guaranteed by the Equal Protection Clause of the 

Fourteenth Amendment t o the United States Constitution, 29 USC §794, and 42 

usc §1983. 

Fourth Claim 

II 48. Defendants Jean Harris', Kirven's and Buckley 's isolation and 

segregation of plaintiff and that part of the plaintiff class which is held in 

Southside Virginia Training Center by conf ining them to Southside Virginia 

Training Center without offering them anything approaching appropriate treat-

rnent or habilitation is an unwarranted restriction on plaintiffs' liberty. 

'Ihis restriction, isolation, and · segregation of plaintiffs const itutes cruel 

and unusual punishrrent, in violation of the Eighth and Fourteenth Amendments 

to the United States Constitution, 42 USC §1983 and 42 USC §6010(2). 

Fifth Claim 

II 49. By denying plaintiff access to the only program at Southside Virginia 

Training Center which even approaches a suitable program for plaintiff because 

of plaintiff 's physical handicap, defendants Jean Harris, Ki rven and Buckley 

have v iolated and continue to violate plaintiff 1 s right to be free from 

discrimination on the basis of his handicap as guaranteed by 29 USC § 79 4 and 

42 usc §1983. 

RELI EF RmUESTED 

WHEREFORE, plaintiff respectfully requests that this Court assurre 

jurisdiction over this matter and grant the follCMing r e lief: 

- 8-



1. Detennine this action to be properly brought as a class action; 

2. Declare that the defendants 1 actions and failures or refusals to act 

have violated and continue to violate the constitutional and statutocy rights 

of plaintiff and the class as alleged. 

II 3. Enjoin defendants from failing to provide the class with appropriate 

cornnunity placement and appropriate social services, r ehabilitation services, 

and treatrrent and habilitation services in the canmunity; 

I I 4. Award oornpensatocy da.rrages to plaintiff William Davis against defen-

dants Jean Harris, Kirven and Buckley jointly and severely in the arrount of 

$20,000; and 

5. Award plaintiffs 1 attorney fees, costs and such other r elief as may 

be necessacy to fully effectuate plaintiffs 1 rights in this matter. 

Joshua D. Rosenberg 

I 
Ibnald H. Stone 
Eugene Murphy 
NEIGHBORHOOD LEGAL AID SOCIETY, INC. 

P. 0. Box 717 
Richrrorrl., Virginia 2320 6 
(804) 643-0218 
Counsel for Plaintiff 

Janes Hanagan 
PENINSULA lEGAL AID CEN'lliR, 

Williamsburg Office 
151 Richrrond !bad 
Williamsburg, Virginia 23185 
(804) 220-3425 
Counsel for Plaintiff 

Respectfully sul::.mitted 

WILLIAM DAVIS 
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