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PRELIMINARY STATEMENT

Petitioners, four pre-trial detainees in the custody of the Respondent, New York

City Department of Correction
("DOC"

or the "Department"), bring this Article 78 proceeding to

compel DOC to provide them (and other detainees) with adequate medical care, as required by

various mandates.

Respondent does not dispute the applicability of the mandates, and has freely

acknowledged deficiencies in its ability to escort individuals in custody to clinic appointmcñts,

primarily due to lack of staff in the jails. However, this lack of staffing is itself due largely to

uniformed staff taking absences without leave, and DOC has been instituting a strong series of

initiatives to encourage and compel staff to report to work. Because DOC is taking all necessary

steps to address the staffing issue, and is acting with urgency, an order of mandamus is not

warranted, and should not be issued.

STATEMENT OF FACTS

There is no real dispute between the parties as to the following facts: DOC is

required to provide access to medical care for individuals in its custody, and the inability to

consistently do so is due to serious staff shortages related to the pandemic.

Specifically, in acknowledgment of a staffing crisis that has undermined DOC's

ability to consistently and reliably carry out Minimum Standards, the Mayor issued a five-point

plan on Septem'scr 14, 2021, as well as an Executive Order on September 15, 2021, that included,

in pertinent part, the following:

• Adjust staffing at courts by shifting NYPD staff to help operate the

court sections, allowing DOC staff to shift back to duty on Rikers.

• Reinforce accountability for AWOL staffers with 30-day suspensions

for correction officers who do not show up to a post.

• Expand medical evalüâtion capacity for staff with additional medical

providers to promptly evaluate DOC officers for duty.
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• Engage in emergency contracting to quickly make needed repairs,
clean facilities more efficiently, distribute commissary more quickly,
provide tablets to individuals in custody, and more.

• Speed intake to reduce crowding with a goal of moving people

through the intake process in 24 hours or fewer. A new intake unit and

two currently closed clinic spaces were opened at the Eric M. Taylor

Center to allow greater capacity.

In his five-point plan, the Mayor also called for actions across the justice system to

reduce the population to allow better mañagcment of staff, as follows:

• Enacting the Less is More Act, which was signed by Governor Hochul

on September 17, 2021, ending incarceration for most technical parole

violators.

• Speeding up transfers out of Rikers into State-operated locations in five

days or less.

• Calendaring court cases immediately out of the 5,000 pre-trial detainees

on Rikers Island, including over 1,500 people that have been held for

over one year.

• Encouraging judges to use supervised release for non-violent offenders,
instead of requiring pretrial detention at Rikers.

Consistent with the Mayoral directive, the DOC also issued a widespread series of

subsequent remedial measures as follows:

• Changes to sick leave policy now require staff to report to a contracted

doctor within 24 hours to determine if employee is fit to return to work.

• A new Home Visits Task Force to ensure staff are home recuperating.

• Additional pay for staff who work additional shifts and those staff

assigned to certain posts within designated facilities.

• Active recruitment efforts to hire more staff.

• A recent agrccmcat with the State to relocate female detainees currently
housed at the Rose M. Singer Center ("RMSC") for housing at a State

facility.
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ARGUMENT

POINT I

AN ORDER OF MANDAMUS IS NOT
WARRANTED, AS DOC ACKNOWLEDGES
ITS OBLIGATION TO COMPLY WITH
MINIMUM STANDARDS AND ITS OWN
PROCEDURES TO TRANSPORT
INDIVIDUALS IN CUSTODY TO CLINICS

FOR NECESSARY MEDICAL CARE, AND
DOC HAS INSTITUTED STRONG MEASURES
TO RETURN RECALCITRANT STAFF TO
THE JAILS TO ENABLE DOC TO COMPLY
WITH THE MANDATE.

There is no real dispute between the parties that the DOC is required to provide

access to medical care for its individuals in custody, and that the inability to consistently do so is

due to serious staff shortages related to the pandemic. However, DOC has taken a series of strong

steps to remediate this problem and should be allowed to continue doing so free of judicial

oversight.

As set forth in the Verified Answer, the DOC is utilizing a wide-array of measures

to encourage staff to report to their posts for their normal posts, and to work longer when necessary.

The Department acknowledges the large amount of time and effort many staff have put in during

these challenging conditions, and as a result, has implemented incentives for staff to continue

putting forth such time and effort. Staff who meet a specified criteria are now eligible to receive

bonuses for triple shifts and certain double shifts, as well as special assignment pay. See Verified

Petition, ¶ 114. Further, as the Department recognizes many staff are spending a disproportionate

amount of time at work, the Department has begun delivering meals to staff on post working long

shifts, providing food trucks for staff to receive free meals, permitting staff to take meals home to

their families, and providing rides home for staff who work triple shifts. Id.
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These measures also include substantial steps to address recalcitrant staff who may

be abusing sick-leave policies. For example, the Department has taken a series of actions to reduce

the iiüiiiber of AWOL staff. As of September 15, 2021, the Department began suspending AWOL

staff without pay for 30 days. See Verified Answer, ¶ 112. The Department's Trial Division is

working with the City's Office of Administrative Trials and Hearings ("OATH") to expedite

particular AWOL cases. Id. Further the Departiiiciit's creation of a Home Visits Task Force will

work with the City's Department of Investigation ("DOI") to ensure greater accountability for

those staff who call out sick. Id.

The Department has also taken steps to ensure staff who call out sick are in fact

sick and those staff who are fit for work actually report to work. See Verified Petition, ¶ 113. The

Department implemented a revised sick leave policy that requires staff to consult a contracted

doctor within 24 hours of calling out sick to determine the staff member's fitness to report to work.

Id. Additionally, all staff that were out on sick leave as of September 16, 2021 were ordered to

report for their next tour. Id. Those staff members that reported they were too ill to comply with

this order were required to undergo a 'fitness for
duty'

exam at the Health Management Division

or provide medical documentation supporting their condition if too ill to leave home. Id.

Moreover, the Department contracted with Gartner Consulting, an outside consultant, to assist the

Department with analyzing data and creating dashboards, in efforts to improving staffing. Id.

Moreover, the Department has taken numerous actions to increase the availability

of staff to work in the jails, such as conducting outreach to former DOC staff to recruit them back

to DOC, opening a new Correction Officer Exam filing period to assist ongoing recruitment

efforts, returning all staff previously assigned to the Horizon Juvenile Center back to DOC,

realigning tours for staff in headquarters to ensure greater weekend coverage of the jails, and
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redeploying staff from other posts not experiencing triple shifts to help relieve triple shifts that are

necessary elsewhere in the Department. See Verified Petition, ¶ 115.

Finally, certain measures are meant to improve the environment for incarcerated

persons, such as distributing tablets to facilitate engagement among individuals in custody. See

Verified Petition ¶ 129. These efforts contribute to a less stressful environment, which reduces

confrontations that can lead to facility-lockdowns and delayed services.

The Department has not been alone in these efforts. Efforts to address the staffing

shortages and improve conditions have involved City Hall, State government, and engagement

with the District Attorneys and State Courts. The Department is taking all measures possible to

address the issue. While Respondent acknowledges
Petitioners'

frustration, the DOC shares that

frustration but does not believe that an order of mandamus can meaningfully change the present

circumstances. The Department can assure the Court that it will continue to be attentive and will

continue to look for additional measures that it can take to relieve the staffing
deficiencies.1

I To the extent PetitiGñcis complaiñéd about backlog in intake areas, Respondent notes that the Nunez court has

recently issued an order of compliance dated September 29, 2021,which included a directive to move detainees from
intake within 24 hours. Therefore, a similar order in this case would be redundant. See Nunez, et al v. City of New

York, et al., 11 Civ. 5845 (LTS) (JCF), 2015 U.S. Dist. LEXIS 176190 (SDNY 2015).
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POINT H

IN THE EVENT THE COURT BELIEVES A
JUDICIAL DIRECTIVE IS WARRANTED, AN
ORDER OF MANDAMUS UNDER ARTICLE
78 WOULD PROVIDE PETITIONERS FULL

RELIEF, AS IT WOULD BIND DOC TO
COMPLY ON A DEPARTMENT-WIDE BASIS;

THUS, THE CAUSE OF ACTION SEEKING
CLASS CERTIFICATION IS UNNECESSARY
AND SHOULD BE DISMISSED

A class certification in the context of an Article 78 proceeding is unnecessary, and

is generally disfavored by the courts, as a simply remedial order would require a city agency to

change its policy, and thus would apply to all similarly situated persons.

While Respondent does not believe that an order of mandamus would lead to better

results in the Department's efforts to address its staffing issues, it would also oppose broadening

this case into a class action. In this regard, a recent decision of this Court (New York County) is

instructive. In Fisher v. City of New York, Index No. 452069/2020, 2021 N.Y. Misc. LEXIS 289

(Sup., Ct., N.Y. Cty, 2021), Justice Arthur F. Engoron denied the
plaintiff-petitioners'

motion for

class certification in an analogous situation, finding it uññêcessary in a hybrid Article 78 and

declaratory judgment action asserting state and federal constitutional claims. Specifically, the

plaintiff-petitioners sought placemeñt of single homeless individuals in single-occupancy rooms

("SOR") in hotels or shelters, rather than in congregate settings, during the pandemic. Id. The

plaintiff-petitioners sought to certify a class of all single adults in New York City entitled to shelter,

but who had not been placed in an SOR. Id. at *5.

In denying class certification, Justice Engoron explained that class allegations are

redüñd:ñt when a simple court order would accomplish the
plaintiffs'

aim, thus making class relief

unnecessary:
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This Court sees no basis for class certification. A

declaratory judgment from this Court would bind

Respondents whether the e be one petitioner or ten

thousand. An early case espousing this idea is

Galvan v Levine, 490 F2d 1255, 1261 (2nd Cir 1973)

(Friendly, J.) "A]n action seeking declaratory or

injunctive relief against state officials on the ground

of unconstitutionality of a statute or administrative

practice is the archetype of one where class action

designation is largely a formality.

Justice Engoron continued:

More recently we have Aumick v Bane, 161 Misc 2d

271, 281 (Sup Ct, Monroe County 1994): "Class

actions against governmental bodies and agencies

are normally held not to satisfy ... the [class action]

statute, and as a general rule, class certification is

therefore inappropriate in lawsuits against the State

or any of its political subdivisions. The reason for

this rule ... is simply the fact that the doctrine of stare

decisis will presumably benefit and protect all

petitioners in the purported
class."

(Citations

omitted). See also McCain v Koch. 117 AD2d, 198,
221 (1't Dept. 1986). "We reverse Special Term's

determination granting class certification. Class

certification is superfluous where ... the record does

not evidence any unwillingness on the part of

respondent government officials to comply with and

apply court rulings equally to all persons similarly
situated."

Fisher, 2021 N.Y. Misc. LEXIS 289, at *20-21.

Here, similarly, there is no reason to believe that Respondent would not apply any

judicial directive equally to all individuals in custody. S_ee h Martin v. Lavine, 39 N.Y.2d 72,

75 (1976) (class action relief not necessary "where governmental operations are involved, and

where subsequent petitioners will be adequately protected under the principles of stare decisis");

Mitchell v. Barrios-Paoli, 253 A.D.2d 281, 292 (1st Dep't 1999) (same).

Therefore, the Court should decline to allow this proceeding to transition to a class

action.
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Dated: New York, New York

October 29, 2021

GEORGIA M. PESTANA
Corporation Counsel of the

City of New York

Attorney for Respondent

100 Church Street, Room 2-301

New York, New York 10007

(212) 356-3856

corsland@law.nyc.gov

ayacyshy@law.nyc.gov

By: s/ Alexandra L. Yacyshyn

Alexandra L. Yacyshyn

Chlarens Orsland

Assistant Corporation Counsel

TO: THE LEGAL AID SOCIETY

Attorney for Petitioners

199 Water Street,
6th FlOOr

New York, New York 10038

Tel: (212) 577-3300

BROOKLYN DEFENDER SERVICES

177 Livingston Street,
7ti' Floor

Brooklyn, N.Y. 11201

Tel: (718) 254-0700

MILBANK LLP

55 Hudson Yards

New York, N.Y. 10001-2163

Telephone: (2 12) 530- 5000

Facsimile: (2t2) 530-5219
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CERTIFICATION OF WORD COUNT

I hereby certify pursuant to Rule 202.8-b of the Uniform Civil Rules for the

Supreme Court and County Court of the State of New York, that the total number of words in the

foregoing document, exclusive of the caption and signature block, is 1953 according to the "Word

Count" function of Microsoft Word, the word processing system used to prepare the document,

and thus that the document complies with the word count limit set forth in Rule 202.8-b.

Dated: New York, New York

October 29, 2021

By: s/ Alexandra L. Yacyshyn

Alexandra L. Yacyshyn

Assistant Corporation Counsel
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VERIFICATION

STATE OF NEW YORK )
: SS.:

COUNTY OF QUEENS )

HILARY WOLECKI, an attorney duly admitted to practice before the Courts of

the State of New York, being duly sworn, states as follows: that she is employed by the New York

City Department of Correction ("DOC"), the Respondent in this proceeding, as an attorney in the

Office of the General Counsel. Affiant says that she has read the foregoing Verified Answer and

believes the contents to be true based upon her personal knowledge of DOC's policies and

practices, upon review of information obtained from DOC's books and records, or from statements

made to her by certain of DOC's officers and/or agents.

HILARY WOLECKI

Sworn to before me this
]*

day of October 021

c
STEPHANE LESLY PLANTIN

Notary Public-State of New York
No. 02PL6372755

Qualified in Nassau CountyNOTARY P, -Commission Expires 03/26/2022
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