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. Constitutional law €=8l

State’s public policy is evidenced by
Constitution, statutory laws, and course of
administration and decisions of courts of
last resort.

2, Constitutional law &=220

Schools and school districts €=10

The Constitution and laws providing sep-
arate schools for negro children ave not in
conflict with Fourteenth Amendment of Fed-
eral Constitution and do not deprive negro
children of any rights (Mo.St.Ann. §§ 9216,
9217, 9346-9349, pp. T087, 7088, 7183, 7185~
7187; Const.Mo, art. 11, § 33 Const.U.8,
Amend, 14).

2. Schools and school districts €=13

The established public policy of Mis-
gouri is to segregate the white and negro
races for purpose of education in common
and high schools of the state (Mo.St.Ann. §§
9216, 9217, 9346-93490, pp. 7087, 7088, T183,
7185-T187; Const.Mo. art. 11, § 3).

4, Constltutiomal law &»26

The Migsouri Constitution is a limitation
on and not a grant of legislative power, and
therefore Legislature can enact any law not
expressly or impliedly prohibited by Ped-
eral or Missouri Constitution.

5. Colleges and universities €=3

In absence of constitutional prohibition
azainst separation of white and negro races
for purposes of higher eduecation, Legislature
ean enact laws providing for such separation.

6. Colleges and universities &=3

Statutes relating to higher education of
negroes were intended to separate the races
for purposes of higher education (Laws 1879,
p. 136; Laws 1887, b, 270; Laws 1891, pp.
22, 28, §§ 1, 6; Mo.St.Ann. §§ 9818, 9622, pp.
7327, 7328).

7. Colleges and universities €=3

A statute providing for reorganization of
negro Lincoln University so that it would
afford negro people of Missouri an oppor-
tunity for training up to the standard fur-
nished at the University of Missourd, and

statute providing that Missouri negroes could
Mo.DEc.112-114 8. W .2d—24

attend university of any adjacent state with
their tuition paid pending full development
of Lincoln University, evidenced a clear in-
tention to give negro and white people of
Misgouri equal opportunity for higher edu-
cation in separate schools (Mo.St.Ann. §§
0618, 9622, pp. 7327, 7528).

8. Statutes €225

A statute providing for admission fo
University of Missouri of all youths residing
in Missouri over age 16 without payment of
tuition and authorizing board of curators
to exact payment of fees in certain depart-
ments must be read and construed in con-
nection with all other statutes dealing with
higher education (Mo.St.Ann. § 9657, p. 7337).

9. Colleges and unlversities €9

The words “all youths” in statute pro-
viding for admission to University of Mis-
gouri of all youths residing in Missourl over
age 16 without payment .of tuition and au-
thorizing board of curators to exact paymént
of fees in certain departments did not in-
clude negro as well as white youths, since
statute was intended to regulate tuition and
fees and not to define eligibility for admis-
gion to university (Mo.St.Ann. §§ 9618, 9622,
9657, pp. 7827, 7328, 7337). ’

[Ed. Note.—For other definitions of

“Youth,” see Words & Phrases.]

10. Schoots and school districts €13
The states can separate the races for
the purpose of education.

11, Constitutional law €=220

Missouri eitizens, both white and negro,
are guaranteed equality and not identity of
school advantages (Const.Mo. art. 2, § 803
Const. U.8. Amend. 14).

12, Colleges and universities =9

Under statutes, board of curators of
Lincoln University must afford negro ap-
plying to management of such university for
legal training either a law school at such
university or furnish him opportunity for
legal training elsewhere substantially equal
to that furnished white students at Univers-
ity of Missouri (Mo.St.Ann, 8% 5618, 9622, pp.
7327, 7328).

13. Colleges and universities €=2

The difference in distances that negroes
and whites must travel for higher educa-
tion, if not unreasonable or discriminatory,
iz but an incident to any classification for
educational purposes and furnishes no sub-
stantial ground for complamt that negroes
are deprived of their rights,



784

14. Statutes €=107(7)

A provision in - the 1935 appropriation
act limiting amount paid Missourl negroes
attending adjacent state universities to the
difference between fees required at Univers:
ity of Missouri and at adjacent state univers-
ity was violative of constitutional provision
that bill should contain but one subject clear-
Iy expressed in title, since act related to.dif-
ferent and separate subjects, that of appro-
priation of money, and amendment of stat-
ute provided that Missouri negroes attending
adjacent state universities to take courses of
study provided at University of Missouri and
not ‘given at’ negro Lincoln- University would
be paid reasonable tuition fee for such at-
tendance (Mo.St.Ann. § 9622, p. 7328; Laws
1935, p. 113,-§ 60; Const. art. 4, § 28).

(5. Statutes ¢=131, 149 :

A statute providing that Missourt negroes
attending adjacent state universities to take
courses ' of study provided at University of
Missonr! and not given at megro Lincoln Uni-
versity would be paid reasonable tuition fee
for such attendance could not be repealed or
amended  éxcept by subsequent general legis-
lat_ic'm (Mo.St.Ann. § 9622, p. 7328).

16, Statutes &=107(7)

~The . inclusion of legislation. of general
character in approprxatmn bill is violative of
constltutional provision that no bill should
contain ‘more than one subject’ clearly ex-
press‘ed in title (Const. art. 4, § 28).

17. Constitutional taw @23220 277([)

The refusal to admit Missouri' negro as
a student in law school of University of Mis-
souri did not deny negre equal protection of

Mo.

laws 'in - violation of Fourteenth Amendment

to Federal Constitution or deprive him of
property without due process of law in vio-
lation of Missouri Constxtutmn, where ne-
gro was entitled by statute to payment of
his full tuition in ad_;acent state university
law schools, and opportunity offered negro
for law educsation in universities of adjacent
states was substantially equal to that offer-
ed to white students by University of Mis-
souri (Mo.St.Ann. § 9622, p. 7328; Laws
1935, p. 113, § 60; Const.U.8., Amend. 14;
Const.Mo. art. 2, § 30),

(8. Statutes €=64(10)

. The invalid portion of 1935 appropria-
tion act limiting amount paid Missouri ne-
groes attending out-of-state colleges and uni-
versities to difference between fees required
at University of Missourl and out-of-state
college or university attended did not ren-
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der vold the valid portion of act appropriat-
ing a sum of money for the payment of tui-
tion of Missouri negroes attending out-of-
state colleges or uni\'rersities, whete such por-
tions of act were separable (Mo.St.Ann. §
0622, p. 7328; Laws 1935, p. 113, § 60).

19. Colleges and unlversitles ¢=3

A statute requiring board of curators of
negro Lincoln University to.reorganize such
university to afford negroes opportunity for
training up to standard furnished at Uni-
versity of Missouri whenever necessary and
practieable made it mandatory ‘duty of board
of curators to establish a law school in Lin-
coln University whenever necessary or prac-
tical (Mo.St.Ann, § 9618, p. 7327).

——eees

" Appeal from Circuit Court, Boone COHL
ty; W. M. Dinwiddie, Judge,

Mandamus proceeding by the State ot
Missouri, at the relation of Lloyd L.
Gaines, against S, W. Canada, registrar of
the University of Missouri, and others.
From a judgment quashing the-alternative
writ and denying a peremptory writ, the
relator appeals, - .

Affirmed.

Sidney R. Redmend and Henry D. Es-
py, both of 5t. Louis, and Chatles 11. Hous-
ton, of Wasliington, D. C., for appellant.

Fred L. Williams, of St. Louis, Nick T,
Cave, of Columbia, and William S. Hog-
sett and Ralph E. Murray, both of Kan-»
sas City, for respondents.

FRANK, Judge. ‘

Action in. mandamus to compel the reg-.
istrar and the curators of the University
of Missouri to admit relator, a HEgTo, as &
student.in the School of Law in the Uni-
versity of Missouri. The action was tried
in the circuit court of Boone county, On
final hearing the alternative writ was
quashed and a peremptory writ was denied,
Relator appealed.

The unchallenged pleadings- sufficiently-
present the issues urged.on this appeal.

“Appellant, a young man twenty-five years
of age, is a citizen of Missouri, and re-
sides in the city of St. Louis. He was
educated in the public. schools maintained
by the State for the education of négroes,
including education in the common school,
high school, and Lincoln University, He
was graduated from the Lincoln University
in August, 1935, with an A. B. degree, anda
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thereupon made. application for admission
as a student in the School of Law in the
Univérsity of Missouti, Respondents de-
nied such application on the ground that it
is contrary to the Constitution, laws, and
public policy of the State to. admit a negro
as a student in the University of Missourt.
Other necessary facts will be stated in
connection with the questions discussed.

At the trial below, it was admitted that
appellant’s work and credits at the Lin-
coln University would qualify him for ad-
mission to the School 'of Law of the
University of Missouri. if he were found
otherw1se eligible.

Appellant contends that the Constitution,
laws, and public policy of the State entitle
him to admission as a-student in the law
department of the University of Missouri.

Section 3 of article 11 of the Constitu-
tion of Missouri provides as follows:
“Separate free public schools shall be es-
tablished for the education of .children of
African descent.”

Section 9216, R.5.1929  (Mo.St.Ann. §
9216, p. 7087) provides: “Separate free
schools shall be established for the educa-
tion of children of African descent; and
it shalfl hereinafter be unlawful for any
colored child to atténd any white school,
or for any white ch1ld to attend a colored
school.”

. Section 9217, R.5.1929 (Mo.St.Ann. §
9217, p. 7088), makes the following provi-
sion: “When there are within any dis-
trict in this state eight or more colored
children of school age, as shown by the last
enumeration, the board of directors of such
school district shall be and they are here-
by authorized and required to establish and
maintain within such school district a sep-
arate free school for said colored children
or in lieu thereof shall pay the transporta-
tion and the tuition charges to any district
in the county wherein a school is main-
tained for colored children, Provided if
the number of colored children enumerated
is less than eight they shall have the privi-
lege and are entitled to attend school in the
nearest district in the county wherein a
school is maintained for colored children
and the transportation and tuition charges
incurred shall be paid.”

Without enumerating the provisions of
sections 9346, 9347, 9348 and 9349, R.S.
1929 (Mo.St.Ann. §§ 9346-9349, pp. 7183,
7185-7187), it will be sufficient for present
purposes to state that such statutes provide
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separate h:gh school facilities for colored
students equal to those provided for white
students.

[1-3] The public policy of a State is
evidenced by the Constitution, statutory
laws, course of administration, and deci-
sions of the courts of last resort of the
State. It is clear that the constitutional
and statutory provisions to which we have
called "attention provide separate public
schools for the education of colored chil~
dren. In the administration of these con-
stitutional and statutory provisions, sepa-
rate schools have been established and
maintained for that purpose. This court
has held that the Constitution and laws of
this State providing separate schools- for
colored children are not forbidden by, or
in conflict with, the Fourteenth Amend-
ment of the Federal Constitution, and do
not deprive colored children of any rights.
Lehew v. Brummell, 103 Mo, 546, 552, 15
S.W. 765, 11 L.R.A. 828 23 Am.St.Rep.
895, 1t follows, therefore, that the estab-
lished public policy of this State has been,
and now is, to segregate the white and
negro races for the purpose of education
in the common and high schools of the
State. Appellant contends, however, that
the public policy of the State does not re-
quire the separation of the races for the
purpose of higher education. ‘That ques-
tion we take next.

[4,5] There is o express constitutional
provision requiring that the white and
negro races be separated for the purpose
of higher education. Neither is there any
constitutional prohibition against such a
separation. Our State Constitution is not
a grant but a limitation on legislative pow=
er, so the Legislature may enact any law
not expressly or impliedly prohibited.by the
Federal or State Constitution. = State ex
rel, MecDonald v. Lollis, 326 Mo. 644, 33
SW.2d 98; State ex rel . Crutcher v.
Koeln, 332 Mo. 1229, 61 S.W.2d 750; State
v. Dixon, 335 Mo. 478, 73 S W.2d 385. It
must follow, therefore, that since there.-is
no constitutional prohibition against the
separation of the white and negro races for
the purpose of higher education, the Legis-
lature has authority to enact laws provid-
ing for such separation. This conclusion
brings us to two gquestions: (1} Has the
Legislature enacted laws providing for the
separation of the two races for the pur-
pose of higher education? and (2), if so,
do such. laws run counter to any constitu-
tional provision, State or Federal?
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The laws enacted by the Legislature of
"this State providing higher education for
the negro are fairly summarized in re-
spondents’ brief as follows:

“In 1870 the General Asgsembly enacted
a statute entitled ‘An Act establishing a
State Normal School for colored teachers,’
wherein it was provided that ‘the Lincoln
Institute, at Jefferson City, is hereby con-
stituted a State Normal School, for the
purpose of training colored teachers for
public schools’ (Laws 1870, p. 136). This
statute, enacted five years after the close of
the Civil War, is the first statute providing
higher education for negroes. This statute
was carried forward as section 7176, R.S.
1879. To this statute was added section
7177, R.S.1879, providing that the forego-
ing section ‘shall not be so construed as to
affect or abolish the Lincoln Institute or in
anywise to interfere with the objects as
contemplated by the original articles of in-
corporation, but said State Normal School
shall be considered as a normal department
in said institution for the education of
colored teachers for public schools.

“In 1887 the General Assembly enacted a
statute entitled ‘An Act to establish an
academic department in connection with
Lincoln Institute for the higher education
of the negro race,” which statute established
in Lincoln Institute an academic department

for such higher education, incliiding a col--

lege and preparatory school for said coliege;
and authorized the board of regents ‘as the
growing necessities of this department may
demand to introduce such studies as are
pursued in the academic department of the
State University' (section 2), with power to
employ necessary instructors (Laws 1887, p.
270). This statute was carried forward as
sections 8140 and 8141, R.S.18%9,

“In 1891 the General Assembly enacted a
statute establishing an industrial school as
a department of Lincoln Institute, ‘in order
that the negro youths of this state may
receive instruction in those branches of
study relating to agriculture and mechanic
arts, and thereby fit themselves to engage in
the useful trades’ This statute further
provided for an equitable division of certain
federal grants of money between the agri-
cultural and mechanical college and School
of Mines and Metallurgy ‘established ex-
clusively for the benefit of white students,’
and the agricultural and mechanical college
at Lincoln Institute established ‘for the ex-
clusive benefit of colored students’ (Laws
1891, pp. 22, 23, §8 1 and 6), This act great-
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Iy enlarged the scope of education provided
for negroes at Lincoln Institute, The act
demonstrates that the State of Missouri was
aware of the growing neced for negro edu-
cation and was responding to the obligation
to provide it. This act was carried forward
through subsequent revisions to and includ-
ing the Revision of 1919 (R.5.1919, § 11511
11521, inclusive).

“In 1921 the present Lincoln University
Act was enacted (Laws 1921, p. 86)." The
title of that act is most significant as in-
dicating the legislative intent, and, there-
fore, the public policy of the state, in this
matter. The title, in part, reads as fol-
lows: C

“fAn act to repeal Article XVIIa, Re-
vised Statutes of Missouri, 1919, *  * #*
and to enact a new article in lieu thereof
* % ¢ the same to provide for the or-
ganization and scope of the Lincoln Uni-
versity for the higher education of the
negro race.’

“This same public policy is reiterated and
emphasized in the body of the act, particu-
larly in section 3 thereof, where it says that
‘the board of curators of the Lincoln uni-
versity shall be authorized and required to
reorganize said institution so that it shall
afford to the negro people of the state op-
portunity for training up to the standard
furnished at the state university’ (Section
9618, R.5.1929, Mo.St.Ann, § 9618, p. 7327),
This policy as to segregation of the races
in higher education is stiif further clearly
fixed by section 7 of the act providing that,
‘pending the full development of the Lincoln
university,’ the board of curators shall have
authority to arrange for the attendance of
‘negro residents of the state’ at the universi-
ty of any adjacent state to take courses of
study provided at the state university but
which are not taught at Lincoln University
and to pay the reasonable tuition fees for
such attendance. (Section 9622, R.5.1929,
Mo.St.Ann. § 9622, p. 7328).”

[6] All of the foregoing statutes show
a clear intention on the part of the Legisla-
ture to separate the white and negro races
for the purpose of higher education. The
provisions of the 1921 Lincoln University
Act, if it stood alone, would leave no doubt
on that subject. Sections 3 and 7 of that
act (now sections 9618 and 9622, R.5.1929
[Mo.St.Ann. §§ 9618, 9622, pp. 7327, 7328])
are couched in language too plain to be mis-
understood.




STATE v. CANADA

Mo. 787

113 8.w.2d

[7] The provisions of section 2618 evi-
dence a clear intention on the part of the
Legislature to give to the negro and white
people of the State equal opportunity for
higher education, but in separate schools.
Why provide by section 9618 that Lincoln
University, a negro school, should be re-
organized so that it would afford the negro
people of the State opportunity for train-
ing up to the standard furnished at the
University of Missouri, if the negroes al-
ready had, or if the Legislature intended
they should have, the opportunity for train-
ing at the University of Missouri by be-
coming a student therein? The answer is
obvious. It is clear that the Legislature in-
tended to bring the Lincoln University up
to the standard of the University of Mis-
souri, and give to the whites and negroes an
equal opportunity for higher education—
the whites at the University of Missouri,
and the negroes at Lincoln University.

The provisions of section 9622 to the ef-
fect that negro residents of this State may
attend the university of any adjacent State
with their tuition paid, pending the full de-
velopment of Lincoln University, makes it
clear that the Legislature did not intend
that negroes and whites should attend the
same university in this State.

[8,9] Appellant contends that section
9657, R.5.1929 (Mo.St.Ann. § 9657, p. 7337},
opens the doors of the University to negroes,
This statute reads as follows: “All youths,
resident of the state of Missouri, over the
age of sixteen years, shall be admitted to
all the privileges and advantages of the
various classes of all the departments of the
university of the state of Missouri without
payment of tuition: * * * and provid-
od further, that nothing herein enacted shall
be construed to prevent the board of cura-
tors from collecting reasonable tuition fees
in the professional departments, and the
necessary fees for maintenance of the
laboratories in all departments of the uni-
versity, and establishing such other reason-
able fees for library, hospital, incidental ex-
penses or late registration as they may deem
necessary. (R.S.1919,§11554.)”

Appellant seems to hang his contention on
the words “all youths.” The argument ap-
pears to be that, when the Legislature pro-
vided that all youths, residents of the State
of Missouri, over the age of sixteen years,
should be admitted to the privileges and
advantages offered by the University of
Missouri without payment of tuition, it in-

tended by the use of the words “all youths”
to include negro as well as white youths.
Such a construction of this statute, standing
alone, would be at war with the provisions
of the act of 1870, the act of 1887, the
act of 1891, and finally the present Lincoln
University Act of 1921, the provisions of
which we have heretofore poinied ouf, as
evidencing a clear and unmistakable inten-
tion on the part of the Legislature to sepa-
rate the races for the purpose of higher
education.

What is now section 9657 was first en-
acted in 1872 (Laws 1872, p. 168). The
1872 act provided that “alt youths” resident
of the State of Missouri between certain
ages should be admitted to the privileges
of the University of Missouri upon payment
of a tuition fee of $10, and such fees as the
board of curators might . establish, not to
exceed $5 per term. This section was
amended through the years and now appears
as section 9657. It now provides that all
youths residents of the State of Missouri,
over the age of sixteen years, shall be ad-
mitted to all the privileges of the University
of Missouri without payment of tuition, but
authorizes the board of curators to exact
the payment of fees in certain named de-
partments.

This statute deals with the question of
tuition and fees to be paid for higher edu-
cation. It must, therefore, be read and
construed in connection with all other stat-
utes dealing with the subject of higher ed-
ucation. The Legislature could have had
no purpose in adopting the 1887 act, the
1891 act, and finally the 1921 Lincoln Uni-
versity Act, all providing for the develop-
ment and reorganization of the Lincoln Uni-
versity, “so that it shall afford to the ne-
gro people of the state opportunity for
training up to the standard furnished at
the state university of Missouri” (Mo.St.
Ann. § 9618, p. 7327), if, as appellant con-
tends, the prior act of 1872 gave them op-
portunity for higher education at the Uni-
versity of Missouri. The history of the act
of 1872 (now section 9657) when read in
connection with later enactments providing
for higher education of the negro at Lin-
coln University forces the conclusion that
the purpose of the act of 1872 was to reg-
ulate tuition and fees to be exacted from
those admitted to the University of Mis-
souri, and not to define eligibility for ad-
mission. This construction of the 1872 act
is not only reasonable but it harmonizes
with the statutes segregating the races for
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the purpbsé of h.igher education and effectu-
ates the evident intention of the Legisla
ture. .

It is urged that the refusal to admit
appellant as a student in the University
of Missouri denies him the equal protection
of the laws, in violation of the equal pro-
tection  clause of the Fourteenth Amend-
ment. .

We have held that the statute establish-
ing separate schools for colored children
does not violate the Fourteenth Amend-
ment. Lehew v, Brummell, 103 Mo. 546,
15 S.W. 765, 766, 11 L.R.A, 828, 23 Am.
St.Rep. 895, In that case Brummell, a ne-
gro, had four children of school age resid-
ing with him in School District No. 4 in

Grundy County. No separate school was

maintained in that district for the educa-
tion of colared children, There was such
a separate school in the town of Trenton
in the same county, which these colored

children could have attended with trans-

portation and tuition fees paid. The trial
court perpetually enjoined these colored
children from attending the school main-
tained for whité children in District 4.

On ' appeal ‘we affirmed the judgment of

the trial court. In so holding, we, among
other things, said: “Bat it will be said the
classification now in question is one based
on cplor, and so it is; but the color carries
with it natural race peculiarities, which
furnish the reason for the classification.
There are -differences in races, and be-
tween individuals of the same -race, not
created by human laws, some of which
can never be eradicated. These differences
create different social relations, recognized
by all well-organized governments. If we
cast aside chimerical theories and look to
practical results, it scems to us it must
be conceded that separate schools for col-

ored children is a regulation to their great

advantage.” ‘ .
In this same case we further said: ““The
fact that the two races are separated for
the, purpose of receiving instruction de-
prives neither of any rights. It is but a
reasonable regulation of the exercise of
the right, As said in the case just cited,
‘Equality, and not identity of .privileges

and rights, is what is guarantied to the cit-.

izen.! Qur conclusion is that the: consti-
tution and.laws of this state providing for
separate schools -for colored children are
not forbidden by or in conflict with the

fourteenth amendment of ‘the federal con--
stitution;r'an_d the courts of last resort in
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several states have reached the same re-
sult,” - ‘ _

In Plessy v. Ferguson, 163 U.S. 537,
544, 16 S.Ct. 1138, 1140, 41 L.Ed. 256, that
court spoke concerning race separation as
follows: - “Laws permitting, and even re-
quiring, their separation, in places where
they are liable to be brought into contact,
do not necessarily imply the inferiority of
either race to the other, and have been
generally, if not universally, recognized
as within the competency of the state legis-
laturés in the exercise of their police pow-
er. The most common instance of this is
connected with the establishment of sep-
arate schools for white and colored chil-
dren, which have been held to be a valid
exercise of the legislative power even by
courts of states where the political rights
of the colored race have been longest and
most earnestly enforced.”

[10] The right of a state to separate
the races for the purpose of education: is
no longer- an-open’ question. Speaking to
that question in Gong Lum et al. v. Rice
et al, 275 U.S. 78, 85, 86, 48 S.Ct. 91, 93,
72 LEd. 172, the Supreme’ Court of the
United States.said: “The question here is
whether a Chinese citizen of the United
States is denied- equal protection of the
laws when he is classed among the colored
races and furnished facilities for education
equal to that offered to all, whethet white,’
brown, yellow, or black. Were this a new
question, it would cail for very full argu-
ment and consideration; but we think that
it is the same question which has been
many times decided to be within the consti-
tutional power of the state Legislature to
settle, without intervention of the federal
courts under the federal ‘Constitution”—
citing many cases. , o

Contention is made that the judgment of
the court below upholding respondents’ re-
fusal to admit appellant as a student in the
University of Missouri is violative of sec-
tion 30 of article 2 of the Constitution of
Missouri, in that it deprived him of his
property without due process of law.

[11] The argument is that, since appel-
lant is a citizen and taxpayer of Missouri,
he has a proprietary interest in the Uni-
versity of Missouri, and to refuse him ad-
mission as a student therein deprives him
of such proprietary interest without - due
process of law in violation of section 30 of
article 2 of the Constitution of Missouri.
There is no question but what negro citi-
zens and taxpayers of Missouri are entitled




STATE v. CANADA

118 8.W.2a

to school advantages substantially egqual’

to those furnished white citizens of the
State. However, equality and not identi-
ty of school advantages is what the law
guarantees to every citizen, white or black.
Since it is settled law that the mere sepa-
- ration of the races for the purpose of edu-
cation deprives neither of any rights, the
remaining guestion is whether or not the
advantages for higher education offered to
‘the negroes of the state are substantially
-equal to the advantages furnished white
students. 1f they are, appellant is not de-
-prived of his proprietary rights or any
.other right guaranteed to him by the State
-or Federal Constitution.

[12] Appellant made no  attempt t0
avail himself of the opportunities afforded
the negro people of the State for higher
education. He at no time applied to the
management of the Lincoln University for
‘legal training. Had he done so, it would
“have been the duty of the board of cura-
‘tors to cither provide a law school for
him at Lincoln University as provided in
‘section 9618, or furnish him opportunity
for legal training elsewhere, substantial-
ly equal to that furnished white students at
“the University of Missouri, as provided in
.sectioni 9622. The universities of the ad-
jacent States of Kansas, Nebraska, Iowa,
and Tliinios admit nonresident negroes as
students in their law department, The law
.department of these universities, as well
as the law department of the University.
of Missouri, are schools of high standing.
They are each members of the Association
of American Law Schools, and each are
on the approved list of the American Bar
Association, Evidence offered by appel-
lant shows that one desiring to practice
law in Missouri can get as sound, compre-
hensive, valuable legal education in the
law schools of Kansas, Nebraska, Iowa,
and Tilinois as in the University of Mis-
souri, Appellant’s evidence further shows
that the system of education used in the
Jaw schools of the four adjacent States is
the same as that used in the University
.of Missouri Law School, and is designed
to give the student a basis for the prac-
tice of law in any State where the Anglo-
_American system of law obtains; that the
University of Missouri Law School does
‘mot specialize in Missouri law; that the
course of study and casebooks used in the
five schools are substantially identical; that
students frequently transfer from .one of
-these schools to the other, receive -full

credit for the work done in the former
school, and pursue their course without
loss of time. The record shows that out
of 6966 cases in the casebooks used in
the three-year course in the Missouri Law
School, only 97 or 1.2 per cent. of all such
cases are from Missouri.

The distance appellant would be required
to travel from his home to thése universi-
ties as well as the cost of transportation
follows:

Transpor-
Milenge tation
St. Louts to Columbia, Missouri 146 $2.95
8t Louls to Champaign, Illinoia 174 3.48
Bt. Louis to Iowa City, Iowa 299 5.08
St. Louis to Lawrence, Kansas 319 6.38
8t. Louis to Lincoln, Nebraska 468 9.55

[13] The record shows that white resi-
dents in some parts of Missouri travel
farther to reach the University of Missouri
at Columbia than appellant would have to
travel from his home in St. Louis to the
university in either of the four adjacent
States. A resident of Caruthersville, Mo,
would have to travel 367 miles, while a
resident of Jefferson City, Mo., would trav-
el only 31 miles to reach the University of
Missouri, yet the Caruthersville resident
could not claim he was discriminated
against or assert that he was entitled to
have a university located within 31 mileés
of his residence so that he and the Jeffer-
son City resident would have equal oppor-
tunity to obtain a university ~education.
“The law does not undertake to establish' a
school within a given distance of anyone,
white or black.” The difference in dis-
tances to be traveled, if not unréasonable
or discriminatory, is but an incident to
any classification for school purposes ‘and
furnishes no substantial ground for com-
plaint. Lehew v. Brummell, 103 Mo, 546,
552, 15 S.W. 765, 11 L.R.A. 8238, 23 Am,
St.Rep. 895; People ex rel. King v. Gal-
lagher, 93 N.Y, 438, 451, 452, 45 Am.Rep.
232, o

_If plaintiff were permitted to attend Mis-
souri University, he would necessarily pay
living expenses away from his home, the
same as if he attended the university in
either of the four adjacent States. If he
attended the law department of either of
the foreign universities, the State of Mis-
souri would pay his attendance fees, which
for the first year would range from $109.75
to $178. If he attended the law depart-
ment of the University of Missouri, he
would be required to pay his attendance
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fees, which for the first year would be
$127.50. -

The pertinent parts of the 1935 appro-
priation act (Laws 1935, p. 113, § 60} read
as follows; “There is hereby appropriated
out of the State Treasury chargeable to
the general revenue fund for the years
1935 and 1936, the sum of Ten Thousand
Dollars ($10,000.00) to be used in paying

the tuition of negro college students to.

some standard college or university .not
located in Missouri, * * * provided
that the total amount paid shall not ex-
ceed the difference between the registration
and incidental fees charged by the Uni-
versity of Missouri to resident students
and the school attended for similar cours-
es.”

At the time appellant applied for ad-
mission to the Missouri Law School in
Aungust, 1935, there was an unexpended

balance of $6,351.18 in this scholarship:

fund. On April 17, 1936, the amount re-
maining in this fund was $2,214.98. It
thus appears that there was ample funds
on hand to pay appellant’s tuition in the
law department of the university in either
of the four adjacent States for the years
1935 and 1936, .

[14-18] Appellant contends that Mis-
souri. would not pay his full tuition in an
adjacent State, but only the difference be-
tween the tuition charged by the University
of Missouri and that charged by the ad-
jacent States, as provided in the appropria-
tion act of 1935, The proviso in the 1935
act which attempts to limit the authority
of the board of curators to the payment of
the difference between the tuition in Mis-
souri and in the adjacent States is uncon-
stitutional and void. A general statute
(section 9622, R.5.1929 [Mo.St.Ann, § 9622,
p. 7328]) authorizes the board of curators
of Lincoln University to pay the reason-
able tuition fees of negro residents of Mis-
souri for attendance at the university of
any adjacent State, This statute cannot
be repealed or amended except by subse-
quent general legislation. Legislation of a
general character cannot be included in an
appropriation bill. To do so would vio-
late section 28 of article 4 of the Constitu-
tion, which provides that no bill shall con-
tain more than one subject which shall
be clearly expressed in its title, There
is no question but what the mere appropria-
tion of money and the amendment of sec-
tion 9622, a general statute granting certain
authority to the board of curators, are
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two different and separate subjects. State
ex rel. Davis v. Smith, 335 Mo. 1069, 75
S.W.2d 828:; State ex rel. Hueller v.
Thompson, 316 Mo. 272, 289 S.W. 338.
The valid and invalid portions of the stat-
ute are separable. If we disregard the in-
valid proviso, there is left a complete
workable statute which appropriates the sum
of $10,000 for the purposes therein named.
Had appellant applied for the benefits of
this appropriation, it would have been the
duty of the board of curators of Lincoln
University to pay his full tuition in the law
department of the university of -an adja-
cent State. However, if the proviso in the
appropriation act were valid, and Missouri
paid only the difference between the fees
charged by the University of Missouri and
the charges exacted by the adjacent State,
that fact would not render the opportunity
offered appellant for a law education in an
adjacent State unequal to that offered by
the University of Missouri, because, if ap-
pellant attended the Missouri University,
he would be required to pay the full tuition
charges himself, the same as white students
are required to do.

For all of the reasons stated, we hold
that the opportunity offered appellant for
a law education in the university of an ad-
jacent State is substantially equal to that
offered to white students by the University
of Missouri.

Appeilant cites many cases in support
of his contentions, Among the cases cited
is Pearson v. Murray, 169 Md. 478, 182
A. 590, 594, 103 A.L.R. 706, upon which
he places much reliance. The facts in that
case are so radically different from the
facts in the instant case that we do not
regard that case as an authority in suppert
of the contentions made in this case. It
was held in the Pearson Case that the ne-
gro was entitled to be admitted to the law
department of the University of Maryland
because the State of Maryland had made
no provision for establishing a law school
for negroes, and the provisions made for
the legal education of negroes outside of
the State were inadequate. In so holding
that court said: “But in Maryland no offi-
cers or body of officers are authorized to es-
tablish a separate law school, there is no
legislative declaration of a purpose to es-
tablish one and the courts could not make
the decision for the state and order its of-
ficers to establish one, Therefore the
erection of a separate school is not here
an available alternative remedy.”
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[19] In Missouri the situation is exact-
ly opposite. Section 9618, R.5.1929 (Mo.
St.Ann. § 9618, p. 7327) authorizes and
requires the board of curators of Lincoln
University “to reorganize said institution
so that it shall afford to the negro people
of the state opportunity for training p
to the standard furnished at the state
university of Missouri whenever necessary
and practicable in their opinion.” This
statute makes it the mandatory duty of the
board of curators to establish a law school
in Lincoln University whenever necessary
or practical. Lincoln University v. Hack-
smann, 295 Mo. 118, 124, 243 S.W. 320.
The statute was enacted in 1921 Since its
enactment no negro, not cven appellant,
has applied to Lincoln University for a law
education. This fact demonstrates the wis-
dom of the Legislature in leaving it to the
judgment of the board of curators to de-
termine when it would be necessary oOrf
practicable to establish a law school for
negroes at Lincoln University. Pending
that time, adequate provision is made for
the legal education of negroes in the
university of some adjacent State, as here-
tofore pointed out.

The State of Maryland not only did not
provide for the establishment of a law
school for negroes whenever Tnecessary
or practicable, but it failed to make ade-
quate provision for their legal education
elsewhere, In 1935 the Legislature of
Maryland made provision for fifty scholar-
ships of $200 each to negroes, to enable
them to attend colleges outside the State,
mainly to give the benefit of cotlege, medi-
cal, law, and other professional courses to
the colored youth of the State for whom
no such facilities were available in the
State of Maryland. This law became ef-
fective June 1, 1935. On June 18, when
the Pearson Case was tried helow, “380
negroes had sought blanks for applying for
the scholarships, and 113 applications had
been filled in and returned.” From this
situation, it is apparent that many of the
negro applicants would not get a scholar-
ship, Whether or not the negro in the
Pearson Case would get one was altogether
problematical. The Maryland court held
that such a provision for the professional
education of negro students outside the
State of Maryland was wholly inadequate.
In so holding that court said:

“That any one of the many individual
applicants would receive one of the 50 or
-more scholarships was obviously far from

assured. For a large percentage of them
there was no provision. * *

“The court is clear that this rather
slender chance for any one applicant at
an opportunity to attend an outside law
school, at increased expense, fails short of
providing for students of the colored race
facilities substantially equal to those fur-
nished to the whites in the law school
maintained in Baltimore.”

The court advanced other reasons why
the opportunities afforded negroes for a
legal education outside the State of Mary-
land was not equal to the opportunity fur-
nished the whites in the faw school main-
tained in Baltimore, but no such reasons
are present in the instant case, as' will be
shown by a comparison of the record in
the two cases.

As we read the Maryland case, it holds
that the negro there involved was entitled
to be admitted to the law school maintained
for the whites in Baltimore for two rea-
sons, (1) because the State had not au~
thorized the establishment of a law school
within the State for negroes, and there
was no legisfative declaration of a purpose
to do so, and (2) because the provision
made for the legal education of negro
students in schools outside the State was
wholly inadequate and mnot substantially
equal to the opportunity afforded the
whites within the State.

The opposite situation obtains in Mis-
souri. First, there is a legislative declara-
tion of a purpose 1o establish a law school
for negroes at Lincoln University when-
ever necessary or practical. Second, pend-
ing the establishment of such a school,
adequate provision has been made for the
legal education of negro students in recog-
nized schools outside of this State. For
these reasons the Maryland case is not in
point here. Many other cases are cited
by appellant, but, in our judgment, they
have no bearing on this case in view of our
constitutional and statutory provisions sep-
arating the races for the purpose of educa-
tion, and, as we have pointed out, making
provisions for higher education of the
negro substantially equal to the provisions
made for the whites.

Other points are advanced by appellant,
but they are all included in the questions
we have discussed and determined.

For all of the reasons stated, the judg-
ment below should be affirmed. It is so
ordered.

All concur.



