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·sTATE v .. CANADA 
131 S.W.2d 217 

Mo. 

STATE ex rei. ·GAINES v. CANADA, 
Registrar of Un~venlty,- et al. 

No. 35286. 
I 

' SuPreme. cOurt of Missouri~ in ~anc. 
Aug. 1, 1939. 

1. Courts eo>400 
Where decision of state Supreme Court 

was reversed with directions by United 
~t~tes Supreme Court, all questions not de­
cided by United States Sup:reme Court were 
l~ft ~open tor d~cisio~ b7 state Supreme 
Court. 

2. Evidence eo>29 · 

State Supreme Court would take Judi· 
-cia! ,notice ot a~et;tdments to statutes en~ 

acted· subsequent -to decision of Unite~ 
:States Supreme Court holding that state 
Supreme Court ·was - in error in _refusing 
mand;amus to compel admittance of a negro 
to school of law of ·state university "in a!). 
;fjence of other arid proPer provision for hiS 
legal training Within the state," requiring 
-curators of Lincoln Uillversity to reorganize 
institution so that lt shall alford to negro 
people of state opportunity tor training up 
to standard at State University of Missouri, 
and of an apPropriation of $200,000 by leg­
islature to carry amended' StatuteS into ef­
fect. Mo.St.Ann. §§ 9618, ·'9622, pp. 7327, 
7328. 

3. Mandamus ~187(7) 

On appeal from judgment denying man­
damus to comper admittance of a negro to 
school of law of state university, Supreme 
Court could not consider a certified copy of 
resolution purporting to show action taken 
by board of curators of _Lincoln University 
for setting up of a law school for negroes to 
be ope!ned by September 1, 1939, pursuant -to 
amended statutes, :furnished Supreme Court 
after cause was submitted~ since it was 
wholly extraneous ~o the record. Mo.St. 
Ann. §§ 9618, 9622, pp. 7327, 7328. 

4. Appeal and error €=J 107 
Generally, it is province of an appellate 

Court only to inquire whether a judgment, 
when rendered, was erroneous, but if, sui). 
sequent to the judgment, and before deci~ 

sion of appellate court, a law intervenes and 
positively changes the rule which goVerns, 
the' law must be obeyed, since it ls obliga­
tory. 

131 S.W.2d-14~ 

5. Mandamus eo>l87(9) 
Where sUbsequent to decision of United 

states Slip~eme- Court :holding that state 
Supreme Court "was in error in refusing 
mandamus to coMPel 8.dmittanCe of a negro 
to School of law of state untVeY.Sity ••tn ab­
sence of other _arid_ proper ·provision-- for his 
legal training- within the state," action was 
taken ·by curators of Lincoln University, 
pursuant to amended· statutes,· to establish 
law school for negrde·s to be ·ready by next 
school term, the _Supreme Court could not 
determine by judicial notice of ·amended 
statutes and pi-esumption tbat curators 
would pe:rrorm their mandatory duty under 
statutes, whether law school to be .estab· 
llshed at Lincoln· University would satisfy 
constitutional ._requirement ot equal · protec~ 
tlon of law, but such would be matter of 
evidence to .be presenied first in trial court. 
M:o.St.Ann. §§ 9618, 9622, pp. 7327, 7328. 

•' .. 

6. COnstitutional law eo>220 
The policy of establishing a law school 

at Lincoln University for negroes .which has 
not yet_ ripened into an actual establlshnient 
does not prevent retusal- to 'adinit negroes 
to the scho'Ql.of law ·or the state University 
from cOnstituting a denial ot equal protec­
tion of law& Mo.st.Ann. II 9618, 9622, pp~ 
7327, 7328. . . 

7. Courts e=>IOO 
Where, ~ubSequent to decision of United 

States .Supreme Court holding that state 
Supreme Court was In error In refusing 
mandamus to compel admittance of a· negro 
to school of law of state university "in "-b­
senee of other and proper provision for his 
legal training within the state," action was 
taken by curators of Lincoln University, pur­
suant to amended statutes, to establish law 
School for negroes to be ready by next school 
term, cause' was remanded to trial court to 
determine whether facilities at Lincoln Uni~ 
versity, to be available at next School term, 
would be substantially equivalent to those 
a:tl'orded _at state university, so as to satisfy 
constitutional requirement of equal protec­
tion of taws, and, if: so·, mandamus would be 
denied, but otherwise It would issue. Mo. 
St.Ann. il 9618, 9622, pp. 7327, 7328. 

Appeal from Circuit Court, Boone Coun­
ty; W. M. Dinwiddie, Judge. 

Mandamus proceeding by the State of 
Missouri, on the relatiOn of Lloyd L 
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Gaines, against S. W. Canada, Registrar 
of the University of Missouri, and the 
Curators of the University of Missouri, 
to compel the curators of the University to 
admit the relator to the School of Law of 
the State University of Missoud. From 
judgment quashing alternative writ and 
denying peremptory writ, the relator ap­

peals. The United States Supreme Court, 
305 U.S. 337, 59 S.Ct. 232, 83 L.Ed. 208, 
reversed the judgment of the Missouri Su­
preme Court, 342 Mo. 121, 113 S.W.2d 783, 
affirming the circuit court's judgment. 

Reversed and remanded in conformity 
with mandate of United States Supreme 
Court. 

Sidney R. Redmond and Henry D. Espy, 
both of St. Louis, and Charles H. Houston, 
of Washington, D. C., for appellant. 

Fred L. Williams, of St. Louis, Nick T. 
Cave, of Columbia, and William S. Hogsett 

and Ralph E. Murray, both of Kansas 
City, for respondents. 

LEEDY, Judge. 
This is the second submission of this 

cause in this court. In our former opin­
ion, it was held, among other things, that 
in view of the public policy of the state 
with reference to the separation oi the 
races for the purpose of education, the 

opportunity offered appellant (a Negro) 
for a law education in the university of 
an adjacent state was substantially equal 
to that offered white students by the Uni­
versity of Missouri, and, therefore, the 
refusal to admit him as a student in the 
School of Law of the latter institution, 

did not deny him equal protection of the 
laws, in violation of the Fourteenth 
Amendment to the Federal Constitution 
U.S.C.A. And the judgment of the Boone 
circuit court, which quashed an alterna­
tive writ of mandamus, and denied a 
peremptory writ to compel his admission 

therein was affirmed. 342 Mo. 121, 113 
S.W.2d 783. Thereafter relator sued out 
a writ of certiorari in the Supreme Court 
of the United States, where, on oral argu­
ment and submission, in an opinion by a 
divided court, our judgment was reversed, 
and the cause remanded for further pro­
ceedings not inconsistent with said opin­

ion. 305 U.S. 337, 59 S.Ct. 232, 238, 83 
L.Ed. 208. 

[1] It is conceded that all questions 
not decided by the Supreme Court of the 
United States are left open for decision, 
and, as thus narrowed, respondents urge 

only two propositions: (1) The effect of 
certain state legislation enacted since the 
rendition of said decision; and (2) a· 'chal­
lenge of appellant's right, independently of 
the new law, to appeal to the discretion 
of this court to grant mandamus in the 
premises. 

Proceeding, then to a consideration of 
the first of these questions, it is appro­
priate to note that no controversy arises 
between the parties with respect to the 
fundamental position of appellant, which 
is tersely stated in his brief, as follows: 
"That while he cannot compel the State to 
offer him legal instruction at any particular 
school within the State, nevertheless the 
State cannot bar him solely on account of 

color from the only existing public law 
school in the State." 

[2] In holding we had erred in deny­
ing the federal question set up by appel­
lant, the opinion of the Supreme Court of 

the United States, by way of summary, 
says, "We are of the opinion that the rul­

ing was error, and that petitioner was en­
titled to be admitted to the law school of 
the State University in the absence of 
other and proper' provision for h4s legal 
training 'Within the State.3

' (Italics ours.) 
Since that decision, and before the cause 
was again submitted at the present term, 
the 60th General Assembly, by enacting 
House Bill No. 195, with an emergency 
clause (approved and signed by the Gov .. 
ernor on May 4, 1939) amended the Lincoln 
University Act [Sees. 9616-9624, R.S. '29, 
Mo.St.Ann. §§ 9616-9624, pp. 7327-7329], 
by repealing former Sees. 9618 and 9622, 

and enacting in lieu thereof two new sec­
tions, bearing the same numbers, and read­
ing, respectively, as follows: 

"Section 9618. The Board of Curators 

of the Lincoln University shall be au­
thorized and required to reorganize said 
institution so that it shall afford to the 
negro people of the state opportunity for 

training up to the standard furnished at 
the State University of Missouri. To this 
end the board of curators shall be au­
thorized to purchase necessary additional 
land, erect necessary additional buildings, 
to open and establish any new school, de­
partment or course of instruction, to pro­
vide necessary additional equipment, and 
to locate the respective units of the univer­

sity wherever in the State of Missouri in 
their opinion the various schools will most 
effectively promote the purposes of this 
article. 
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"Section 9622. Pending the full develop- The Schooner Peggy, 1 Cranch 103, 2 L. 
ment of the Lincolq Univ,ersity, the Board Ed. 49, and quoted .approvingly in Simpson • 
of Curators shall have the authority, if v. Stoddard County, 173 Mo. 421, 73 S.W. 
and when any qualified. qegro resident so 70Q, 714, as ~Ollows :1 "It;is, in general, true 
requests, to arrange fo:f his attendance at that' the province of an appellate court is 
a college or university in· some other state only to inquire whether· a judgment, when 
to take any course. or. tO study any- subjects rendered, is errOneoUs or not. But if, sub~ 
provided for at ·the State University of sequent to the' judgment, and before the 
Missouri, and which are not. taught at the decision of the appellate ·_court, a law in­
Lincoln University, .. and to pay the reason- tervenes and positivety:changes the rule 
able tuition fees for S"Qch attendance." which governs/ the law must be obeyed, 
- Mo.St.Ann. §§ 9618, r962Z, pp. 7327, 7328. for it 'is obligatory!' ·See also, Totten v. 

James, 55 Mo: 494; Hubbard v. Gilpin, 57 
Mo. 441 ; Dtiplei ·Printing Press Co. v. 
Deering, 254 U.S. 443, 41 S.Ct. 172, 65 L. 
Ed. 349, 16 A.L.R. · 196; Texas Co. v. 
Brown, 258 U.S. 466, 42 S.Ct. 375, 66 L.Ed. 
721; · McCann v. ·Retirement Board, 331 
Ill. 193, 162 N.E. 859. 

- Of this enactment, as· Well as an appro­
p_Tiation of $200,000 to carry the same into 
effect, We take jUdicial ·notice. , The ap­
Propriation mentioned iS in addition to ap­
propriations for other purposes <>f $606,000,' 
payable out of general revenue, and $48,-
500, payable out of the Lincoln University 
Fund. The $200,000 item, which consti­
tutes section 3 of House Bill No. 584, 
reads as follows : "There is hei"eby ap~ · 
propriated out of the 'State Treasury, 
chargeable to the Gejter~l Revenue fund, 
for Lincoln University for' the years 1939 
and 1940, the sum of Two Hundred Thou-· 
sand Dollars ($200,000.00)' for the use of 
the Board of Curators Of. Lincoln Univer­
sity in employing additioflal teachers and 
instructors -and the purchases of necessary 
equipment for the purjlose of opening new. 
departments so as to comply with the pro­
visions of section 9618 of the Revised Stat­
utes of Missouri as amended by the Laws 
of Missouri, 1939." 

[3] Since the cause ,was submitted, we 
have been furnished with a certified copy 
of a J;esolution purportit\g' to show the ac­
tion taken at a meeting of the Board of 
Curators of Lincoln Uhiversity, on June-
26, 1939, by which the 'President was au­
thorized and directed "'to proceed immedi­
ately to set up a Law School to be opened 
by September 1, 1939, employing necessary' 
and qualified teachers or ·instructors, and· 
that the setting up of the 'School shall be 
in accordance with the · co'-operation, ·sug­
gestions and advices of the representatives 
of the North Central Association of Col­
leges and Secondary Schools." We are 
not aware of any rule of. procedure under 
which it would be competent for us. to give 
consideration to _the resolution, and- none 
has been suggested. It is Wholly extrane­
ous to the record, and mhst be· disregarded.' 
. I 4J ' As the relief her~ sought can oper­
ate only in futuro, we recognize as applica.: 
ble the principle stated in an opinion .by 
Chief Justice Marshall in United States v. 

[5] Respondents urge, that Sec. 9618, 
supra, as amerided, nlakes proper provision 
for relator's legal training within the bor­
ders of the state, and affords hi'm an oppor­
tunity for such. iDStructiOn equal to that 
available to whites at the Uhiversity of 
Missouri; and that, by invoking the rule of 
law presuming right acting on the part of 
officers charged with a mandatory duty un­
der a StatUte -(L e., the cu·ratOrs of Lincoln 
will perform their legal duty to establish a 
School of Law equal to the one in the 
University of Missouri), appellanes con­
stitutional- rights will have -been satisfied, 
and, therefore, the 'writ-- should be denied. 
Although expressly conceding that the new 
act "eliminates the discr'etion. left to the 
curators and places on the curators an un· 
conditional obligation to open new schoolS 
and new departments," appellant says, 
"But assuming, for the purposes of argu-. 
ment only that the curators did create. some. 
sort of a law school by September, 1939, 
this court could not ;deterlnine by judicial 
notice whether such law school satisfied 
the constitutional requirenlent of equal pro­
tection of the laws. That. ;would be a ~at­
ter of evidence to be presented to and 
weighed first in the trial court." In this we 
think appellant correct. 

[6] The Supreme Court of the United 
States said of- former section 9618: u* * 
it appears that the policy of establishing a 
law school at Lincoln Uni_versity has not 
yet ripened intq an actual establishment, 
and it cannot.be said that a mere dec;lara· 
tion of purp~se, still Wlfulfilled, is enough.'~ 

· [7] · We· are unwilling to undertake to 
determine- "the constitutional adequacy ·of 
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the provision now made for relator's legal 

education within the borders of the state 

by the expedient o:£ coupling judicial notice 

with a presumption of law. Orderly pro-. 

cedure requires that the question be sub~ 

mitted to, and determined by the trial court 

in the first instance. If the facilities at 

Lincoln University, to be available at the 

commencement of the next school term, 

which is in September, are in fact substan­

tially equivalent to those afforded at Mis­

souri University, the writ should be denied; 

otherwise it must 1ssue, as a denial under 

those circumstances would ·amount to an 

arbitrary exercise of discretion. The judg­

ment is, accordingly, reversed, and the 

cause remanded for further proceedings in 

conformity with the ·views herein express­

ed. 

All concur, except HAYS, J., absent. 

BRIDGEWATER v. GENERAL EX· 

CHANGE INS. CORPORATION. 

No. 19468. 

Kansas City Court of Appeals. Missourt 

July 3, 1939. 

Rehearing Denied July 31, 1939. 

I. Insurance €=>330(4) 

Where automobile fire policy contained 

provision excluding liability of insurer for 

loss while automobile was subject to any 

lien, mortgage, or other encumbrance not 

specifically described in policy or otherwise 

provided by written agreement, the placing 

of mortgage on automobile subsequent to is· 

suance of policy without knowledge of in· 

surer did not render policy void, but merely 

relieved insurer of liability for any loss 

which might occur during existence of mort· 

gage. 

2. Insurance €=>330(3) 

did not relieve insurer of liability, where 

proceeds of mortgage' were used to pay off 

balance of a mortgage described in policy,· 

since mortgage was in effect a renewal of ' 

mortgage described in policy. 

3. Insurance €=>330(1) 

Under provision in automobile :fire pol­

icy relieving insurer of liability for loss 

occurring while automobile was subject ro 

lien, mortgage, or other encumbrance not 

specifically described in policy or otherwise 

provided by a written agreement, a mort· 

gage placed on automobile subsequent to fs.. 

suance of policy without knowledge of insur­

er, given as additional security for debt of 

third person, relieved insurer of liability for 

loss of automobile, where it -Was not shown 

that debt of third person had been paM 

prior to date automobile was destroyed by 

fire. 

4. Insurance ~392~ 

Where insurer conteiJ.ded that existen~ 

of mortgage not described in policy or con­

sented to by insurer worked a suspension of· 

automobile fire policy, and not that it ren­

dered policy void, the failure of insurer t1> 

tender return of premium within reasonable 

time after discovery of unauthorized mort­

gage did not waive insurer's right to deny 

liability for loss occurring while automo­

bile was subject to unauthorized mortgage, 

since insurer had a right to retain the pre-· 

mtum and to accord to insured an oppor-· 

tunity to revive insurer's liability under pol.! 

icy by discharge of the mortgage at ant' 

time within the term of the policy. 

5. Insurance ¢:'198(5) 

Where automobile fire policy provided 

that policy might be canceled at any time 

at request of insured, whereupon insured 

would be entitled to ·return of customary 

short rate premium for unexpired portion 

of term, and a fire loss occurred while pol­

icy was suspended, reducing value of au• 

tomobile to mere junk value, insurer was 

not obligated to return short rate premi· 

um, in absence of request by insured. 

Appeal from Circuit Court, Buchanan 

County; Sam Wilcox, Judge. Under provision in automobile fire pol· 

icy relieving insurer of liability for loss oc­

curring while automobile was subject to 

lien, mortgage, or other encumbrance not 

specifically described in policy or otherwise 

provided by written agreement, a mortgage, 

placed on automobile subsequent to issu­

ance of policy without knowledge of insurer, 

Action by Roy Bridgewater against the 

General Exchange Insurance Corporation 

on an automobile fire insurance policy. 

From a judgment for the plaintiff, the de­

fendant appeals. 

Reversed. 


