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as both of those cases upheld admiralty 
jurisdiction of claims by the carrier, not 
the shipper or consignee of goods, against 
the pier operator. 

[3, 4] While it appears on the basis 
of the pleadings that there is no ad
miralty jurisdiction of the libellant's 
claim against Wiggin, facts may be de
veloped later which would bring the claim 
within the jurisdiction of the admiralty.* 
Therefore, the exceptions to the juris
diction of the original libel are overruled 
without prejudice. 

Rudolph W. ADAMS et al., Plaintiffs, 
v. 

SCHOOL DISTRICT NUMBER 5, 
ORANGEBURG COUNTY, SOUTH 
CAROLINA, a public body corporate, 
and Larry R. Wells, Chairman of the 
Board of Trustees of School District 
Number 5, Orangeburg County, Dr. 
Harry Atwell, R. S. Williams, Jr., Talley 
Smith and Edgar Culler, Members, 
Board of Trustees of School District 
Numbe-r 5, Orangeburg County, South 
Carolina, and H. A. Marshall, Superin· 
tendent of School District Number 5, 
Orangeburg County, South Carolina, 
Defendants. 

Civ. A. No. 8301. 

L'nited States District Court 
E. D. South Carolina, 
Orangeburg Division. 

Aug. 12, 1964. 

Class action by Negro children and 
their parents to enjoin operation of com-

* "\Vitlwut passing on the merits of mat
ters not yet before the court, it seems 
unlikely that the libellant could proceed 
in admiralt~- on a contract between it and 
"\Viggin, if such existed, as such an agree
ment would probably have been only for 
the storage of goods and that has been 
settled not to be a maritime contract. 
Pillsbury Flour Mill Co. v. Interlake S. 
S. Co., 40 F.2d 439 (2d Cir. 1930), cert. 

pulsory biracial school system. The 
plaintiffs moved for summary judgment. 
The District Court, Simons, J., held that 
conduct of school district in maintaining 
compulsory biracial school system depriv
ed Negro children of their constitutional 
rights, under due process and equal pro
tection clauses, and Negro children were 
thus entitled to injunction restraining 
continued operation of such system. 

Motion granted. 

1. Injunction <P127 
Evidence of basic ethnic differences 

in educational achievement and psycho
metric intelligence allegedly existing be
tween white and Negro pupils could not 
be considered by District Court in class 
suit to enjoin operation of compulsory 
biracial school system. Fed.Rules Civ. 
Proc. rule 23 (a) (3), 28 U.S.C.A.; 28 
U.S.C.A. § 1343(3), 42 U.S.C.A. § 1983. 

2. Constitutional Law <P220, 274 
Courts C=>2S2.4(9) 

Conduct oi school district in main
taining compulsory biracial school system 
deprived Negro children of their constitu
tional rights, under due process and equal 
protection clauses, and Negro children 
were thus entitled to injunction restrain
ing continued operation of such system. 
U.S.C.A.Const. Amend. 14. 

3. Schools and School Districts €:=:>154 
School district which permits few 

Negro children to transfer out of segre
gated schools and takes no further action 
to desegregate has not complied with Su
preme Court's mandate for good faith 
compliance at earliest practicable date. 

4. Injunction €:=:>189 
Plaintiffs in school desegregation 

case have right to obtain injunctive relief 

dPn. 282 "C.S. 813, 51 S.Ct. 24, 75 L.E<l. 
730 (1930). Dut conceivably Smith & 
Dird could charge \Yiggin inferentially as 
agent for Xorton Line. Compare Luck
enbach Steamship Co. v. Coast :\If~. & 
Sup. Co., 185 l<'.Sutll'· 910 (E.D.X.Y. 
19GO), opinion on reargument at p. 921. 
with Armstrong Cork Co. v. Farrell 
Line, Inc., 81 I!'.Supp. 848 (E.D. I' a. 
1948). 
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for class they represent as well as in- ciples enunciated in Brown v. Board of 
dividual relief for themselves. Education of Topeka, 347 U.S. 483, 74 S. 

Matthew J. Perry and Lincoln C. Jen
kins, Jr., Columbia, S. C., Zack E. Town
.send and Earl W. Coblyn, Orangeburg, 
S. C., Jack Greenberg, New York City, 
for plaintiffs. 

Sims & Sims, James A. Moss, Jerry M. 
Hughes, Jr., Orangeburg, David W. Rob
inson, Columbia, S. C., for defendants. 

SIMONS, District Judge. 
This action was brought by the named 

Negro children residing in Orangeburg, 
South Carolina, and their parents on be
half of themselves and others similarly 
situated, as a class action under Rule 23 
(a) (3) of the Fed. Rules of Civil Proce
dure, for a permanent injunction enjoin
ing School District Number 5 of Orange
burg County, its Trustees and the Super
intendent of said School District Number 
5 from continuing the policy, practice, 
custom and usage of operating a com
pulsory biracial school system in said 
School District Number 5 in violation of 
the due process and equal protection 
clauses of the Fourteenth Amendment to 
the Constitution of the United States. 

Plaintiffs also seek an Order of this 
Court directing the defendants herein to 
integrate all school personnel and for 
costs. 

This action was brought pursuant to 
the provisions of Title 28 U.S.C. § 1343 
(3) and 42 U.S.C. § 1983. 

In their Complaint filed March 20, 
1964, the petitioners herein allege in sub
stance that they are deprived of equal 
protection of the laws within the meaning 
of the Fourteenth Amendment in that the 
defendants are maintaining dual, biracial 
school systems with some schools being 
attended solely by white pupils and staff
ed by white teachers, principals and other 
professional personnel; and with the 
other schools being attended solely by 
Negro pupils and staffed by Negro prin
cipals, teachers and other professional 
personnel, all in violation of the prin-

Ct. 686, 98 L.Ed. 873 (1954). 

Plaintiffs allege that they have applied 
to defendants for permission to enroll 
the minor plaintiffs in certain schools 
operated by the defendants, and that, as 
of the date of filing their Complaint here
in, no final action has been taken on the 
said applications. Plaintiffs admit that 
they have not exhausted the administra
tive remedies provided by the South 
Carolina Code of Laws, §§ 21-247, 21-
247.1, 21-247.2 and 21-247.3 Code of 
Laws of South Carolina 1962. 

The defendants in their Answer here
in deny that pupil assignments are deter
mined solely by race or color. It is al
leged that, under the School Board's 
rules, parents of children may apply for 
enrollment at particular schools at any 
time 100 days in advance of the opening 
of a school term, and that the School 
Board does not pass on these enrollments 
prior to the expiration of this period. 
The defendants also pleaded that there 
were ethnic differences in educational 
achievement and psychometric intelli
gence, that 'vould seriously impair the 
academic standards and educational op
portunities for both white and Negro 
children in School District Number 5, 
Orangeburg County; and that it would 
be for the best interest of the Negro 
pupils, as well as the white pupils, that 
segregated schools be maintained. 

Defendants admit in their Answer that 
a separation of the white and Negro races 
in the public schools within School Dis
trict Number 5, Orangeburg County, does 
exist, but that it is pursuant "to volun
tary custom and usage". Defendants also 
admit that applications from some of the 
minor Negro plaintiffs to enroll in certain 
schools for the 1964-1965 school term 
were received on November 4, 1963, De
cember 2, 1963, December 9, 1963 and 
February 20, 1964; and they further ad
mit that no final action has been taken on 
these applications. Applications from 
six Negro children other than plaintiffr:: 
to enroll in certain schools were also re
ceived during the period from November 
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4, 1963 to January 28, 1964, with no final 
action being taken. 

A Pretrial Conference was held by the 
Court on July 14, 1964 in Columbia, S.C., 
with counsel for all parties present and 
participating. During this hearing, Mo
tion to Intervene on behalf of Jimmy D. 
Rembert, et al, filed with the Court on 
April 23, 1964 was granted, and the Court 
ordered that said third parties listed in 
the Motion to Intervene be made parties
defendant to this action. 

As a result of the Pretrial Conference, 
counsel for the parties agreed that no oral 
evidence would be offered; that the Court 
would consider the case on the pleadings, 
the plaintiffs' Interrogatories and defend
ants' Answers thereto, the Deposition of 
H. A. Marshall, Superintendent of School 
District No. 5, offered by the plaintiffs, 
and the exhibits consisting of: a) Orig
inal Petition filed by some of the plain
tiffs with the Orangeburg School District 
in 1955 (Plaintiffs' Exhibit #1); b) Cor
respondence between petitioners request
ing transfer and the school board subse
quent to 1955 (Defendants' Exhibit #2) ; 
and c) The Appendix of appellants com
prising the record on appeal to the 
Fourth Circuit designated as 9216, en
titled "School District No. 20, Charles
ton, S. C., et al., appellants v. Millicent F. 
Brown, a minor, et al, appellees" (De
fendants' Exhibit #1). Said Appendix 
contained the record on appeal in Brown, 
et a!, v. School District #20, et al, 226 
F.Supp. 819 (E.D.S.C.1963), affirmed 328 
F.2d 618 (4th Cir. 1964) presently on 
Petition of Certiorari to the U. S. Su
preme Court. This record contained 
substantial testimony indicating basic 
ethnic differences in educational achieve
ment and psychometric intelligence ex
isting between white and Negro pu
pils; and was strenuously objected to 
by plaintiffs' counsel upon the grounds 
that such evidence was irrelevant, im
material and not a litigable issue in 
view of Brown v. Board of Education 
of Topeka, 347 U.S. 483, 74 S.Ct. 686, 98 
L.Ed. 8'73; Brown v. School District #20, 
Charleston, S. C., Supra; Bailey v. Pat
terson, 369 U.S. 31, 82 S.Ct. 549, 7 L.Ed. 

2d 512; Watson v. City of Memphis, 373 
U.S. 526, 83 S.Ct. 1314, 10 L.Ed. 529; 
Goss v. Board of Education of City of 
Knoxville, Tenn., 373 U.S. 683, 83 S.Ct. 
1405, 10 L.Ed.2d 632. The Court ad
mitted such evidence over plaintiffs' ob
jections, so that the record in the case 
would be complete in the event the U. S. 
Supreme Court, in the case of Brown, et 
al, v. School District of Charleston, S. C., 
supra, now pending before it from this 
District, should modify its prior line of 
decisions beginning with Brown v. Board 
of Education of Topeka, 347 U.S. 483, 
74 S.Ct. 686, 9 L.Ed. 873 (1954 l, by de
termining that the b:>.sic ethnic differ
ences in educational achievement and 
psychometric intelligence between white 
and Negro pupils are relevant and mate
rial to the issues in this type case ; and 
that such matters may properly be con
sidered by school boards in the enroll
ment and assignment of pupils of the 
two races to different schools. 

It was further stipulated by cmmsel for 
the parties that, as of July 14, 1964, there 
were no changes in the parties-plaintiffs 
or parties-defendants to this action; and 
that the minor plaintiffs and the other 
six Negro applicants still desired to 
transfer to the white schools in District 
No. 5, in accordance with their prior ap
plications. Also at the Pretrial Confer
ence, the Court denied plaintiffs' Motion 
to Strike Paragraph 11 of defendants' 
Answer as redundant, immaterial and 
impertinent. 

At the end of the Pretrial Conference, 
it was stipulated by counsel for all par
ties that the record was complete, and 
that the only matter left undecided by 
the Court was plaintiffs' Motion for a 
Summary Judgment. The Court, on 
July 16, 1964, issued its Pretrial Order 
embodying all matters passed upon, stip
ulations entered into, nnd agrc:cmen:s 
made by the parties. 

The record in this case conclusively 
shows that the defendants arc continuing 
to maintain and operate dual, biracial 
schools; and that they have constantly 
failed or refused to take any appreciable 
steps to comply with the U. S. Supreme 
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Court's desegregation decisions, begin- others similarly situated for whom · 
ning with Brown v. Board of Education, the actions have been brought are, 
Supra, which said decisions have been by reason of the segregation com-
fully and consistently subscribed to and plained of, deprived of the equal 
implemented by numerous decisions of protection of the laws guaranteed 
the Court of Appeals for the fourth Cir- by the Fourteenth Amendment.' 
cuit and the District Courts of this State. 

The defendants lierein rely heavily on 
the ethnic differences in educational 
achievement and psychometric intelli
gence that exist between the white and 
Negro pupils in the Orangeburg com
munity, (Defendants' Exhibit #1), to 
support their position for maintaining 
separate schools in the interest of the 
children of both races. It was stipulated 
by Counsel during the Pretrial Confer
ence held on July 14, 1964, that testimony 
of the basic differences between white 
and Negro children in the Charleston, 
S. C. area introduced in the record in the 
case of Brown v. School District No. 20, 
Charleston, S. C., supra, was adequate 
to cover the issues raised in Paragraph 
11 of defendant's Answer and in the In
tervenors' Answer in the instant case, 
as to the basic differences between white 
and Negro children in the Orangeburg 
area.1 

[1] Although this Court is impressed 
by the evidence of basic differences which 
appear to exist between the children of 
the two races, as presented by the defend
ants and intervenors herein, it is bound 
under the doctrine of stare decisis from 
considering such evidence in connection 
with this case, unless the Supreme Court 
should modify its prior desegregation de
cisions, Supra. As was stated by Judge 
Martin in Brown v. School District No. 
20, Charleston, S. C.: 

"In Brown v. Board of Education, 
347 U.S. 483, 495, 74 S.Ct. 686, 692, 
98 L.Ed. 873, the United States Su
preme Court held : 

" 'We conclude that in the field 
of public education the doctrine of 
"separate but equal" has no place. 
Separate educational facilities are 
inherently unequal. Therefore, 
we hold that the plaintiffs and 

"The position taken by the defend
ants and the intervenors in effect, 
asks this Court (a U. S. District 
Court) to overrule the United States 
Supreme Court, the Fourth Circuit 
Court of Appeals and all the numer
ous decisions by those courts, reiter
ating, expanding and amplifying the 
holdings of the United States Su
preme Court in Brown v. Board of 
Education (supra). Under the doc
trine of stare decisis this Court has 
no such authority." supra, 226 F. 
Supp.pp.825,826. 

The Opinion in this case was affirmed by 
the Court of Appeals of the Fourth Cir
cuit, 328 F.2d 618. 

FINDINGS OF FACT 
1) Orangeburg School District No. 5 

is completely segregated; seven schools 
are designated for the attendance of 
white children, and seven schools are 
designated for the attendance of Negro 
children. No Negro child has ever been 
assigned to a white school, and no white 
child has ever been assigned to a Negro 
school. 

2) There are no formal pre-registra
tion procedures for beginning students in 
the Orangeburg schools. White students 
register for the white schools, and Negro 
students register for the Negro schools. 

3) White children move from elemen
tary schools to white junior high and 
high schools, and Negro children move 
from Negro elementary schools to Negro 
junior high and high schools. 

4) Applications from several of the 
Negro minor plaintiffs and others of their 
class have been timely made to transfer to 
previously all-white schools. 

5) No final action has been taken by 
the School Board on the transfer applica
tions. 

I. See Pretrial Orucr uatcu July lG, 1DG4. 
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6) The plaintiffs have not exhausted 
their administrative remedies contained 
in § 21-247 et seq., Code of Laws for 
S.C. 1962. 

7) The plaintiffs would have been de
nied their requests to transfer, had they 
exhausted all administrative remedies. 

8) The authorities of School District 
No. 5 have apparently made no effort to 
comply with the Supreme Court's rulings 
in the Brown decisions and subsequent 
decisions of the Courts. Neither have 
they proposed any plan to implement 
these desegregation decisions, and have 
indicated through counsel that they have 
no present intentions to do so. Thus, this 
Court is without any choice but to follow 
the decisions of the U. S. Supreme Court 
and the Court of Appeals of the Fourth 
Circuit, supra and infra. 

[2] In applying the undisputed facts 
in this case to the controlling principles 
of law as so overwhelmingly enunciated 
by the Appellate Courts, this Court must 
conclude that the defendants herein, their 
agents, servants and employees are acting 
in a manner so as to deprive the plaintiffs 
and others of their class of their con
stitutional rights, under the due proc
ess and equal protection clauses of the 
Fourteenth Amendment to the Constitu
tion of the United States, and must, 
therefore, find as a matter of law that 
the plaintiffs herein are entitled to a 
Summary Judgment. 

In Brown v. Board of Education of 
Topeka, Supra, the Supreme Court of the 
United States stated: 

"We conclude that in the field of 
public education the doctrine of 
'separate but equal' has no place. 
Separate educational facilities are 
inherently unequal. Therefore, we 
hold that the plaintiffs and others 
similarly situated for whom the ac
tions have been brought are, by rea
son of the segregation complail1ed 
of, deprived of the equal protection 
of the laws guaranteed by the Four
teenth Amendment." 
The Supreme Court, in Brown v. Board 

of Education of Topeka, 349 U.S. 294 at 

page 300, 75 S.Ct. 753, at page 756, 99> 
L.Ed. 1083, further stated: 

"At stake is the personal interest of 
the plaintiffs in admission to public 
schools as soon as practicable on a 
nondiscriminatory basis. To effec
tuate this interest may call for elim
ination of a variety of obstacles in 
making the transition to school sys
tems operated in accordance with the 
constitutional principles set forth in 
our May 17, 1954, decision. Courts 
of equity may properly take into ac-
count the public interest in the elim
ination of such obstacles in a sys
tematic and effective manner. But it 
should go without saying that the 
vitality of these constitutional prin
ciples cannot be allowed to yield sim
ply because of disagreement with. 
them. 
"While giving weight to these pub
lic and private considerations, the 
courts will require that the defend
ants make a prompt and reasonable 
start toward full compliance with our 
May 17, 1954, ruling. * * * ,. 
(Emphasis added). 

In conclusion, at page 301, 75 S.Ct. at 
page 757, the Court stated: 

"* * * [T]he cases are remand
ed to the District Courts to take such 
procedures and enter such orders and 
decrees consistent with this opinion 
as are necessary and proper to admit 
to public schools on a raciaUy non
discriminatory basis with all deliber
ate speed the parties to these cases." 
(Emphasis added). 

The Supreme Court further declared, 
in Cooper v. Aaron, 358 U.S. 1, 78 S.Ct. 
1401, 3 L.Ed.2d 5 (1958): 

"State authorities were thus duty 
bound to devote every effort toward 
initiating desegregation and bring
ing about the elimination of racial 
uiscrimination in the public school 
system". 
These mandates from the Supreme 

Court of the United States have been 
religiously and faithfully followed by the 
Court of Appeals of the Fourth Circuit 
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]n all of its decisions, so that today this propriate. Brown v. School District 
Court has no alternative but to follow No. 20, Charleston, South Carolina, 
.along the pathway that has been so clear- 328 F .2d 618 (4th Cir. 1964) ." 
ly and unmistakably delineated in these 
decisions. 

[3, 4] As stated by Chief Judge So
beloff in Buckner v. County School Board 
·of Greene County, Virginia, 4 Cir., 332 
.F.2d 452 (decided May 25, 1964): 

"It is too late in the day for this 
school board to say that merely by 
the admission of a few plaintiffs, 
without taking any further action, 
it is satisfying the Supreme Court's 
mandate for 'good faith compliance 
at the earliest practicable date.' 
"The right of the plaintiffs to obtain 
injunctive relief for the class they 
represent as well as individual re
lief for themselves is clear beyond 
doubt. School Board of the City of 
Charlottesville, Virginia v. Allen 
(County School Bd. of Arlington 
County v. Thompson), 240 F.2d 59 
(4th Cir. 1956), upheld the plaintiffs' 
right 'to obtain a general injunction 
.against the school officials prohibit
ing racial discrimination in the ad
ministration of the schools * * * .' 
Green v. School Board of City of 
Roanoke, Virginia, 304 F.2d 118, 123 
(4th Cir. 1962). And these cases 
blazed no new trail. Injunctions 
were similarly ordered in Frasier v. 
Board of Trustees of University of 
.North Carolina, 134 F.Supp. 589, 
593 (M.D.N.C.1955) (three-judge 
court), aff'd per curiam, 350 U.S. 
979, 76 S.Ct. 467, 100 L.Ed. 848 
(1956), against discriminatory ad
ministration of the University of 
.North Carolina." 

The Court, at page 455, further stated: 
""When Judge Martin enjoined the 
Charleston, South Carolina, School 
Board from continuing its policy of 
racial segregation. and ordered them 
to admit all applicants to the schools 
of their choice until the Board had 
submitted to the court and gained 
approval of a plan of desegregation, 
we upheld the court's action as ap-

232 F.Supp.-44Va 

In Green v. School Board of City of 
Roanoke, Virginia, supra, the Court re
peated that: 

"' [T]he individual (Negro) appel
lants are entitled to relief, and also 
they have the right to an injunction 
on behalf of the others similarly sit
uated.' (304 F.2d at 124). The 
same principle was enunciated and 
injunctions were ordered in ,Tcffers 
v. Whitley, 309 F.2d 621 (4th Cir. 
1962) ." 

In Wheeler v. Durham City Board of 
Education, 309 F.2d 630, (4th Cir. 1962), 
the Court said: 

"[T]hese plaintiffs are entitled to an 
order for their admission for the 
1962-63 school year to the schools 
for which they have applied, to a 
declaratory judgment that the de
fendants are administering the 
North Carolina Pupil Enrollment 
Act in an unconstitutional manner, 
and to an injunction against the con
tinuance of the board's discrimina
tory practices. The injunction shall 
control all future assignment of 
pupils to schools unless and until the 
defendants submit to the District 
Court a suitable plan for ending the 
existing discrimination. 'Any such 
plan, before being approved by the 
District Court, should provide for 
immediate steps looking to the ter
mination of the discriminatory prac
tices "with all deliberate speed" in 
accordance with a specified time 
table.' [Green v. School Board of 
City of Roanoke, 304 F.2d 118 (4th 
Cir. 1962)]" (309 F.2d at 633). 

In Bradley v. School Board of the City 
of Richmond, Virginia, 317 F.2d 429, 
(4th Cir. 1963), the Court again reiter
ated: 

"[N]ot only are the individual in
fant plaintiffs entitled to relief which 
has been ordered but the plaintiffs 
are entitled, on behalf of others of 
the class they represent and who are 
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similarly situated, to an injunction 
against the continuation of the dis
criminatory system and practices 
which have been found to exist." 

The Fourth Circuit, in Jeffers v. Whit
ley, 309 F.2d 621 at page 629 (1962), 
stated that the plaintiffs were: 

"[E]ntitled to an order enjoining the 
School Board from refusing admis
sion to any school of any pupil be
cause of the pupil's race. So long 
as the School Board follows its prac
tice of racial assignments, the in
junctive order should require that it 
freely and readily grant all requests 
for transfer or initial assignment to 
a school attended solely or largely by 
pupils of the other race." 
Other recent cases of the Fqurth Cir

cuit dealing with the general principles 
herein involved and which are binding on 
this Court are as follows: Bell v. School 
Board of Powerton Co., Va., 321 F.2d 
494; Brunson v. Board of Trustees, 
School Dist. #1, 4 Cir., 311 F.2d 107; 
Hill v. School Board of City of Norfolk, 
Va., 4 Cir., 282 F.2d 473; Farley v. 
Turner, 281 F.2d 131; Jones v. School 
Board of City of Alexandria, Va., 4 Cir., 
278 F.2d 72; School Board of Warren 
Co. v. Kilby, 4 Cir., 259 F.2d 497; School 
Board of City of Norfolk v. Beckett, 4 
Cir., 260 F.2d 18. 

ORDER 
1) It is ordered that the defendants 

herein, their agents, servants and em
ployees, admit and enroll as students, the 
minor plaintiffs herein and the other 
six Negro children who have heretofore 
made timely applications for transfers, 
at the white schools to which they would 
be entitled as a white child living in the 
same school zone, for the school term be
ginning September 1964, subject to the 
same terms and conditions as other stu
dents enrolled in said schools; provided, 
however, that such Negro. children pre
sent themselves at said schools for regis
tration at the beginning of the new school 
term in September 1964. 

2) It is further ordered that the de
fendants, their agents, servants and em-

ployees are hereby restrained and enjoin
ed from refusing admission to the plain
tiffs herein, and the other eligible Negro 
applicants for transfer on the basis of 
race, color or creed. 

3) It is further ordered that because of 
the short period of time before the be
ginning of the 1964-1965 school year; 
the uncertainty of the number of appli
cants that may desire transfer to a dif
ferent school than the one in which they 
are presently enrolled; the uncertainty 
of the number of first grade students 
who may desire to enroll in a school other 
than the one in which they would have 
been enrolled prior to this Order; the 
administrative difficulties that would nec
essarily flow from such uncertainties, this 
Court, in the exercise of the discretion 
vested in it, holds that it would be im
practical to require the Board to admit 
others, similarly situated to the plaintiffs 
herein, other than the six Negro appli
cants who have heretofore made timely 
applications for transfers, to schools oth
er than those they are presently enrolled 
in or other than those that they would 
be initially enrolled in, under the dual 
system now in existence for the 1964-
1965 school year. 

4) It is further ordered that, begin
ning with the school year 1965-1966, the 
defendants and their agents, servants and 
employees are restrained and enjoined 
from refusing admission, assignment or 
transfer of any other Negro child en
titled to attend the schools under their 
supervision, management or control on 
the basis of race, color or creed. 

5) It is further ordered that beginning 
with the school year 1965-1966 the de
fendants and their agents, servants and 
employees are hereby restrained and en
joined from: 

(a) Failing or refusing to freely and 
readily grant r~quests by parents or 
guardians for the transfer or initial 
assignment of pupils to a school at
tended solely or largely by pupils of 
another race, color or creed from that 
of the applicant's race, color or creed. 
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(b) Conditioning the grant of re- absolute right, application may be 

quests for transfers or initial assign- made by the parent or legal guardian 

ments pursuant to 5(a) above upon of such pupils for placement in another 

the applicant's submission to any fu- school specified in the application there-

tile, burdensome or discriminatory ad- for, in which case the reason for the 

ministrative procedures which are not requested transfer must be stated. 

uniformly applied in assigning all pu- Such application shall be considered 

pils. under the direction of the Board, and 

6) It is further ordered that the de- acted upon in the light of criteria set 

fendants, their agents, servants and em- forth in items 1, 2, 3, 4 and 5 of para-

ployees shall as hereinafter provided give graph "a" hereinabove without regard 

notice to the parents or guardians of all to race, color or creed, within fifteen 

pupils presently attending schools in (15) days from its receipt. 

Orangeburg County School District No. c) For the school year beginning in 

5, as well as those who shall hereafter September 1965 applications for trans-

enroll in the said school system, of the fers must be made on forms to be pro-

right of all pupils or parents or guard- vided and received by the Superintend-

ians to freely choose to attend a racially ent of the City Schools of Orangeburg 

non-segregated school. School District No. 5 on or before 

7) It is further ordered that the fol
lowing procedures with respect to initial 
assignment, enrollment and transfer of 
pupils in Orangeburg County School Dis
trict No. 5 are hereby approved by this 
Court as a reasonable and legal plan to 
enable the Board to adequately plan and 
make realistic arrangements for the 
school year beginning September 1965. 

a) The assignment of pupils seeking 
enrollment in the system in an elemen
tary school for the first time, or in a 
junior or senior high school for the 
first time shall be made upon considera
tions of the following criteria and 
without regard to race, color or creed: 

1) The preference indicated by the 
pupil's application. 

2) Whether the educational program 
of the pupil can be met by the school 
to which assignment is sought. 

3) The capacity of the school to 
which assignment is sought. 

4) The availability of space in 
schools other than the school from 
which and to which entry is sought. 

5) The distance the pupil lives from 
such school. 

b) Pupils shall be assigned to the 
schools which they attended the preced
ing year, except those eligible for pro
motion to a different school. Notwith
standing, however, and as a matter of 

June 1, 1965. Application forms shall 
be available in the Office of the Super
intendent of the City Schools of 
Orangeburg, School District No. 5 May 
1, 1965 through June 1, 1965, and may 
be obtained upon request of any ap
plicant at said Superintendent's Office. 
Only official forms shall be used, and 
they shall be delivered only to pupils, 
parents, legal guardians or persons in 
loco parentis to applicant. 

d) Application forms to be used on 
behalf of pupils establishing residence 
in the School District after June 1, 
1965 shall be available in said Super
intendent's Office, and should be filed 
with said Superintendent on behalf 
of such pupils as soon as practicable. 
All applications shall be considered and 
acted upon within fifteen (15) days. 

8) It is further ordered that a copy of 
paragraphs 6 and 7 of this Order be con
spicuously published in The Times Demo
crat printed in Orangeburg County once 
a week for two successive weeks immedi
ately prior to May 1, 1965, and each year 
thereafter as required under this Order. 

9) It is further ordered that the provi
sions of paragraphs 6, 7 and 8 above are 
to remain in effect in the future until 
they are modified by further Order of this 
Court; or until the defendant school au
thorities present to this Court and obtain 
its approval of some other plan for the 
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elimination of racial discrimination in 
the operation of the public schools in Dis
trict No. 5. 

10) It is further ordered that any par
ty to this action may apply to this Court 
for any modification of this Order which 
may appear reasonable in meeting ad
ministrative obstacles, or in carrying out 
the intent and purpose of the Order. 

11) It is further ordered that this 
Court retain jurisdiction of this cause for 
such further proceedings, and entry of 
such further orders as are necessary and 
proper, including the questions of teacher 
qualifications and assignments, as well as 
attorneys' fees requested by plaintiffs. 

12) In the event some of the named de
fendants are no longer serving in the ca
pacity of officers of Orangeburg School 
District No. 5, 

It is ordered that their successors in 
office, not originally named as defendants 
in this action, are substituted as defend
ants herein for their predecessors in pub
lic office. Counsel for the defendants are 
directed to make known to the United 
States Marshal the names of such new 
school officials of the Orangeburg County 
School District No.5, in order that a copy 
of this Order may be served upon each, 
personally, by the Marshal. 

UNITED STATES of America 
v. 

AMERICAN UNION TRANSPORT, INC., 
Transamerican Steamship Corporation, 
Edwin A. Vargas, Swan Products Ex· 
port Corporation and Alvin Gross, De· 
fendants. 

Crim. A. No. 81-63. 

United States District Court 
D. New Jersey. 
Aug. 17, 1964. 

Criminal prosecutions against water 
carriers and others for violations of 

Shipping Act. The District Court, 
Wortendyke, J., held that criminal prose
cution of carriers for knowingly accept
ing shipper's false measurements there
by giving an undue and unreasonable 
preference advantage to shippers pre
sented relatively simple factual situation 
and legal construction of statute which 
would not in any way interfere with Fed
eral Maritime Commission's regulatory 
functions under statute to prescribe just 
and reasonable rates, and Commission 
did not have exclusive primary jurisdic
tion over conduct on which criminal 
charges were based. 

Order accordingly. 

1. Shipping €::::>103 
Criminal prosecution of water car

riers for knowingly accepting shipper's 
false measurements thereby giving an 
undue and unreasonable preference ad
vantage to shipper presented relatively 
simple factual situation and legal con
struction of statute which would not in 
any way interfere with Federal Maritime 
Commission's regulatory functions under· 
statute to prescribe just and reasonable 
rates, and Commission did not have ex
clusive primary jurisdiction over con
duct on which criminal charges were 
based. Shipping Act, 1916, §§ 14-18, 46 
U.S.C.A. §§ 812-817. 

2. Administrative Law and Procedure 
€::::>228 

While doctrine of primary jurisdic
tion, which compels court to dismiss or 
defer action because exclusive jurisdic
tion over all or part of subject matter 
has been given to administrative agency, 
is applicable to criminal prosecutions as 
well as civil actions, determination of 
whether or not exclusive primary juris
diction of criminal prosecution rests with 
administrative agency is based on pur
pose of statute creating agency and rela
tion thereto of facts in issues presented 
by particular case. 

David M. Satz, Jr., U. S. Atty., by 
Oliver Lofton, Asst. U. S. Atty., for the 
Government. 


