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Appeal from the United States Dis
trict Court for the Northern District of 
Florida. 

Before RIVES, WISDOM and MOR
GAN, Circuit Judges. 

PER CURIAM: 

[1, 2] This cause is now before us on 
remand from the Supreme Court, 422 
U.S. 563, 95 S.Ct. 2486, 45 L.Ed.2d 396 
"to enable [this] court to consider, in 
light of Wood v. Strickland, 1975, 420 
U.S. 308, 95 S.Ct. 992, 43 L.Ed.2d 214, 
whether the District Judge's failure to 
instruct with regard to the effect of 
O'Connor's claimed reliance on state law 
rendered inadequate the instructions as 
to O'Connor's liability for compensatory 
and punitive damages". In the light of 
Wood v. Strickland, we hold that the 
district court erred in denying an in
struction concerning O'Connor's claimed 
reliance on state law as authorization for 
Donaldson's continued confinement. We 
now hold, as to both Doctors O'Connor 
and Gumanis, that the district court's in
structions were insufficient in defining 
the scope of the qualified immunity pos
sessed by state officials under 42 U.S.C. 
§ 1983. Moreover, since the case was 
tried before the Supreme Court decided 
Wood v. Strickland, the interests of jus
tice require that the plaintiff and both 
defendants, Dr. J. B. O'Connor and Dr. 
John Gumanis, have an opportunity to 
present evidence and to articulate their 
arguments on the issue of official immu
nity. 

Accordingly, the judgment of the dis
trict court is reversed insofar as the de
fendants were held liable for monetary 
damages and the case is remanded for 
further proceedings, if any, consistent 
with the Supreme Court's opinions in 
Wood v. Strickland, 1975, 420 U.S. 308, 
95 S.Ct. 992, 43 L.Ed.2d 214 and O'Con
nor v. Donaldson, 422 U.S. 563, 95 S.Ct. 
2486, 45 -L.Ed.2d 396 [decided June 26, 
1975]. 

It is further ordered that the defend
ants recover from Kenneth Donaldson 
their costs herein expended. 

UNITED STATES of America, 
Plaintiff-Appellant, 

Dr. Viola Coleman et al., 
Intervenors-Appellants, 

v. 

MIDLAND INDEPENDENT SCHOOL 
DISTRICT and James H. Mailey, Su
perintendent, Defendants-Appellees. 

No. 71-3271. 

United States Court of Appeals, 
Fifth Circuit. 

Aug. 28, 1975. 

Rehearing Denied Nov. 3, 1975. 

A school desegregation suit was 
brought in which it was alleged that the 
Midland Independent School District is 
maintaining separate schools for black 
and Mexican-American students at the 
elementary school level. The United 
States District Court for the Western 
District of Texas, at Midland-Odessa, Er
nest Guinn, J., found the school system 
to be operating in a unitary fashion and 
denied all relief, and plaintiffs appealed. 
The Court of Appeals vacated the judg
ment as it related to pupil assignment 
and remanded with directions. Upon re
mand, the District Court held that the 
school district had never segregated 
Mexican-American students and denied 
relief at the one virtually all Mexican
American school in question; it also held 
that the existing desegregation plan was 
constitutionally sufficient, and plaintiffs 
again appealed. The Court of Appeals, 
Wisdom, Circuit Judge, held that an 
overriding intent by the school board to 
segregate Mexican-Americans and blacks 
was demonstrated by the statistical evi
dence of record, including the fact that 
the seven elementary schools east of Big 
Spring Street have an average minority 
group enrollment of 81%, whereas the 12 
elementary schools west of Big Spring 
Street have student populations averag
ing about 96% Anglo. 

Judgment approving desegregation 
plan reversed, with directions. 
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School• and School Dietricte ,._13 to constitute and implement a pupil as-
Overriding intent by school board to signment plan that complies with the 

segregate Mexican-Americans and blacks principles established in Swann v. Char
was demonstrated by the statistical evi- lotte-Mecklenburg Board of Education." 
dence of record, including the fact that United States v. Midland Independent 
the seven elementary schools east of Big School District, 5 Cir. 1971, 448 F.2d 
Spring Street have an average minority 1180. 
group enrollment of 81%, whereas the 12 On remand the district court held that 
elementary schools west of Big Spring the MISD had never segregated Maxi
Street have student populations averag- can-American students and denied relief 
ing about 96% Anglo. at the one virtually all Mexican-Ameri-

can school in question, the De Zavala 
Elementary School. The district court 
also held that the existing plan (which 

Garland Casebier, Midland, Tex., for was the subject of the previous appeal) 
Coleman. was constitutionally sufficient. None

John E. Clark, U. S. Atty., San Anto
nio, Tex., J. Stanley Pottinger, Asst. 
Atty. Gen., Brian K. Landsberg, William 
C. Graves, Louie M. Stewart, Attya., Civ
il Rights Div., Dept. of Justice, Wash
ington, D. C., for plaintiff-appellant. 

Thornton Hardie, Jr., Midland, Tex., 
for defendants-appellees. 

Appeals from the United States Dis
trict Court for the Western District of 
Texas. 

Before WISDOM, COLEMAN and 
SIMPSON, Circuit Judges. 

WISDOM, Circuit Judge: 
In this school desegregation case the 

United States filed ita complaint August 
7, 1970. The complaint alleged that the 
Midland Independent School District 
(MISD) was maintaining separate schools 
for black and Mexican-American stu
dents at the elementary school level. 

On September 1, 1970, the trial judge 
(the late Judge Guinn) found the Mid
land system to be operating in a unitary 
fashion, and denied all relief to the Unit
ed States. On June 28, 1971, this Court 
vacated the judgment of the district 
court as it related to pupil assignment in 
the elementary schools and remanded 
"with the direction that the district 
court require the school board forthwith 

theless the court closed the virtually all
black Washington School. We reverse 
the judgment of the district court and 
remand the case with directions. 

The Midland Independent School Dis
trict is a county-wide school system en
compassing the city of Midland and the 
adjacent rural areas. In 1971-72 the to
tal student population was approximate
ly 17,500. Of the 8576 elementary stu
dents in the system 14 percent are Negro 
and 16 percent are Mexican-American. 
The minority group community is located 
within the city, east of Big Spring 
Street, and north and south to the city 
limite. 

The district operates 19 elementary 
schools, and of these, 7 are east of Big 
Spring Street. In 1971-72 these 7 ele
mentary schools had an average minority 
group enrollment of 81 percent. About 
99 percent of all black elementary stu
dents and 86 percent of all Mexican
American elementary students attend 
these 7 schools. West of Big Spring 
Street, in the school district's remaining 
12 elementary schools, the student popu
lation averages about 96 percent Anglo 
in each school. About 90 percent of all 
Anglo elementary students attend these 
12 schools. 

A supplemental record was filed July 
2, 1975, containing school enrollment sta
tistics for 1972-73, 1973-74, and 1974-75 



62 519 FEDERAL REPORTER, 2d SERIES 

showing the number of students, by 
race, in each school operated by the Mid
land Independent School District. 

The figures speak for themselves. 
Figures for the 1970-71 school year 
show: 

Black Mexican-Americans White Total 

Washington School 434 
De Zavala School 43 
Figures for the 1974-75 

school year show: 
Washington School 299 
De Zavala School 31 

The 1974-75 enrollment statistics also 
reflect that three other elementary 

Spanish 
School Black Surnamed 

--
Crockett 167 293 
Milam 187 224 
Pease 388 78 

The record clearly demonstrates that 
the Midland School District deliberately 
segregated Mexican-Americans from 
Anglos. In 1912 the school board re
solved to "provide [a] separate school for 
Mexicans if demanded", and instructed 
the superintendent to "make preliminary 
negotiations with representatives of 
Mexicans". The "demand" in the Mexi
can community was met in 1914 when 
"[t]he board decided to offer the Mexi
can children a school and a teacher to 
themselves, and the president was in
structed to give official notice to the 
Catholic Priest to this effect". This 
school operated for grades 1-8 until the 
mid 1940's and was until that time a 
terminal facility, beyond which Mexican
American students could not proceed. 
No student of Mexican ancestry (Spanish 
surname) graduated from the Midland 
senior high schools until 1952. The ad
mission of Mexican-Americans to the 
junior high school, which was not· neces-

6 0 440 
368 8 419 

13 0 312 
308 5 344 

schools operated by the Midland system 
have virtually all-minority enrollments: 

Anglo 

12 
31 
10 

Minority 
Percentage 

1971-72 

97 
81 
99 

Minority 
Percentage 

1974-75 

97 
92 
97 

sary so long as the Mexican school 
served grades 1-8, was not approved un
til 1946. 

The Mexican school, which came to be 
known as the Latin-American school, and 
subsequently De Zavala School has his
torically been an all Mexican-American 
facility. Mexican-American students 
were bused into the school; Anglo stu
dents living near the school attended 
school elsewhere. 

Elementary schools zones were first 
used in 1946. The zones then did not 
include the Negro or Mexican-American 
schools, but placed black students at
tending the Carver School in the South 
Elementary School Zone, and placed 
Mexican-American students attending 
the De Zavala School in the North Ele
mentary School Zone. Both North and 
South Elementary Schools were at this 
time exclusively Anglo facilities. De Za
vala did not have a student attendance 
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zone until 1956, the same year the Book- when considered in tandem with an addi
er T. Washington Elementary School tional fact. The Uvalde system consists 
was zoned, under the school board's reso- of the City of Uvalde plus a rural area 
lution to desegregate. The neighborhood and freedom of choice assignment was 
zone as then drawn exactly circum- continued as to the approximately 800 
scribed El Barrio or Mexican Town. De students residing in the rural area." 
Zavala has been expanded by the de- The totality of facts in this case along 
fendants to meet the growing Mexican- with the historical recognition of De Za
American population in the area before vala as the Mexican-American school 
and after the drawing of the attendance equally demonstrated the segregatory in-
zone. tent of the MISD. 

This zone was supplemented by a 
transfer policy which allowed a student 
to attend the school "in which his racial 
group predominate[d]". Anglo students 
living in the De Zavala zone took advan
tage of this policy to transfer to elemen
tary schools more distant. In 1968 the 
school board determined that transfers 
would henceforth be made "without re
gard to race or national origin" but by 
that time the policy had become too es
tablished to be affected by this resolu
tion of the board. In 1974-75 there 
were only 5 Anglos in a total student 
body of 344. 

Morales v. Shannon, 5 Cir. 1975, 516 
F.2d 411 is similar on the facts to the 
case now before us. In that case too 
there had been, historically a "Mexican 
School" in the Uvalde system. Later 
there were two elementary schools popu
lated by Mexican-American students. In 
1954 the Robb school was constructed in 
the Mexican-American neighborhood and 
in 1966 the Anthon school was construct
ed to replace one of the two old Mexi
can-American elementary schools. 
Judge Bell, speaking for the Court, 
pointed out: "The imposition of the 
neighborhood assignment system froze 
the Mexican-American students into the 
Robb and Anthon schools. There could 
have been no other result and this is 
strong evidence of segregatory intent. 
This evidence becomes overwhelming 

1. See also, Comment, De Jure Segregation of 
Chicanos in Texas Schools, 7 Harv.Civ.Rts.
Civ.Ub.Rev. 307 (1972); U.S.Comm. on Civil 
Rights, Ethnic Isolation of Mexican-American 

In another recent case, involving the 
Dallas School system, the Court, through 
Judge Simpson, recognized that the Dal
las Independent School District had a 
"history of practicing de jure discrimina
tion against Mexican-Americans" by 
"isolat[ing] the Mexican-American stu
dents in DISD from white students and 
the DISD's practice of 'integrating' its 
Mexican-American students with black 
students". Tasby v. Estes, 5 Cir. 1975, 
517 F.2d 92. The Court cited two en 
bane decisions of this Court for the hold
ing that "at least in the State of Texas, 
segregation of Mexican-Americans in the 
public school constitutes a deprivation of 
the equal protection of the laws in viola
tion of the Fourteenth Amendment to 
the United States Constitution".1 Unit
ed States v. Texas Education Agency, 
Austin Independent School District, 5 
Cir. 1972, 467 F.2d 848 (motion for clari
fication denied 1978, 470 F.2d 1001); 
Cisneros v. Corpus Christi Independent 
School District, 5 Cir. 1972, 467 F.2d 142, 
cert. denied 1978, 418 U.S. 920, 98 S.Ct. 
8058, 87 L.Ed.2d 1041, reb. denied 1978, 
414 U.S. 881, 94 S.Ct. 31, 88 L.Ed.2d 129. 

These two cases were decided before 
the Supreme Court rendered its decision 
in Keyes v. School District No. 1., Den
ver, Colorado, 1973, 413 U.S. 189, 93 
S.Ct. 2686, 87 L.Ed.2d 548. The lan
guage in our opinions in the Austin and 
Corpus Christi cases defining de jure 

in the Public Schools of the Southwest (1971); 
Comment, Mexican-Americans and the Deseg
regation of Schools in the Southwest, 8 Hous. 
L.Rev. 929 (1971). 
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segregation, absent segregation by stat
ute, is broader than the language em
ployed by the Supreme Court in its anal
ysis of de jure-de facto segregation. 
Justice Brennan, for the majority, said: 

We emphasize that the differenti
at[ion] factor between de jure segrega
tion and so-called de facto segregation 
to which we referred [to] in Swann is 
purpose or intent to segregate. 

413 U.S. at 208, 93 S.Ct. at 2697. The 
facts in the Austin and Corpus Christi 
cases, however, as in this case, show an 
overriding intent by the school boards in 
those districts to isolate, to segregate, 
Mexican-Americans and blacks.2 

There is no de jure-de facto problem 
as to Washington School. Booker T. 
Washington Elementary School in 1958 
was a Negro school as required by the 
Texas Constitution, Art. VII, Sec. VII. 
It still has no Anglos and only 18 Mexi
can-Americans. It is a vestigial product 
of de jure segregation. 
T~e judgment of the district court ap

provmg the desegregation plan for ele
mentary schools in the Midland Indepen
dent School District is reversed. The 
district court should immediately take 
the necessary steps to completely dis
mantle the dual system in the elementa
ry grades, in the light of recent decisions 
of this Court, particularly those referred 
to in this opinion. 

2. In Keyes the Supreme Court used the follow
ing phrases: "deliberate racial segregation" 
"systematic program of segregation" "obvious 
. . . effect" "conscious knowledge" "clear 
effect" "racially inspired school board actions" 
and "purposefully segregative policies". See 
also Morales v. Shannon, 5 Cir. 1975, 516 F.2d 
411, in which the Court found a "segregatory 
intent" from the imposition of the neighbor
hood assignment school. This Court has said 

UNITED STATES of America, 
Plaintiff-Appellee, 

v. 

James Anthony GRANT, 
Defendant-Appellant. 

No. 75-1538 
Summary Calendar.* 

United States Court of Appeals, 
Fifth Circuit. 

Sept. 10, 1975. 

Defendant was convicted in the 
United States District Court for the 
Southern District of Florida at Miami, 
Joe Eaton, J., of aiding and abetting in 
the attempted robbery of a federally in
sured bank and he appealed. The Court 
of Appeals held that testimony of bank 
guard that one of the bandits who en
tered bank while defendant waited in 
the getaway car told guard that he was 
going to blow guard's head off was ad
missible as statement made in further
ance of and during conspiracy, and, as 
statement was not presented to prove 
the truth of the matters asserted there
in, the testimony was not inadmissible 
hearsay. 

Affirmed. 

1. Criminal Law es= 1036.1(1), 1044.1(5) 
The initiative is placed upon liti

gants in trial court to object to admis
sion of evidence or make motion to 
strike and failure to make timely objec
tions to admission of objectionable evi
dence is characterized as a waiver of ap
peal based upon erroneous admission of 
such evidence. 

that segregation is unlawful when the school 
district knew the "natural and foreseeable con
sequences" of its acts. United States v. Texas 

8Education Agency, 5 Cir. 1972, 467 F.2d 848, 
63. 

* R~l~ 18, 5 Cir.; see Isbell Enterprises, Inc. v. 
Citizens Casualty Company of New York et 
al., 5 Cir., 1970, 431 F.2d 409, Part 1. 


