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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
Case No. 6:00-CV-151'-ORL-28 

Anmon ---------------F I LED 
ROBERT C. TOUCHSTON, DEBORAH 
SHEPPERD and DIANA L. TOUCHSTON, 

Plaintiffs, 

vs. 

MICHAEL McDERMOTT, ANN McFALL, PAT 
NORTHY, THERESA LePORE, CHARLES E. 
BURTON, CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, DAVID 
LEAHY, LAWRENCE KING, JR., and MIRIAM LEHR, 
in their official capacities as members of the County 
Canvassing Boards of Volusia, Palm Beach, Broward 
and Miami-Dade Counties, respectively; and 
KATHERINE HARRIS, in her official capacities as 
Secretary of the Deparbnent of State and as a 
member of the Elections Canvassing Commission, 
and CLAY ROBERTS and BOB CRAWFORD, in 
their official capacity as members of the Elections 
Canvassing Commission, 

Defendants. 

--------------------------------~I 

IN OPEN COURT -

1OV14_19_ 
CLERK 

-U. S. DISTRICT COURT 

DEFENDANTS' MICHAEL McDERMOTT, 
ANN McFALL, AND PAT NORTHEY, RESPONSE TO 

PLAINTIFFS' VERIFIED COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF 

Defendants, by counsel, hereby incorporate as if set forth fully herein their 

Response and Memorandum of Law filed in Siegel v. lepore, Case No. OO-CV-9009, U.S. 
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District Court for the Southern District of Florida. Defendants attach herewith a copy of 

said Response and Memorandum of Law. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the Defendants' Response has been delivered 

by hand delivery and facsimile (812- 235-3685) to James Bopp, Jr., Heidi K. Meyer, James 

R. Mason, III, Eric C. Bohnet, Justin David Bristop, and J. Aaron Kirkpatrick, 1 South 6th 

Street, Terre Haute, Indiana 47807 and facsimile (407-875-0770) Matt Staver, Esq., 210 

East Palmetto Avenue, Longwood, Florida 32750 this 14th day of November, 2000. 

D ~ ~~. ~$4 
DANIEL D. ECKERT 
Florida Bar No. 180083 
Volusia County Attorney 
123 West Indiana Avenue 
DeLand, Florida 32720-4613 
Telephone: 904-736-5950 
Facsimile: 904-736-5990 
Attorney for Defendants 

FRANK B. UMMEY, III 
Florida Bar No. 156128 
Assistant County Attorney 
123 West Indiana Avenue 
DeLand, Florida 32720-4613 
Telephone: 904-736-5950 
Facsimile: 904-736-5990 
Attorney for Defendants 

l. ROLAND BLOSSOM 
Florida Bar No. 216259 
Assistant County Attorney 
123 W. Indiana Avenue 
DeLand, Florida 32720-4613 
Telephone: 904-736-5950 
Facsimile: 904-736-5990 
Attorney for Defendants 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Case No. 00-9009-CIV-MIDDLEBROOKS 

NED SIEGEL, GEORGETfE SOSA 
DOUGLAS, GONZALO DORTA, 
CARRETIA KING BtITLER, 
DALTON BRAY,IAMES S. mOOINS, 
and ROGER D. COVERL Y, as Florida 
registered voters, 

I~ -
ALED bJ1 o.C-

and 

GOVERNOR GEORGE W. BUSH, and 
DICK CHENEY, as candidates for President 
and Vice President of the United States of America, 

Plaintiffs, 

VS. 

THERESA LEPORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, SUZANNE 
GUNZBURGER, ROBERT LEE, DAVID LEAHY, 
LAWRENCE KING JR., MIRIAM LEHR. MICHAEL 
MCDERMOTI, DEANIE LOWE, and JIM WARD, 
in their official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade, Broward, 
and Volusia Counties, respectively, 

Defendants. 
I 

NOV 132000 

-

ORDER ON PLAINTIFFS' EMERGENCY MOTION FOR TEMPORARY 
RESTRAINING ORDER AND PRELIMINARY INJUNCflON 

TInS CAUSE comes before the Court upon Plaintiffs' Emergency Motion for 
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Temporary Restraining Order and Preliminary lnjunctiont filed November 11 t 2000. 

I. Introduction 

Plaintiffst consisting of individual registered Florida voters as well as the Republican 

candidates for President and Vice-President Governor George W. Bush and Richard Cheney, 

move for entry of a temporary restraining order and preliminary injunction against Defendants, 

individual members of the electoral canvassing boards of Palm Beach, Broward, Miami-Dade. 

and Volusia Counties. They request that the canvassing boards ofBroward. Miami-Dade. Palm 

Beach, and Volusia Counties be enjoined from proceeding with manual recounts oCthe 

November 7th election. 

The gravamen of their complaint is that a manual recount may diminish the accuracy of a 

vote count because of ballot degradation and the exercise of discretion on the part of the county 

canvassing boards in determining a voter's intent. Implicit in their argument is a concern that 

selected manual recounts in some counties but not others may skew the election results even if 
~. ". ... 

the hand count is accurate. This is so because the machine counting ~proCess !Day reject ballots 

which upon visual inspection can be detennined to be valid, and the machine error rate is likely 

to be spread equally across all precincts. If only selected precincts or counties are manually 

counted, the hand count, assuming it is more accurate, may help the candidate favored in those ; 

areas. 

These are serious arguments. The question becomes who should consider them. Under 

the Constitution of the United States, the responsibility for selection of electors for the office of 

President rests primarily with the people of Florida, its election officials and, if necessary, its 

courts. The procedures employed by Florida appear to be neutral and, while not yet complete, 
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the process seems to be unfolding as it has on other occasions. For the reasons that follow, I 

believe that intervention by a federal district court, particularly on a preliminary basis, is 

inappropriate. 

ll. Factual Background 

On November 7, 2000, the United States held a general election wherein Florida voters 

cast ballots for several offices, including votes for the twenty-five electors for President and Vice 

President of the United States. On November 8, 2000, the Division of Elections for the State of 

Florida reported that the Republican Party presidential ticket received 2,909,135 votes and the 

Democratic Party presidentiat ticket received 2,907,351 votes. Other candidates on the 

presidential ballot received a total of 139.616 votes. The margin of difference between the votes 

received by the Republic and Democratic presidential tickets was 1,784, or 0.0299% of the total 

Florida vote. 

In Florida, the administration of elections includes statewide and local features. While 
=- ...... -

the Secretary of State is the chief election officer of the state, ~ Fla:"Stal. § ?7.1 02(1), the actual 

conduct of elections occurs in Florida counties. Except for the appointed supervisor in Miami-

Dade County. the county supervisor of elections is an elective office. chosen every four years. 

See Fla. Stat. § 98.015(1). The supervisor employs deputy supervisors. ~ Fla. Stat. § 

98.015(8). The county canvassing board is an essential part of Florida's election scheme. 

Ordinarily, the board is made up of tho supervisor of elections, a county court judge, and the 

chair of the board of county commissioners. ~Fla. Stat. § 102.131(1). Tbecanvassingboards 

are responsible for counting the votes given each candidate. ~ Fla. Stat. § 102.141 (2). It is 

their responsibility to judge the accuracy of vote counts. In addition, a county canvassing board, 
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on its own initiative. may order mechanical recounts "[i]fthere is a discrepancy which could 

affect the outcome of an election." Fla. Stat. § 102.166(3)( c). After the vote counts are certified, 

the results are forwarded to the Department of State for any election involving a federal or state 

officer. See Fla. Stat. § 102.111(1); Fla. Stat. § 102.112. Based on the sum total of the results 

generated locally, the Elections Canvassing Commission, consisting of the Governor, the 

Secretary of State, and the Director of the Division of Elections. is granted authority to "certify 

the returns of the election and detennine and declare who has been elected for each office." Fla. 

Stat. § 102.111(1). The Commission also issues certificates of the result of the election for 

federal and state officers, mcludingpresidential electors. See Fla. Stat. § 102.121. County 

canvassing boards are obligated to file a report with the Division of Elections at the same time 

the results ofan election are certified. See Fla. Stat. § 102.141(6). Using these reports, the 

Secretary of State may issue advisory opinions. See id.; see also Fla. Admin. Code IS-2.010. 

Candidates or voters can promptly protest "erroneous" returns. See Fla. Stat. § 

102.166(1)-(2). Candidates and political parties also can request manualrecQunts. ~ Fla. Stat. 

§ 102.166(4). The procedures for such manual recounts are described in the pertinent statutory 

provisions. ~ Fla. Stat. § 102.166(4)-(10). Following certification by the county canvassing 

board, a candidate or voter also may contest election results by filing a complaint in circuit court. ~ 

See Fla Stat. § 1 02.168 ~ The circuit courts are authorized to provide any relief that is 

appropriate. See Fla. Stat. § 102.168(8). District courts of appeal and the Florida Supreme Court 

are available to review circuit court orders. 

In this case, the initial phase of election verification began automatically because Florida 

Statutes, § 102.141 (4), compels machine recount for electoral differentials of 0.5% or less. The 
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Jaw further provides that candidates. as well as political parties. can submit written requests for 

hand counts. If granted, the threshold hand count encompasses a minimum of three precincts or 

1 % of the count's vote. whichever is greater. If the results of the initial manual recount indicate 

a disparity with the machine count which could affect the outcome of the election, the canvassing 

board "'shall" undertake a manual recount or all precincts. See Fla. Stat. § 102.166(5). 

In this case, the Florida Democratic Party filed requests for manual recounts in Broward, 

Miami-Dade, Palm Beach, and Volusia Counties within seventy-two hours as required by Florida 

Statutes, § 102.166(4)(b). As required by the statute, those requests set forth reasons. which 

included the extraordinary closeness of the statewide margin, as well as concern as to whether 

the vote totals reliably reflected the true will of the Florida voters. 

Broward County 

On November 8, 2000, pursuant to Fla. Stat. § 102.141 (4), the Broward Canvassing 

Board conducted a statutorily mandated machine recount which is now complete. 

As a result of that recount, Vice President Gore received an additionat43'votes and Governor 

Bush received an additional 44 votes. On November 9,2000, within 72 hours after midnight on 

the date the election was held, the Broward County Democratic Party filed a request for a manual 

recount pursuant to Florida Statutes, § 102.166(4). Pursuant thereto, a meeting of the Broward 

Canvassing Board was scheduled for Friday. November 10, 2000, at 10:00 a.m. The Broward 

County Republican Party, through its chair, Ed Pozzuoli. was notified by telephone 6fthe date 

and time of the meeting. The Broward County Republican Party appeared and participated at the 

hearing. 

The Broward Canvassing Board authorized a manual recount in three ofBroward 

s 
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County's precincts, comprising at least one percent of the total votes cast for Vice President 

Gore. Pursuant to Florida Statutes. § 102.166(4)(d). the Broward County Democratic Party 

chose the three precincts subject to the manual recount. The one percent recount has not been 

completed and will continue Monday, November 13, 2000. 

Miami-pade 

The Canvassing Board received a request from the Miami-Dade Democratic Party on 

November 9, 2000 pursuant to Florida Statutes, § 102.166(4), to conduct a recount. That request 

was revoked and amended later the same day. The Republican Party of Dade County submitted 

a response opposing the request for a manual recount. The Canvassing Board has not yet 

decided whether to grant or deny the request for a recount and has scheduled a hearing for 

Tuesday, November 14, 2000, at 9:30 a.m. to consider the matter. 

Palm Beach 

On November II, 2000, when the manual recount of one percent of Palm Beach voters 

established a net gain of nineteen votes for Vice President Gore, the l'ilm Bc:ach Canvassing 

Board, by a 2-1 vote, directed a manual recount of all precincts in the county. That decision 

adhered to Florida Statutes, § 102.166(5)( c), requiring a full recount when the one percent result 

shows that the election outcome could be changed by a full manual recount. 

Plaintiffs allege that the manual recount in Palm Beach County has been characterized by 

~ and arbitrary decisions. They claim that Leon St. lohn, attorney for the Palm Beach 

Canvassing Board, and Bob Nichols, spokesperson for the Boa.rd. gave a confusing press briefing 

on November II, 2000 in which, at different times, they stated varying standards the Board was 
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, 

using to determine if a ballot would be tallied or not. J Plaintiffs also aUege that during the first 

hout' of the manual recount no procedural guidance was given to recount observers or party 

representatives, and that no written criteria or rules were ever promulgated by the Board. 

Finally, Plaintiffs aUege that because there were not enough Republican employees in the 

Supervisor of Elections' office, certain teams of reviewers did not include any Republican 

members. 

Volusia 

The Canvassing Board was advised during the evening of November 7, 2000 that a 

malfunction of the diskette in the electronic ballot tabulating machine in precinct 216 caused an 

obviously erroneous report of the results in the presidential vote from that precinct. The 

supervisor supplied another diskette which was inserted in another electronic ballot tabulating 

machine and all paper ballots from that precinct were tabulated. 

On November 8, 2000, Deanie Lowe, Supervisor ofElcctions for Volusia County, 

provided to the Canvassing Board the directive of the Florida SecrefaiY of State to conduct a 

mandatory recount of the presidential election pursuant to Florida Statutes, § 102.141(4). On 

November 8. 2000. the Canvassing Board conducted the mandatory recount by reconciling the 

printouts of all votes case from each electronic ballot tabulating machine with the compilation of "Of 

results from the host computer. The mandatory recount revealed no variance from the original 

count The ballots were not removed from their sealed containers or recounted electronically or 

J Apparently, the two men referred to different standards for adjudging partially-punched 
ballots ranging from a "light" test, which COlUlts ballots as vote if light is seen to shine through a 
punch hole. to a "comer" test, which determines if a comer of a punch hole has been detached. 

7 
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manually, except for ballots from precinct 216. Representatives of the Florida Republican Party 

suggested and expressly agreed to a manual recount of precinct 216. The Canvassing Board 

conducted a manual recount of the ballots from precinct 216 and the result was identical to the 

result from the electronic tabulation received after the substitution of the diskette. 

After the mandatory recount, on November 9, 2000, the Florida Democratic Party 

requested a manual recount of all ballots. The Canvassing Board granted the request. On 

November 12, 2000, the Canvassing Board began the manual visual recount of all ballots. 

Numerous teams of two county employees, who are registered electors, are reading and counting 

the ballots. Republic and Democratic parties have been afforded the opportunity to have one 

observer for each counting team. Security of ballot storage and the counting room is provided 

under the direction of the Canvassing Board with Florida Department of Law Enforcement and 

Volusia COlmty Sheriffs Office personnel. 

The Volusia Canvassing Board has adopted a motion stathig that it will comply with the 

requirements of Florida Statutes, § 102.111, to certify the results of tile elec~on to the 

Department of State no later than S:OO p.m. on Tuesday, November 14, 2000, unless the time is 

extended by lawful authority. The Canvassing Board also has authorized the County Attorney 

and such other attorneys as he may appoint to seek state or federal judicial relief from the time ; 

limit for certification provided in Florida Statutes, § 102.111. 

m. Standard ror Injunctive Reller 

In reviewing Plaintiffs' request for injunctive relief.2 we apply the traditional four-factor 

2In this case, Plaintiffs moved for both a preliminary injunction and a temporary 
restraining order. Federal Rule olCivil Procedure 65(a) permits federal district courts to issue a 
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test which requires Plaintiffs to demonstrate: "(1) substantial likelihood of success on the merits; 

(2) irreparable injury will be suffered unless the injunction issues; (3) the threatened injury to the 

movant outweighs whatever damage the proposed injunction may cause the opposing party; and 

(4) ifissued, the injunction would not be adverse to the public interest." McDonald's Corp. v. 

Robertson. 147 F.3d 1301, 1306 (11 th Cir. 1998) (citing All Care Nursing Serv .. Inc. v. Bethesda 

Memorial Hosp .. 887 F.2d 1535, 1537 (lIth Cir.1989». Under our caselaw, "[a] preliminary 

injunction is an extraordinary and drastic remedy not to be granted unless the movant clearly 

establishers] the 'burden of persuasion' as to the four requisites." Id. ''The burden of persuasion 

in all of the four requirements is at all times upon the plaintiff." Snook v. Trust Co. of Georgia 

Bank of Savannah. N.A., 909 F.2d 480, 483 (11d1 Cir. 1990) (citations omitted). With this 

standard in mind, we evaluate Plaintiffs' motion. 

preliminary injunction only after proper notice has been given to the adv~se party. See m.. 
Federal Rule of Civil Procedure 65(b), however, pennits federal distnct coW1S to issue a 
temporary restraining order ("TRO") ''without written or oral notice to the adverse party or his 
attorney only if (l) it clearly appears from specific facts shown by affidavit or by the verified 
complaint that immediate and irreparable injury, loss, or damage will result to the applicant 
before the adverse party or his attorney can be heard in opposition, and (2) the applicant's 
attorney certifies to the court in writing the efforts, ifany, which have been made to give the 
notice and the reasons supporting his claim that notice should not be required." ~ If a TRO is , 
granted without notice, "the motion for a preliminary injunction shall be set down for hearing at 
the earliest possible time." IsL. Here. I have set the hearing for the preliminary injunction motion 
at the earliest possible time that would pennit Defendants a fair opportunity to respond to 
Plaintifi's motion. In my judgment, Plaintiffs' motion and accompanying affidavits did not 
establish that they would suffer "immediate and irreparable injury, loss, or damage" if this Court 
refrained from entering injunctive rcliefuntil a hearing on the motion could be heard first-thing 
Monday moming. 

9 
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IV. Analysis 

Our review ofPlaintiffs~ claims necessarily begins with the United States Constitution. 

The Constitution does not provide for the popular election of a President or Vice President of the 

United States on either a national or a state-by-state basis. Instead, the Constitution delineates 

that "[ e ]ach State shall appoint, in such Manner as the Legislature thereof may direct, a Number 

of Electors ... to choose a President and Vice President." U.S. Const., Art. II, §l. This 

constitutional provision grants "extensive power to the States to pass laws regulating the 

selection of electors." Williams v. Rhodes, 393 U.S., 23, 30-31, 89 S.Ct. 5,21 L. Ed. 24 (1968); 

see also McPherson v. Baker. 146 U.S. 1,27 (1892) (noting that the Constitution ''recognizes 

that the people act through their representatives in the legislature, and leaves it to the legislature 

exclusively to define the method of effecting the object [of selecting electors])"; Fitzgerald v. 

Green. 134 U.S. 377, 389-90, 10 S.Ct. 586 (1889) (observing that rather than "interfere with the 

m3lU1er of appointing electors, or, where [according to the now general usage] the mode of 

appointment prescribed by the law of the state is election by the people. to regulate the conduct 

of such election ... ,'t Congress "has left these matters to the control of the states,).3 However, 

3In addition, federal law gives states the exclusive power to resolve controversies over the 
m3lU1er in which presidential electors are selected: 

If any State shall have provided, by laws enacted prior to the day 
fixed for the appointment of the electors. for its final determination 
of any controversy or contest concerning the appointment of all or 
any of the electors of such State, by judicial or other methods or 
procedures, and such determination shall have been made at least 
six days before the time fixed for the meeting of the electors. such 
determination made pursuant to such law so existing on said day, 
and made at least six days prior to said time of meeting of the 
electors, shall be conclusive, and shall govern in the counting of 

10 
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while this power is broad, "these granted powers are always subject to the limitation that they 

may not be exercised in a way that violates other specific provisions of the Constitution." Id. 

Here, Plaintiffs assert that Florida Statutes, § 102.166(4) violates the First and Fourteenth 

Amendments. In adjudicating similar challenges to state electoral laws. the Supreme Court has 

adopted a balancing test which weighs ''the character and magnitude of the asserted injury to the 

rights protected by the First and Fourteenth Amendments" versus the legitimacy, strength, and 

necessity of the state interests underlying the electoral scheme. Anderson v. Celebrezze. 460 

U.S. 780, 789, 103 S.Ct. 1564, 7S L. Ed. 547 (1983) (citing Williams. 393 U.S. at 30-31.89 

S.Ct. S). More recently, the Court has observed: 

Under this standard, the rigorousness of our inquiry into the 
propriety of a state election law depends upon the extent to which a 
challenged regulation burdens First and Fourteenth Amendment 
rights. Thus, as we have recognized when those rights are 
subjected to 'severe' restrictions. the regulation must be 'narrowly 
drawn to advance a state interest of compelling importance.' 
NOrman v. Reed. 502 U.S. 279, 289, 112 S.et. 698, 705, 116 
L.Ed.2d 711 (1992). But when a state election law provision 
imposes only 'reasonable, nondiscriminatory restrictiOns'u~n the 
First and Fourteenth Amendment rights of voters. 'the State's 
important regulatory interests are generally sufficient to justify' the 
restrictions. Anderson. 460 U.S., at 788. 103 S.Ct., at 1569-1570; 
see also m.., at 788-789, n. 9. 103 S.Ct., at 1569-1570, n. 9. 

the electoral votes as provided in the Constitution, and as 
hereinafter regulated, so far as the ascertainment of the electors 
appointed by such State is concerned. 

3 U.S.C. §S (2000). 

11 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 14 of 160

Burdick v. Takushi, 504 U.S. 428. 433,112 S.Ct. 2059.2063-64, 119 L.Ed.2d. 245 (1992)." A 

central precept of this approach is the recognition that while "[e]lection laws will invariably 

impose some burden upon individual voters ... [c]ommon sense, as well as constitutional taw, 

compels the conclusion that government must play an active role in structuring elections ... if 

they are to be fair and honest and if some sort of order, rather than chaos, is to accompany the 

democratic processes." Id. (citations omitted). It is within this framework that we address the 

specifics of Plaintiffs' claims.s 

Florida law outlines a structural process by which a candidate or political party "may file 

a written request with the coUnty canvassing board for a manual recount." Fla Stat. § 

102.166(4Xa). Such a request "must be filed with the canvassing board prior to the time the 

canvassing board certifies the results for the office being protested or within 72 hours after 

midnight of the date the election was held, whichever occurs later." Fla Stat. § 102.166(4)(b). 

Once a request is made, "[t]he county canvassing board may authorize a manual recount. If a 

manual recount is authorized, the county canvassing board shall maiea reasc:mabte effort to 

notify each candidate whose race is being recounted of the time and place of such recount" Fla 

~e Eleventh Circuit has explained in Fulani v. Krivanek. 973 F.2d 1539, 1543 (11* Cir. 
1992). that "[t]he approach used by the Anderson Court can be described as a balancing test that 
ranges from strict scrutiny to a rational-basis analysis, depending on the circumstances." Id. The 
Eleventh Circuit then emphasized that the Supreme Court in 8urdick "reiterated the Anderson 
test and reaffinned that 'to subject every voting regulation to strict scrutiny and to require that 
the regulation be narrowly tailored to advance a compelling state interest ... would tie the hands 
of States seeking to assure that elections are operated equitably and efficiently.'" Id. (quoting 
Burdick. S04 U.S. at 433. 112 S.Ct. 2059). 

~o the extent Plaintiffs raise an independent equal protection claim in addition to their 
due process and voting claims, I find for the reasons discussed herein that Plaintiffhas failed to 
cstabJish likelihood of success on this constitutional claim. 

12 
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Stat. § 102.166(4)(c). If the board decides to conduct a manual recount, "[t]he manual recount 

must include at least three precincts and at least 1 percent of the total votes cast for such 

candidate or issue. In the event there are less than three precincts involved in the election, all 

precincts shall be counted. The person who requested the recount shall choose three precincts to 

be recounted, and, if other precincts are recounted, the county canvassing board shall select the 

additional precincts." Fla Stat. § l02.166(4)(d). "If the manual recount indicates an error in the 

vote tabulation which could affect the outcome of the election," the statute authorizes the 

canvassing board to undertake a variety of remedial measures, including the manual recount of 

all ballots. Fla. Stat. § 102.166(5).6 The state law also provides that "any manual recount shall be 

open to the public," and outlines the procedures by which a manual recount must take place. Fla. 

Stat. § 102.166(6)-(10).' 

'This provision states, the county canvassing board shall: 

(a) Correct the elroy arid recount the remaining preciI!~ with the 
vote tabulation system; 
(b) Request the Department of State to verify the tabulation 

software; or 
( c) Manually recount all ballots. 

7These procedures are as follows: 

(a) The county canvassing board shall appoint as many counting 
teams of at least two electors as is necessary to manually recount 
the ballots. A counting team must have, when possible, members 
of at least two political parties. A candidate involved in the race 
shall not be a member of the counting team. 
(b) If a counting team is unable to determine a voter's intent in 

13 
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This state election scheme is reasonable and non~discriminatory on its face. Unlike a 

ballot access restriction that burdens only certain candidates or parties, see Anderson, 460 U.S. at 

787-89, 103 S.Ct. 1564 (invalidating an early filing deadline for independent presidential 

candidates); Williams, 393 U.S. at 30-31,89 S.Ct. 5 (striking down state election laws that 

imposed substantial ballot access restrictions on minority parties), Florida's manual recount 

provision is a "generally-applicable and evenhanded" electoral scheme designed to ''protect the 

integrity and reliability of the electoral process itself'- the type of state electoral law often 

upheld in federal legal challenges. Anderson, 460 U.S. at 788 n.9. On its face, the manual 

recount provision does not limit candidates access to the ballot or interfere with voters' right to 

associate or vote. Instead, the manual recount provision is intended to safeguard the integrity 

and reliability of the electoral process by providing a structural means of detecting and correcting 

clerical or electronic tabulating errors in the counting of election ballots. While discretionary in 

its application, the provision is not wholly standardless. Rather, the central purpose of the 

casting a ballot, the ballot shall be presented to the county 
canvassing board for it to detennine the voter~s intent 
(8) lithe county canvassing board determines the need to verify 
the tabulation software, the county canvassing board shall request 
in writing that the Department of State verify the software. 
(9) When the Department of State verifies such software, the 
department shall: 
(a) Compare the software used to tabulate the votes with the 
software filed with the Department of State pursuant to s. 
101.5607; and 
(b) Check the election parameters. 
(10) The Department of State shall respond to the county 
canvassing board within 3 working days. 

14 
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scheme, as evidenced by its plain language, is to remedy "an error in the vote tabulation which 

could affect the outcome of the election." Fla. Stat. §l02.166(5).' In this pursuit, the provision 

strives to strengthen rather than dilute the right to vote by securing, as near as humanly possible, 

an accurate and true reflection of the will of the electorate. Notably, the four county canvassing 

boards challenged in this suit have reported various anomalies in the initial automated count and 

recount.' The state manual recount provision therefore serves important governmental interests. 

In addition, the manual recount provision is the type of state electoral law that safely 

re$ides within the broad ambit of state control over presidential election procedures. As the 

Eleventh Circuit has explained, "'[t]he functional structure embodied in the Constitution, the 

nature of the federal court system and the limitations inherent in the concepts both of limited 

federal jurisdiction and of the remedy afforded by § 1983' operate to restrict federal relief in the 

state election context." Curry v. Baker. 802 F.2d 1302, 1314 (11 th Cir. 1986) (quoting Gamza v. 

Aguirre, 619 F.2d 449, 452 (5th Cir. 1980»; see also Duncan v. Poythress, 657 F.2d 691 (5th 

eir. Unit B 1981). In Qm:y, the Eleventh Circuit rejected a substantIve due process claim based 

lIn addition, as previously outlined, once a decision to conduct a manual recount is made 
by the canvassing board, the Florida manual recount law articulates a structured process for 
conducting the recount. 

'One of the main rationales behind a manual recount system is observe whether an 
imprecise perforation, called a ''hanging chad," exists on the physical ballot. If the blunt-tipped 
voting stylus strikes the ballot imperfectly, the chad, the rectangular perforation designed to be 
removed from a punch card when punched, can remain appended to the ballot (although it is 
pushed out), and an automated tabulation will record a blank vote. This problem is particularly 
associated with counties that still rely on punch card technology. Palm Beach, Broward, and 
Miami-Dade all use punch card voting systems. The final county, Volusia County, found a 
series of irregularities with its automated tabulation results including reports of computer failure 
and statistical aberrations. 

IS 

, 
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on an Alabama subcommittee's use of polling data to detennine the number of illegal votes cast 

in a Democratic gubernatorial runoff primary. The Court noted "[a]lthough federal courts 

closely scrutinize state laws whose very design infringes on the rights of voters, federal courts 

will not intervene to examine the validity of individual ballots or supervise the administrative 

details of a local election. Only in extraordinary circumstances will a challenge to a state election 

rise to the level of a constitutional deprivation." Id.. (citation omitted).'o Moreover, the Supreme 

Court, in the analogous context of a state manual recount of a Senate election, stated: 

Unless Congress acts, Art. I, s 4, empowers the States to 
regulat~ the conduct of senatorial elections. TIlls Court has 
recognized the breadth of those powers: 'It cannot be 
doubted that these comprehensive words embrace authority 
to provide a complete code for congressional 'elections, not 
only as to times and places, but in relation to notices, 
registration, supervision of voting, protection of voters, 
prevention of fraud and corrupt practices, counting of votes, 
duties of inspectors and canvassers, and making and 
publication of election returns; in short, to enact the 
numerous requirements as to procedure and safeguards 
which experience shows are necessary in order to enforce 
the fundamental right involved.' Indiana has fOUnd~ alc,lOg 
with many other States, that one procedure necessary to 
guard against irregularity and error in the tabulation of 
votes is the availability of a recount. Despite the fact that a 
certificate of election may be issued to the leading 
candidate within 30 days after the election, the results are 
not final ira candidate's option to compel a recount is 
exercised. A recount is an integral part of the Indiana 
electoral process and is within the ambit of the broad 
powers delcBated to the States by Art. I, s 4. 

Roudebush v. Hartke. 405 U.S. 1St 24t 92 S.Ct. 804,31 L.Ed.2d. 1 (1972) (emphasis added). 

16 
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The central thrust of these decisions is that federal courts should tread cautiously in the 

traditional state province of electoral procedures and tabulations. Simply put, "[f]ederal courts 

are not the bosses in state election disputes unless extraordinary circwnstances affecting the 

integrity of the state's election process are clearly present in a high degree. This well·settled 

principle-that federal courts interfere in state elections as a last resort-is basic to federalism. and 

we should take it to heart." Roe v. Evans. 43 F.3d 574, 585 (11 til Cir. 1995) (Edmondson, J .• 

dissenting). These principles of comity and federalism equally apply to state electoral procedures 

for the selection of presidential electors given the broad ambit of state authority in this area as 

outlined in Article II, Section 1 of the United States Constitution. Otherwise, federal courts run 

the risk of being "thrust into the details ofvirtua1ly every election, tinkering with the state's 

election machinery, reviewing petitions, registration cards, vote tallies. and certificates of 

election for all manner of error and insufficiency under state and federal law." Duncan v. 

Poythress. 657 F.2d 691, 701 (5111 Cir. 1981). 

The thrust of Plaintiffs' position is that Florida's decentralize<[ rounty-by-county 

electoral system can yield disparate tabulating results from county to county. For instance, 

similarly-punched ballots in different counties may be tabulated differently in a manual recount 

due to the introduction of human subjectivity and error. Further, ifmanual recounts are held in 

certain counties but not others. ballots previously discarded by electronic tabulation in manual 

recount counties would be counted, while similarly-situated ballots in non-manual recount 

counties would not- thereby diluting the vote in non-manual recount counties. I , These concerns 

JIlt should be noted that any presidential candidate was afforded an equal opportunity 
under the statute to ask for a manual recount in each Florida county. No evidence has been 

17 
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are real, and, in our view, unavoidable given the inherent decentralization involved in state 

electoral and state recount procedures. For instance, at least 48 states employ recount 

procedures- many of which differ in their methods of tabulation. 12 In Florida, 6S of 67 counties 

use one of many different electronic voting systems certified by the Division of Elections.1J One 

county uses a mecbanicallever machine and another county uses manually-tabulated paper 

ballots. Undoubtably, the use of these disparate tabulating systems will generate tabulation 

differences from county to county. Unless and until each electoral county in the United States 

uses the exact same automatic tabulation (and even then there may be system malfunctions and 

alike), there will be tabulathlg discrepancies depending on the method of tabulation. Rather than 

a sign of weakness or constitutional injury, some solace can be taken in the fact that no one 

centralized body or person can control the tabulation of an entire statewide or national election. 

For the more county boards and individuals involved in the electoral regulation process, the less 

likely it becomes that corruption, bias, or error can influence the ultimate result of an election . 

. - -

presented to suggest any discrinrinatory practice or policy in the county-by-county 
determinations to grant such recount requests. Whatever disparities may result from a county­
by-county election count or recount do not constitute a constitutional injury. As the former Fifth 
Circuit has recognized, in the context of a Fourteenth Amendment challenge to the tabulation of 
election vote results in a school district election, there is a fundamental "'distinction between 
state laws and patterns of state action that systematically deny equality in voting, and episodic 
events that, despite non-discriminatory laws, may result in the dilution of an individual's vote. 
Unlike systematically discriminatory laws, isolated events that adversely affect individuals are 
not presumed to be a [constitutional violation].'" QIm, 802 F.2d at 814 (quoting Gamza. 619 
F.2d at 453). 

12It bas been represented to this Court by Plaintiffs that at least fifteen states employ some 
type of statutory manual recount scheme in presidential elections. 

1.10fthese, 26 use puncb-card and 39 use optical-scanning systems. 

18 
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Moreover, Plaintiffs have failed to demonstrate that manual recounts are so unreliable 

that their use rises to the level of a constitutional injury. The burden of proof rests squarely with 

Plaintiffs on this point. Manual recounts are available in numerous states, and have been used 

since the time of the Founding. While some level of error is inherent to manual tabulation. no 

method of tabulation is free from error. It has been submitted to this Court that electronic 

tabulation runs a five per cent error rate. In fact, the very premise of a manual recount after an 

electronic tabulation, as is the case here, is to provide an additional check on the accuracy of the 

ballot count. While manual recounts may produce verifiable errors in certain cases, we do not 

find sufficient evidence to declare a law authorizing the use of a manual recount to be 

unconstitutional on its face. As the Supreme Court has elucidated, "[f]acial invalidation Cis, 

manifestly, strong medicine' that "has been employed by the Court sparingly and only as a last 

resort.'" National Endowment for the Arts Vt Finley, 524 U.S. 569, 580,118 S.Ct. 2168,141 

L.Ed.2d 500 (1998); see also New York State Club Ass'n. Inc. v. City of New York, 487 U.S. 1, 

11 , 108 S.Ct. 2225, 101 L.Ed.2d. 1 (1988) (stating that "to prevail ODa faci~l attack the plaintiff 

must demonstrate that the challenged law either "could never be applied in a valid manner"') 

(citations omitted). Clearly, the manual recount process, unless rife with error (which has not 

been proven by Plaintiffs), has many conceivable constitutional applications that would help 

ensure an accurate vote tally. It is unconvincing to argue that a process structured to render a 

vote tally more accurate somehow structurally dilutes the voting rights of the electorate. Simply 

because the recount tally postdates the initial vote or, as in this case, prolongs the certification of 

an election result does not result in a dilution of voting rights- anymore than the tallying of 

lawfully-cast absentee ballots dilutes the value of votes cast at polling precincts on election day. 

19 
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In addition, we find Plaintiffs' alleged injuries on an as-applied basis to be speculative, 

and far from irreparable, at this stage in the electoral recount process. The four Florida 

canvassing boards challenged in this case still are in the process of conducting a manual recount, 

and tbe record in this case is undeveloped and changing by the hour. Thus far, no manual 

recount results have been announced, and no evidence has been demonstrated that these recounts 

have generated erroneous tabulations. While some charges of subjective tabulations and 

potential irregularities have been leveled in vague form, the evidence on these tabulation details 

generally has been in the form of media broadcasts and other unsubstantiated forms. Further, 

each county canvassing board is at a different stage in the manual recount process, and there are 

different pertinent factual circumstances in each county. The inconclusive state of these recount 

processes coupled with their different factual postures counsels against preliminary uniform 

injunctive relief at this time. 

Further, there also has been no evidence presented by Plaintiffs that they lack an 
:.: -

adequate remedy in state court to challenge either the manual recount resUlts .or the canvassing 

board decisions regarding the commencement and administration of recount procedures. ~ 

~ 802 F .2d at 1316-17. In fact, Florida Statutes, § 102.168 outlines an entire process by 

which "the certification of election or nomination of any person to office, or of the result on any ~ 

question submitted by referend~ may be contested in the circuit court by any unsuccessful 

candidate for such office or nomination thereto or by any elector qualified to vote in the election 

related to such candidacy."14 Fla. Stat. §l02.168(l). In applying this provision, the Supreme 

14Specifically, F1a. Stat. §102.168(3) allows a candidate to challenge an election on the 
following grounds: 

20 
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Court of Florida has held that "if a court finds substantial noncompliance with statutory election 

procedures and also makes a factual detennination that reasonable doubt exists as to whether a 

certified election expressed the will of the voters, then the court in an election contest brought 

pursuant to section 102.168, Florida Statutes (1997), is to void the contested election even in the 

absence of fraud or intentional wrongdoing .. ' Beckstrom v. Volusia Cty. Canvassing Bd., 707 

So.2d 720, 725 (Fla. 1998). It therefore appears that if Plaintiffs could prove that the manual 

recoWlts in the four challenged counties leads to the state certification of an election result 

(a) Misconduct, fraud, or conuption on the part of any election 
official or any' member of the canvassing board sufficient to change 
or place in doubt the result of the election. 
(b) Ineligibility of the successful candidate for the nomination or 

office in dispute. 
( c) Receipt of a number of illegal votes or rejection of a number of 
legal votes sufficient to change or place in doubt the result of the 
election. 
(d) Proof that any elector, election official, or canvassing board 
member was given or offered a bribe or reward in money, property, 
or any other thing 'Of value for the purpose ofprocuri~s...th~ 
successful candidate's nomination or election or determining the 
result on any question submitted by referendum. 
(e) Any other cause or allegation whic~ if sustained, would show 

that a person other than the successful candidate was the person 
duly nominated or elected to the office in question or that the 
outcome of the election on a question submitted by referendum 
was contrary to the result declared by the canvassing board or 
election board. 

l!!:. In additioIlt CC[ a lny candidate, qualified elector, or taxpayer presenting such a contest to a 
circuit judge is entitled to an immediate hearing. Fla. Stat. § 102.168(7). "The circuit judge to 
whom the contest is presented may fashion such orders as he or she deems necessary to ensure 
that each allegation in the complaint is investigated, examined, or checked, to prevent or correct 
any alleged wrong, and to provide any relief appropriate under such circumstances." Fla. Stat. 
§ 1 02.168(8). 
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contrary to the "will of the voters," it would have a colorable claim in state court. 

In short, I simply do not find Plaintiffs' claims to have demonstrated a clear deprivation 

of a constitutional injury or a fundamental unfairness in Florida's manual recount provision. 

While this dispute has assumed clear national prominence and importance due to the close and 

undecided outcome of the presidential election, the types of specific issues raised by Plaintiffs' 

motion-for example, that manual ballot recounts are unreliable-are similar to the '''garden­

variety' election dispute[s]" over cOtmting ballots which have not been found to ''rise to the level 

ofa constitutional deprivation"under our caselaw. Qmy, 802 F.2d at 1315; see also Welch v. 

McKenzie, 765 F.2d 1311, 1317, vacated on other grounds and remanded, 777 F. 2d 191 (5th eir. 

1985) (stating that "even though votes inadvertently counted incorrectly threw an election to the 

wrong candidate, this court refused to intervene" because our Constitution envisions such 

disputes to be regulated by state and not federal law); Pettengill v. Putnam Cty. 8ch. Dist .. 

Unionsville. Missouri. 472 F.2d 121 (8th Cir.1973) (refusing to intervene in election controversy 

where plaintiffs claimed that the right to vote had been diluted by dereiid3'ni' ~ improper counting 

of ballots). I agree with the Qm:y Court that "a federal court should not be 'the azbiter of 

disputes' which arise in elections" because it is not "the federal court's role to 'oversee the 

administrative details ofa local election.'" ~ 802 F.2d at 1315. I also stress that this not a ~ 

case alleging clear and direct infringements of the right of citizens to vote through either racial 

intimidation or fraudulent interference with a free election such as stuffing the ballot box or 

deb'berately under counting votes. 

Finally, I conclude that the public interest is best served by denying preliminary 

injunctive relief in this instance. The mere possibility that the eventual result of the challenged 
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manual recounts will be to envelop the president-elect in a cloud of illegitimacy does not justify 

enjoining the current manual recount processes underway. Central to our democratic process as 

well as our Constitution is the belief that open and transparent government, whenever possible, 

best serves the public interest. Nowhere can the public dissemination of truth be more vital than 

in the election procedures for detennining the next presidency. 

V. ConclusioD 

While I share a desire for finality, I do not believe it can be accomplished through this 

request for an injunction. one of the strengths of our Constitution's method for selection of the 

President is its decentralization. Florida, one of the SO states, has 67 counties, each with a 

supervisor of election, a canvassing board, and different voting and tabulation equipment. In a 

close statewide election, it is difficult to come to a final determination. IS 

A federal court has a very limited role and should not interfere except where there is an 

immediate need to correct a constitutional violation. At this stage, there IS nQ likelihood that 

such a showing can be made. The request for preliminary injunction is DENIED. 

lSI have sympathy with the election officials throughout the state who are struggling to 
come to a conclusion. In his dissent in WilliamS v. Rhodes. 393 U.S. 23, 64,89 S. Ct. 5,27,21 
L.Ed.2d 24, 60 (1968). Chief Justice Warren pointed out that the Supreme Court had but seven 
days to consider the important constitutional questions presented in that case and had been 
compelled to decide the case "without the unhurried deliberation which is essential to the 
formulation of sound constitutional principles." I have tried to be mindful of the pressures on the 
parties in this case, allowing at least a day for the Defendants to respondt and I am attempting to 
J1lle promptly so that an appellate court will have an opportunity for meaningful review. 
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.,) 
DONE AND ORDERED in Chambers, at Miami, Florida, thiso...day of November 

2000. 

copies to counsel of record 

::... .... . 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, as 
Florida registered voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

VS. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS. JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MIRIAM LEHR, MICHAEL McDERMOTT, 
ANN Mer ALL, and PAT NORTHY, in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade. 
Broward and Volusia Counties, respectively. 

Defendants. 

---------------------------------

) Case No. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
I 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

Plaintiffs, by their cOlUlsel. seeking declaratory and injunctive relief against Defendants. 

state the following: 
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ItITRODUCTION 

1. This lawsuit is brought to preserve the integrity. consistency, equality. and finality 

of the most important civic action that Americans take: their votes in an election for the 

President of the United States. It is brought reluctantly, because the election of the President is 

properly Jeft to the people, not the courts. But it is necessary because the current course of 

events threatens to undermine that democratic process. 

2. The Constitution and laws of the United States and the 1aws of Florida prescribe a 

process for selecting electors of the President and Vice President of the United States. Pursuant 

to those requirements, the people cast their votes on November 7, 2000. The votes (other than 

the overseas absentee ballots) were counted in Florida and Governor George W. Bush and Dick 

Cheney received tbe most votes. 

3. Because the margin was Jess than one·haJf of one percent. Florida Jaw required an 

automatic recount. After completion of this automatic recount, Governor George W. Bush and 

Dick Cheney again received the most votes. 

4. There is no allegation or evidence of voter fraud, or of coercion or conuption. 

There is thus no basis for further recounts. 

5. Not content. however. with the results of the first and second counts. certain 

individuals and groups have now launched a series onegal and administrative actions to deJay 

and ultimately attempt to change the electoral result. This action could nullify the first and 

second ballot counts and alter the results of those counts by means of a third round of manual 

counts. Those manual counts would not be universal, rather they would be limited to selected 

ballots in selected counties. 

2 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 29 of 160
FROM WHITE & CASE LLF (SAT) tt it' 00 10 31/ST 10 29 NO. 4862406122 F 4 

6. Though perhaps carried out with the best intentions, the manual counts would not 

be more accurate than the automated counts - indeed, they are less fair and accurate. Human 

error and individual subjectivity would replace precision machinery in tabulating millions of 

small marks and fragile hole punches. If this recount does not yield the desired result, perhaps 

another, in yet another county, might. Indeed, the process appears to permit repeated counts. 

And no unifonn procedures or standards govern when or how it might happen. 

7. The problems of inherent unreliability and subjectivity of manual counts are 

magnified in this case where the shifting of a few votes could determine the outcome of this 

Presidential election. 

8. At some point, Florida voters - indeed all Americans - are entitled to certainty 

and finality. If enough human band counts are conducted, with enough potential human error, 

the result could presumabJy change - and perhaps even change back. But the changed resuJt 

would not be the most accurate result, simply the most recent one. The official count, on 

Election Day, yielded a final answer through a counting process that was untainted by fraud or 

misconduct. The official recount, two days Jater. confinned that result. 

9. Both counts have been by the most accurate means available. Funher recounts, 

by human hand until the results are different, wiIl not further the interests of the voters or of the 

nation. They will not further, but rather will undermine. the integrity of the election. This 

court's intervention is necessary to protect the integrity of the constitutional process for selecting 

the President of the United States. 

PRELIMINARY STATEMENT 

10. This is a civil action for declaratory and injunctive relief under the First and 

Fourteenth Amendments to the United States Constitution, and 42 U.S.C. § 1983. This action 

3 
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seeks to prevent further and needless recounts of the ballots in the statewide election of 

November 7, 2000 and to require the certification and release of the twice-counted vote tallies. 

Absent a showing of fraud, corruption, or coercion in the voting process by Defendants, such 

remedies should be ordered to avoid the debasement of Plaintiffs' votes and the voting process in 

the State ofFJorida. 

JURISDICTION AND VENUE 

11. This is a civil action for declaratory and injunctive relief under Section 1 of the 

Civil Rights Act of 1871, 17 Stat. 13, 42 U.S.C. § 1983, and the First and Fourteenth 

Amendments to the United States Constitution. 

12. Thejurisdiction of this Court is based on 28 U.S.c. §§ 1331 and 1343. 

13. Venue is proper in this Court because at least one oflhe Defendants resides within 

the Southern District of Florida and all of the Defendants reside within the State ofFJorida. 28 

U.S.c. § 1391 (b). 

PARTIES 

14. Plaintiffs Governor George W. Bush and Dick Cheney are the Republican 

candidates for President and Vice President of the United States. Plaintiffs Bush and Cheney 

have a substantial constitutional interest in having the votes certified and released without further 

delay, as Defendants' decision to permit further recoWlts violate the due process rights of 

Governor George W. Bush and Dick Cheney. 

15. Plaintiff Ned L. Siegel is a resident ofPabn Beach County, Florida., and is a 

registered voter in Florida. In the general election on Tuesday. November 7. 2000, Plaintiff 

Siegel sought to cast his ballot for Governor George W. Bush for President of the United States 

and Dick Cheney as Vice President of the United States. 

4 
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16. Plaintiff Georgette $osa Douglas is a resident of Broward County, Florida, and is 

a registered voter in Florida. In the general election held on Tuesday, November 7,2000, 

Plaintiff Sosa Douglas sought to cast her ballot for Governor George W. Bush and Dick Cheney 

as President and Vice President of the United States. 

17. PiaintiffGonzal0 Dorta is a resident of Miami-Dade County. Florida, and is a 

registered voter in Florida. In the general election held on Tuesday. November 7, 2000, Plaintiff 

Dorta sought to cast his ballot for Governor George W. Bush and Dick Cheney as President and 

Vice President of the United States. 

18. PlaintiffCarrelta King Butler is a resident of Vol usia County, Florida. and is a 

registered voter in Florida. In the genera1 election held on Tuesday, November 7,2000, Plaintiff 

King Butler sought to cast her baUot for Governor George W. Bush and Dick Cheney as 

President and Vice President of the United States. 

19. Plaintiff Dalton Bray is a resident of Clay County. Florida, and is a registered 

voter in Florida. In the general election held on Tuesday, November 7, 2000, Plaintiff Bray 

sought to cast his ballot for Governor George W. Bush and Dick Cheney as President and Vice 

President of the United States. 

20. Plaintiff James S. Higgins is a resident of Martin County, Florid~ and is a 

registered voter in Florida. In the genera] eJection held on Tuesday, November 7.2000, Plaintiff 

Higgins sought to cast his ballot for Governor George W. Bush and Dick Cheney as President 

and Vice President of the United States. 

21. Plaintiff Roger D. Coverly is a resident of Seminole County. Florida, and is a 

registered voter in Florida. In the general election held on Tuesday, November 7, 2000. Plaintiff 

5 
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Caverly sought to cast his ballot for Governor George W. Bush and Dick Cheney as President 

and Vice President of the United States. 

22. The above·named Plaintiffs, Siegel, Douglas, Dorta, Butler, Bray, Higgins and 

Coverly (the "Voter Plaintiffs"), are typical of Florida voters who were registered and eligible to 

vote in the November 7 statewide election. Their validly cast ballots have now been counted 

twice. The Voter Plaintiffs have a substantial constitutional interest in having those votes 

certified and released without further delay. The Voter Plaintiffs also have a substantia) 

constitutional interest in not having these votes debased by further recounts that are in no way 

linked to any showing of fraud OT material irregularities in the voting process. The Voter 

Plaintiffs' claims are typical of those of al1 voters. 

23. Defendants Barton, LePore, and Roberts are the members of the Palm Beach 

County canvassing board. Defendants Leahy. King. and Lehr are the members of the Miamj· 

Dade County canvassing board. Defendants Carroll, Gunzburger, and Lee are the members of 

the Broward County canvassing board. Defendants McDennott, McFall, and Northy are the 

members ofthc Volusia County canvassing board. Defendants are all residents of the State of 

Florida and aIC sued in their official capacities only. 

FAClUALBACKGRQUND 

24. On November 7,2000, tbe State of Florida held a general election wherein Florida 

voters cast ballots for severa' offices. including to choose electors of the Presjdent and Vice 

President of the United States. 

25. On November 8, 2000, the Division of Elections for the State of Florida reported 

that the Republican Party presidential tjcket received 2,909,135 (48.8%) votes and the 
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Democratic Party presidential ticket received 2.907.351 (48.8%) votes (lhe "initial counfJ. 

Other candidates on the presidential ballot received a total of 139,616 votes. 

26. Under Florida Jaw, al the close of a genera) eJection the election boards for each 

precinct are to open the ballot boxes in the presence of the public and count the ballots. Florida 

Statute 102.061. The election boards for each precinct must then deliver to the supervisor of 

elections for each county the ballots and ballot boxes. as well as a certificate of the results of the 

election. Florida Statute 102.061. 

27. Pursuant to Florida Statute 102.112, after each county's canvassing board has 

certified the returns, the returns for the election of federal or state officers must be forwarded to 

the Florida Department of Slate no later than 5 p.m. on the seventh day following the election. 

Otherwise, the returns may be ignored. 

28. Florida Statutes 102.111 and 102.121 provide that the Elections Canvassing 

Commission of the State of Florida must then certify the results of the eJection and issue 

certificates of the results of the election. 

29. Florida Statute 102.141 (4) provides that if a candidate is defeated or eliminated by 

one-half percent or less of the votes cast for an office, then the EJections Canvassing 

Commission shall order a recount of the votes cast with respect to that office. 

30. On November 8, pursuant to Florida Statute 102.141(4), each of the canvassing 

commissjons of Florida's sixty-seven counties began a recOWlt of the returns. Media reports 

indicate that the recount has confirmed the outcome of the election. 

31. The multiple counting of the returns has raised se'Jeral issues. For example, in at 

least one county (Gadsden County), the ballots were not merely recounted but rather 
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"interpreted" - or reinterpreted - by the county's canvassing board. This resulted in additional 

ballots being counted. This recount calculated a result different from that of the original count, 

resulting in a net gain of 153 votes in favor of the Democratic presidential ticket. See Exhibit A 

(Statements of John M. Leaee and Edgar E. Stanton). 

32. It is also clear that the repetitive counting ofbaIlots - especial1y manual counting 

- diminishes the accuracy of the counts. 

33. On November 8, 2000. whjle the automatic statewide recount was continuing, 

three local Democratic Party operatives filed an action styled as Fladell \I. Palm Beach County 

Commission in the Circuit Court for the Fifteenth Judicial Circuit oftbe State of Florida, 

contesting the presidential election returns in Palm Beach County. lbis action sought to void the 

presidential ejection results in Palm Beach County and requested that a new election be 

conducted in that jurisdiction for that race. See Exhibit B. 

34. In addition to Defendants' conduct, upon information and belief, numerous 

lawsuits and other litigation have been commenced across Florida purporting to challenge the 

result of the election in Florida or otherwise delay the certification and release of1hose results. 

a. On November 9, 2000, while the automatic statewide recount was still 

continuing, an action. styled as Rogers v. Elections CanvasSing 

Commission of the StOle of Florida was also filed in the Circuit Court for 

the Fifteenth Judicial Circuit oftbe State ofFtorida, also contesting the 

presidential election returns in Palm Beach County. and seeking the same 

relief as that of Fladell. (Exhibit C). 
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On November 9, 2000, while the automatic statewide recount was still 

continuing, a complaint styled as Miller v. Harris was filed in the United 

States District Court for the Southern District ofFJorida, West Palm Beach 

Division. This action also contested the presidential election results in 

Palm Beach County and sought a new election in that jurisdiction. (Exhibit 

D). 

c. Media reports have indicated that as many as five (5) additional lawsuits 

relating to the results of the election have been filed. Plaintiffs have not 

been able to obtain copies of these suits. 

35. The gravamen of Fladell, Rogers, and Miller is that the presidential election ballot 

used in Palm Beach County was "deceptive, misleading andlor confusing." and that the results of 

the election were therefore invalid. 

36. On November 9,2000, again while the automatic statewide recount was still 

continuing, media reports indicated that either the Gore campaign. the Democratic party andlor 

some other entity or individual had filed requests for manual recounts of ballots in Palm Beach, 

Miami-Dade, Broward, and Volusia counties. 

37. Florida Statute 102.166 provides that any candidate or his party may file a written 

request with a county canvassing board for a manual recount within 72 hours after midnight of 

the date of the ejection or prior to the time the canvassing board adjourns, whichever occurs later. 

Florida Statute 102.166 further provides that a county canvassing board need only make a 

"reasonable effort" to notify each candidate whose race is being manually recounted of the time 

and date of the recount. The statute does not require that an opposing candidate or party be 
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notified of the request for the manual recount or the canvas:.ing board's ruling as to the request, 

and/or the time and date upon which any manual recOlmt will take place. 

38. Florida Statute 102.166 requires that the request for a manual recount "contain a 

statement of the reason the manual recount is being requested." Florida Statute 102. 166(4)(a). 

39. Florida Statute 102.166 neither requires nor suggests that an opposing candidate 

or party be given the opportunity to be heam as to whether a manual recount should occur. The 

statute apparently gives the county canvassing board complete discretion in making that decision. 

and it sets forth no standards for the detennination of whether a manual recount should take 

place. 

40. The canvassing boards of Palm Beach and Volusia counties have consented to the 

request for a manual recount. Both Volusia and Palm Beach Counties wiJJ begin manual 

recounts by Saturday, November 11. 2000. 

41. The canvassing boards of Miami-Dade and BToward cOWlties have received 

requests from the Gore campaign and/or others to conduct a manual recount of the election 

results. Upon information and belief, those canvassing boards have not yet detennined whether 

they will consent to a manual recount. 

IRREPARABLE INJURY 

42. If Defendants' threatened manual recounts are allowed to proceed, Plaintiffs wiJI 

suffer irreparable injwy. If an unlawful recount occurs, in violation of the First and Fourteenth 

Amendments, and a changed result bappens to occur (however unlikely), that tainted result will 

be broadcast to the nation. Any subsequent invalidation by this Court will not be able to cure the 

serious damage to the legitimacy of the presidential election. Any such taint, and the perception 
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of mUltiple reversals in outcome, will interfere with the orderly transition of constitutional 

government. 

FIRST CLAIM FOR RELIEF 
(Violation of 42 U.S.C. § 1983 and the Fourteenth Amendment) 

43. Plaintiffs repeat and reallege paragraphs 142. 

44. Defendants' actions have violated the Voter Plaintiffs' rights under the Fourteenth 

Amendment by arbitrarily denying them the effective exercise of their right to vote and to have 

that vote counted in an equal and consistent fashion with aU other voters in this ejection. The 

citizens ofFJorida cast their votes on November 7.2000. These votes were counted according to 

the processes prescribed by law. with no al1egation of fraud, error, or other misconduct in the 

conduct of Ute counting. In accordance with a vote count conducted pursuant to the laws of 

Florida, Governor George W. Bush and Dick Cheney were determined to have received the most 

votes. Pursuant to Fla. Statute 102.141(4). an automatic recount was conducted with the 

panicipation of local officials of both political parties. Again. there was no allegation that the 

counting was infected by fraud. error. or other misconduct. and Governor George W. Bush and 

Dick Cheney once again received the most votes. Pursuant to requests by certain individuals and 

voters, county officials in Palm Beach, Miami-Dade. Broward, and Volusia counties have begun 

or wilJ shortly begin yet a third count of the ballots cast. this time manUally. 

4~. Florida law. as applied to these circumstances~ threatens to inflict irreparable 

injury on the Voter Plaintiffs and on aU similarly situated voters by arbitrarily denying full effect 

to the votes that they cast on November 7, 2000. It does so in the following ways. First, the 

provisions of Florida Statute 102.166 provide no standards to guide the discretion of the 

canvassing board in detennining whether a manual recount is warranted in the first place OTt if 
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so, what the scope, nature, manner, and method of such recount should be. For example, one 

county canvassing board has been asked to and has apparent discretion to grant a recount for 

three precincts only; three others have been asked and has discretion to grant a recount for the 

entire county. There is nothing in the statute to constrain the county canvassing boards 1 

discretion as to how many precincts (beyond a minimum of three precincts) to recount. There is 

no rational basis for distinguishing which counties or precincts to recount, other than the 

unconstrained determination of the applicant that be may get more votes from those precincts 

selected. 

46. Second, Florida Statute 102.166 establishes no criteria to limit the discretion of 

the canvassing boards in determining how to conduct the tally of votes. One canvassing board 

may decide to count votes that are not fuJIy punched; another may not. One canvassing board 

may decide that a stray mark indicates an intent to vote for a particular candidate; another board 

may not. One board may try to determine the intent of voters who marked multiple candidates 

on a ballot; another may not. Florida Statute 102.166 authorizes the county canvassing board to 

determine the subjective "intent" of a voter. without setting forth any standards for detennining 

how to discern that intent. This creates arbitrariness in the implementation of a process that 

concerns the fundamental right to vote. 

47. Third, if a manual recown gives effect to paniaUy punched ballots, or counts 

ambiguous ballots based on the canvassing boards t subjective interpretation of voters' intent, it 

has the effect of uDconstitutionally diluting the votes of the other votcrs both in the affected 

county and in the counties not subject to recount. 
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48. Because of this arbitrary and unconstrained decision-making authority conferred 

upon the county canvassing boards, a disappointed candidate in a close election can seek 

recounts in successive favorable jurisdictions until he is satisfied with the results, and thereby 

arbitrarily deny the force and effect of the votes cast and validly counted (and verified on 

recount) for the winning candidate. 

49. There is no reason to believe that a recount is more accurate than the initial count, 

or that subsequent recounts add any further accuracy. In fact. empirical evidence indicates 

otherwise: that recounts diminish accuracy with each recount. Ballots are degraded. and human 

error is common. Thus, without any guarantee of increased accuracy. and at the virtually certain 

risk of increased inaccuracy, canvassing boards are given unbridled discretion to affect the 

results of an election through individual subjective decisions. 

50. And natura) human error and subjectivity are not the only risks. In an ordinary 

presidential election, where all votes occur on the same day and are tallied simultaneously. no -

one election official perceives his or her actions could materially affect the outcome of the 

election. In these unique circumstances, however, the incentives for favoritism or worse - in the 

hopes that a small swing of votes could detennine the President - are grossly magnified in a 

manual recount where individual counters have direct and subjective contact with the ballots. 

51. This potential for delay and uncertainty inherent in the above-described scheme is 

compoWlded by its interaction with Florida Statute 102.168. That statute creates a means to 

carry on contests of election in the relevant circuit courts. Such contests may be filed by any 

candidate, any voter, or even any taxpayer. Such contests threaten to further delay the effective 

implementation of the ballots cast by Florida voters and increase the uncertainty that now exists 
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with respect to the result of the election. Different challenges may be filed in different courts. 

-- . There is a virtual certainty that different courts will react differently to similar claims. 

52. As a result, the process of selecting and cer1ifying the decisive eJectors of the 

President and Vice President of the United States may be tied up in trial litigation and appellate 

litigation indefinitely, casting doubt on the integrity and legitimacy of the process for selecting 

the holder of the highest office in the land. This circumstance, when combined with the arbitrary 

discretion vested in the canvas boards - if allowed to proceed unchecked - threatens to prevent 

the smooth and clear transition of Presidential power, a matter of paramount national interest. 

53. This unbridled discretion, as applied in the circumstances of this case, results in 

the arbitrary deprivation of the Voter Plaintiffs' right to vote under the Fourteenth Amendment. 

SECOND CLAIM FOR RELIEF 
(Violation of 42 U.S.C. § 1983: Equal Prott:ction) 

54. Plaintiffs repeat and reallege paragraphs 1-42 and 44-47. 

55. Because, for the reasons discussed, the statutory scheme produces arbitrary and 

capricious decision-making by state and county officials as to whose votes will count, and whose 

will not, in different precincts and counties, the scheme also violates the Equal Protection Clause 

of the Fourteenth Amendment. If a manual recount gives effect to partially punched ballots, or 

counts ambiguous ballots based on the canvassing boards' subjective interpretation of voters' 

intent, it arbitrarily subjects voters in other counties to unequal treatment in violation of the 

Fourteenth Amendment. Because a fundamental right is at issue here - the right to vote - the 

state's action is subject to strict scrutiny. 

14 
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THIRD CLAIM FOR RELIEF 
(Violation of 42 U.S.C. § 1983 and the Fourteenth Amendment) 

56. Plaintiffs repeat and reallege paragraphs 1-42. 

57. Because the recount begun or about to begin by Defendants is limited to portions 

of only four counties, the Voter Plaintiffs who are not residents or voters in those four counties 

are being deprived of rights accorded to voters of those counties and/or wi)) have their votes 

diluted in violation of the Fourteenth Amendment. 

FOURTH CLAIM FOR RELIEF 
(Violation of 42 U.S.c. § 1983 and the First Amendment) 

58. Plaintiffs repeat and real1ege paragraphs 1-42. 

59. The right to vote in a democracy is among the most precious of all individual 

rights, and is the crux of the democratic system. The right to votc is clcarly established under the 

First Amendment of the Constitution of the United States. 

60. By their votes, the Voter Plaintiffs and all the other voters expressed a poJiticaJ 

message regarding their choice of candidates for the Presidential election. That message will be 

delivered only when their votes are counted and certified for release by Defendants, such that 

government can act on the Voter Plaintiffs' votes. In this particular case, that message includes 

selection and direction of electors to the Electoral College under the United States Constitution. 

Voter Plaintiffs' votes are a means for orderly change of govenunent under the United States 

Constitution. The message of the Voter Plaintiffs' votes, therefore, is at the core ofpoJiticaJ 

speech and is entitled to the highest protection under the First Amendment to the United States 

Constitution. 

61. The state's action in this case arbitrarily denies and burdens the Voter Plaintiffs' 

votes and political speech. Due to the standardless nature of the recount and contest scheme, 
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govenunent officials arc vested with arbitrary power and authority to deny the vote and thus 

thwart political speech. Such schemes are presumptively violative of the First Amendment. 

62. Defendants' actions and conduct are in willful disregard of the Voter Plaintiffs' 

constitutionaJly protected rights, and were committed with the intent of deprivjng the Voter 

Plaintiffs of their constitutional rights. 

FIFTH CLAIM FOR RELIEF 
(Section 1983; Violation of the Fourteenth Amendment) 

63. Plaintiffs Governor George W. Bush and Dick Cheney repeat and reallege 

paragraphs 1-42. 

64. Under the Due Process clause of the Fourteenth Amendment, candidates for 

public office are entitled to due process in election procedures, including with regard to the fair 

and timely counting and reporting of the votes cast for that candidate. 

65. This Court should declare that Defendants' refusal to certify and release those 

votes that they have now counted twice since November 7 and their performance of any 

additional recounts violate the rights of Plaintiffs Governor George W. Bush and Dick Cheney 

under the Fourteenth Amendment. 

WHEREFORE, Plaintiffs pray for a judgment and order: 

(a) Declaring that Defendants may not subject any vote totals to manual recounts; 

(b) In the alternative. declaring that Florida Statute § 102.166(4) is unconstitutional to 

the extent it does not limit the discretion of Defendants to conduct manual recounts in this case; 

(c) Declaring that Defendants should certify and release forthwith all vote totals that 

have been the subject of two vote counts since November 7, 2000; 

(d) Declaring that the fonn of ballot used in Palm Beach County was valid; 
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(e) Declaring that any ballot punched or marked for two Presidential candidates not 

previously counted cannot now be counted; 

(f) Consolidating or removing to this Court any and all actions fi1ed across the State 

of Florida purporting to challenge the results of the November 7 statewide election or otherwise 

delay the certification and reJease of those results; and 

(g) Granting such other and further relief as this Court shall deem just and proper. 

Respectfully submitted. 

Barry Richard, Esq. 
GREENBERG TRATTRJ(l, P.A., 
Tallahassee, Florida 

Theodore B. Olson, Esq. 
GIBSON DUNN & CRUTCHER LLP 
Washingtoo, D.C. 

Benjamin L. Ginsburg, Esq. 
PATTON BOGGS LLP 
Washington, D.C. 

- and-

WHITE & CASE LLP 
Attorneys for Plaintiffs 
Suite 4900 
200 South Biscayne Boulevard 
Miami, Florida 33131-2352 
Telephone: (30S) 371-2700 
Facsimile: (305) 358-5744 

Y-2D~~ez 
Florida Bar No. 441503 

Of Counsel: 

George J. Terwilliger m 
Timothy E. Flanigan 
WHITE & CASE LLP 
Washington, D.C. 
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VERIFICATION OF NED L.SIEGEL 

1. My name is Ned L. Siegel and I am over the age of twenty-one (21). 

2. I am a resident of Palm Beach County, FJorida and the Jead plaintiff in this 

action. 

3. I have read the al1egations ofthe verified complaint, and the facts stated 

therein are true and correct. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

, ~ 
Ex=tcd Ibis ~ day ofNovembeT, 2000. 7 

9~l.... 
NedL. Siege 
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::~ " oft"e ballots' boOklets us~ in~~r~'Baach Cou"ty:on~~ for the November .;.~~c~o: :1 ~:; 1 ", ' ! : , ... 
. i Presidenrial :EJeqtlon. 
"j 

! 
~ , 

. , EXHIBIT 

I :B ) 
,-!, 
, . 
',I 

i . . 
'I: . 
I ~ . 
I . 
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.,-! .. 
" 

<I " 
, I," 
·i", ' 
.' f' :-
. ,1.',- . 

.~:' . 

., , 
! 

." • 
I 

j 

'j 
.1 

, .' , . . 
i 

, , 

'. .", , . { .. 
i :' 

, . ·1 : 
. . ' ~,. . 

, 2." All ~ncfruon$ pr:ecedent to the filing of th~ a~ion have ~~n pe~'9 ~~ 

_ . , have been waived. : i , 
i . , . 
t ' ' 3. ' Defendant, PALM,BEACH COUNTY CANVA$SlNG aOARO.:as i! ' 

. ' , :, ., - I , 
. ~ eonstitutedJ>)' ~ollnty c~~ J~ldge Charles Burton; 5~pervt~r o..f Election~ Tl"'.eres.t ; :; 

; lePor~; and County Commjssion,~ Carol Robert~. js the d~ty appointed co,unlY I: ' , . " I . " 
" i canva~singl:board ,for Palm B~acll County, ,; : : ' 

. ..... ! ~ . 
Defendant, THERESA LEPORE. is the ,Suparvisor of,ElectiQn5 for Palm. 

, ' , . , ' '. ' ,., ; . 
; " 

4. 

i Beach County I FJprida., , I ; ,: 

,5. : o~~endant, Ge~ige W. Bush. is a re~id~n1 of the ,State of Te~ ~nd t~~:;' , 
: ~Re'publjoan:cand'date and nOh,inee for p(eSide~t ofit:e U'nitOd'St:a'tes and i~ joj~ed,~ ': ' 

': ~ :,: " :." , I ; :', . 
: ~Jhis actjon as ari ,i{lterest~d party:pursuantto 'F'orida:SCatute §86.091 , : ' 

, '" ' ·i: ' 
: ~.; t?e'e~dant. Oi~ C~ney., 1$ a resideht ~f ttle ~rate of Wyoming 2!(ld'thri : ~ 

.' ~RepUblJcan :eandidate and nQmi~~ for; v;ce-pr:es,dent of th, untted' States :and ';s Jndd . . 
I- • .. ... I. 

~ .; : ; 

;in this ~ctjoi1 aSIan intereSted~PartY pursuant fo. Florida Statute §86.091. I ; .; , :" .. , . I : , ' 
" : 7.', Defendant. AI' Gcir~.;is a resident of tne State of tenneSSD6 :and ~e ;. : ': . 

, ", ' I ' .. 

. ~ ;oemOC~tic; can~i~a~e, a~d namtn .. for. President -of U;e United Sta.tes and i~ joined; tri .: 
- .'. . ~ . . . . , 

I • • • •• : ~ " 

" ~this adlon ~~ aq ii'lter~Sted ~rty pursuant to Florida 'Statut~ §86.09~. ~ : ': 

, ' 8.: Oef~~~ant joe'Uebeiman i~ a resident' of.th.e'Sta~e of conn~icutanbl :;. 
.' ::. . ." '; '.!: . 

': ~he Derttocr~tic ~ndidat. and nQmin~ for Vlce-Preslc;ient 'of the United State~ and'1$ ,: 
.: ' : '" ,., , . ",. , . 'i : " 

i, ~r:.ined in this acti"'; 'as an ,intere.sted party "ursuant to "Florida Statute §86.091 ~ "j ~::" . 
. '. ,':' ' .- '/ :', " 

9. :, Ptaintlffs. ANDflE FlAoELL. ALBERTA. MCCp,.Rl'HY and LlLtM I ~':; 

" ~AINE$, are re~idents Of,pal~ Bea-ch County. Flonda, ~ufy.qualified electors and ;.: ~~ 
I j ~ '. • 

taxpayers who v~ted in the No\-"ernbei 7, ,2000 Pr~:;ldentJal Election_ : .; .: 
.! 
i 

2 
I • 

i "' 
" I 

I . 

i 
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:'1 '1 . - .,.' 
•• ,: - , t 

- :+ -,.: ... ~'1 0.;: .This is an ac1lori brought for dedaratoiy jIIdginent and suppr~~eill!ll~lief 
:_'.!' ' . - j Wfrich is w~in the jur;sdictioh of this Court. :. i:':, 
':: 1.: , ' : 11.':, 0:" -NOVe~ber 7: 2000, a: general er~ctiGrl wa~ h~ld i~ WhiC~ 'pa;m BJ~ , . t . , ' . ., . i.: 

, ; ~, . " '. , _ ;' ·,county. vot~rs voted for candidateS for' President 8f\d ViCe-President. ! i' , 
: " '. . • - • ~ p 
. "1 .. i " i : " 

• ..1 '" 12. ;' AU of the candidates for the preSider\tlaf'ele<;ti0t:' 'were,lfsled 6n tN.o fa):trig 

,:t," : : pagea of !h~ ba~o, bookJetl/lJli l& ~Ch~ '" eacn ~~tl9 ~aChin~. '. ,j h : 
:'-: r ", ;; 13. . The plJnch holes, for-each ~"d;date were. i,,' a sIngle column Ihavan:! ~ ': 
: ;-,.; ~'. -:' : ' '., ': :!::' 
~~r'>; . :betwee~ th~ fa<=!D~ pa.g~~. • ' . . " . . . , ., ,{;:; 

~:-:,r: 'I '. 14. .' The names of fOd..,pendent (non-Dem~tic a,nd no~.RepubJican 'l 1 . 
;·1" . . _. .•.. . . ;!-J ~': : ':', i¢andidates ~UOti as pat'Buch~~an) aod th~ pu~ch 'hOleS'for~U~h candida~es ~~e ~I ~.' 
·:.'i ,: :., " placed adjatentto-the oameS:~ofthe Democratic Candidates, Ai· Gore and:Jae: . I:::, 
"~l.. ': '! . , ' , ! :-, . 
. ;~ :: Lieberman, : " \'; :' 
·:r '. :::, ' . " .: !':' 
,j': .' , , 1,s. '. As, crtesult •. tnany vo~ers, .and in partJeulaT. 'many senior citizens. ~tenajOg 
~,; 1, . ',;. ..' . " " " . . , " - 1 : : ' 
d, :,',: .. to-vote for AfGorQ and J~ uebe'~an. mlstakenty.pu~ehedlhe,pu~ch·hole ,on tl;te *(I~~ 
::i ,,: " , ; , . I, ': 

::(. :: . Card de~f9n;ited 10r Pat Buchahan and Bzola Foster (hol.r~)., , - .' - ! ': :; 
.;::~ "~.r ,;. ' , - . 
,j.:.,~; '. , ,16.:' In ~ddition. the hti~ in the ballot eards for.nf,JmberS 4 (Gore'ahC!' :!:,:' 
;,L"'.:: : ,tJeber~n) ~nd 5 (Pat Buchannan,,,,d Ezola Foster),were directly adiacent~o.1i~ ~I ~ , -
:r:",; ~:;' .' ." , ,!: ' 

<t, ,::: : +eetion ~f ~ ba~tOf.I~t'ng ~e O~mqcratie candidates, (Gcn.':Snt;il Uebetma~.l: AS e :1 ; ': 
,1 .. " '" ' : ' 

':'; f ~.: :', roOSuIt, many;voters; and in particular. many senior eitizens, tntet:'dtng to VO~~fOf ~ GPrf! 
: I ", ~. '" '. " ' _ '., ,·1: i, .. 
':'l" '~ . ~md Joe :lieberm~n-punched punCh hole numbers 4 and 5 in;the: mistaken bell~ that\ ~ ; 

J':', ~ '~~uch ~U~be~ re!erred to a vot~·for AI Gor. and Joe liebe~n~ It has been' r.PQrt~ :: 
'. i:.' " . ' :: - ,', - , ,- ' I,'. 

',J i~ the Palm $eaCh, Po~ that,ln"PaIm Bead\ CountyJ~,efortn Oandidates (pat'9Lr.han~~n 
- ~", , " ' ., ; - ·1 ' 
: ~ . ; . I :., 

:; ~ , and eZola Fqster) 'recelved 3.040 ~otes. : 
,,'. : I " 
! 3 
-!; 

" 
I 

- :1 

,f 

I 
I­. " 
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! : , . 
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~ q.", I!' '. 
J ,:1 ~ . 

- '{ .. ; 17. ;. p~lm Beach CQI,"IY ~ the only county io·IiSt the candidates o.~! :: . 
:: l. '. ," 

:. t ::: : \ pages.' It i~ believ~d that sU.~h format had:never befor~ :be_n ~sed in a p;'eSi~n~a:, ::; 

. ·1', ": : ~lectiOr:l an? th~t s~id fQrmat ~ea~ed and ~ontri~ut~d to muth voter con~si~n.' Au ~# .... 
".1·'·" . .:,. : .. j . : 

• J isix (66j other counties in Florida listed all candidatec: in.a straightforward. notl<OmUslng ,q' ::':; :: '.: ". ...' " .. 1: '; 

'] :' :' .\inanner. lis~.n9· ~~ch candida~ v~~cauy f~ t6P to bottom as presCribed. by F.o~d~ ; .: 

m ",: " ~Statuteh01~191:t1999)("F'O~'orGen~ral Election BaUot;,), Moreover. pu~u~i.t.t~ !.~ 
.:); .... ; :' ;Florida Stat~es:§101.151'(4),':,§1~1!19~ (1~9), Df!fertClGD~'THERESA LEP:0~E; ~'~ 
:,;t ,':,': .' ':(equire~ by law to place' the DemoCratic Candidates j~ BCO~d ~sitlon on'~e 'b~lI~t:t~s; 
.:~ t '. ,;. : the Oem~t;c Party had' receiv~d the second higt.se~fnU~ef:Of ~te$ iot GOve~~ in: 
j:, ': ,L : ..' .' .. .... .' : ! !,;~ 
~'{ .;-: ~ ~e last;ele~on in ~ich ~ Gove~~rwas ejected). b.ut.instead plaeedlhe Oe~c:ratfi': ' 
·!~r· ; . ~ tandidates i~ thii'd position (t~ird .. punch hole): pefe~d'ant, ~HeResA L~P~~E: Ha~'~, 
,,::: '.: . :discreti~n to: cha~ge ~e statuto~ily mandated posit~on of t-h.~Oei'nocr.atrc candi~te$~~': 

'-- ,:T·' :' lhe barl~t. .. . . '., .. ! ~ :: 
~. ~ . • '. :. I 

',1 : ':. 18. :. A cOpy of the ballot as reproduced in th~ Sur.I-Sentinells 'atfd'ec. here\~ ~ 

Ft··:·.· .;, . '. as EXh;~it .~~" ~J~.intiffs are not.eu:~ntly In POSS~SS.iOf\:Of ~e actual ball~t b~kl~J ~:i 
. ; '. , : ': . .I': " ::.# .-: -v"; ~sec1 in th.e ~~e~oni but w1Il'obtai~ '~am8 through diScqveiy. ' ! : : 

':, . . . i : 

:r ~ ~. 1~,: :Pfa;nUffs contend ~t (.1) ,S a result of the 800ve-de~bed posit~.n!n~ ?f 
j.: ": ~ : ~e can~idat~s o~ 'the ballots iti viol~tion of Florida 'a~ .. th" b_'lots i~ Palm '~ch, ;\ i~;·. 
';.'~:'. ,:' :·¢ounty as th~Y pe~in to the Presidenthll Eiectiori wer& inhe~ently confu$trig~ (2) th2~ ~ ': 

:",1,. :.; '~~.U$~ of ~iS ~f\.~itJo"ing. th~' ~ef~rm Party cand~dates: P~~:BuCha~an an~ Ezo',a' :\ ~.~ 
:; 1~ '. :, ',' iCSler and POSSibty other indepeh'dent candidates, ~eceived votes tl:\at were lnt4ndeJ ; ;; 
'i ~'., . ::' . • . . ' , I:: 

; i' .' f~T the Dem~crat~c c:andidates::~ Gore and Joe Liebe~m~ri and (3) that be~us~ or tt)i~:~ 
': t . .: '. . ; .: : ,: 

.. :: .', .' positioning. electc?rs i/'ladvert~ntly ptiOChed mO.re th~n O~ ho1d to vote for AI ;Gcre 'a#J: . 
-i ! . 

'.I . 

, .. 
1 

4 '! 

., ' 

" , 
! ; : 
i , . 
, . 

.. 
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,; . '.: 
': [ .. :'" 

I " i: ' 
I I ' 

: ;JOe lie,be~an.,lh~reby invali~ati~9 their banal and disenfranchising themsetv~s~ ! ~ ,; 
, i ~o. : The Supe~lsor of ~teetio~SI Defendant .. THERESA LEPORE.~ hes ~J(~~;~ , 

; " , , i : ' 
~the position' dun'ng' and, after trJe election that the format uSed for the: ballots. and ,.::: 

I ; ':' ' , • • .! : 
~j,' .: , . , .. 

. '; 1',. jpositior,ing of th~ ~andid~t.S names was not misleading... ; ,; 

J.~,: ';" 21.; B~se~ uppn the,tor!90iIlQ co~trary contentions' of the partie~. an ~cill~I;~: , 
:': \' " b'ona fide di~P'ut~ s)(ists betwe~n ,the parties as a result of which Plaintiffs _t.e i~·do~i,.i 
, :~, , : ". .' .' ::i ! . 

1·: '. ~s 10 the vaRdity.Of:the results' of the Presidentlat Ele~on in Palm Beach Co~n:y.' . :i·! ~ 
~.' t,' ",. . '.. .. . '" .: '.' . . ~. ' ! : .: 

,;t·: -::-.-" Florida,: : : " , ,', : '_. 'I;:: 
:~;! :, , 22. ;'It has; been Widely'acknoWiedged by the media ~,d politica' coi'n~en~~ , 

J ,:. . ;\batlhe fes~1Is cit the PresidenUal ~.cUon k1 FIotkfa. W!U be rJecjs/ve "to ~hel!li>t t, . 
:~ :I\::~-:; ,~.emocr8tic ~r R~publican -ca~id81es are electecJ"P.resident and VJce:-Pres~~,:,~. :1 ! ': 
," ., ~ Witt)out winning the eleeticn il1:;:'Jorida neither can~ldat8'can:'wiil the'Presldentlal :!;;:" 
.; l ':.;::.' : ~Jection~ v~tes tJni,:,tentionaJly cast fo, Buchanan in P~'rri Beach County ~f~ ~a~. ~ ~:; , 

- ,;,1 .. :; . ~eciSive'dlffliren~e in Iheoutcciine-~illl. N';"""ber 7,2000 ~midential.~~: :1:' 
~ ii _ .. 23. :Th~ Court has ~ rlgh~ d~Iy, end power to d~ Ihenghla and .! ': 
:<1 ": , Jtabilfties:of the tes~ctive partlQs herein, an,d to give SLJch ptherand further fe1*~ as ! : ; 
c' , .: , ' , ' , i -. I': 

: : !, " :' .~. '; ~ay be. ~e~SC.,~· and proper Onder U1e' circumstances: " ',. 'I i : 

J':. ; ; 24_Th~ra is a bona filf&. ~ctual, ~eseni ~dpiadiCal need for the d~;~l. 
- :~ I ... ',' ~ " ~~n,d adjU~ica~ion of the rights of the:~rties her.eunder &!ld th~ di$p~te desdribed ~f\ ~~ ': '; 

~ .:.,~ ~. ~ i . '. . ~.~ .'. '. . . . - . :' - . i:: 
,~i .:'. 'QOmplair:-t de.~ls with a present ascertained controversy, , "j i", . 
;I; . . • • . 

',: I' " 
: ,\. , -: .:: ; 

, " 

• - 1"' 
. t ' ; 

'~ , .. 
I . 

'I 
" i 
- r 

, 25, ~~he co'ntro~e:y ~n~d a~e concerns ~n: Interpretation of ~ ~rf~teg1 ; : i . 
a;,d/or rIght of the partIes depen(Sent,upon a determInation and resolution of the factsl'~ ': 

: .' . ': ".! f 

'd~scribed' in {his' Complaint. 

5 ' 

i ' 
I 
I; 
~ :. , : 

! ' . 

" , 
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.. ' 
:: i '. 
:. i .: '. '. '" : .' ;: 
~'I .'. .: ~ 26. " The~Plaintiffs have,an actual, present, adverse and antagonistic inter"SHn 

___ "... • . . I' 

':.1:' : . ~ the sUbject:I'1'l'at;te~ outlined in"~iS Complaint and ail of the ~ntagonistic a~~;~d¥ers~ ~.: 
'~ :.' . ~ interests are before this Court.l ; : 
· I : . : · , . . . . '.,' .. 
· l. . . WHI;REFORE, Plaintiffs requests·that the Court dedare the.general.eleCtioi( ;:. ' 
. :; :" ." '.' . . . : -. • ~ ~ .! .. : . 
~..:! ~ ballot as it pertains to .the Presfdential Election to be 'In vjoratio~ of the fOregoing $ta~~ter 
· I: : ". :.'. . ". .' . ,:·f : : 

;;"j..' . : '. : ldeclare that said ballol'ls decapti~e. Col1fusing andlo(misleading, ~eClaretJ)e'electi~~': 
" I • _. • • .' :: .: ~.:"'" 

.. ~ T : ,results for the public ~ffice ofPre$ident and Vice-Presldent ~o be null and :void ~,nd ·1 ; . 
-: ~ . i . - ',.. . '. .!: . 

:'~f ' .. ; . ~direct that a neW general'electlon for the office of President and Vice-President C)f the ' 
:'.~. '... •• •• 4 • .":i : .. 
· ';. " 

'j 
: 'j . 

:.~ f 
:~ t 
'·i 
:1 
", . 
: !. " 
'; I: : .. . _. 

4 
··l· . 
· I 
.'\' .. 
.. ··.1.·. 
;;!., . 
· . ", .. · - : 

· :: .. ,' 
I · '. 

:;j, 
: l' .' 

· : ,. -., . 
I 

'.1 
".1 

-.\ 
: . 

'1 
r 
I 

'- ~ l' 
, , 

. ~ 

; 

.. 

•• I 

: : . 
WEISS & I-IANDLER, P.A.·. 'I : . 
AttorneYs (or.·Plaintiffs " : 
2255 GJ.des Ro.d Suite 218A' . : ;.' 
Boc~ JtntQn. Florida 33431 . : i : 
(561) 99i.999SIBoCQ &zIon ,! : 
(S61),134:-80P8lWul PQ}", Bach· .! : ' 
(S61) .997.$2.801j"acSimilc -,~ : . 

:y::~-=£>~ .. ~ 
HENR. va CI\~LER. ES~ ': :'\': ; 
Fldri~ Bar No. 25.9284, : ;' 
DAvtO K. PlUEDMAN; ESQ." 'J;:­
Florida Bar No. 301378' : I : 

~ . ; 

Bruce Silver, Esq .. 
Of Counsel , 
Florida· Bir No. 9lS 182 

·1 : 
'l~ ~ , . : 
I '; 

· . ' · .. 

I 

I ". 
; . 
· I . 

! ' 

· I' , 

1: • 

. .' 
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, 
I ' 

, 
" 
I ' 
I; 
i: . 
! • 
I 

.1 • 

~: confus~on'at Palm B.ad1"Co~nty pqlls·: ":1: ';. , 
~' 'Some AI Gor.~ ~\JPporter$ may have'mist-alsenty voted for:Pat Budianan 

" 0.1· 

'- "'\:' 
.-L' 

I " 

i' 
I, 

.1 

. i 

. : 

. ; 

., because ofth~ ba.~ot's de~ign. :1 ; : 

:- .. 

Although the O<:-mocrah ,II i,.,,:,: 

V::-OIl.:ltl"Lt·I:-',1111nr) ,11, ' : 'I " 

• )r,' f/".' {jllr~l I" ,'." ,I (1 " C, 1''''1 

" ~1IIt . ..... _-­
iIIa.1MIIft' ._~ 

EXHIBIT·A 

i ~ . , 
.~ 
" ' 

! ;.: 
,! :, 
! : · , • ", !. 

I; : 

· " 'I :' 
, 
I, 
, · , 

i' 

.. 
. : j. 

~. -. 
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BEVERLY ROGERS. and RAY KAPLAN. 
IndMdudy antS on behalof 
other- almlarlv situIIled eCacbn ._ 
In Patm Beach County~ FlaricIa. ~. 

v. 

IN THr: CtRCUlT COURT OF THE 
15TH JUDICIAL ClRCUlT IN AND 

. FOR PAlM BEACIi COUNTY. FLORIDA 

CASE NO.: 

. . . 

- --

THE ELECTIONS CANVASSING COWISS,ON 
Of THE STATE OF FLORIDA; $OV!RNOR JeB· . 
BUSH; SecRETARY OF STATE I<ATHeRJNE .': .. 
HARRIS; CLAY R08ERT1, DfI--of1he' , . 
Division of EIectiaIlt fOr the Stat8 of FIQrfcta; 

----- THEReSA u.PORE. ~ of &IaCIfGns 
far PeIm Beach Cow\ty: '11iE PALM 8E!ACH 
COUN"IY ELECTION8 CANVASSING 

-... - .---- .... "COMM18810N;-At-00RE.~R6E·W-eUSH,-,---- -- .. ---... ----. ~.-.-_ .. 

Defendants. 
I 

QQMPbAlNI 

111e PlaInttft's. BEVERLY ROGERS and RAY KAPLAN. fr4tiduallr and on behalf 

ofothGnlSimftarty situated, eledcn In Palm Beach Countr, F1ori~. "'68 ~ THE . 
ELECTIONS CANVASSING COMMIS810N OF THe STAT! OF FLOI\1IlA; GOVERNOR 

. . . . " 

JES BUSH: SECRETARY OF STATE ~TH&R'Ne HARRIS; CLAY Ft08E.RTS, D~' .. . ... .. 
of the DlVlslon of eJections for·the State of~' THERESA t.4PORE. SUpervisor Qr . 

Etedion6 for Palm Beach County; THE PALM BEACH COUNTY ELECTIONS 
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CANVASSING COMMISSION: M.. GOAl:; anCI GEORGE W. BUSH, DUfliUant ta Seetlon 

10?.168. FIe. Stat. and in auppott thereof -..., the foIlowino; 

1. On Nowmbar7. 2000. an election was he)d in the United ~u At Arru:rtee. 

fnc1ud1ng ttwoughuut Palm 8e.cte Countr. Florida. toe1edthe..a"'Preaidt!lnt Of1he coumry. 

2. On November 7 f 2000. the Pl:stnlllfs. 8J!!VERl Y ROGERS. RAY KAPLAN. 

AND SAM KAPLAN, and nutfteraue .... ~ In Pelm 8sach ~. r-Jorfda 

~oafter" aoRedlvetiNianed to .. -ROGERs'l. prasarQd to wrfous po","" aUlllon8 

throughout Palm 8eadI ClaunI)"'" the Intention of C8Ilfng &her ballots for tho ofrIc:e of 

Prwsident Of U1e unJteCf atet .. of Amerlco on ."... Of AI Gore. Jr. 

3. Yariof.Ie Jrlortda StatuI. gowm.".form Dfbalots 10 be utm.d (or election. 

Mid in the Stale of F1o.id& Section 101.191. I'M. Sfa. provides lhefonn to beutliZed for 

general eledlor .. , HOots. That farm cJeerly ~ that candiOatea far tIla Offk:a of 

PrMfdeM"" vtoe--PresfcIen Of1he United .... of AIM,. .... be u.ted..-,g thele(\ 

.. net 81de Of the ballOt. Whh • btank....,. ~\t to aw fight or ... QJ1Cfdate's name 

to befilled in te tndicate. MIection dthlltcancf ..... ge.dbn 101.151. FIa. Stat. prwfde8 

dtItaIIed apectfk:eliona far QerMIftI' crccaiDn Ddota. InCh.idIrta the m..-fa_ that the 

candld3lM fOr any aftIca ahall be ltated In .,.follOWlng ordW; lh9 naan_ canclfc:lide (7f the 

~ which t8C81Ved the hIIh8-numberofwlesforQCMM11Ol" In the last election in ~Ich 

• governor waa _Iected .... be placed tnt under 1he ~ for each aft'Ice. together 

with an apprtSprfaie abbN~ ", pwtv name, to be fOilawect bY the """e of the 

carddate of the parfY WhIch reeeiV8d tho second highest wta fOr gu¥«nciH'. pt'nalty, 

Section 101.011, FIG. Stat Pf'O\IfdaC that where P80W bIIIIoW we UMd. the eIactor Mal 

r«ire to .. booU\ alone, amJ place a matk. efter the Mmft of the eandICIMe of hi!! or her 

cteanV V1tQ18IJ-lDtKJ8 Ln. 1J'18 to'IaI1IDI$ and 0Iher$ ,lml.'y .ttueted castttefr bfdfats (of 

a eandidats for Whom tney had no Ifttention of voting. 
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8. A simple review of the poKing .. cIearty ~ c:onvinDlngty PfDV88 that • 

wrong was comrnilled in Parm Beach County. Florida. til B10ward County, Florida (one 

COI.I1ly to the JDUth), of totel baI10Ia cast (573.183). Pat BUchanan received 789 votes. or 

.14pen:enL 

9. In ~ C~, Floria (one COWlty to the north), of the total balJata cast 

(61.842). 'P8t8Uchanan received 112"" or .18 percent. 

1 O. In Indian Rivet CoLriy. FIarId8. i the total ballots cast (49,806). Pal 

Buchanan received 105 wtaa, or .21 percent. 

11. Hawevor, In PalM Beach Co&mty~ the onty countrwhere these JIegaI baIats 

were utilized. of the IOIaI ballots cast (432.183). Pal Buthanan J8C8lved 3.4D1 votea, or 

.188 .-cent. Buchanan,.,.1ved no more than 1,012 votes in 'InY other eounty in this 

state. and racelved a total or 18.946 votes In the enth sfaI8 See, ExhIbIt T). 

12. Cte.\'the SIaIIatfcs and election resuttsshown above reveallhlt 8uchanan 

receNed a ~ share of the votes cast In Pam Beadt County. Florida for 

Presldent and Vice President. 1'here ahoUld be no doubt that the results .. direCtly 

ralatsd·ta the IIfegat design enc" use dtha ballot in q .. ~ 

13. SectIon 102. 1ee. FItL stat, governs the contest of elections. The statute 

provfd_ !hilt MY .Jeatar qualified to \IOta to in the efection related to tt. contested 

candfdacy. or any taxpayer may file an action coslleste the results at the election. 

Included among the permlUed pa'1ds for~inQ an eJection' at8 mlecondud, fraud, 

or colllJPtion on tne part of any election o1ftciIf or any member or the canvadng 

Commi$Ston &uftlcIent to c:hanQe Of place in daub! the result of the election; or any other 

~Q or an~n wn1eh, sustaNd. would ShOw that a person Dther-than Itle ~sfu( 
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cenclidate was the person duly e1acl8cS to ihe aIf\ce In quMtton. FUJ1hCr, 6ection 

102.168(7). Fla. Stat, pRNldea that any queflfied etector or taxpayer pr ... llirtu .d. Ii 
contast to a cIrcUIt Judge Is cmIttccI to tan irnrrrecfiate heGrtnCl thereCn Finallr. U"Ider 

Section 102.188(8). FI& Stat. the ctrc:uit JudgIa to whom the contiJst is praaentecl may 

f4shion auoh orctera .... or 8ho deema neceeeary to tneure that eaCh allegladon In the 

complaint is mv.sti¥.-d. ...,1ned or ~. to p1Mml CJf earrac.1 any alleged wrong. 

- --..,. tit pr0vfd4 IV\V reIef apprcpr'-te under auch cIrcumetenOes. 

14. Under SectJon 102.141. FIll. Stat ••• COt.W1tV ear1Y8SSilg board ~r first 

rovtow tho relLltta aftho election in that c:aunw 8M decI ... wino,.. rleaGh orne. ~ 
to election. Under s.ctIon 102.151, Pta StaL, the county canvassing JxIan:f __ , Jnue 

certlf"acates contaInlnQ the total number ofvotee cut lor.each per.on nomiMlad oreleded. 

h I\II1'n8S of1he peROna for wham such VCIt8s w.r8 cast and the number Of VDtes castfar 

ooch oandldata or nomi'lGe. ThoM oettificatN ahaII be trenemHtec:t to the Department of 

State. Finely. undBr a.ctlon1cc.155, FI& SfIIIt. the aup4N'VIIIOr at -onona forthe eounry 
shalt give any par3OI\ forwham the eIedfon .. been certified by" coumr ~ 
commtsslon. a centncat. fit the parsort"a .Jeedon, and that ~ Of ... eIIon shall .. 

pritna facio cvfdence of the electian of auch penson. 

15. SectfOn 102.111. PIa. Slat. pnwtdea that tile ,..... of elac:ti0lW tram noh 

County shalf be forwan:ted to the Depertmanl of Slats and IhtrJ EIedion CanvaasinQ 

ComtnfSSlOn. WtliCh consJatlt or ..... ~,tor of the State. the Secntaly or the state. and 

the Director of DivIsIan ofE1ediarMl. The E1ad1on Carwauing CammlSSlan shan. .5 soon 

aa the ofIicJ .. raulla are com,.i," ffQm all CO\rileS. certifY the re\\lma 'ft"Om the e1caUon 

and determ~ end deC1arewhA fAR t.iJn elfscted t'oraac:h otric8. Under Section t 02.121 • 

..... ........ 
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;nUNTJ 

CLAIM TO SET ASIDE I!LECTION R!SUL TS 

Plalntllfs im;orpOrate and adopt the allegations cI Pngraph Nos. 1 through 1S 

above. as ifUle lame werefUly" farth herein. 

20. GIven the S1ata law vioIatIans conceuling the farm and design of the ballot . . 
utilized In Palm Beach County. Florida. tOr the election of PresIdent end ViceooPrasfdant of 

the United Siates of America. there Is geru.ain8 __ 88 to the ve_ of.,. runber of 

votes cast far each candidate. 

21. Plaintiffs .net otI'IIn *'iJaI\I situated befieve they may hive inadvertentlY 

voted for Pat Buchanan. the Reform Party candidate fOr President of the UnIed StItes. 

when they In fact Intended to vote for AI W. Gen, the DemocratIc party candidate for 

'--- President of the Unfted States. 

22. The etedlon far PrwidentaVice-Preaidenl ortne Unfted Stalea hu been 

Gx\remety cIoee. and In fad. the winnaf of the eIeetian hinges upon the outcome of the 

electionfor1hole offices k11he 8tat. of F1orida. Upon information and belief, an.., ..... 

count aftha votes c8stfor PresIdent andVJca..President of the United States. It • belieVed 

that the difference between the total wt8I tast in Flarida for the RepWtican and 

Oemocratlc I*tY canclldaa for Pt'asIdant fA the United S1aIIu will be less them two 

thousand (2.000) 'latel. and may indeed be less than or- fIlOUSnf (1.000) votaa. 

23. Given the cfl8Cr8pancy lr\tt\evolMcastfarPatBuc:hanan. and the errors and 

Irregularities fn the banot Ublized in Pam BelCh County. the reau1l$ of the efoGtfon for 

Pn-siC(ent and Vtee--PreekSent of the United States af Amerlea from Palm Beach County! 

r:lorida. must be set aside and a second genera' .JectlonfQT Palm Beach County called so 
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that a new ballot may utilized and Ihe eJectors given 8 cha'Ice to vote tor Preaident and 

Vice-P(fMident of the United StaIee with • ballot which c:ompJJe$ wah Flarfda law. 

WHEREFORE. based on the fOregoIn~ this Court must vokl fhe .,are er.ctJan 

throughout Palm Beach Cculty, order that the baOat be re-designed to comply with II 

DATED November 9 • .2000. 
, . 
~ 

Davtd H.-Kialheh. Esq. 
flat Bar No. 147810 
Mklheel f~ E8q. 
FIa. Bat No. 128988 
lAW OFFICES OF DAVID KRATHEN 
_I. Las 0_ Bhd., 8TE 200 
Ft. Lat4derd •• ~ 33a01 

Gary M. Farm •• Jr .. Est, 
GILLESPIE, BOLDMAN. KRONENGOLD 

& FARMER. P.A. 
8550 N. Federal Highway. SYIe 511 
Fort I.auderdate. ,FIortda 33308 
Telept\an8 No-: (954) rr1..Q908 

Stephen A Sheller, Esq. 
SHELLER. WDWlG ,& fJAOEY 
1528 W. fIC Floor 
PhiIIadelJlIlIW A 19102 

liermf'GATE QE SEI!\If&;I 

I HEREBY CIR'11FYthat on this ~ day of Novembar, 2000, a tJ\I8 copy of the 
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foregoing was furnished by facsi'nila transmJsslan and U.S. t~ 

Governor Jab Bush 
Qftica of Ih8 Governor, The capitOl 
Tallahassee. FL 32399-0001 
Phone: (850) 488-4441 
Fax: (BSD) 487.Q801 

KahrineHan1s 
S8creIary of State 
The Capitol 
TaDahusae. FIortda S2389 
Phone! (85O)-.s500 
Fax: (8&0) 487-2214 

L. Clayton Roberts. . Theresa LePore. 
DJractor of Florida DeparbiJenl of EJec1ions SUpeMsor of Electians 
D .. tlfJent of s.. Diviafon oJ ~.,. • P.g.g. GawrnmenIaI cenw 
The C8pftOf. Room 1801 . 301 North OIJlle A ..... Room 105 
TaIIahesaee. FL 3238t-02SO \NeSt Palm Beach. FL SM01-4786 
Phone: (850) 488-7880 Phane: (561) ~ 
Fax: (&SO) 488-1788 Fax: (581) a55-4Q06 

\Ilea President AI Gcre, Jr. 
601 Mmatren DrIVe 
NaIJhViIIe, TN 37228 
Phone: (615) 340-2000 

Governor George W .. Bueh, Jr. 
P.O. Bcrx 1902 
Au8tfn. TX 78787 
Phone: (512) 837 .. 2000 
Fax: (850) 681-0184 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L. SIEGEL, GEORGEITE saSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, as 
Florida registered voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY. as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON. 
CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DA VID LEAHY, LAWRENCE KING. JR., 
MIRIAM LEHR, MICHAEL McDERMOn, 
ANN McFALL, and PAT NORTHY, in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade, 
Broward and Volusia Counties, respectively. 

Defendants. 

) Case No. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------------) 
EMERGENCY MOTION FOR TEMPORARY RESTRAINING 

ORDER AND PREUMINARY INJUNCfION AND 
SUPPORTING MEMORANDUM OF LAW 

Plaintiffs. Ned L. Siegel. Georgette Sosa Douglas. Gonzalo Dorta, Carretta King 

Butler, Dalton Bray, James S. Higgins. and Roger D. Coverly. as Florida registered voters (the 

"Voler PlainliITs"), and Governor George W. Bush and Dick Cheney, as candidates for President 
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and Vice President of the United States of America. pursuant to Rule 65(b) of the Federal Rules 

of Civil Procedure, move for the entry of a Temporary Restraining Order and Preliminary 

lnjunction against the Defendants, who are members of the canvassing boards ofPa)m Beach, 

Broward, Miami-Dade. and Volusia Counties, in order to protect the integrity of. and bring 

finality to, the November 7, 2000 Presidential eJection (the ''November 7th eJection") As grounds 

therefor, Plaintiffs respcctfuUy state: 

INTRODUCTION 

This is an action for declaratory and injunctive relief under the First and 

Fourteenth Amendments to the United States Constitution, and 42 U.S.C. § 1983. Plaintiffs, 

pursuant to Rule 65(b) of the Federal Rules of Civil Procedure, seek the entry of a Temporary 

Restraining Order against the Defendants, who are members of the canvassing boards of Palm 

Beach, Broward. Miami-Dade, and Volusia Counties, Florida. 

One of the most fundamental of all rights in our democracy is the right to vote. 

There is a keen public interest in the finality of elections. Without attention to the need for 

finality and certainty in elections, the election can be transfonned from the culmination of 

election campaigns to just another phase oftltc candidates' efforts. 

In the November ]Ih eJecti~ the Florida votes have been now counted twice and 

the results established a winner. Counting these same ballots again and again will not produce a 

more accurate resu)t, only more de)ay and comusion. Defendants, members of the county 

canvassing boards in four counties (Miami-Dade, Broward, Palm Beach and Volusia). have made 

or have been asked to make ad hoc determinations that a lbim count, this time a manual, 

inherently subjective recount, shan proceed in their counties. State courts also have been asked 
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to intervene and indefinitely prolong the outcome of the Florida portion of the national election 

for President and Vice President. 

It is inconsistent with both the Constitution and the public interest for select 

county canvassing boards arbitrarily to reopen the 2000 presidential eJection in Florida for a 1hir,g 

time. This Court should prevent a standardless patchwork of ad hoc decisiorunaking from 

undennining the integrity of the electoral process and public confidence in election results. 

The Voter Plaintiffs win suffer irreparable injury if Defendants are permitted to 

conduct a third, manual recount of the ballots from the November 71ll election in their counties 

and announce the results. Such a recount, without a predicate showing of fraud, corruption or 

coercion, would unduly extend the election process, introduce the potential for human error or 

fraud to occur, and impermissibly impede the plaintiffs' constitutional right to have their votes 

certified in a uniform and even-handed manner. 

FACIUALBACKGROUND 

1. On November 7. 2000. the United States hcld a general election wherein 

Florida voters cast ballots for several offices, including votcs for the electors for President and 

Vice President of the United States. 

2. On November 8, 2000. the Division of EJections for the State of Florida 

reported that the Republican Party presidential ticket received 2,909,135 votes and the 

Democratic Party presidential ticket received 2,907.351 votes (the "initial count"). Other 

candidates on the presidential ballot received a total of 139,616 votes. 

3, The margin of difference between the votes received by the Republican 

and Democratic presidential tickets was 1,784, or 0.02991'10 of the total Florida vote, 

-3-
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4, Under Florida law, at the close of a general election. the election boards 

for each precinct are to open the ballot boxes in the presence of the public and count the ballots. 

Fla. Stat. § 102.061. The election boards for each precinct must then deliver to the supervisor of 

elections for each county the ballots and ballot boxes, as well as a certificate ofthe results of the 

ejection. !Q. 

5. Each county's canvassing board must certify the returns and then forward 

them to the Florida DepaIWent of State by no later than 5 p.m. on the seventh day following the 

election. Id. §§ 102.111(1) & 102.112(1). 

6. The Elections Canvassing Commission shall then certify the returns of the 

election and detennine and declare who has been elected for each office. Id. § 102.111 (1). 

7. Florida law provides that, if a candidate is defeated or eliminated by one-

half of a percent or Jess of the votes cast for an office. then the EJections Canvassing 

Commission shall order a recount of the votes cast with respect to that office, unless the defeated 

candidate "request[s] in writing that a recount not be made." !g. § 102.141(4) ("the .5% 

recount"). The .5% recount is performed in the same manner as the original count, with the use 

of automatic tabulation equipment. See Id. § 102.141(4); S also id. §§ 97.021(2)(c), 101.5603, 

102.166(3)(c). 

8. On November 8. pursuant to Fla. Stat. § 102.141(4), each ofthe 

canvassing commissions of Florida's sixty-seven counties began a recount of the returns. This 

recount is now complete. The recount has confirmed the result of the initial vote count in the 

State of Florida. Governor Bush has received more votes than Vice President Gore. 

9. The multiple counting of the returns have raised several issues. For 

example, in at least one county (Gadsden County), the ballots were not merely recounted, but 

-4-
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rather Uintetpreted"-or reinterpreted-by the county's canvassing board. Additional ballots 

were counted as a result. This recount calculated a result different from that of the original 

count. resulting in a net gain of ] 53 votes in favor of the Democratic presidential ticket. See 

Exhibit A (Statements of Jo1m M. Leace and Edgar E. Stanton). 

10. The repetitive counting ofbalJots--especially manual counting-

diminishes the accuracy of the counts. ~ Exhibit B (Declaration of Raymond A. Phelps, Jr.). 

11. On November 9, 2000, while the statewide .5% recount was still 

continuing, media reports indicated that either the Gore campaign, the Democratic Party, and/or 

some other entity or individual had filed requests for manual recounts of ballots in Palm Beach, 

Miami-Dade. Broward, and Volusia counties. 

12. Fla. Stat. § 1 02.166(4) provides that any candidate or his party may file a 

written request with a county canvassing board for a "manyal recount" within 72 hours after 

midnight of the date of the election or prior to the time the canvassing board adjourns, whichever 

occurs later. 14. § 102.166(4) (emphasis added). That provision further states that a county 

canvassing board need only make a "reasonable effort" to notify each candidate whose race is 

being manually recounted of the time and place of the recount fla. Stat. § 1 02.166(4)( c). The 

statute does not require that an opposing candidate or party ilftually be notified of the request for 

the manual recount, the canvassing board's ruling as to the request, and/or the time and place 

upon which any manuaJ recount wiJJ take place. Id 

13. Fla Stat § 102. 1 66(4Xa) requires that the request for a manual recount 

"contain a statement of the reason the manual recount is being requested." 

14. Florida Jaw sets forth no gtandards whatsoever for the detennination of 

whether a manual recount should take place, thereby giving each county canvassing board 
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unlimited discretion in making that decision. Id. § 102. 1 66(4)(c) simply states: "The county 

canvassing hoard may authorize a manual recount." 

15. The canvassing boards of Palm Beach and Volusia counties have already 

consented to the request for a manual recount. The manual recount for Palm Beach County is to 

occur Saturday, November II, 2000. The manual recount for Volusia County was to begin 

Friday, November 10,2000. 

16. The canvassing boards of Miami-Dade and Broward counties have 

received requests from the Gore campaign to conduct a manual recount of the election results. 

Upon information and belief, those canvassing boards have not yet determined whether they will 

consent to a manual recount. Because Florida law does not require notice, however, the status of 

the requests before the Miami-Dade and Broward county canvassing boards cannot easily be 

confinned. hi. § 102.1 66(4)(c). 

17. There have been no credible reports of fraud, cotruption, or coercion with-

regard to the voting process in the Defendants' counties. 

MEMORANDUM OF LAW 

A. PlalD.ltls Are EDtilled to !be EM of. Temporary BmraiaiDe Order. 

Rule 65 of the Federal Rules of Civil Procedure requires the Court to consider the 

following foW' factors: (1) the substantial likelihood that plaintiffs will succeed on the merits; (2) 

the substantial threat tllat plaintiffs will suffer irreparable injury if the temporary restraining 

order were not granted; (3) the threatened injury outweighs the hann a temporary restraining 

order may cause the defendant; and (4) the grant of a temporary restraining order will not 

disserve the public interest. Levi Strauss & Co. v. Sunrise Int'} Trading. Inc .• 51 F.3d 982, 985 

(llll! Cir. 1995); Nnadl v. Richter, 976 F .2d 682, 690 (11" CiT. 1992); Future Tech InrI v. Tae II 
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Media. Ltd .. 944 F. Supp. 1538, 1532 (S.D. Fla. 1996). As to the four factors, "no particular 

Quantum of proof is required as to each of the four criteria," Laboratorios Roldan v. Tex Infl. 

Inc" 902 F. Supp. 1555, 1565 (S.D. Fla. 1995). The four factors, which also govern the grant of 

preliminary injunctive reJief, favor the issuance of a temporary restraining order in this case. 

B. PI.'utilIs Will Succeed 00 the Merits of Their Claims. 

To issue preliminary injunctive relief. "a district coun need not find that the 

evidence positively guarantees a final verdict" in favor of the movant. Levi Strauss & Co., S1 

F.3d at 985. Plaintiffs need only demonstrate a likelihood ofsuccess on the merits. 

The right to vote is a "fundamental political right." Yiet Wo v. Hopkins, 118 U.S. 

356, 370 (1886). This right is "denied by a debasement or dilution ofthe weight of a citizen's vote 

just as effectively as by wholly prohibiting the free exercise of the franchise." Revnolds v. Sims, 

377 U.S. 533, SS4 (1964). As the Supreme Court in Reynolds noted, "The conception of political 

equality ... can mean only one thing - one-person, one-vote. The idea that every voter is equal to 

every other voter in his State, when he casts his ballot in favor of one of several competing 

candidates, underlies many of our decisions." 14 at 557-58 (internal citations omitted). 

The Eleventh Circuit bas previously confronted such a case of vote dilution. 

Departing from historical practice in the state and votcr expectation, an AJabama court ordered 

all absentee balJots. whether complying with the Connal requirements for absentee ballots or not, 

to be counted in a statewide election. Roe v. Alabama, 68 F.3d 404 (I)'" Cir.) ("Roe 11"), cert. 

~. 516 U.S. 908 (1995). Applying fundamental principles of constitutional law, the 

Eleventh Circuit held that to count ballots that were invalid under state law and were historically 

treated as a nullity would run afoul of the one person, one vote principle. Id. As the Eleventh 

Circuit more fully explained in its initial confrontation with the case. Roe v. Alabama, 43 F.3d 
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574 (II III Cir. 1995) ("Roe I"), "counting baUots that were not previously counted would dilute 

the votes of those voters who met the requirements [of State Law] as well as those voters who 

actually went to the polls on eJection day." Id. at 581. 

As in Roe, the votes of citizens across the State of Florida will be unconstitutionally 

diluted if the Defendants conduct a manuaJ recount of only select ballots in portions of four 

heavily Democratic counties. Under Florida's scheme for discretionary manual recounts, the 

question whether a vote is subject to a recount and how it is counted is left to the unfettered 

discretion of the county canvassing boards and will vary throughout the state. 

This is plainly impermissible under the Due Process and Equal Protection Clauses, as 

well as the First Amendment. Voting is a fundamental right that cannot be subject to arbitrary 

or inconsistent treatment. See. e.g., Harper v. Virginia. 383 U.S. 663 (1966); Reynolds v. Sjm~ 

379 U.S. 870 (1964). Yet the question whether to hold a manual recount, and whether to COWlt a 

"-~ ballot if such a recount is held, is not guided by any standards, much less standards that ensure 

fair and equal treatment of all votes. Simply stated, under Florida' s scheme, identical ballots in 

two different counties will be treated differently. For example, where there is a partial punch for 

one candidate, a ballot may be counted where the county board has decided to conduct a manual 

recount and. pursuant to wholly subjective perceptions. has detennined that the voter "intended" 

to vote for the candidate. An identical ballot in another county will not be counted for that 

candidate jn a county that has refused to engage in the manual recount. 

This violates the equal protection rights of all voters to be treated equally and makes the 

exercise of a fundamental right tum on the arbitrary and unfettered discretion of government 

officials. It is wen-established that even with respect to matters that do not involve fundamental 

rights, the government cannot engage in arbitrary distinctions among similarly situated citizens. 

-8-
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City of Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985). Moreover, the govenunent 

cannot deny an individual's liberty or property interests through procedures that operate in a 

whoHy arbitrary fasbion. Logan v. Zimmerman Brush Co., 455 U.S. 422 (J982). These 

principles apply a fortiori to the exercise of a fundamental right such as voting. Of equal 

importance, when the county canvassing boards implement a manual recount process that is 

pervasively arbitrary - and thus fundamentally unfair to Plaintiffs - their action violates the 

clearly recognized guarantees of the Due Process Clause. ~ B&ti. 43 F.3d at 580 (when "the 

election process ... reacher s] the point of patent and fundamental unfairness, a violation of the 

due process clause may be indicated"); see also Duncan v. Povtbress, 657 F.2d 691, 703 (Sib Cir. 

1981) (in contrast with "innocent irregularities in the administration of state elections," some 

state election processes "·may operate so unfairly as to constitute a denial of ... due process", 

(quoting Qamza v. Aguirre. 619 F.2d 449,454 n.6 (5" Cir. 1980»; GritJjn v. Bums. 570 F.2d 

1065 (ttl Cir. 1978). 

In addition, the fact that govenunent officials are vested with standardless discretion over 

the exercise of a First Amendment right such as voting is, standing alone, unconstitutional. See 

City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 764 (1988) ("[The] danger [ofa 

First Amendment violation] is at its zenith when the determination of who may speak and who 

may not is left to the unbridled discretion of a govermncnt official."); Ilig Mama Rag. Inc. v. 

United States. 631 F.2d 1030, 1035 (D.C. Cir. 1980) ("[This] doctrine is concerned with 

providing officials with explicit guidelines in order to avoid arbitrary and discriminatory 

enforcement" and, under that doctrine, "laws are invalidated if they are wholly lacking in terms 

susceptible of objective measurement'') (internal quotation marks and citation omitted) . 

..... 23211) 14d9Ol!.cIocl 
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C. Tbe Injury to Plaintiffs Is Irreparable aDd Cannot Be Made Whole by 
Monev Damaees. 

Defendants' actions in seeking to conduct a manual recount ofseJect votes cast in 

only portions offour counties in the State of Florida would result in irreparable injury to 

Plaintiffs that cannot be made whole by monetary damages. First, the Voter Plaintiffs would be 

deprived of their constitutionally protected rights under the First and Fourteenth Amendments to 

the Constitution as a result of the dilution/deprivation of their votes cast in the November 7, 2000 

election for President in the Stale of Florida. Second, the actions of Defendants threaten to delay 

the certification of the election for President of the United States in the Slate of Florida. Third, 

the actions of the Defendants wiJI undermine the integrity of the November 7,2000 election for 

President in the State of Florida. 

Defendants may argue that the proposed manual recOWlts should be allowed to proceed, 

and that this Court should rule on the merits of this action only if it so happens that these 

repetitive recounts alter the result of tile election. Any such delay would be whoJly 

inappropriate. If Defendants' threatened manual recount occurs. in violation of the First and 

Fourteenth Amendments, and a changed result happens to occur (however unlikely), the tainted 

result wiIJ be broadcast to the nation. Any subsequent invalidation by this Court will not be able 

to cure the serious damage to the legitimacy of the presidential election. Any such taint, and the 

perception of multiple reversals in outcome, will interfere with the orderly transition of 

constitutional government. 

Without question, the impact of manual recounts in only four selected counties 

will provoke further uncertainty and calls for further counts in all Florida counties and perhaps in 
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other states. The indefinite extensions will cause irreparable hann to the Voter Plaintiffs and the 

nation by effectively eliminating their votes and the certification of their votes. 

D. The Ral.Dce of Hardsbips Favors Plaintiffs. 

The balance of hardships also favors granting the requested relief. For the reasons stated, 

the plaintiffs will suffer irreparable injury if the recount begins. This temporary restraining order 

win merely preserve the status quo until the Court can deteanine the constitutionality of the 

electoral scheme here. It; as we allege, the electoral scheme is unconstitutional, Defendants 

cannot be hanned by the avoidance of this constitutional injury. See Coalition for Economic 

Eguity v. Wilson. 122 F.3d 692 (9· Cir.), ~ denied. 522 U.S. 963 (1997). 

E. Tile Public loterest Will Be Served by Granting the ReqUested Relief. 

Plaintiffs seek a temporary restraining order to prevent Defendants from taking 

the first step in a course of action that wilt lead to a violation of 42 U.S.c. § 1983. The 

fundamental purpose of Section 1983 is to protect the civil rights of the citizens of the United 

States. Mit£hum v. Foster. 407 U.S. 225,243 (l972); Owen v. City oflndependence, 445 U.s. 

622,636 (1980). Accordingly. the federal courts have been authorized by Congress to effectuate 

this fundamental purpose by awarding injunctive relief against violations of Section 1983. This 

Court's grant of a temporary restraining order against Defendants would thus be consistent with 

and further tbe public interest in enfon:ing the federal civil rights laws. 

Indeed. in this application, Plaintiffs only seek a temporary restraining order to preserve 

the status quo. As the federal courts have observed, there is a1ways a significant ··public interest 

in preserving the status quo ante litem until the merits of a serious controversy can be fully 

considered by a trial court" Blackwelder Furniture Co. ofStatesvilJe v. Selig Manufacturing 

co., 550 F.2d 189, 197 (4· Cir. 1977). Moreover, such further recounts would unnecessarily 

-11-
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delay the election process, potentially leading to a federal constitutional crisis. This is the last 

clear chance to avoid protracted and extensive administrative and judicial proceedings over the 

results of the presidential election. If a manual recount begins in the four counties, it wi)J 

undoubtedly and justifiably lead to similar questions about the validity of vote counts in other 

Florida counties and in other states that divided narrowly in the ejection. Because of the 

powerful national interest in the finality of the selection of the President, the public interest 

clearly favors granting the requested relief. 

F. Adequate Notice Has Been Given. 

The specific facts set forth in the Plaintiffs' verified pleadings show that the 

Plaintiffs will suffer immediate and irreparable injury if the Defendants are not restrained from 

conducting manual recounts of the votes cast in their respective counties. Because the 

Defendants have begun to conduct manual recounts, immediate and irreparable injury win result 

to the Plaintiffs before the Defendants or their attorneys can be heard in opposition. In an 

abundance of caution, undersigned counsel has attempted to give both telephone and written 

notice (by facsimile) to all Defendants. In the event the Defendants or their attorneys cannot be 

heard in opposition at the emergency hearing on the Plaintiffs' Motion for Temporary 

Restraining Order. then, for the reasons set forth above, this Court should enter a temporal)' 

restraining order without notice. Rule 6S(b) provides that a temporary restraining order may be 

granted under these ci(cumstances without written or oral notice to the adverse party or that 

party's attorney. 

CONCLUSION 

For the foregoing reaso~ Plaintiffs respectfully request that this Court, pursuant 

to Rule 65, issue a temporary restraining order or, in the alternative, a preliminary injunction 

·12-
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prohibiting the Defendants, as eJection board canvassers, from proceeding with manual recounts 

of the November 7tlI election results. 

_1)217) 14~'dotl 

Respectful1y submitted. 

Barry Richard, Esq. 
GREENBERG TRAURlG, P,A., 
Tallahassee. Florida 

Theodore B. Olson, Esq. 
GIBSON DUNN & CRUTCHER LLP 
Washington, D.C. 

Benjamin L. Ginsburg, Esq. 
PATTON BOOGS LLP 
Washington, D.C. 

- and-

WlflTE & CASE LLP 
Attorneys for Plaintiffs 
Suite 4900 
200 South Biscayne Boulevard 
Miami, Florida 33131 ~2352 
Telephone: (305) 371-2700 
Facsimile: (305) 358-5144 

By: /71 J---: 
~D.Jimenez 

Florida BarNo. 441503 

Of Counsel: 

George J. Te£Williger III 
Timothy E. Flanigan 
wmTE & CASE LLP 
Washington, D.C. 
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• 

IN 11IE COUNlY OJ GAPSJ)EN 
STATE OF fl,.Opm6 

SIAJIMI'lft' 

ColM.a now yow afJbA'w Joa No 1.euc. .. Ii'" ca. toUOWiaI ..... stalemeDI: 

OIl Novt:lllMr 9. 2ooo.~ 1:4$ A.M.. J ... ill die rhe1M:rs 01_ 

HoooAble ltichlr4L Hood.. ~l"'ofGut .. eo.:v, Plorida. AlsopnsaltWII Hal 

lUcbzMncS (the CO\JIllY~), of~c-,). nnAis Ctowk:.r. -1Wpr ~ n. 
PrQidaatial ~'ectiOll .... Iot teCOUIlt __ dilC'lSSf4 l'\J4P 1»04 iaf.ane4 me cas. Al GoH laM • 

_ .. of over ISO ~ afte.r tbe JtCQ1IIlI. DIs WIll coafixaJeCi by Mr. JUcllaCU14. na. two 

IfWCILt Oft to txplaiabow1hi. ocamed. ne, ....... Ibat It PI" of~ Cavusia& ..... ~ 

had bceD iAVOlwd in she ..... F..o..r. _ ........ 1M WIens hid _t'-al-'" 
te~. A mwe_ of"'e ullets ~utJnPllly .. ~., -..e.-Wlob ..... 

~ed by boazd IMIDMa aod -mtapeter.,. ...... __ t.en. 'ft.~ 

COlIJpldc4 MU_ts. ~ ~ .,.,.. taWed for abe rapecdve caMidas: 'dais RI\Ilted iu 

the pc pia of lS3 ~t&s 1« QoIe. 

~ t.allotstbatwwre HiAcepraer iDd"'1Jan.w'!1l~ wdlu: 

1) lIalJots tJaa& liII4l&01C -.al ..... '1 ~ ____ t=.0814 inRIpre-.l ~ 

caQclida •• \lac ~ ir«&eC&4lmc4 "" __ claDica ... ot lIdftc r-u, cruecr or edIen-on. 

'bubble ,.,.. cIaIker - ~ COIftPt-t, fille4 in!' 

2) lWlots wMftO ca.6_II0,my sdcte4. _ ... "amic.t or SQI"" MlfDllC ofCbt DIIDtS. 

3) JWlMs that t!hl Mt sel~. caDdidMe ......... mutiDp.1Ml ..... tile ""0"·5 _e.nt. .. 

EXHIBIT 

I A 
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rnUM WHITE & CASE LLP 

IN lH2 COUNTY Of QA"gSpiH, 
STA~ OF fI:.9YU 

(SAT) II. 11' O· 11 
u . II/ST 1029 NO 4862406122 P 62 

Comes 1IoOW)OUr.m. .. "au!.. S .... IV." eiwc dae fo&wi,. swam ...... -= 
On NovtrG" ,. 2000 1I~~;4S A.M .. J ... tIle cUmbcrtof_ 

H6DOtIb1. Ri*r4 1.. Hood. CoU817" oIGeWA 0MaI1. Jloria Also prucat -- Hal 

Riehm_ (the coe\'J aDftIe1 of a.tcckll Co\Iat)I). Dauais 00wIq. and 1abD M. lace. n. 
PrcsidaatPll EleaiOIl",1ot ttcouat \lIaS 4iscused. J-.. Hood infoIIMdau _At Gcn W • 

net ,am or over ISO 'lfotaak Che ~ 1lis ..... COIfIaaaecI '-'Mr ........ rwo 

.. or~Jl1a ~_ howtbb ocwtreL TlaqaplUr.d chat.sPlt oflbt ~ BoInL ~ 

Ud'bccn involVccl iD ~ dMUM. hItkt. dac.y~ dIal1he ballots W aot t.aa ~ 

reco~tcL A number ttftM ballots Mfa DOt p&'GpCIb' comp1 .... aM tIaese MUoIS ~ 

eaminecl by IIoard membca ........... jiiC:IIiIl"" "'tile "-'IJDallbcrs. Ihe~ 

~ bllJ .. s..tlcr .... __ WIfe WIied for.ul8!ipUCti'ft c:qa"""'; Ibis mullIIl ill 

the aet caia of IS) vocu fof Gore .. 

Tba hUou Usat were ~iAtladed WI_ .aIaaan.dIiaI.udLu: 

1) JlIJlou!hat kad mare 1hu I CMMti"·c W1IWI' __ ted. ne Boart iftIaptClDll wWcIa 

candida~ me 'VOlrt~ __ OIlJGlll1! rJaokct-z.ot ... f4IlJ 4IlUItAl".wt.crc .... 

butaWe MS ~.1DOIe~~ia." 

2) Ballou wi1b laO caa4l ... .,...., ~ __ ··astrid or uu" uaroae oCdaelllllnC&. 

i) BJll~s _ «ti4 aot sdea t.'III!dida liar .... ---as'. idlcat.t .. ~s---." 
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UNITED STAtts DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L SIEGEL. GEORGEnE SOSA 
DOUGLAS. GONlALO DORTA. CARRETTA 
KINO BUTLER. DALTON BRA Y_ JAMES S. 
HlOOINS, and ROGER D. COVERL Y. as . 
Florida registered voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

vs. 

THERESA LePORE. CHARLES E. BURTON. 
CAROL ROBERTS. JANE CARROll, 
SUZANNE GUNZBURGER. ROBERT LEE, 
DAVID LEAHY. LAWRENCE lONG. JIl, 
MIRIAM LEHR, MICHAEL McDERMOTI. 
ANN McFALL, and PAT NORTIIY, in their 
official ca~ities as members oCtile Couuty . 
Canva.ssiDe Boards of Palm ~. Miami·Dade. 
Broward and Volusia Counties, respectively, 

) Case No. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendams. ) -----------------------------
DECLARAnON OF RAYMOND A. PHELPS, JR. 

1. 1, Raymond A. Phelps. Jr., make the following DecJaration. From 1972 to 1976, I 

served as the Director of Eleetions in St. Louis County. Missouri. In that position, I administered 

over 200 elections per year for more than 100 governing bodies authori2ed to call elections in the 

county. In 1976. I changed the method of voting in St.louis County from mechanical lever 
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. - .. -------.......... ~ .... - .... 

madliDei (manufactured by Shoup) 10 autocw::d pwlCh canS voting s.ysicm. (lRIIJUIlaaured by 

C.ompuu:r Blocrion SYJrems. Inc.). J cJewoJojJed ibe.mnioisuative aDd opeming Pfoeedures [or 

the lIyout ofballol poses Cor me voUna ~u.e.. the pro~ Oftbo ~urcn to COl&IJI tbe 

beJJ01B~ aDd·the iat'ormaDoa 10 cnJD dcc:Iio.a .... d worken and iMIr'UOt VOlers rqantiDg Ibe Dew 

From 1916 ro 1986.1 was 1M D __ .ot EI8cUom ad Alsilraal to the Sec.recary of s.... 

of Oregoo. Ja 1bat capacity. I supervised all elections held in ,~ Slate of On:~n. 1 oppeAltld ftS 

eenifted all votioa'sysums pwoposecI tbr!ale and usc ill Oregon. We also e51abJilhed by 

adrais1Iatratiw nile • ~ ' ... protocol 10 be used by aU coualies employipg 

.~ voter tally systems .. Durina this IllUDe dmc period. 1 &erVed. as aD Advicor to the 

fcdaral 8edioa CommiIsioQ·s Cleld~ 6Jr elecdOJlS. As IUL Advisor. I proDtcd upat 

tntocmadOlllO. CJcaria&bouIe ~ III aspecu of the election system. From 1991 ro 

l~ .... maincd by lho ~ ofS,* of AIasb 10 provide advice reprdiD,IIU pMSCS of 

Ibe tlcc1iOft proceu. 

Nt, DireGta' ofEledi0ft5 1ft St. Louis CoUDty aad for dle State of~ 1 supervised 

INJIIe'(OUS ·tecOllDts. For btba iJlfonnaliQll reprdiol my b1ckgrt.ND4 IIld qualifications. pJ-.se 

JCfc:r 10 lhe MI8dacd cwrievlum vitae. 

Unpl~1bJg 8JId ftiidariDl punch ciIr4 baDot 1aJHIIaUOit .)'SIaPs. Mad $vPft'isiu&l JeCCMlnts. J 

. h&~ ~nned opiDiaDI ~ me rabdillion otpunch car4 ballots. Lhc pr~casins and handline 
. '. 

mechanical versus IJI8IJUI\I tabulation af ~ ~ bl' punch carel ballou. 

-2-
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2. 8ssocl 01110)' cxperi~ IIP4 far dre re&soas Sf*d bcJow~ it is my opinion mat 

recounting of official bcdlou should not be doae unless it is ap~t fhal the oriainal vote 1ally is 

not correct butd. OIl dOC\1mealS geaeratcd 60m Ihc oripftll vot~ lally ptOCeSI. The cmly 

cxcapcion to this priDcipie illhe si1Ullioa whm state law dfnocts that .. IIQtonaadc ReO .. ' OCCW" 

as. result of a differeaee in vOICS ~ tIM: top two ~es for. race or wbm the 

ditfeNace beMten the ~e.s" and .\10" vcnes ~r a measure aN wi1'biA;a suhJ10rlly praeribcd 

percentage. This ~nt'J was pcrtomaed by die FJorida QlUOt)' eJc:uion officials ~thiA 1110 

pal r.:w cIa)'l. thaIas. 100 pcrceal NCOQDt is pe»1btmcd. _ vote: tDaIlt can lie changed. 

1. CopJptda' ceI'4I Wou pIOCCSSOd ~ vote IIdIy .achfuea experience we. and rear 

Jiom.acbiDe procaSliDa- A \tOb: ..uy __ i~. ~ pulls ad pusbes cards IbrouP a slot 

in oIdIw to ....... holn iD. baJloI tor Ibe J*PUeS of cwnpiliDa • vote IOtaL Muhiple 

proce ..... of_ ume ballot cants 1J'Picall1' caasa .4epMb1iaa of the cards ~ch redUCQ the 

sraaUa of the carda. 8a1Iot capb procased • aumbcr of limes by vote tally meclUnes ofradimes 

arc mutiJ_d or dc$Ooyed" _tally macIPes 'lcra" duriD8 ciao addidoDll mechiae 

procea1ina. 

4. MuhipJo paoceuilll ofblDot ~ cut in ~c casn produce: ~flemJl"W* ran,. 

~ This USUIIIy occurs as. lC$UIl otpicccs of"fly\ns"" cbM lodaed wi,hi. a cicek ofbalJof 

catU- ne vate tilly meehius \1Se • blowa'19 move canis &oa lbo iDUb lIopper to Ihe ouake 

sr.acker. As lbo bJowa opaates. UIDIlJ IIUJVD • picco of chad iJdo an o'lhcrwis~ valid response 

~ in a declc ofballot cardt 1DCt~ _ a valid "ott. Altemalimy. a chad covering • 

. v~1 position 'CIA kcomc dtsloc1acc11hRMl11llmlkiple bmdIi118 to creme either on .. OV~" or 

a vou' for • undidale not setcttecl by a WW'. '1"bcR jJ 1\0 way to d.c1ctm.inc whoa either or both 

-3. 
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in rho ease of band counting. 

5. £WIY rime ~ baDor cards 1ft: cOQllfect or bancIW. dicit quaJi&y as evic.bJg, otthe 

voter"s odp.l iDte.Dt i, dqndecI. nu. app1ia bol oaly _ to tile ~ oftk~ at issue in tile 

ncouDr. bur Il1o ro all other office. 8DCI issues vogd em _ ballots. The ballots IINst be hamIIed 

eevereJ limeS by eJec:rioa oft"JdaIa IiOID die ~ they ~ l'CIDovecIlroaa die ballot boJC IIftIil 

secaaed der die vote Wly" Every drne !be 1Nd1oI cards IIt'e rct;c)Qlllcd, they must .pia be 

haDdtcd ICYCt8I dlnn. 

6. NaaIIIl recoundns of COIIIpUII!i- baIloc cards does DOt laurc better VOle 'aU, 

~. 1lse coatp&d« PIOIPIDS 8M vaIida1ad betOra aad a6er eadt moch .. icaJ llbuJmaa to 

eMUIe the IICCUdOJ of the pIOIP1Il. Ja DOlI cue. ......... lIICOUIIt .lbaIJors wiD be iD8c::cana ' 

........ ..-with die -=dwIiCMll c:o.tperf"onaed by a eOlllJ*till8 DllIChiM- 1ben: are 

• RecouIuiaI ballots P'** ecIleme pre5S\IIe lad 1tIa$ on die people 

actualb' cIoma ." 1eCOUD1. this ca tnd usually doeI cauic Il great may 

CI'JOIS in m. COUIIIbaa otthe ballots. 

• RIC01W bods are ati.Dy ~ to ~ deciIioDs fortbe parpoee of 

'-_r 
~ 
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• Poor supervfaionllDd illldeqUItC mWUq of ~amt baards 1IriU ptOduce 

dift"creut results than Ihos. provided by dIe voe= IaIJy dI8dUne because 

thqc boards wiU malco "lIIbJoeri~ decDWns" qarding wlaillbl: boanIs 
". 

feel is tbe iDleDt of. voter. 

• Wholly detocdvc aDd J'ejtc1Od balfou RIll)' be iDoludcd in • JIWluaJ count 

at me diIcretioD of a JICGUftt board.. 

Nowmbcr 11.2000. 

-s .. 
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Raymond A. Phelps. Jr. 

CREDENTIALS 

1972.1916 Director of Elections. Sf ..... o,,;S C~unty. Missouri 

Administemf the elections of more (han 100 governing bodies atnhoril'cd to call 
elections in the count)'. On average. lhese elections numbered 200 per year and 
invol\.oed the selection of candidates for cilie~ special service districts. county. 
stale and federal offices, as well as &he app-ovat or rejection of baUol meuures of 
tbe various Jlovemmcn1Al units. We' were lhe principaJ person direcling a two. 
year effort that JUCccsstUUy n:c:odifiCd Missouri's election I.Wi. 

I supervised. permanent sralf of 79 peOple. We processed vOIU legSslrariou. 
absentee ballot reques1S. selected poI)ina place locations. rtcnri.ed and trained 
cleer;on bcwd workers (judges). CSlabJished precincts for polJing pJace 
assignmcnc. developed ballot layoul for VOIing devices. prepared and delivered 
voli"l devices to pollin, pIeclos. collccled and proeesscd ballots voled ala pollin8 
place and by the absentee method. trained recount boards and supervised the' 
rccountins ofbalJol. c:ast at an cJccrion •• nd prepared official absklct o(votlea to 
repon official fmal vottng rosuJuv ' 

Of my many achicvcmcol$. in ~ 976 J changed the method of voting in St. Louis 
County from mecbanieaJ lever machines (Shoup) 10 aulOmatcd punch card voti~ 
(Computer Election Systcms.loc.). I developed ~ admini5tretiv~ lind opcrarinc 
procedurel for the tayout orballol ~ for ~ \'ollna dcviees. the proaramming, 
oflhe compulCrS 10 count the ballots. the information needed 1o train election 
boanl workers and the aids used 10 iofonn voters oflhe new voting method • 

. This nC\W YOrin. system wu used for rile first rime ,It the 1976 primary and 
general eJections. 

) 916·1986 D',,",ot of Elcctioa. Assist8ft11O ~&on Secreta". of Stale 

. SuperviJed aU eJ«lions held in !he sfale. As par1 of my duties.. J P"pamt ;md 
published all administrative mJes rqarding ttlc acfminiSlratiOn and ~onduct of 
elections held iI'lOre,on. I worked very closely with ahe SCalO's 36 count)' 
election officials to ensure the inte&rity of Oregon· s elcction systtnl. We 
slIpctVise4 the trainina of recoUnt boards and lhe recounrfol of ballols casI ot an 
election. (appeared as 0 wianess in numerous legislarive nnd judjcial proceedings. 

Our office incpecrcd. tested and cctrifiCd an yoting systems proposed lor salt; in 
Oregon prior to the. actual use of such a S}lJtcm 81 an tletuon. Prior to the use of 
nn Ilu,omatcd s),s'cm It Iny ")COl~n. our om,e cxnmined and t1ppr()v~ rh~ IllYOut 
of nil ofth.e ballot pales used by An :lUlOmateci vote tally syctom. In RddjlioJl~ we 
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esiablished by adlT\inimaiive nlie a standordi2Cd testirig protocol to be used by all 
counties employing automated yote tally systems. 

Ormy DJany achicvcmenlS.l,esrablished administmrive procedures to enable 
people [0 use ,he mail system tor'Jelistcring 10 vote.. led the elfurt (hat gained 
passaac of a recodirlCation of the Slate' s election Jaws. cstabliWd die 
adminis1J1ltivc and lc:gislatlvc guidelines for the conduct of statewide elections 
entirely by m.ttiJ, and consolict.ted aU elecrion bee.t in lIIe siato 10 allow eleccions 
omy on six ~jfic dates per year. . 

J directed the reapportionment of the Slate following the 1910 decennial census. 
This plan was approved by the ORSOn Supreme COurt. 

1976-1986 Advisor. Federal EleCtions Commission. Clearinghouse: far Elections 

Met to provide expert information 10 tho CJearinchouse .. cgardin» all as~ts of 
the election system, i.e., voter I'rgisuaaion. absentcc vOling. se'eel;on of pollina 
places. hInclicappcd votina procedures. nbsenaec VOlin. (overseas and military)" 
initialive and refcn:ndum pelitionina process and lhe r"ruilmcnl nnd U'8inins of 
election board workers. 

or my several acbirvcmcnts. I coUlboratcd with • contractor mained by the 
Clearinghouse in the prCJ*8lion of. Ihrec-patt manual related 10 abe "Planning. 
Costing and Administration orE1ectians .... 

lWI-I992 Consul ... u". Sta~of Alaska 

Retained by Secrctlly of Stile Jack Coshill to advise ~dinl all phases ofllle 
eJocuon p'O«Ss. We initially dealt wi'" the maner of reappoidonmellt following 
(he 1990 decennial census since me siatc WDS an -acknowlcdamcnt" state under 
(he fedeml Civil RiplS Act. 

As time past. we became involved wilh allaspecls of the administration of the 
Slate'S election system. We effectively supeivised the work 01" all oflhc 
employees oflhe·~te·s election office for lhe 1992 local. state and rcdcr~ 
elections. 

1991 DircclOl' or Opcrorions. speaker ofthc OR8on House of Rcprcsenlati\fC:s 

I developed the r~ppOni~t plan adopted by dlC' House of Rep~nt4tiv~s_ 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KING BUTLER, DALTON BRAY. JAMES S. 
HIGGINS, and ROGER D. COVERL Y, as 
registered Florida voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

vs. 

-fHERESA LePORE, CHARLES E. BURTON, 
: '.ROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MIRIAM LEHR, MICHAEL McDERMOTT, 
ANN McFALL, and PAT NORTHY, in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade, 
Broward and Volusia Counties, respectively, 

Defendants_ 

----------------------------------

) Case No. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
} 
) 
) 
) 
) 
) 
I 

TEMPORARY RESTRAINING ORDER 

Plaintiffs' Emergency Motion for Temporary Restraining Order and Preliminary 

Injunction (the "Motionj came before the Court on November _, 2000; and. the Court having 

found and concluded that adequate notice of the Plaintiffs' request for a temporal)' restraining 

order was given under the circumstances; the Court having considered the Motion and 

memorandum submitted in support thereof, the Plaintiffs' Verified Complaint and the remaining 

papers submitted by P1aintiffs; and based on all of the foregoing, the Court finds that unless a 
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temporary restraining order is granted, Plaintiffs will suffer immediate and irreparable hann 

through violation of their First and Fourteenth Amendment rights because: 

(l) Plaintiffs have demonstrated a substantial likelihood of prevailing on the 

merits, and that, absent the requested relief, Plaintiffs will be irreparably injured by allowing 

Defendants to undertake complete manual recounts of the ballots from the November 7'" election 

and announce results of such manual recounts, as any such manual recounts would unduly extend 

the eJection process, introduce the potential for human error or fraud to occur, and impennissibly 

impede the Plaintiffs' constitutional right to have their votes certified; 

(2) The voters of the nation and Florida, inclusive of Plaintiffs, have a 

substantial constitutional interest in not baving their votes (already the subject of one recount in 

Florida) diluted or debased by further recounts that are in no way linked to any showing of fraud 

or material irregularities in the voting process and that would serve only to create unnecessarily 

delay the election process. Furthennore, a temporary restraining order is necessary so that the 

federal election process will not be unduly and unnecessarily extended. Thus, it is in the public 

interest that Defendants be temporarily restrained from completing manual recounts of the ballots 

in the absence of a showing that the voting process bas been affected by fraud, corruption or 

coercion; and 

(3) The hann Plaintiffs' would suffer in the absence of relief clearly 

outweighs any harm that Defendants may incur. Therefore, it is hereby 

ORDERED AND ADJUDGED, pending a detennination oftbe Plaintiffs' 

request for a preJiminary injunction, which shall be heard by the Court at ___ a.m. on 

November _, 2000: 
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1. The Emergency Motion for Temporary Restraining Order and Preliminary 

Injunction is hereby granted. Defendants may move to dissolve or modify such order at any 

time. 

2. Defendants, including any person or entity who is served with a copy of 

this Order, and their officers, directors, agents, servants, employees and all other persons acting 

in active concert or participation with them, or any ofthem, are hereby restrained and enjoined 

from conducting manual recounts in Dade, Broward, Palm Beach and Volusia counties. 

3. As a condition of this order. which is effective immediately, Plaintiffs 

shall post a bond in a fonn satisfactory to the Clerk or a certified check in the amount of 

$ ______ , securing Defendants against their costs and damages if it is found that they 

have been wrongfully restrained. Said security is to be filed within forty-eight hours of this 

entry. 

4. This Order shall expire at 11 :59 P.M. on November -------.J 2000. 

DONE AND ORDERED in Chambers at Palm Beach County, Florida, this __ 

day ofNovemher, 2000. 

UNITED STATES DISTRICf JUDGE 

cc: Counsel of Record 

-3-
IIIiImi 11110hl ("701' do<] 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KlNG BUTLER, DALTON BRAY. JAMES S. 
HIGGINS, and ROGER D. COVERLY, as 
registered Florida voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON, 
(' A ROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING. JR., 
M1RlAM LEHR, MICHAEL McDERMOIT, 
ANN McFALL, and PAT NORTHY, in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade. 
Broward and Volusia Counties, respectively, 

Defendants. 

----------------------------------
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) 
) 
) 
) 
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PLAINTIFFS' RVLE 65(C) MEMORANDUM OF LAW IN 
SUPPORT OF IMPOSmON OF A NOMINAL BOND 

REQUIREMENT FOR PURPOSES OF A TEMPORARY 
RESTRAINING ORDER 

Plaintiffs, by and through their undersigned counsel, respectfully submit this 

memorandum in support of their request that the Court require nominal security for the issuance 

of a temporary restraining order ("TRO") sought simultaneously herewith. As explained below, 
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defendants are unlikely to suffer any significant injury that can be attributed to the issuance of a 

TRO. and thus no bond should be required. 

Federal Rule of Civil Procedure 65(c) provides that "[n]o restraining order or preJiminary 

injunction shall issue except upon the giving of security by the applicant, in such sum as the 

court deems proper. for the payment of such costs and damages as may be incurred or suffered 

by any party who is found to have been wrongfully enjoined or restrained." The detennination 

of the appropriate amount of the security required by Rule 65(c) rests within the discretion of the 

district court. See Maryland Dem't of Human ResouICes v. United States Pep't of Agriculture, 

976 F.2d 1462. 1483 (4th Cir. 1992); Wilson v. Office of Civilian Health and Medical Program 

ofUnifonned Services (GHAMPUSl. 866 F. Supp. 903.910 (E.D. Va. 1994); 11 Wright & 

Miller. Federal Practice and Procedure § 29~4. at 525 (1913). District coons have discretion to 

require only nominal security. or none at all. ~ Wilson. 866 F. Supp. at 910 (district court 

exercised its discretion under Rule 65(c) in requiring plaintiff to post a bond of zero dollars); 11 

Wright & Miller. supra, § 2954. at 529; ~ 11m West Virginia Highlands Conservancy v.lsland 

Creek Coal Co.) 441 F.2d 232,236 (4* Cir. 1971) ($100 bond); Warner v. Ryobi Motor Products 

~, 818 F. Supp. 907,909 (D.S.C. 1992) ($2S0 bond). 

The purpose of a security bond under Rule 65(c) is "to protect an enjoined party from the 

negative effects of the injunction [or TRO] if it later becomes apparent that the injunction (or 

TRO] was wrongJy issued." Leeb Lines v. Barsky. No. 87 CIV 8714 (SWK). 1988 WL 31870 at 

*1 (S.D.N.Y. March 24, 1988)~ ~ pargU. Inc. v. Empire Gas COW., 423 F. Supp. 199,244 (D. 

Md. 1976); 11 Wright & Miller, ~ § 2954. at 523. Accordingly, "[t]he bond need only be 

sufficient to cover defendant's potential losses from not being able to do what he would have 

2 
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done but for the injunction [or TRO)." Leeb Lines, 1988 WL 31870 at ·1; ~ Pargas, 423 F. 

Supp. at 244. In this case, defendants plainly would not suffer any loss from issuance of a TRO 

and, thus, no security, or minimal security, should be required. 

It is settled law that the amount of security required by a district court should be no larger 

than necessary to satisfy the likely damages that would result directly from the injunction or TRO 

itself. U[T]he only damages recoverable from an injunction [or TRO] bond are those ariSing from 

the operation of the injunction [or TRO] itself and not from damages occasioned by the suit 

independently of the injunction [or TRO] ~ Lever Bros. Co. v. Int" Chemical Workers Union, 

554 F .2d 115, 120 (4th Cir. 1976», and the injunction [or TRO] must be the proximate cause of the 

damages." See 11 Wright & Miller, supra § 2973. at 645-55. Thus. "the security will not include 

any damages for daims against the party who instituted the action other than those directly 

attributable to the improvidently issued injunction." ) 1 Wright & Miller, supra, § 2954, at 525. 

Defendants can point to no proof that issuance of the requested TRO would result in damages to 

them. 

Under these circumstances, the Court should not require plaintiffs to post any security in 

connection with the issuance of the requested TRO. 

Dated: November 11. 2000. 

Respectfully submitted, 

Barry Richar~ Esq. 
GREENBERG TRAURIG. P .A .• 
Tallahassee, Florida 

Theodore B. Olson, Esq. 
GIBSON DUNN & CRUTCHER LLP 

Washington, D.C. 

3 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 101 of 160
FROM WHITE & CASE LLP 

miami 1321;6,.1 [c..,.! 4at) 

(SAT) 11 II' 00 1 i 21 ~"J I c, /9 NO 4362406122 P 76 

Benjamin L. Ginsburg, Esq. 
PATIONBOGGS LLP 
Washington, D.C. 

- and-

WHITE & CASE LLP 
Attorneys for Plaintiffs 
Suite 4900 
200 South Biscayne Boulevard 
Miami, Florida 33131-2352 
Telephone: (305) 371-2700 
Facsimile: (305) 358-5744 

By: /2 I l_-----:=· 
?MafCOSD. Jimenez 

Florida Bar No. 441503 

Of COlUlsel: 

George 1. Terwilliger III 
Timothy E. Flanigan 
WIflTE & CASE LLP 
Washington, D.C. 

4 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS. and ROGERD. COVERLY, as 
registered Florida voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON~ 
CAl<.OL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
," ".\ ~J LEAHY, LAWRENCE KING, JR., 
MIRlAM LEHR, MICHAEL McDERMOTT, 
ANN McFALL. and PAT NORTHY. in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade, 
Broward and Volusia Counties, respectively, 

Defendants. 
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CERTIFICATE IN SUPPORT OF EMERGENCY MOTION FOR 
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

I, Marcos D. Jimenez. am the attorney of record forpJaintiffs in the above-captioned case. 

In support of plaintiffs: Emergency Motion for Temporary Restraining Order. I certify as foUows: 

I. Defendants have begun or will inuninently begin conducting manual recounts of 

certain ballots cast in the November 7,2000 election for President of the United States in only 

four counties in the State of Florida. 
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2. On the morning of November 11, 2000, I caused to be sent to defendants by 

facsimile copies of the Verified Complaint. Motion for Emergency Temporary Restraining Order 

and PTeliminary Injunction ("Motion"), and the remaining papers filed in support of the Motion. 

including a Notice of the Motion and this Certificate. I also caused to be attempted notice by 

telephone to the defendants that plaintiffs intended to seek an emergency temporary restraining 

order on November 11, 2000. 

3. Further notice should not be required in light of the immediate and irreparable 

injury Plaintiffs will suffer if the emergency temporary restraining order is nol entered. 

Dated: November 11,2000. 

.... 23227~ _I (4JI201 1 doc) 

Respectfully submitted, 

Barry Richard, Esq. 
GREENBERG TRAURIG. P.A., 
Tallahassee, Florida 

Theodore B. Olson, Esq. 
GmSON DUNN & CRUTCHER LLP 
Washington. D.C. 

Benjamin L. Ginsburg, Esq. 
PATTON BOGGS LLP 
Washington, D.C. 

- and-

WInTE & CASE LLP 
Attorneys for Plaintiffs 
Suite 4900 
200 South Biscayne Boulevard 
Miami, Florida .33131.2352 
Telephone: (305) 371-2700 

~s(t,-__ --
Marcos D. Jimenez 
Florida Bar No. 441503 

Of Counsel: 

George J. Terwilliger lIt 
Timothy E. Flanigan 
WlllTE & CASE LLP 
Washington, D.C. 

2 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
Case No. OO-CV-9009 

Middlebrooks 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, 
as Florida Registered Voters 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and 
Vice President of the United States of America 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MIRIAM LEHR, MICHAEL McDERMOTT, ANN 
McFALL, and PAT NORTHEY, in their official 
capacities as members of the County Canvassing 
Boards of Palm Beach, Miami-Dade, Broward and 
Volusia Counties, respectively, 

Defendants. ________________________________ ~I 

RESPONSE OF VOLUSIA COUNTY CANVASSING BOARD 
TO PLAINTIFFS' MOTION FOR TEMPORARY INJUNCTION 

Plaintiffs seek a Temporary Restraining Order and Preliminary Injunction from this 

Court prohibiting the Volusia County Election Canvassing Board from proceeding with a 

1 
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manual recount of the November 7th election results concerning the Offices of President 

and Vice President of the United States. 

PRELIMINARY STATEMENT OF FACTS 

Defendants, MICHAEL McDERMOn, ANN McFALL, and PAT NORTHEY, in their 

official capacities as members of the Volusia County Canvassing Board, acting by authority 

of a Home Rule Charter, Laws of Florida, Special Acts, 70- 966, and Fla. Stat. 102.141, 

by and through their undersigned counsels, state in response to Plaintiffs' Emergency 

Motion for Temporary Restraining Order and Preliminary Injunction, as follows: 

1. On November 8, 2000, at approximately 2:00 a.m., Defendants reported the 

results of the 2000 general election wherein votes were cast by the registered voters of 

Volusia County, Florida for electors of all candidates for President of the United States. 

2. On November 8, 2000, the Florida Secretary of State, Katherine Harris, 

directed Volusia County and all other Florida Counties to recount all ballots cast, pursuant 

to the automatic recount procedure in Section 102.141 (4), Florida Statutes. The recount 

was completed by the Vol usia County Election Department at approximately 6:00 a.m., 

November 9,2000. 

3. The Florida Democratic Party timely requested a manual recount on 

November 9, 2000, stating the reasons for said request pursuant to Section 1 02.166(4 )(a) J 

Florida Statutes. See affidavit of Deanie Lowe attached hereto as Exhibit # 1. 

4. A manual recount of all Volusia County precincts, including the 3 precincts 

requested by the Florida Democratic Party, was commenced on November 12, 2000, and 

is expected to be completed before noon, November 14, 2000. The results will be timely 

2 
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certified and forwarded to the Department of State. See affidavit of Michael McDermott 

attached hereto as Exhibit # 2. 

MEMORANDUM IN SUPPORT OF RESPONSE 

Recognizing the importance of the election results for electors of President and Vice 

President of the United States, the Volusia County Canvassing Board has acted in all 

regards for correctness throughout the process of counting and recounting. Defendants 

have carefully followed the laws of the State of Florida in this matter, and have acted in the 

interest of the parties concerned, including candidates, political parties and voters. 

Pursuant to Section 102.166, Florida Statutes, the Florida Democratic Party 

requested a manual recount after the Canvassing Board completed the mandatory recount 

ordered by the Secretary of State. The reasons stated in the written request prompted the 

Canvassing Board to extend the manual recount to all precincts of Volusia County and, 

because they had been advised by the Supervisor of Elections about an equipment 

malfunction at Precinct 216 and the Holly Hill precinct, the board sought accuracy of the 

election results. 

The manual recount orchestrated by the Canvassing Board consists of 4 person 

teams that review and count every ballot. Only one member of the team physically handles 

the ballot. Since we use paper ballots that are marked by the voter and read by an optical 

scanner, the likelihood of errors is minimized during our recounting process, compared to 

problems associated with punchcard ballots. 

Although this election controversy involves the Office of the President and Vice 

President of the United States, it is, in fact, a dispute over the marking and counting of 

3 
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ballots. Roe v. Alabama,43 F.3d 574 (11th Cir.1995) (Roe I). The manual count of ballots 

by canvassing boards in this state is authorized and procedurally guided by Section 

102.166(4), Florida Statutes. The Volusia County Canvassing Board has followed the 

legislative scheme and the directives of the Secretary of State with regard to all recounts 

undertaken in this case. Sections 102.141 (4) and 102.166(4), Florida Statutes. It has not 

acted arbitrarily, but has exercised the sound discretion that the law grants to canvassing 

boards. Broward County Canvassing Bd. v. Hogan, 607 So.2d 508 (4th DCA 1992), 

Section 102. 166(4)( c), Florida Statutes. 

The likelihood of correctness of a manual recount by the Volusia County Canvassing 

Board is enhanced by the correctness demonstrated during the manual recount done of 

the Precinct 216 results. The manual recount procedure of the canvassing board was 

reliable in that instance, and will be reliable now. 

CONCLUSION 

The Volusia County Canvassing Board exercised its statutory discretion and ordered 

a manual recount of the results from the presidential election. The recount is underway 

at this time and is expected to be completed timely. 

The reasons stated by the Florida Democratic Party in its request for a manual 

recount raised concerns about equipment failure. The Canvassing Board had prior 

knowledge of the equipment problems. The manual recount procedure utilized by the 

Canvassing Board is likely to render an accurate count of the election results. 

The action taken by Defendants in this matter was lawful, proper and required under 

Florida Statutes. They have followed the directives of the Chief Elections Officer of the 

4 
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State of Florida, The Secretary of State, and have complied with the laws of this state. 

Defendants, Michael McDermott, Ann McFall and Patricia Northey respectfully 

request that Plaintiffs' Motion for Temporary Restraining Order and Preliminary Injunction 

be DENIED. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the Response to Plaintiff's 

Motion for Temporary Injunction was sent via hand delivery and facsimile (305-358-5744) 

to Marcos D. Jimenez, Esq. White and Case LLP, Attomeys for Plaintiffs, Suite 4900, 200 

South Biscayne Blvd., Miami, Florida 33131-2352; and to Harlan l. Paul, Esq., Attorney 

for Plaintiffs, P. O. Box 208, DeLand, Florida 32721-0208, facsimile (904) 734-1295, 12th 

day of November, 2000. 

(ic~«e£.':r 
DANIEL D. ECKERT 
Florida Bar No. 180083 
Volusia County Attorney 
123 West Indiana Avenue 
DeLand, Florida 32720-4613 
Telephone: 904-736-5950 
Facsimile: 904-736-5990 
Attorney for Defendants 

---- 4' /J--1 

L. ROLAND BLOSSOM 
Florida Bar No. 216259 
Assistant County Attorney 
123 W. Indiana Avenue 
DeLand. Florida 32720-4613 
Telephone: 904-736-5950 
Facsimile: 904-736-5990 
Attorney for Defendants 

~~----~MEY, III r of? -Y., 52~~~R~~~~ 
Florida Bar No. 156128 !,,' Florida Bar No. 098576 
Assistant County Attorney 'J Muller, Mintz, Kornreich, Caldwell, 
123 West Indiana Avenue Casey, Crosland & Bramnick, P.A. 
DeLand, Florida 32720-4613 Suite 3600. First Union Financial Center 
Telephone:904-736-5950 Miami, Florida 33131 
Facsimile: 904-736-5990 Telephone: 305-358-0800 
Attorney for Defendants Facsimile: 305-379-3802 

Attorney for Defendants 

5 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
Case No. OO-CV -9009 

Middlebrooks 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, 
as Florida Registered Voters 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and 
Vice President of the United States of America 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MIRIAM LEHR, MICHAEL McDERMOTT, ANN 
McFALL, and PAT NORTHEY, in their official 
capacities as members of the County Canvassing 
Boards of Palm Beach, Miami-Dade, Broward and 
Volusia Counties, respectively, 

Defendants. 
________________________________ ~I 

AFFIDAVIT 
DEANIELOWE 

COMES NOW, Deanie Lowe, Supervisor of Elections, Volusia County, after being 

1 

EXHI~IT 

I ( 
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duly sworn and states as follows: 

1. I have served continuously as Supervisor of Elections for Volusia County 

since 1993. 

2. Volusia County conducted an election for President on November 7,2000, 

using a paper ballot, a sample of which is attached (Attachment A). 

3. Volusia County uses an electronic voting system certified by the Florida 

Division of Elections. The AccuVote optical scan system is a product of Global Election 

Systems, Inc., which prepared the descriptive literature at Attachment B. The AccuVote 

system was utilized November 7, 2000, to conduct the election and determine the results. 

4. The Florida Democratic Party requested a manual recount November 9,2000 

(Attachment C). 

5. Prior to the Democratic Party's request, I had advised the Canvassing Board 

of the matters raised in paragraph 2 of the Democratic request and provided explanation 

of them as follows: 

a. Six precincts were unable to transmit data over the phone lines after the 

polls closed. 

Explanation: As a safeguard, the AccuVote system will not transmit from the 

precinct if any electronic interference is detected on the telephone line. Because of this, 

several regional sites throughout the County are provided to take the equipment to 

transmit. The six precincts did this and transmitted successfully. 

2 
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b. The memory of the Holly Hill precincts tabulation machine burned out. 

Explanation: The diskette in the tabulating equipment in Holly Hill failed. As a 

result, the equipment would not transmit the vote. The failed diskette was replaced and 

the ballots were reinserted in the tabulating equipment. 

c. The Precinct 216 tabulation of votes first showed almost five times as 

many votes cast than registered voters in the precinct, a decrease of more than 16,000 

votes for electors pledged to AI Gore and Joseph Lieberman, the erroneous award of more 

than 8,500 votes to the electors pledged to the Republican candidate, the erroneous award 

of almost 10,000 votes to Socialist Workers Party candidate James Harris, and the 

erroneous deduction of over 2,400 votes to Green Party candidate Ralph Nader. 

Explanation: The obvious malfunction of Precinct 216 was immediately detected. 

The faulty diskette was replaced, the ballots were reinserted in the tabulating equipment 

and electronically totaled. The ballots were subsequently counted manually which 

confirmed the electronic count. 

d. Dramatic inconsistencies also appeared in the initial vote counts of other 

candidates in the Presidential election. Unofficial count of the ballot totals for Constitution 

party candidate Howard Philips decreased by over 2,900 votes, and ballot totals for 

Libertarian party candidate Harry Browne decreased by over 2, 700 votes. There was no 

corresponding increase in votes to other candidates. The increase in the vote count for 

the other candidates combined totaled 570 votes. Despite these dramatic aberrations, the 

votes for AI Gore and George Bush did not change by even a single vote. 

3 
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Explanation: This occurred in Precinct 216, the explanation of which is in 

subparagraph lAc" above. It is noted that the Democratic Party's request states that votes 

for AI Gore and George Bush were not changed. 

e. During the recount process on the afternoon of Wednesday, November 

8, 2000, a precinct clerk appeared at the Volusia County Elections Office with a bag of 

ballots that had not been previously returned. 

Explanation: Ballots are counted by the electronic equipment at the precinct as they 

are inserted into the machines by the voters. The poll workers electronically transmit the 

precinct vote and then manually deliver the already counted ballots in sealed containers 

to the Supervisor's facilities. A poll worker drove various pieces of voting materials and 

equipment including the sealed container of ballots in a private vehicle to the Supervisor's 

office November 7, 2000. Either the poll worker or a Supervisors employee helping unload 

the poll workers vehicle the night of the election overlooked the sealed container of ballots 

on the rear floorboard. The next day the poll worker delivered the container still sealed. 

6. The manual recount of all ballots ordered by the Canvassing Board started 

November 12,2000. 

7. I have read the affidavit of Raymond A. Phelps, Jr., (Exhibit B to Plaintiffs' 

Emergency Motion for Temporary Restraining Order). The concerns he expresses about 

degradation of ballots pertain to the punch card type which are read by a mechanical card 

sorter. Vol usia County ballots are not punched. They are marked with pen or pencil. They 

4 
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are read by optical scanning equipment. There are no holes made in the ballots and no 

"chad" produced. 

FURTHER AFFIANT SAYETH NAUGHT. L:k' ~ 
_~O, I 

Sworn to and subscribed before me this 
12th day of November .2000. 

Notary'Publiignature 

Margie E. Helton 

Notary Public Name (Typed. 
printed or stamped) 

My commission expires: January 26, 2002 

5 

DEANIE LOWE, Supervisor of 
Elections, Volusia County 

~------~-~------~ 
~

~,u;".. :'l:7:A. MARGIE E. HELTON 
*: A:~ MY COMMISSION II CC 710921\ 
fl'" ~ EXPIRES: January 26. 2002 ~.r.t. 
HIOO.~AAY F1a. Notary S8r"ce &. Bonding Cl . 

, .. ~~ ... ~ ...... ~ ,"".;ez", ..... 
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Katherine Banis 
Seaetary of State 

DMSION OF ELECTIONS 

MEMORANDUM TO ALL SUPERVISORS OF ELECTIONS 
Wednesday, November 8, 2000 

9:30 a.m. 

TALLAHASSEE -- As of 6:00 a.m., Wednesday, November 8, 2000, the Florida I 
election returns in the 2000 U.S. Presidential election were 2,909,135 for Republicar! I 
candidate George W. Bush and 2,907,351 for Democratic candidate Albert Gore. These 
returns reflect all precinct ballots cast and all ab~entee ballots cast in all 67 Floridtt' 
counties, with. the sole exception of outstanding overseas absentee ballots. 

The difference in votes cast is 1,784 in favor of Governor George W. Bush, which is less, 
than one half of one percent of all votes cast. Under these circumstances, Florida law I 

requires an automatic recount of all votes cast, pursuant to section 102.141(4). Florida; 
Statutes. The recount shall be conducted in each county by the statutorily prescribed ' 
county canvassing board. It is expected that the recount v.ill be completed by the close of ' 
business on Thursday. November 9, 2000. You are not required to certify the results of 
tJ:1e elections \Ultil the recount has been completed. 

Under Florida law, Secretary of State Katherine Harris is the constitutionally independent : 
officer elected by the people of Florida as the chief election officer of the state. As such, , 
it is her responsibility to obtain and maintain unifonnity in the application, operation, and . 
interpretation of the election laws. Florida law has rules and procedures to ensure the 

I 
integrity and accuracy of the recount process. The Secretary of State has sworn to uphold 
the laws of the state to their fullest extent and will exercise her sworn duties with the 
utmost vigilance. 

The Capitol • Room 1801 • Tallahassee, Florida 32399-02S0 • (850) 488-7690 
FAX: (850) 488-1768 • http://www.dos.state.fl.us • E-Mail: election@rrUJil.cWs.stJ2tejl.us .. 
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• 
1 

I 

I 

ELECTORS FOR PRESIDENT 

AND VICE PRESIDENT 

(Vote For One Group) 

I Geor~e W. Bush 
Dic Cheney REP a 

J AI Gore 
Joe Lieberman OEM a 

J 

J Ha~Browne 
A Olivier LIB a 

I R~h Nader 
mona laDuke GRE a 

I 

I James Harris 
Margaret Trowe swpa 

I 

I John Ha~elin 
Nat Go dhaber LAW a 

II 

I Pat Buchanan 
Ezola Foster REF a 

I 

• David MCR~nolds 
Mary Cal ollis SPF a 

• 
• Howard Phillips 

J. Curtis Frazier CPF a 
• 
• Monica Moorehead 

Gloria La Riva wwpa 
• 
• Write-In a 
• 

~-~----'-~--.--~---.,,~ ~ --- ~~----

• 
• 
• 

- ~ - -
. "~1::·~~·l;1.'t7ii- .'.' 
~~~~--

UNITED STATES SENATOR 

(Vote For One) 

• Bill McCollum 

OFFICIAL BALLOT 

GENERAL ELECTION 

VOLUSIA COUNTY, FLORIDA 

NOVEMBER 7, 2000 

REPRESENTATIVE IN 

CONGRESS 

4TH CONGRESSIONAL DIST. 

(Vote For One) 

Ander Crenshaw 
REP 0 

Tom Sullivan 
OEM 0 

Deborah Katz Pueschel 
NPA a 

Wnte-In a 

TREASURER AND 

INSURANCE COMMISSIONER 

(Vote For One) 

Tom Gallagher 

John Cosgrove 
REP a 
OEM 0 

COMMISSIONER OF 

EDUCATION 

(Vote For One) 

Charlie Crist 

George H. Sheldon 

Vassilia Gazetas 

REP 0 
OEM 0 

o 

STATE REPRESENTATIVE 

27TH HOUSE DISTRICT 

(Vote For One) 

Evelyn Lynn 

Andrew Spar 
REP 0 

o 
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SHERIFF 

(Vote For One) 

Gus Beckstrom 

Ben Johnson 

SUPERVISOR OF ELECTIONS 

(Vote For One) 

James • AndyR Baker 

Deanie Lowe 

COUNTY COUNCIL 

DISTRICT 4 

(Vote For One) 

Harriet Damesek 

Joseph C. Jaynes 

COUNTY JUDGE 

GROUP 7 

(Vote For One) 

Steve deLaroche 

Valerie P. Foote 

VOTE BOTH SIDES 

a 
0 

a 
0 

o 
o 

o 
o 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 116 of 160Voting Systems in Florida - Division of Elections - Florida Department of State 

Division of Elections - Florida ITotai slle Index • 
Department of State '------------

Home 

Certified Voting 
Systems Used in 

FIQrida 

There are currently 63 Florida counties that use 
one of the many electronic voting systems 
certified by the Division of Elections. In addition, 
three counties use mechanical voting machines 
and one county uses manually tabulated paper 
ballots. 

The Division of Elections has prepared a list of 
vendors with electronic voting systems certified 
for use in the State of Florida. Links are 
provided to vendor home pages that provide a 
variety of vendor-provided information. 

- Copyright 0, 1999. State of Florida, Department of State. All Rights Reserved and other copyrights apply 
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AccuVote GL ", BAL 

The Accu Vote 

The Accu Vote optical scan system is a precinct count and 
central accumulation voting system that brings a new level of 
speed and simplicity to the voting process and the task of 
conducting elections. It gives the election administrator 
powerful resources for individual polling places and the 
accumulation center (i.e., Election Central). Furthermore, the 
Accu V otesystem streamlines the entire election process, from 
the initial definition of candidates and issues, until the polls 
close and results are final. 

Of paramount importance is the fact that the Accu Vote system 
has three ofthe characteristics that are still among the most 
desired by many in today's voting public and within the election 
administration community. They are: 

• Name-on-the ballot 
• Ballots that are counted in the polling place, not 

transported to a central location 
• Clear and distinct audit trail 

The Accu Vote system also addresses the needs for accuracy, 
security and integrity throughout the voting process. 

Accuracy: Using paper ballots, the system collects . 
permanent, physical records of voter choices. It accommodates· 
traditional recounting procedures. ! 

Securifr: The system features management controls over the 
voting process from ballot preparation to the verification of 
results. 

integrity: The system performs only those functions 
specified by the election officials. It provides a complete audit I 

trail to confirm election results. 

The AccuVote system also provides the advanced features 
necessary to conduct elections with ease and confidence. 

IFor election administrators/officials, the AccuVote system 
istreamlines each stage of an election while providing 
icomprehensive security measures. The system helps provide a 
secure election environment through a combination of 
passwords, security levels and physical locks. 

For precinct workers, the AccuVote is compact and lightweight I 
so that it can be easily transported to and from the polling 
place. They can start using the Accu Vote with minimal 
training and no computer expertise. After just a few hours of 
introduction and training, precinct workers can set up and 

http://www.globalelection.com!accuvote.html 

• Tools 

~ 
News 

tit 
About 

Page 10f5 

11111100 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 118 of 160AccuVote 

monitor elections with ease and confidence. 

For voters, the ultimate end users of the system, the AccuVote 
features a straightforward, easy-to-understand concept. Voters 
simply indicate their choices by shading in an oval just as they 
would when selecting answers on a school test, or numbers on a 
lottery ticket. They have the opportunity to review their final 
decisions on paper, before casting their vote by inserting the 
ballot into the AccuVote tabulator. 

The Integrated Advantage 
I 
The Accu Vote system design is simple, yet powerful and 
functional. One of the most significant features that separate the 
system from its competitors is the seamless integration between 
the hardware and software components. This integrated 
advantage provides the election administrator with powerful 
tools to manage the entire election process with just three basic 
components. This tightly integrated system requires no external 
devices to download, upload, or erase memory cards, generate 
postscript files, tabulate early/absentee ballots, tabulate 
precinct ballots, or display media results. 

The system's integrated components are: 

The AccuVote Tabulator: The tabulator is a multi-functional 
unit that is the heart of the voting system. It is the interface 
between the individual voter and the accumulated will of the 
electorate as a whole. It counts and tabulates the ballots at 
precincts on election day and communicates with the host 
computer at Election Central by transmitting results for 
accurate and timely jurisdiction-wide results. 

The Application Software (GEMS ): GEMS is powerful multi­
user multi-functional NT -based software that performs all of 
the election functions in a seamless fully integrated manner. It 
concurrently and automatically generates: 

• Appropriate ballot styles for each precinct 
• Postscript ballot files for postal ballots that eliminate 

manual typesetting and endless proofing tasks 
• Precinct-specific media for precinct tabulation 
• Vote tally files that receive totals to produce and 

distribute cumulative election results 

IThe Host Computer: The host computer is a PC-based 
'computer system configured to perform all of the necessary 
integrated functions of the application software, from the 
beginning of the election process, to the posting of final 
jurisdiction-wide results. 

Other Exclusive Features 

Ballot Size, Flexibility: The AccuVote ballot is 8.5" wide and 
can be 11 ", 14" or 18" long depending upon the number of 

http://www.globalelection.comlaccuvote.html 
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races, candidates and issues on the ballot. Ballot layout is 
freeform and flexible and can be formatted in one, two, three or 
four columns, front and back. The standard 8.5" width also 
makes printing less complicated. Since either the 8.5" x 11" 
size or the 8.5" x 14" size ballots accommodates most elections, 
standard size boxes and shelves can be used for transport and 
storage. 

Visible Light Reader: The AccuVote tabulator utilizes visible 
light reader technology that permits the voter to shade in the 
oval next to the candidate of choice with a standard pen or 
pencil. This is especially advantageous in and un-controlled 
absentee-by mail voting environment. 

Internal Battery Backup: The AccuVote tabulator employs a 
battery backup feature that acts as an uninterruptible power 
supply. The battery is automatically and continuously charged. 
It engages during a power failure to permit the voting process to 
continue. It also provides enough power to print the zero tape 
at the opening of the polls and ready the Aceu Vote system to 
begin accepting ballots, continue counting ballots, or even print 
and transmit results at the closing of the polls. 

TeleResults: The AccuVote system pioneered modem 
transmission of precinct results directly from the polling place 
to the host computer for jurisdiction-wide results using standard 
landlines or cellular telephones. Global first introduced 
TeleResults in 1994 and it has since become the industry 
standard. Global users throughout the United States and 
Canada are using TeleResults extensively. 

Postscript, the "Electronic Ballot": A major cost-saving 
feature of the AccuVote system is the so-called 
"electronic ba"ot." Now as an integral function of the 
ballot layout process, Global's application software 
produces an industry-standard postscript file, which is 
then transmitted to a qualified commercial printer for 
ballot production. This advanced feature eliminates time­
consuming process of typesetting and drastically reduces 
the seemingly endless task of proofreading and making 
corrections. It is notable that that the Global postscripts 
file production is part of the Integrated Advantage, and 
requires no third party intervention typical of competitive 
Isystems. 
I 

Flexible, qnd Modular Design Concept: The AccuVote 
tabulator's modular design measures 14 in. x 16 in. x 3 in. and 
weighs only 13.75 pounds. It has been proven to be the most 
'lf1e~ib~e optic~l scan tabula~or ~n the m~ket. It ~s designed to 
optimIze contmuous operation m a precmct envlronment. 
Perhaps the most important design feature is that it is a software 
driven device. This enables enhancement with software updates 
to ensure backward compatibility and eliminate "built-in 
obsolesce. 

Ease of Maintenance and Storage: The AccuVote system is 

http://www.globalelection.comlaccuvote.html 
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unequaled in its maintenance and storage features. It has the 
ability to perform self-diagnostic testing of the system, prior to 
each election. Any component of the system, including the 
five-year gel cell battery, can easily be replaced as needed. 
Routine maintenance includes replacing the audit trail paper 
roll as necessary and cleaning the unit before and after 
elections. Each tabulator requires only .39 cubic feet of 
storage space. Twenty-four (24) units can be stacked 6 foot 
high on shelving 4 foot wide and 1.5 foot deep. The ballot box 
measures 2 feet x 2 feet x 3 feet and can be stacked two (2) or 
three (3) high in a 4 square foot footprint. 

http://www.globalelection.com/accuvote.html 
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Tools I News I Home I About 

Copyright © 2000 Global Election Systems, Inc. 

http://www.globalelection.comlaccuvote.html 
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REQUEST FOR MANUAL RECOUNT OF BALLOTS 
TO VOLUSIA COUNTY CANVASSING BOARD 

The State Executive Committee of the Florida Democratic Party (FOP), by and 

through undersigned counsel, and as provided in Section 102.166(4), Florida Statutes, 

requests that the Vol usia County Canvassing Board conduct a manual recount of the 

ballots cast on November 7,2000 in Volusia County, Florida for electors for the offices 

of President and Vice-President of the United States of America. 

In support of this request, the FOP states: 

1. Electors pledged by oath to vote for the Democratic candidates for the 

Offices of President and Vice-President of the United States were selected and certified 

as provided by Section 103.021 (1), Florida Statutes. In accordance with Section 

103.021(2), the names of AI Gore and Joseph Lieberman were placed on the 

November 7,2000 general election ballot as the Democratic candidates for the offices 

of President and Vice-President of the United States. Votes cast for the Democratic 

candidates are counted as votes cast for the presidential electors pledged to support AI 

Gore and Joseph Lieberman. 

2. During the balloting process, the subsequent tabulation of ballots, and the 

statutorily required recount, numerous problems transpired which call into question the 

accuracy and veracity of Vol usia County's returns for the Offices of President and Vice­

President of the United States. Those problems include: 

a. Six precincts were unable to transmit data over the phone lines 

after the polls closed; 

Page 1 of 3 
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b. The memory of the Holly Hill precincts tabulation machine burned 

out; 

c. The Precinct 216 tabulation of votes first showed almost five times 

as many votes cast than registered voters in the precinct, a decrease of more than 

16,000 votes for electors pledged to AI Gore and Joseph lieberman, the erroneous 

award of more than 8,500 votes to the electors pledged to the Republican candidate, 

the erroneous award of almost 10,000 votes to Socialist Workers Party candidate 

James Harris. and the erroneous deduction of over 2,400 votes to Green Party 

candidate Ralph Nader. 

d. Dramatic inconsistencies also appeared in the initial vote counts of 

other candidates in the Presidential election. Unofficial count of the ballot totals for 

Constitution Party candidate Howard Philips decreased by over 2,900 votes, and ballot 

totals for libertarian party candidate Harry Browne decreased by over 2,700 votes. 

There was no corresponding increase in votes to other candidates. The increase in the 

vote count for the other candidates combined totaled 570 votes. Despite these 

dramatic aberrations, the votes for AI Gore and George Bush did not change by even a 

single vote. 

e. During the recount process on the afternoon of Wednesday, 

November 8, 2000, a precinct clerk appeared at the Volusia County Elections Office 

with a bag of ballots that had not been previously returned. 

3. The problems set forth herein have been the subject of intense national 

scrutiny, making the assurance of an accurate vote count of exceptional local, state 

and national importance. In order to preserve the integrity of this most fundamental 

exercise of the democratic rights of the populace, and in light of the unprecedented 

effect that an accurate vote count in Florida will have on the national legitimacy of the 

November 7, 2000 Presidential election, a manual recount of a representative sample 

Page 2 of 3 
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of Volusia County's ballots is necessary to determine whether an error exists which 

could affect the outcome of the election for presidential electors within the state. 

4. The FDP requests that all Volusia County, Florida precincts be selected 

for a manual recount of ballots. 

Dated this 

'j 
C' I ( 
/ day of November, 2000. 

MICHAEL 0, CROTTY 'J 
Crotty & Bartlett, P.A. 
1800 W. International Speedway Blvd. 
Building 2, Suite 201 
Daytona Beach, Florida 32114 
Telephone: (904) 254-6907 
Facsimile: (904) 254-3459 
Florida Bar Number: 0008273 

523 North Halifax Avenue 
Daytona Beach, Florida 32118 
Telephone: (904) 255-8118 
Facsimile: (904) 255-8220 
Florida Bar Number: 337031 

and 

MARK HERRON 
Mark Herron, P.A. 
301 South Bronough Street, Suite 200 
Tallahassee, Florida 32301 
Telephone: (850) 567-4878 
Facsimile: (850) 224-7004 

Page 3 of 3 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

WEST PALM BEACH DIVISION 
Case No. OO-CV -9009 

Middlebrooks 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS, GONZALO DORTA, CARETTA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, 
as Florida Registered Voters 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and 
Vice President of the United States of America 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MIRIAM LEHR, MICHAEL McDERMOTT, ANN 
McFALL, and PAT NORTHEY, in their official 
capacities as members of the County Canvassing 
Boards of Palm Beach, Miami-Dade, Broward and 
Vol usia Counties, respectively, 

Defendants. 

----------------------------------, 
AFFIDAVIT 

MICHAEL MCDERMOTT 

COMES NOW, MICHAEL McDERMOTf, a County Court Judge of Volusia County, 

Florida, and Chair of the Canvassing Board of Volusia County, Florida, after being duly 

1 
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sworn and states as follows: 

1. The Canvassing Board was advised during the evening of November 7,2000, 

that a malfunction of the diskette in the electronic ballot tabulating machine in Precinct 216 

caused an obviously erroneous report of the results in the Presidential vote from that 

precinct. The Supervisor supplied another diskette which was inserted in another 

electronic ballot tabulating machine and all paper ballots from that preCinct were 

tabulated. 

2. On November 8, 2000, Deanie Lowe, Supervisor of Elections, Volusia 

County, provided to the Canvassing Board the directive of the Florida Secretary of State 

to conduct a mandatory recount of the presidential election pursuant to Section 102.141 (4), 

Florida Statutes (Attachment A). 

3. On November 8, 2000, the Canvassing Board conducted the mandatory 

recount by reconciling the printouts of all votes cast from each electronic ballot tabulating 

machine with the compilation of results from the host computer. The mandatory recount 

revealed no variance from the original count. The ballots were not removed from their 

sealed containers or recounted electronically or manually, except for ballots from Precinct 

216. Representatives of the Florida Republican Party suggested and expressly agreed to 

a manual recount of Precinct 216. The Canvassing Board conducted a manual recount 

of the ballots from Precinct 216 and the result was identical to the result from the electronic 

tabulation received after the substitution of the diskette. 

2 
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4. After the mandatory recount, on November 9, 2000, the Florida Democratic 

Party requested a manual recount of all ballots. The Canvassing Board granted the request. 

5. On November 12, 2000, the Canvassing Board began the manual visual 

recount of all ballots which continues at the time that this Affidavit is executed. Numerous 

teams of two county employees who are registered electors are reading and counting the 

ballots. Republican and Democratic parties are afforded the opportunity to each have one 

observer for each counting team. Security of ballot storage and the counting room is 

provided under the direction of the Canvassing Board with Florida Department of Law 

Enforcement and Volusia County Sheriffs Office personnel. 

6. The Canvassing Board has adopted a motion stating that it will comply with 

the requirements of Section 102.111, Florida Statutes, to certify the results of the election 

to the Department of State no later than 5:00 p.m., Tuesday, November 14, 2000, unless 

the time is extended by lawful authority. 

7. The Canvassing Board has authorized the County Attorney and such other 

attorneys as he may appoint to seek state or federal judicial relief from the time limit for 

certification provided in Section 102.111, Florida Statutes. 

FURTHER AFFIANT SAYETH NAUGHT. illJ.J.dc ~4 
MICHAEL McDER OTT, Chair 
Canvassing Board, Volusia County 

Sworn to and subscribed before me 
t~is 12th day of November, ~2000. 
y-rla .. A,\' ~ 'i \~,f i~ 
Notary publia Signature ~ 

Margie E. Helton 

Notary Public Name (Typed, printed or stamped) 

3 

r_~ ... ~ -MARG; ;. HELTO; ."'~ 
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Katherine Hanis 
Seaetny of State 

OMSION OF ELECIlONS 

MEMORANDUM TO ALL SUPERVISORS OF ELECTIONS 
Wednesday, November 8, 2000 

9:30 a.m. 

TALLAHASSEE - As of 6:00 a.m., Wednesday, November 8, 2000, the Florida 
election returns in the 2000 U.S. Presidential election were 2,909,135 for Republican; 
candidate George W. Bush and 2,907,351 for Democratic candidate Albert Gore. These 
returns reflect all precinct ballots cast and all ab.~entee ballots cast in all 67 Floride' 
counties, with the sole exception of outstanding overseas absentee ballots. 

The difference in votes cast is 1,784 in favor of Govemor George W. Bush, which is less, 
tha:o. one half of one percent of all votes cast. Under these circumstances. Florida law I 

requires an automatic recount of all votes cast, pursuant to section 102.141(4), Florida; 
Statutes. The recount shall be conducted in each county by the statutorily prescribed ' 
county canvassing board. It is expected that the recount ",.;11 be completed by the close of . 
business on Thursday. November 9, 2000. You are not required to ,certify the results of 
the elections until the recount bas been completed. 

Under Florida law. Secretary of State Katherine Harris is the constitUtionally independent: 
officer elected by the people of Florida as the chief election officer of the state. As such. . 
it is her responsibility to obtain and maintain uniformity in the application, operation, and ' 
intezprctation of the election laws. Florida law has rules and procedures to ensure the 
integrity and aCCUl'3cy orthe recount process. The Secretary of State has swom to uphold I 

the laws of the state to their fullest extent and will exercise her sworn duties with the 
utmost vigilance. 

The Capitol • Room 1801 • Tallahassee, Florida 32399-0250 • (850) 488-7690 
FAX: (850) 488--1768 • hUp:/lwww.dos.stat~ .. f1.us • E-Mail: eledion,@mail.dos.statejI.us 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 00-9009-Civ-Middlebrooks-Bandstra 

NED SIEGEL, GEORGETTE SOSA DOUGLAS, 
GONZALO DORTA, CARRETIA KING BUTLER, 
DALTON BRAY, JAMES S. HIGGINS, and 
ROGER D. COVERL Y, as Florida registered voters, 

and 

GOVERNOR GEORGE W. BUSH and DICK CHENEY, 
as candidates for President and Vice President of the 
United States of America, 

Plaintiffs, 

vs. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, SUZANNE 
GUNZBURGER, ROBERT LEE, DAVID LEAHY, 
LAWRENCE KING, JR., MIRIAM LEHR, 
MICHAEL McDERMOTT, ANN McFALL, and 
PAT NORTHY, in their official capacities as members 
of the County Canvassing Boards of Palm Beach, 
Miami-Dade. Broward and Volusia Counties, respectively, 

Defendants. 
________________________________________________________________________ ~I 

THERESA LePORE, CHARLES E. BURTON, AND 
CAROL ROBERTS' RESPONSE IN OPPOSITION TO 

PLAINTIFFS' EMERGENCY MOTION FOR TEMPORARY 
RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

The Plaintiffs' request for preliminary injunctive relief should be denied because (1) 

they cannot show a substantial likelihood of success on the merits, (2) they suffer no 

1 
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irreparable injury, because the Florida Statutes provide a post-certification state court 

process for contesting the results of an election certified by a County canvassing board, and 

(3) the public interest is not served by a federal court order prohibiting the recounting of 

voters' ballots in order to determine the results of an election. 

The doctrines offederalism and comity counsel against federal court interference with 

the administration of a state election. See Burdick v. Takushi, 846 F.2d 587 (9th Cir. 1988), 

presenting a question regarding write-in ballots: 

ld. at 589. 

[T]his case does touch upon "a sensitive area of 
social policy" into which federal courts should 
intrude with great reluctance. State election 
codes are the product of careful consideration at 
the local level about how to ensure fair and 
orderly elections. The authority of states to enact 
such codes derives from the Constitution itself. 
See Article I, Sec. 4, c1. 1. Federal courts should 
refrain from deciding the constitutionality of state 
election laws when reasonable alternatives to 
such adjudication are available. 

Florida law provides the reasonable alternative. See § 102.168, Fla. Stat. (Contest 

of elections) (copy attached). The statute provides in relevant part: 

(1) The certification of election or nomination of 
any person to office ... may be contested in the 
circuit court by any unsuccessful candidate for 
such office or nomination thereto or by any 
elector qualified to vote in the election related to 
such candidacy ..... 

2 
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Relief can be based upon: 

(3)(e) Any other cause or allegation which. if 
sustained. would show that a person other than 
the successful candidate was the person duly 
nominated or elected to the office in question or 
that the outcome of the election on a question 
submitted by referendum was contrary to the 
result declared by the canvassing board or 
election board. 

Thus, the Plaintiffs, should they be dissatisfied with the results of the recount in Palm 

Beach County, have a state court remedy that can address any constitutional, statutory, or 

equitable issue that they may wish to assert. 

A. NO SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS 

The Plaintiffs have not cited any case in which a court has found that a canvassing 

board' 5 discretion to conduct a manual recount of ballots, or the exercise of that discretion. 

violates the Constitution. Our research has not identified any such case. To the contrary, 

the weight of authority is that: 

to interpret section 1983 as providing a remedy 
for all election irregularities would cause the 
federal courts to be "thrust into the details of 
virtually every election, tinkering with the state's 
election machinery, reviewing petitions, 
registration card~, vote tallies, and certificates of 
election for all manner of error and insufficiency 
under state and federal law." [Powell v. Power], 
436 F.2d [84] at 86 [2d Cir. 1970]. The Powell 
court concluded that the federal courts are neither 
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equipped, nor empowered, [0 rectjfy every 
alleged election irregularity. 

Duncan v. Poythress, 657 F.2d 691 (5'" Cir. 1981). 

United States District Court Judge Edward B. Davis recently wrote: 

[F]ederal courts can only intervene in a state 
election dispute in the most extreme 
circumstances .... Moreover, public policy 
dictates that this court not meddle with the state 
process. 

Scheer v. City of Miami, 15 F. Supp. 2d 1338. 1340 (S.D. Fla. 1998). 

The Supreme Court has made it clear that the states are the masters of their election 

codes, even for a national office. Roudebush v. Hartke. 405 U.S. 15,92 S. Ct. 804. 31 

L.Ed.2d 1 (1972). 

In Roudebush incumbent United States Senator Vance Hartke was declared the 

winner by 4,383 votes, "a margin of approximately one vote per state precinct." [d. at 16, 

92 S. Ct. at 806. His opponent, Richard Roudebush, filed suit seeking a recount, and a state 

court "appointed a three-man recount conunission .... " [d. Hartke sought a federal 

injunction, claiming that only the Senate could "judge the elections, returns, and 

qualifications of its members." [d. at 807. A three judge court granted the injunction. The 

Supreme Court reversed, holding that Indiana could conduct the recount. The recount was 

a manual recount: 

If a recount is conducted in any county, the 
voting machine tallies are checked and the sealed 
bags containing the paper ballots are opened. 

4 
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The recount conunission may make new and 
independent determinations as to which ballots 
should be counted. In other words, it may reject 
ballots initially counted and count ballots initially 
rejected. Disputes within the commission are 
settled by a majority vote. When the commission 
finishes its task it seals the ballots it counted in 
one bag and the ballots it rejected in another. 
Once the recount is completed, all previous 
returns are superseded. 

>I< * >I< 

Indiana has found, along with many other 
states, that one procedure necessary to guard 
against irregularity and error in the tabulation of 
votes is the availability of a recount. A recount is 
an integral part of the Indiana electoral process 
and is within the ambit of broad powers delegated 
to the States by Art. I, § 4. 

Roudebush, 405 U.S. at 810-811. I 

The Supreme Court correctly recognized the ubiquity of state recounts. At 
least 48 states have recount procedures, and no two are the same. See Alaska Stat. 15.20; 
Article 2; Ala. Code Statutes Sec. 17-15-7; Ark. Code Title 7; Cal. Elec. Code, Ch. 9; Colo. 
Rev. Stat. Tl Elections, Art.lO; Del.Code Ann. Title 15 Ch. 57; Haw. Rev. Stat.1l.174.5; 
Idaho Code § 324.2301; 111. Rev. Stat. 5123-1.8a;. Iowa Code 50.48 Ky. Rev. Stat. 120.017: 
La. Rev. Stat. 1313; Me. Rev. Stat. 737-A; Md. Code 12-101 Art 33, sec. 12-101; Mass. 
Gen. L. 54, Sec. 135; Mich. Compo Laws 168.24a; Minn. Stat. 209.06; Mo. Rev. Stat. 
115.543; Mont. Code Ann. 13-16. Neb. Rev. Stats. Ch. 32; Nev. Rev. Stats.Title 23, 
Ch.293; N. H. Rev. Slat. Ann. TitleLXlll, Ch. 660; N.J. Stat. Ann.Title 19, Ch. 28 and 53A; 
N.M. Stat. Ann. Ch. 1; N.C. Gen. Stat. Ch. 163; N.D. Cent. Code Title 16.1, Ch. 16.1; Ohio 
Rev. Code Ann. Title XXXV, Ch. 3515, Okla. Stat.Title 26 Ch.A1; Or. Rev. Stat. Title 23, 
Ch. 258; R.I. Stats. Title 17, Ch. 12 and 19, Pa. Cons. Stat. Ann. Title 25, Ch. 14; S.C. Code 
Ann. Title 7; S.D. Codified Laws Title 12, Ch.12-17B et seq; Tenn. Code Ann. Title 2; Tex. 
Rev. Civ. Stats. Ann. Title 13; Utah Code Ann. Title 20A; VT. Stat. Ann. Title 17, Ch. 51; 
Va. Code Ann. Title 24.2, Ch. 8; Wa. Rev. Code. Title 29, Ch.29.64; W. Va. Code Ch.3; 
Wis. Stat. Ch. 9; Wyo. Stat. Title 22, Ch.16. 
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Similarly, Article II, § 1 of the Constitution supports the concept of independent state 

decision-making in the presidential election process: 

Each State shall appoint, in such Manner as the 
Legislature may direct, a Number of Electors, 
equal to the whole Number of Senators and 
Representatives to which the State may be 
entitled in the Congress .... 

See also McPherson v. Blacker, 146 U.S. 1,28-29, 15 S. Ct. 3, 36 L. Ed. 869 (1892) (the 

Constitution permits "various modes of choosing the electors"); Title 3 U.S.C. § 5 

(Determination of controversy as to appointment of electors). The statute allows states wide 

authority to provide for the "final determination of any controversy or contest concerning 

the appointment of all or anY'of the electors of such State by judicial or other methods or 

procedure~ .... " The method of conducting the election for president is also left to the 

states. 

Simply put, there is no authority for the Plaintiffs' request that this Court interfere 

with Florida's election code and its contemplation of manual recounts. Indeed, the manual 

recount undertaken in Palm Beach County pursuant to Florida law serves the highest 

constitutional goal: preserving the right to have one's vote counted. 

B. NO IRREPARABLE INJURY 

None of the "injuries" alleged by the Plaintiffs are "irreparable." See Complaint, p. 

10, «]{42; Emergency Motion for Temporary Restraining Order and Preliminary Injunction, 

6 
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p. 10. "[B]roadcast[ing] to the nation" the result of a recount will not do "serious damage 

to the legitimacy of the presidential election." (Complaint, p. 10, '142). History suggests 

that more infonnation, not less, best serves the principles of democracy and the Constitution. 

See New York Times Co. v. United States, 403 U.S. 713, 91 S. Ct. 2140, 29 L. Ed.2d 822 

(1971) (the Pentagon Papers case): 

Secrecy in government is fundamentally anti­
democratic, perpetuating bureaucratic errors. 
Open debate and discussion of public issues are 
vital to our national health. On public questions 
there should be "uninhibited, robust, and wide­
open" debate. New York Times Co. v. Sullivan, 
376 U.S. 254, 269-270, 84 S. Ct. 710, 720-721, 
11 L.Ed.2d 686. 

Id.,403 U.S. at 724,91 S. Ct. at 2146 (Douglas, J., concurring). If matters pertaining to 

national security are best broadcast to the nation, we fail to understand the Plaintiffs' 

"fundamentally anti-democratic" desire to keep the results of a recount of ballots in Palm 

Beach County from the public. This Court should decline that request. 

The Plaintiffs have a full and complete remedy in state court for all their claims 

should they be dissatisfied with the result of the recount. See discussion of Florida Statutes 

§ 102.168, supra, p. 2. The Supreme Court of Florida has set the standard for voiding 

elections under that statute: 

[1]f a court finds substantial noncompliance with 
statutory election procedures and also makes a 
factual determination that reasonable doubt exists 
as to whether a certified election expressed the 
will of the voters, then the court in an election 
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contest pursuant to section 102.168, Florida 
Statutes (1997), is to void the contested election 
even in the absence of fraud or intentionai 
wrongdoing. 

Beckstrom v. Volusia County Canvassing Bd., 707 So. 2d 720, 725 (Fla. 1998). Obviously, 

if statutory election procedures were constitutionally invalid, a Florida court could provide 

appropriate relief: 

The circuit judge to whom the contest is 
presented may fashion such orders as he or she 
deems necessary to ensure that each allegation in 
the complaint is investigated, examined, or 
checked, to prevent or correct any alleged wrong, 
and to provide any relief appropriate under the 
circumstances. 

Section 102.168(8), Fla. Stat. 

There can be no preliminary injunction without irreparable injury. There is no 

irreparable injury, therefore the motion for preliminary injunction should be denied. 

h A RESTRAINING ORDER I INJUNCTION 
WOULD DISSERVE THE PUBLIC INTEREST 

The public interest requires the denial of injunctive relief. The public interest is best 

served by knowing the result of the Palm Beach County Canvassing Board recount, 

whatever that may be. The notion that informing the public might be harmful was rejected 

by Justice Brennan in New York Times v. United States. supra: 
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The error that has pervaded these cases 
from the outset was the granting of any injunctive 
relief whatsoever, interim or otherwise. The 
entire thrust of the Government's claim 
throughout these cases has been that publication 
of the material sought to be enjoined "could," or 
"might," or "may" prejudice the national interest 
in various ways. But the First Amendment 
tolerates absolutely no prior judicial restraints of 
the press predicated upon sunnise or conjecture 
that untoward consequences may result. 

403 U.S. at 725-726 (Brennan, 1. concurring). Substitute "prior judicial restraints of an 

election result" for prior restraint of the press, and the result is the same: no injunction 

should issue. 

CONCLUSION 

For the foregoing reasons, Plaintiffs' Emergency Motion for Temporary Restraining 

Order and Preliminary Injunction, seeking to prohibit the Defendants from proceeding with 

a manual recount of the November 7, 2000 election results for the offices of President and 

Vice-President, should be denied. 

9 

raJ 010 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 138 of 16011/12/00 SUN 18:18 FAX 561 35F' --~34 

ANDREW. cMAHON 
florida Bar No. 814636 
LEONARD BERGER 
Florida Bar No. 896055 
LEON ST. JOHN 
Florida Bar No. 184605 
Palm Beach County Attorney's Office 
301 N. Olive Ave. 
West Palm Beach, FL 33401 
Ph: (561)355-6021 
Fax: (561) 355-4234 

Counsel for Defendants Charles E. 
Burton, Carol Roberts, and Palm Beach 
County Canvassing Board .. 

10 

PB COUNTY A'ITY 

Res1lu:7Z1 --
BRtlCEROGOW V 
Florida Bar No. 067999 
BEVERLY A. POHL 
Florida Bar No. 907250 
BRUCE S. ROGOW, P.A. 
Broward Financial Centre, Suite 1930 
Fort Lauderdale, FL 33394 
Ph: (954) 767-8909 
Fax: (954) 764-1530 
e-mail: bevpohl@bellsouth.net 

and 
ROBERT M. MONTGOMERY, JR. 
Florida Bar No. 056153 
MONTGOMERY & LARMOYEUX 
1016 Clearwater Place 
West Palm Beach, FL 33401 
Ph: (561) 832-2880 
Fax: (561) 832-0887 

Counsel for Defendant Theresa LePore 

~Ol1 

, . ;. 



Case 6:00-cv-01510-JA     Document 10      Filed 11/14/2000     Page 139 of 16011/12/00 SUN 18:18 FAX 561 355 ~34 PB COUNTY ATTY 

CERTIFICATE OF SERYICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been provided 

to the counsel listed below, bym (on November 12.2000) and by hand delivery (to those 

appearing in court on November 13. 200Q), an~ by U.S. Mail (to all counsel on November 

13.2000): 

MARCOS D. JIMENEZ 
WHITE & CASE LLP 
200 S. Biscayne Blvd .• Suite 4900 
Miami. FL 33131-2352 
fax: (305) 358-5744 
(on behalf of all Plaintiffs' counsel) 

ROBERT GINSBURG, County Attorney 
Metro Dade Center -. 
III NW lSI St., Stet 2810 
Miami, FL 33128 
fax: (305) 375-5634 
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WESI"S FLORIDA STATIJI'ES ANNOTATED 
TITLE IX. ELECTORS AND ELECTIONS 

CHAPTER 102. CONDUCTING ELECTIONS AND ASCERTAINING TIlE RESULTS 

Copr. 0 West Group 2000. All rights reserved. 

Current through End of 2000 2nd Reg. Sess. 

102.168. Contest of election 

Page 6 

(1) Except as provided in s. 102.171, the certification of election or nomination of any person to office, or of the 
result on any question submitted by referendum, may be contested in the circuit court by any unsuccessful 
candidate for such office or nomination thereto or by any elector qualified to vote in the election related to such 
candidacy, or by any taxpayer, respectively. 

(2) Such contestant shall file a complaint, together with the fees prescribed in chapter 28, with the clerk: of the 
circuit court within 10 days after midnight of the date the last county canvassing board empowered to canvass the 
returns certifies the results of the election being contested or within 5 days after midnight of the date the last 
county canvassing board empowered to canvass the returns certifies the results of that particular election following 
a protest pursuant to s. 102.166(1). whichever occurs later. 

(3) The complaint shall set forth the grounds on which the contestant intends to establish his or her right to such 
office or set aside the result of the election on a submitted referendum. The grounds for contesting an election 
under this section are: 

(a) Misconduct, fraud, or corruption on the part of any election official or any member of the canvassing board 
sufficient to change or place in doubt the result of the election. 

(b) Ineligibility of the successful candidate for the nomination or office in dispute. 

(c) Receipt of a number of illegal votes or rejection of a number of legal votes sufficient to change or place in 
doubt the result of the election. 

(d) Proof that any elector, election official, or canvassing board member was given or offered a bribe or reward 
in money, property. or any other thing of value for the purpose of procuring the successful candidate' s nomination 
or election or determining the result on any question submitted by referendum. 

(e) Any other cause or allegation which, if sustained, would show that a person other than the successful 
candidate was the person duly nominated or elected to the office in question or that the outcome of the election on 
a question submitted by referendum was contrary to the result declared by the canvassing board or election board. 

(4) The canvassing board or election board shall be the proper party defendant. and the successful candidate shall 
be an indispensable party to any action brought to contest the election or nomination of a candidate. 

(5) A statement of the grounds of contest may not be rejected, nor the proceedings dismissed, by the court for 
any want of form if the grounds of contest provided in the statement are sufficient to clearly inform the defendant 
of the particular proceeding or cause for which the nomination or election is contested. 

(6) A copy of the complaint shall be served upon the defendant and any other person named therein in the same 
manner as in other civil cases under the laws of this state. Within 10 days after the complaint has been served, 
the defendant must file an answer admitting or denying the allegations on which the contestant relies or stating that 
the defendant has no knowledge or information concerning the allegations. which shall be deemed a denial of the 

Copr. 0 West 2000 No Claim to Orig. U.S. GoV(. Works 
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allegations, and must state any other defenses, in law or fact, on which the defendant relies. If an answer is not 
filed within the time prescribed, the defendant may not be granted a hearing in court to assert any claim or 
objection that is required by this subsection to be stated in an answer. 

(7) Any candidate, qualified elector, or taxpayer presenting such a contest to a circuit judge is entitled to an 
immediate hearing. However, the court in its discretion may limit the time to be consumed in taking testimony, 
with a view therein to the circumstances of the matter and to the proximity of any succeeding primary or other 
election. 

(8) The circuit judge to whom the contest is presented may fashion such orders as he or she deems necessary to 
ensure that each allegation in the complaint is investigated, examined, or checked, to prevent or correct any 
alleged wrong, and to provide any relief appropriate under such circumstances. 

CREDIT(S) 

2000 Electronic Pocket Part Update 

Amended by Laws 1995, c. 95-147, § 602, erC. July 10,1995; Laws 1999, c. 99- 339, § 3, eff. July 1, 1999. 
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Laws 1977, c. 77-175, § 28. 
Fla.St.1975, § 102.16l. 
Laws 1965, c. 65-378, § 16. 
Fla.St.1963, § 99.192. 
Laws 1951, c. 26870, § 3. 
Fla.St.l949, § 104.06. 
Comp.Gen.Laws 1927, § 444. 
Rev.Gen.St.1920, § 379. 
Gen.St.1906, § 283. 
Rev.St.1892, § 199. 
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Laws 1845, c. 38, an. 10, §§ 7,8. 

Laws 1979, c. 79-400, a reviser's bill, conformed the sections of Fla.St.l977 to additions, substitutions, and 
deletions editorially supplied therein in order to remove inconsistencies, redundancies, unnecessary repetition and 
otherwise clarify the statutes and facilitate their correct interpretation. 

West's F. S. A. § 102.168 

FL ST § 102.168 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NUMBER: OD-9009CIV-MIDDLEBROOKS 
Magistrate Judge Bandstra 

NED L. SIEGEL, GEORGETTE SOSA 
DOUGLAS. GONZALO DORTA. CARRETI' A 
KING BUTLER, DALTON BRAY. JAMES S. 
HIGGINS, and ROGER D. COVERL Y, as 
Florida registered voters. 

and 

GOVERNOR GEORGE W. BUSH and DICK 
CHENEY, as candidates for President and Vice 
President of the United States of America, 

Plaintiffs, 

v. 

TIIERESA LePORE, et a1., in their official 
capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade. 
Broward and Volusia Counties, respectively, 

Defendants. ________________________ ~I 

RESPONSE OF THE ATTORNEY GENERAL OF FLQRIDATO 

PAGE 01 

THE PLAINTIFFS' !;HALLENGE OF THE CONSTITUTIONALITY OF § 102.166 

The Attorney General of Florida, pursuant to S.D. Fla. Local Rule 24.1B and § 86.091, 

Florida Statutes (2000), for his Response to the Plaintiffs' Complaint and Motion for Preliminary 

Injunction, hereby states: 

This complaint alleges that Florida Statute section 102.166 is unconstitutional because it 

violates the First and Fourteenth Amendments of the United States Constitution. The Attorney 

General of Florida is responsible for defending state statutes that parties challenge in state or federal 
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courts. Because this suit directly challenges the State of Florida' s ability to regulate its own electoral 

process, if this court decides it must reach any constitutional issues, the Attorney General will submit 

an appropriate response to help guide the court. 

The Attorney General believes that the court can resolve this suit without addressing the 

constitutional issues the Plaintiffs seem to be raising. Courts will address constitutional issues only 

if they are necessary to the resolution of the case before the court. See, Superintendent. Mass. 

Cortee. lnst. v. Hill, 472 U.S. 445,450.105 S.Ct. 2768,2771 (1985) (citing to Johnson v. Robison. 

415 U.S. 361, 366-367, 94 S.Ct. 1160, 1165 (l974». 

---/ I 
ROBERT A. BUTTERWORTH 
A TIORNEY GENERAL OF FLORlDA 
Florida Bar No. 114422 

Office of the Attorney General 
110 S.E. 6th Street, 10th Floor 
Ft. Lauderdale. FL 33301 
(954) 712-4670 
Fax: (954) 712-4700 

CERTIFICATE OF SERVICE 

I hereby certify that I caused a true and correct copy of the foregoing to be served via 
facsimile transmission to each ofthe following this ,-. day of November, 2000: 

Marcos D. Jimenez, Esquire 
White & Case, LLP 
Attorneys for Plaintiffs 
FAX: (305) 358-5744 

Norman OStrolu 
Deputy County Attorney 
Broward County Attorney's Office 
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Attorney for Broward County Canvassing Board 
FAX: (954) 357-7641 

Andrew McMahon, Esquire 
Palm Beach County Attorney's Office 
Attorney for the Palm Beach County Canvassing Board 
FAX: (561) 355-4234 

Robert Ginsburg, Esquire 
Miami-Dade County Attorney 
Attorney for the Miami-Dade Canvassing Board 
FAX: (305) 375-5634 

Daniel Eckert. Esquire 
Volusia County Attorney 
Attorney for the Volusia County Canvassing Board 
FAX: (904) 736-5990 

Kendall Coffey, Esquire 
Attorney for Vice President AI G e 
FAX: (305) 288-0257 

ROBERT A. BUTIERWORlH 
A TIORNEY GENERAL OF FLORIDA 
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FOR THE SOUTHERN DISTRICT OF FLORIDA 

NED l. SIEGEL, GEORGEnE SOSA 
DOUGLAS, GONZALO DORTA, CARRETTA 
KING BUTLER. DAlTON BRAY. JAMES S. 
HIGGINS. and ROGER D. COVERL Y, as 
Florida registered voters J 

and 

) 
) 
) 
) 
) 
) 
) 
) 

GOVERNOR GEORGE W. BUSH and DICK ) 
CHENEY. as candidates for President and ) 
Vice President of the United States of America.) 

Plaintiffs, 

vs. 

) 
) 
) 
) 
) 

THERESA LePORE, CHARLES E. BURTON, ) 
CAROLS ROBERTS, JANE CARROLL, ) 
SUZANNE GUNZBURGER, ROBERT LEE. ) 
DAVID LEAHY. LAWRENCE KING. JR.. ) 
MIRIAM LEHR. MICHAEL McDERMOn, ) 
ANN McFAlL, and PAT NORTHY. in their ) 
official capacities as members of the County ) 
Canvassing Boards of Palm Beach. ) 
Miami-Dade, 8roward. and Volusla Counties. ) 
l'e$pectively, ) 

Defendants. 
) 
) ____________________________ ~I 
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RESPONSE OF 8BO.ARP CQUNTY CANVASSING BOARD; i: i ' t: 
TO EMERGENCY MOTION FOR TEMPORARY REST,~NING ; 1 ;~i: 

QBPeR AND PREL_NARY INJUNCTlOf!I I:: it 
Defendants, JANE CARROLL, SUZANNE GUNZBURGER, and ROB~'1 ~, In 

their official capacities as members of the 8roward County Canvassing tB~:;~e 
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i :[)m 
: ;:n 
. J. i: ~ ; ,i: ,;;1, 

L 1.11 ·1; ! 
I ' .. '," I 

-Broward Canvassing Board-), by and through their undersigned counsel, in r __ "" ': to 
r ' I : ~'.;; • 

the Emergency Motion for Temporary Restraining Order and Preliminary InjUn~n,; :. 
: 'i . , , ' 
! .. 
I :1 i-: 
t '-: ,.,', 
~ : i J':; J 

as follows: 

INTRODUCTION ! ;. : i:i; 
The Broward Canvassing Board is constituted pursuant to section 1 02. ~r4~j ~a 

Slatutes. JANE CARROLL Is the Broward County Supervisor of Elections. ~HE 
GUNZBURGER is the Chair of the Broward County Board of County com1-~l~~rS, 

ROBERT LEE Is a County Court Judge. Tha Broward Canvassing Board's ~t 

responsibilities are as set forth in Chapter 102, Florida Statutes. At all ti~'rele~mt 

hereto, the Broward Canvassing Board has acted strictly in conformity with Jd Ury 
r : I ,: ~~ 

provisions. : ;: ,,'l! 
I I .; 

I " : !.; 
I : I" 

~ ;' !~ J 
,I ' 'I ,i 

FACTUAL BACKGROUND 
L :,'" .:_; 

The Broward Canvassing Board takes no position with respect to the ~ isetfP.rth 
r:: "':,';1' 

in Plaintiffs' Emergency Motion, but hereby sets forth additional facts for ~~ ~rr& 
. : ; I : _~.! 

consideratlon. i : : ,::; 
I II.; !_.:I 
I , .. "" 

1. On November 8,2000, pursuantto section 102.141(4), Florida ~s, 
. r :; ::.~ 

the Broward Canvassing Board conducted a statutorily mandated machine * :1iCh 
, "' "J"I 

is now complete. As a result of that recount, Vice President Gore received a~ a~mtal 

43 votes and Governor Bush received an additional 44 votes. 
: ' ,',.J 
I I ':; 

i ; ,I I!" 
I " , ; ~ , 

~. On November 9,2000, and within 72 hours after midnight on ~jd~jthe 
~ ': 'll 

election was held, the 8roward County Democratic Party filed a request f~', 4ua, 
recount, pursuant to section 102.166{4), Florida Statutes, a copy of WhiCh:rs:'~ed 

j , ~ 'i 
i i' :,' "j 
I , ' ',~ 

, ' 'I 
2 i : ::';::'1 

.• i, ., .• , 

r. . :. ';11 

f' < :\:;~l 
:;, i I, ': ~:~:1 
:. 0: t lif~~ 
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hereto as Exhibit MA- and incorporated herein by reference. 

P.04 
"~ n:-TrT~ .:. . ·If: 
,; ',; ,,;( 
" " ','j .:: :'.--~ , I' II-I, 

: i '; : l~~l 
": ;::~! 

-1 

,,;! :' ::~' 
3. Pursuant to said written request, a meeting of the Broward aa~,~, ." _,I 10 

Ii " , 

Board was scheduled fOr Friday, November 10, 2000, at 10:00 a.m. ,: r'iJi 
4. The 8roward County Republican Party. through its Chair, ed " ~ :'~' Ii, 

, , , l 
t :; ,:. i 

was notified by telephone of the date and time of said meeting. The Browaidl:Cot ty 
i : ,'. :,' , 

Republican Party appeared and participated at the hearing. i ;: ::: 1'1 
I . !:I 

5. The Broward Canvassing Board authorized a manual recount ~ ~~~3) 
~ ;', ',. ~- !~ 

of Broward County's precincts, comprising at least one percent of the total v+ i~~tor 

Vice President Gore. Pursuant \0 seclfon 102.166(4)(d), Florida Statutes, tJie· ~rd 
: ", ,- -,1 

County Democratic Party chose the 3 precincts subject to the manual recount. ",' ; il 

6. The manual recount in Broward County IS scheduled \0 ~~ 
, ' ' , I 

Monday, November 13, 2000, at 2:00 p.m. t ! : J 1 
i . i ~ , . , 

" ': i ;i -,1 

I i: :; :', 
MEMORANDUM OF LAW 

, ,". L 
Generally, s~te statutes are presumptively, constitutional. Paulson v .. : . of 

I !. • 

Florida, 360 F .Supp. 156 (S.D.Fla. 1973). Throughout the eleclion process, ti~rd 
Canvassing Board has presumed the validity of the duly enacted statutes it is ~~tth 

impleme~ting: II. IS under no s~tut~ or constitutional dUty to det:~r;re 
constitutionality of Its authOrizing legislation. i ; "11 

Throughout this process, the Broward CanVllssing Board has ad~:~! its 

statutory duties as set forth in Chapter 102, Florida Statutes. I " :!j 
: , 'II 

The Broward Canvassing Board takes no position with res~ i to::1; he 
: '!; ; t. 

constitutionality of its authorizing legislation, and further takes no position wltfl ,:,' .' " to 

! ;:' ': ':-Il 
; :. ~ \. 

3 ; ;: :,j 

~ : i ' .;0., 
" . '!-

i: ,I ..... ; • 

: . ~: ."::- -~ 

. i ;~. 
'I ':,J' 

i : ii]: 
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. r- ;: -:-:'?Fl 
! ,;.::[ 1 
! ~; I L 1 i ,,:' '!- ~ 

. ~ ~ ; .; ;~ ~ 

the propriety of issuing either a ternponory restraining order or a preliminary lit,lin 

this matter. ' '1 .;:;~ 
.,- '-

:! 'I ;':. 

: ~: : ~ .;! ; 
: : ! ..;~ !j 
': ; i'~ 
: . ~ !:j 
;j . :;; 

:, ';-OJ 

Respectfully submitted. ,:l -'i;, 

eDWARD A. OION : : i I :i~ 
BROWARD COUNTY ATTO~: ,:::1 
Governmentat Center, Suite " " ~ ,:;,' 
115 South Andrews Avenue : ,~ 
Ft. Lauderdale, FL. 33301 " :.:) 
Telephone: (954) 357-7600 '!:: ij 
Facsimile: (954) 357-7641 'i : 11 

! .:.t 
, '\ . Jl 
. :/" 'r] 

~~ 
~-----:; '~' J' 
~:'Il By: 1: ,;! : ,f:! 

Norman M. Ostrau :':; : i. 'I 
Deputy County Attorney I ' :!: i 
Florida Bar No. 273971 ! i .'jl 

': :1·, 
, , . ~ I 

'j CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing ha~, ~ : ri 
1 " !'"~ 
t· : ! -_, 

served .by facsimile transmission to each of the following, this 1211'1 day of No+_r):; 
, :i':: j 

2000: 

Marcos O. Jimenez, Esquire 
WHITE & CASE LLP 
Attorneys for Plaintiffs 
(305) 358-5744 

ANDREW McMAHON, Esquire 
Palm Beach County Attorney's Office 
Attomey for Palm Beach Canvassing Board 
(561) 355-4234 

4 

'ij'. : I' 
,I \ /J ;, , : j' 
" 

:1· :; 
. '-': 

, I • :~ I 

: ': tl 
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ROBERT GINSBURG, Esquire 
Miami-Dade County Attorney 
Attomey for Miami-Dade Canvassing Board 
(305) 375-5634 

DANiel ECKERT, Esquire 
Volusia County Attorney 
Attorney for Volusia Canvassing Board 
(904) 736-5990 

CECE DYKES, Esquire 
Florida Attorney General's Offtce 
(954) 712-4707 

KENDALL 8. COFFEY, Esquire 
Attorney for Vice President AI Gore 
(305) 285-0257 

SAM GOREN, Esquire 

I'tlv 12 2()(Y' 13:36 

Attorney for Jane Carroll, Broward County SupelVisor of Elections 
(954) 771-4923 

5 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Miami Division 

CASE NO. 00-9009-CIV-:MJDDLEBROOKS 

NED 1. SIEGEL, GEORGETlE SOSA 
DOUGLAS, GONZALO DORTA, CARRETA 
KING BUTLER, DALTON BRAY, JAMES S. 
HIGGINS, and ROGER D. COVERL Y, as 
Florida registered voters, 

and 

GOVERNOR GEORGE W. BUSH AND 
DICK CHENEY, as candidates for President and 
Vice President of the United States of America, 

Plaintiffs, 
VS. 

THERESA LePORE, CHARLES E. BURTON, 
CAROL ROBERTS, JANE CARROLL, 
SUZANNE GUNZBURGER, ROBERT LEE, 
DAVID LEAHY, LAWRENCE KING, JR., 
MlRIAM LRHR, :MICHAEL McDERMOTT, 
AI\'N McFALL and PAT NORTHY, in their 
official capacities as members of the County 
Canvassing Boards of Palm Beach, Miami-Dade, 
Broward and Vol usia Counties. respectively, 

Defendants. 
__________________________ ~I 

DEFENDANTS DAVID LEAHY , LAWRENCE KING, JR., 
AND MIRIAM LEHR'S RESPONSE TO PLAINTIFFS' 

EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER 

Defendants, David Leahy, Lawrence King, Jr., and Miriam Lehr, pursuant to the Court's 

request, file this response to the Plaintiffs' Emergency Motion for Temporary Restraining Order 

ornCE OF' COUN'N A'ITOAN!Y. MIAMI-DADE COUN'N, FLORIDA 
TELEPHONE lsoe, 3'715-5151 

III 002 
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Sie,.1 v. LePore 
CaM No. O()'9009.civ.Micldlebrool(s 

and Preliminary Injunction. The complaint names these Defendants solely in their capacity as 

members of the Canvassing Board of Miami-Dade County. As such it is equivalent to a claim 

against the Canvassing Board itself. See, e.g., Kentucky v. Graham, 473 U.S. 159, 166, 105 S.Ct. 

3099, 3105, 87 L.Ed. 2d 114 (1985). The Canvassing Board has no stake in the outcome of this 

proceeding and desires only to abide by the law. 

The complaint seeks to prevent the Canvassing Board from conducting a manual recount 

of the ballots cast in the Presidential election. The Canvassing Board received a request from the 

Miami-Dade Democratic Party on November 9, 2000, pursuant to Fla. Stat. 102.166(4)(a), to 

conduct such a recount. (Exhibit A). That request was revoked and amended later the same 

day. (Exhibit B). The Republican Party of Dade County has submitted a response opposing the 

request for a manual recount. (Exhibit C). The Canvassing Board has not yet decided whether to 

grant or deny the request for a recount and has scheduled a hearing for Tuesday, November 14, 

2000, at 9:30 AM. to consider the matter. 

The complaint challenges the constitutionality of Fla. Stat. § 102.166, which gives the 

State's county canvassing boards the authority to conduct manual recounts. The Florida 

Attorney Generalt who is the State official primarily responsible for defending the state statute, 

has been notifi ed of this complaint and will be submitting a response in support of the statute" s 

constitutionality. The Miami-Dade Canvassing Board defers to the real parties in interest, the 

OFl"IC£ 0,. COUI'OY ATTORNEV.4tIAMI'DAI)E COUNTY. FLORII)A 
TELEPHONE (:JOS) :57e-SI~1 

III 003 
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5iesel v. !APore 
case No. OOo9009-Civ-Middlebroob 

Plaintiffs, the Florida Attorney General and any other parties the Court deems appropriate, to 

argue the merits ofthe issues raised by the complaint. 

Respectfully submitted, 

ROBERT A. GINSBURG 
Dade County Attorney 
111 N.W. }!It Street, Suite 2810 
Miami, Florida 33128 
Tel: 305/375-1303 
Fax: (305) 375-5634 
E-mail: lak2@co.miami-dade.f1.us 

By; k--- /~--
Lee K¥'ftchi ck 
Assistant County Attorney 
Florida Bar No. 313726 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was faxed this 12th 

day of November, 2000 to: Marcos D. Jimenez, Esq, White & Case LLP, Attorneys for 

Plaintiffs. Suite 4900, 200 South Biscayne Boulevard, Miami, Florida 33131, Fax 

Number (305)358-5744; Andrew McMahon, Esq., Palm Beach County Attorney's Office Fax 

Number (561)3554234; Daniel Eckert, Esq., Volusia County Attorney's Office, Fax 

Number (904)736-5990; Norman Ostrau, Esq., Broward County Attorney's Office, Fax 

Number (954)357-7641; Kendall B. Coffey, Esq., Fax Number (305)285-0257; and 

Cece Dykes. Esq., Fax Number (954)712-4707. 

ASlStaIltCounty Attorney 

OFFICE OF COUNTY ATTORNty,~IAMI-D.l.DE COUNTY. FLORIDA 
TELEP ... ONE (30151 370-15151 

141 004 
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'FRCl'1 : GEL.l.ER I? GELLeR PHONE NO. : 954 925 9972 

.. --

MIAMI DADE COUNTY 
DEMOCRATIC PARTY * ---

DEMOCRATIC PRIDE 

November 9, 2000 

V,P, FPs). 30.s-.315~l51S 

Convassing Board of Miam\-Dade County 
c/o David Leahy. Supervisor orElec:tions 
111 N.W. First Street 
19" Floor 
Miami, FL 33130 

Rc: Request for manual recount of Miami-Dade County ballots 

Dear David: 

On behalf of the Democratic Party, I hereby request a manual recount Of tho ballots east in 
Miami-Dade County in the Presidential election on November.1. 2000. The reasons for this 
request are as follows: . 

; 

1. The J:)al'er b&llots cast have ·'c.hads" which must be punched by the elector. In 
numerous instances, the chad remains fUJly or partly attached to the ballot which 
causes the vote to be rejected. 

2_ The count of the Presidential election ballots ill Florida has, to date, reflected a 
difference of less than one thousand votes out of a total of almost six million votes 
cast for AI Gore and George Bush. 

3. The risk of some votes not being counted. particularly in sucn a close race, creates 
an unacceptable situation in a democracy where each vote is valued, and where 
each vote must ~ount. 

4. The only possible way to obtain an accurate picture oftb.e will of the voters of 
Miami-Dade County is to allow a maOLla) recount. To deny the recount win risk 
thwanmg the voters' intent- Section 102. 1 66(7)(b). FJa. Stat.. provides that the 
counting team and the canvassing board shall determine the voter's intent in 
casting the ballot. 

Please advise me immediately whether you will grant this request for a manual recount. 
Should you. gn.nt the request, I will gladly designate at least three precincts and at least one 

III 005 
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"FRCl'1 : GELLER & GELLER pt.OE NO. 954 925 9872 

percent o£thc total votes cast for the Presidential race for the recount. However, I request, in the 
interest of de moe racy. that the canvassing board select additional precincts. up to and incJuding 
100% of the precincts. for the manual recount. 

I also request that your office preserve all of the voted ballots and provide me with al;cess . 
to tbese ballots. 

Thank you lor your assistance in this matter. 

~006 
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F~OI1 GB-:-ER 2. GEL~ER PHJI.IE N:l. : 954 925 9872 

MIAMI DADE COUNTY 
DEMOCRATIC PART\T * ----=--

DEMOCRA.TIC PlUDE 

Xovem~r 9: 2000 

V/RITI'EN RHQUEST TO ~ COUNTY CANvASSING BOARD OF 1-.flA!\'U-DADE 
COUNn' FOR It.-LI\NUAl.. RECOUNT Of: ELECTION RE1't.'RNS 

'\ja Dcdmlle (;\05) 37:C.1S25 
Miami-Dade COW1ty Canvassln,g Sosrd 
clo Dnid Laby. SupeI"\'isor of Elections 
t 11 N ,v.. ... 1" Street, 19m Floo: 
MiAmi, FT- 33130 

Dear Mr. Leahy; 

On -o;half of the Demo;;rttic Party. I hereby re~sr a manual recO\.ln: oftb.e ~lots ~t itt MiElml-Da4e 
c.o\lrlty in the: Presidential Ele:ction on NO\'cmber 7.2000. This tC~uest re, okes and~:nds the previous 
reques1 or-I)' on behalf o!thc Presldential Ca:nj)a~gn. rcgardlng a recount. A5 provided in Section 102.166(4)(:1). 
Florida St~tut~$, the Mi;uni-Dade COWlt)' Dt.'71'.ocn.::ic fxecm1\·t Com.~ittu, a political party whO$c ca."\d.ida~e5· 
71amc."-S appeared on lh~ ballots in Mjillni.Dade Counl~'r F.(lrida, hereby l"~quest' n :m~ua.1 recount ofth~ 
"undcrvotc" b~lJot$ cast fOT President in Mi;uni-Dade CoUllt)', flQrida. The: reasons we a.~ requ~tin8 a IlWlU41 
re~unt include the following; 

1. The Outcome of this 'oaHut COW'lt rn:.y ~:ctminc ,""t.o Will be the next Pr~Gident of the Utlited 
StateS of America. 

2. Approximately 900,000 ballots were Ql,st ('or Pruident in Miami-Dade County_ 

3. On infonr.~tiOl'1 and be!ieffrOJll t'h05e.pns4,:nt during the rccocnt that occuned on November 8, 
2000. il !lubstantial rtu.-nber of the und¢t'Vote ballOTS did not Tegist:r a$ .... otes for PreSident of the Ulllted State5 of 
Arr.el.'i~a due to an ir.c.ompJctl: or partial punch. and thus were deem~d ''undet\'O~S'' and not counted. 

4. In ;nstanc~~ ofincornpl~te orparlisl punebe~., the voter's cboice f(tr Presidcmt sho'Jtd be obvious 
to thl: hUm;m rye, T.hrouyh the me~.hanical. votc:-c<>untin~ ~qLlipment will Dot recogd~ It. 

5. Gh'en liat the current statewide \·o~ co'Jnt difference btt'Ncen Geotg~ w_ Bush ~ AI Gote :5 
substantillliY less tha:n the \ludetcounted "o,es in Mi2.1ni-Dade Count)', t& manual recount oftbose "otes is 
n~(:,&ary to .c:hievl: aD accurate· cal •. ulation of me lr\lC int£:nt of l~e "'Olen! of Miami-Da~ COtmty, Lhe State of 
florida. and we United State of lunerica. 

I also reque£t thllt your of'fiCt preserve all of the voted ballots Ind pfO\;de me With aece" to those: 
ballotS. f"'" 

~007 
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REPUa..l CAN PARTY OF FL'r' Y 

Republican Party 
--of--

Dade County 
Mar, £lIt'" Miller 
COlnlty C~lf1floll 

1790 Coral Way. Suite 200 • Miami, Florid~ 3314$ 
(30S) 854-2960 • fax: (30S) 85.4·2961 

.. 

Via TeJdax November 9. 2000 
f". 
:-- -~ 

Canvusing Board of Miami-Dade County 
Clo David Lcab.y 

~r.: 
4:""')_2 

-'-- ,. :::: .:,.:. 

<::> 
C) 

~ 
~ 

Supervisor of Elections 0<: 
I 

111 N.W. First Stteet ':'" -,...,.}_. c.o 
19lh Floor -.l 

Miami, FL 33130 
.:."" 
~~ 
~:~ 

~ 
Cl' 

Re: Response by the Republican pany ofMiami .. Dade County ~ -d .-
to the Request for Manual Rceount of the Miami·Dade County Ballots 

I am submitting this letter on behalf of the Republican Party of Miami-Dade 
County m responS! to the request made by Mr. Joseph S. Geller on behalf of the Miami­
Dade County Democratic Party for a manual recount of the Miami·Dade County ballou. 
The request for manual TeCD\U1t should be denied for the following reasons: 

1. There are neither n~ts nor proof presented sufficient to show an error in 
the initial vote. tabulation or in the recount that could afi'ect the outcome of 
the election. 

2. There are neither faets nor proofproscntcd suftic:iml to show that the 
tabulation machi%lcs were maJ.Nnctiotling, improperly U$~ or improperl)' 
calibrated. 

3. There are neither facts Ilor progfprescnted sufficient to sbow that there 
\VaS any fi-auQ or impropriety in the manner in which che election was 
held. 

The request for manual recount fails to wisest any possibility the manual recount 
would aft'ect the outcome Dfthe Presidential election. A.J a result, there is not a suffi~ieJlt 
basis of support {or the request Therefore, granting the JIlanual recount requ.c't would be 
arbitrary and eaprlc;ious under ~ cirtumstanees presented. 

Accordingly, on bdlalf or the MiIl:Di-Dade Republican Party, I respectfully 
submit that the Canvassing Board sbould deny the request for manual recount submitted 

bYtheMj~-l)ad'Dcmo~raticpan:y.~~~ 

Mary Ell Miller . 
Chaimt 
Jlcpublican Party of Miami-Dade County 

IaJ 008 

< 
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