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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION
Case No. 6:00-CV-1510-ORL-28
Antoon
FILED
ROBERT C. TOUCHSTON, DEBORAH IN OPEN COURT
SHEPPERD and DIANA L. TOUCHSTON, :
1420019
Plaintiffs, —-;w‘!"'c[éﬁ_—l

U, S DISTRICT COURT

VS.

MICHAEL McDERMOTT, ANN McFALL, PAT
NORTHY, THERESA LePORE, CHARLES E.
BURTON, CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE, DAVID
LEAHY, LAWRENCE KING, JR., and MIRIAM LEHR,
in their official capacities as members of the County
Canvassing Boards of Volusia, Palm Beach, Broward
and Miami-Dade Counties, respectively; and
KATHERINE HARRIS, in her official capacities as
Secretary of the Department of State and as a
member of the Elections Canvassing Commission,
and CLAY ROBERTS and BOB CRAWFORD, in

their official capacity as members of the Elections
Canvassing Commission,

Defendants.
/

DEFENDANTS’ MICHAEL McDERMOTT,
ANN McFALL, AND PAT NORTHEY, RESPONSE TO
PLAINTIFFS’ VERIFIED COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

Defendants, by counsel, hereby incorporate as if set forth fully herein their

Response and Memorandum of Law filed in Siegel v. LePore, Case No. 00-CV-9009, U.S.
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District Court for the Southern District of Florida. Defendants attach herewith a copy of

said Response and Memorandum of Law.

Cc IC
| HEREBY CERTIFY that a copy of the Defendants’ Response has been delivered
by hand delivery and facsimile (812- 235-3685) to James Bopp, Jr., Heidi K. Meyer, James
R. Mason, ll, Eric C. Bohnet, Justin David Bristop, and J. Aaron Kirkpatrick, 1 South 6th
Street, Terre Haute, Indiana 47807 and facsimile (407-875-0770) Matt Staver, Esq., 210

East Paimetto Avenue, Longwood, Florida 32750 this 14th day of November, 2000.

Do e 2% =N\

DANIEL D. ECKERT L. ROLAND BLOSSOM
Florida Bar No. 180083 Florida Bar No. 216259
Volusia County Attorney Assistant County Attorney
123 West Indiana Avenue 123 W. Indiana Avenue
Del.and, Florida 32720-4613 DelLand, Florida 32720-4613
Telephone: 904-736-5950 Telephone: 904-736-5950
Facsimile: 904-736-5990 Facsimile: 904-736-5990
Attorney for Defendants Attorney for Defendants

FRANK B. GUMMEY, lil
Florida Bar No. 156128
Assistant County Attorney
123 West Indiana Avenue
DelLand, Florida 32720-4613
Telephone:904-736-5950
Facsimile: 904-736-5990
Attorney for Defendants
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 00-9009-CIV-MIDDLEBROOKS

NED SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA,
CARRETTA KING BUTLER,

)

———

DALTON BRAY, JAMES S. HIGGINS, ALED bR /L/ DL

and ROGER D. COVERLY, as Florida :

registered voters, CONOV 13 2000
and . | GRRNES

——

GOVERNOR GEORGE W. BUSH, and
DICK CHENEY, as candidates for President
and Vice President of the United States of America,

Plaintiffs,
Vvs.

THERESA LEPORE, CHARLES E. BURTON, T
CAROL ROBERTS, JANE CARROLL, SUZANNE

GUNZBURGER, ROBERT LEE, DAVID LEAHY,

LAWRENCE KING JR., MIRIAM LEHR, MICHAEL

MCDERMOTT, DEANIE LOWE, and JIM WARD,

in their official capacities as members of the County

Canvassing Boards of Palm Beach, Miami-Dade, Broward,

and Volusia Counties, respectively,

Defendants.
/
ERONP ? K FOR RARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION

THIS CAUSE comes before the Court upon Plaintiffs’ Emergency Motion for
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Temporary Restraining Order and Preliminary Injunction, filed November 11, 2000.
I. Introduction

Plaintiffs, consisting of individual registered Florida voters as well as the Republican
candidates for President and Vice-President Governor George W. Bush and Richard Cheney,
move for entry of a temporary restraining order and preliminary injunction against Defendants,
individual members of the electoral canvassing boards of Palm Beach, Broward, Miami-Dade,
and Volusia Counties. They request that the canvassing boards of Broward, Miami-Dade, Palm
Beach, and Volusia Counties be enjoined from proceeding with manual recounts of the
November 7th election.

The gravamen of their complaint is that a manual recount may diminish the accuracy of a
vote count because of ballot degradation and the exercise of discretion on the part of the county
canvassing boards in determining a voter’s intent. Implicit in their argument is a concern that

selected manual recounts in some counties but not others may skew the election results even if

the hand count is accurate. This is so.because the machine counting’process may reject ballots
which upon visual inspection can be determined to be valid, and the machine error rate is likely
to be spread equally across all precincts. If only selected precincts or counties are manually
counted, the hand count, assuming it is more accurate, may help the candidate favored in those
areas.

These are serious arguments. The question becomes who should consider them. Under
the Constitution of the United States, the responsibility for selection of electors for the office of
President rests primarily with the people of Florida, its election officials and, if necessary, its
courts. The procedures employed by Florida appear to be neutral and, while not yet complete,

2
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the process seems to be unfolding as it has on other occasions. For the reasons that follow, I
believe that intervention by a federal district court, particularly on a preliminary basis, is
inappropriate.

11. Factual Background

On November 7, 2000, the United States held a general election wherein Florida voters
cast ballots for several offices, including votes for the twenty-five electors for President and Vice
President of the United States. On November 8, 2000, the Division of Elections for the State of
Florida reported that the Republican Party presidential ticket received 2,909,135 votes and the
Democratic Party presidential ticket received 2,907,351 votes. Other candidates on the
presidential ballot received a total of 139,616 votes. The margin of difference between the votes
received by the Republic and Democratic presidential tickets was 1,784, or 0.0299% of the total
Florida vote.

In Florida, the administration of elections includes statewide and local features. While
the Secretary of State is the chi;f';lec.tion officer of the state, see Fla"Stat. § 97.102(1), the actual
conduct of elections occurs in Florida counties. Except for the appointed supervisor in Miami-
Dade County, the county supervisor of elections is an elective office, chosen every four years.
See Fla. Stat. § 98.015(1). The supervisor employs deputy supervisors. See Fla. Stat. §
98.015(8). The county canvassing board is an essential part of Florida’s election scheme.
Ordinarily, the board is made up of the supervisor of elections, a county court judge, and the
chair of the board of county commissioners. See Fla. Stat. § 102.131(1). The canvassing boards
are responsible for counting the votes given each candidate. See Fla. Stat. § 102.141(2). Itis
their responsibility to judge the accuracy of vote counts. In addition, a county canvassing board,

3
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on its own initiative, may order mechanical recounts “[i]f there is a discrepancy which could
affect the outcome of an election.” Fla. Stat. § 102.166(3)(c). After the vote counts are certified,
the results are forwarded to the Department of State for any election involving a federal or state
officer. SeeFla. Stat. § 102.111(1); Fla. Stat. § 102.112. Based on the sum total of the results
generated locally, the Elections Canvassing Commission, consisting of the Governor, the
Secretary of State, and the Director of the Division of Elections, is granted authority to “certify
the returns of the election and determine and declare who has been elected for each office.” Fla.
Stat. § 102.111(1). The Commission also issues certificates of the result of the election for
federal and state officers, including presidential electors. See Fla. Stat. § 102.121. County
canvassing boards are obligated to file a report with the Division of Elections at the same time
the results of an election are certified. See Fla. Stat. § 102.141(6). Using these reports, the

Secretary of State may issue advisory opinions. Se¢ id.; see also Fla. Admin. Code 1S-2.010.

Candidates or voters can promptly protest “erroneous” returns. See Fla. Stat. §
102.166(1)-(2). Candidates an; polmcal parties also can request manual recounts. See Fla. Stat.
§ 102.166(4). The procedures for such manual recounts are described in the pertinent statutory
provisions. See Fla. Stat. § 102.166(4)-(10). Following certification by the county canvassing
board, a candidate or voter also may contest election results by filing a complaint in circuit court.
See Fla. Stat. § 102.168 et seq. The circuit courts are authorized to provide any relief that is
appropriate. See Fla. Stat. § 102.168(8). District courts of appeal and the Florida Supreme Court
are available to review circuit court orders.

In this case, the initial phase of election verification began automatically because Florida
Statutes, §102.141(4), compels machine recount for electoral differentials of 0.5% or less. The

4



Case 6:00-cv-01510-JA Document 10  Filed 11/14/2000 Page 7 of 160

law further provides that candidates, as well as political parties, can submit written requests for
hand counts. If granted, the threshold hand count encompasses a minimum of three precincts or
1% of the count’s vote, whichever is greater. If the results of the initial manual recount indicate
a disparity with the machine count which could affect the outcome of the election, the canvassing
board “shall” undertake a manual recount of all precincts. See Fla. Stat. § 102.166(5).

In this case, the Florida Democratic Party filed requests for manual recounts in Broward,
Miami-Dade, Palm Beach, and Volusia Counties within seventy-two hours as required by Florida
Statutes, § 102.166(4)(b). As required by the statute, those requests set forth reasons, which
included the extraordinary éioseness of the statewide margin, as well as concern as to whether
the vote totals reliably reflected the true will of the Florida voters.

Broward County

On November 8, 2000, pursuant to Fla. Stat. § 102.141(4), the Broward Canvassing
Board conducted a statutorily mandated machine recount which is now complete.

As a result of that recount, ch; President Gore received an additional 43 votes and Governor
Bush received an additional 44 votes. On November 9, 2000, within 72 hours after midnight on
the date the election was held, the Broward County Democratic Party filed a request for a manual
recount pursuant to Florida Statutes, § 102.166(4). Pursuant thereto, a meeting of the Broward
Canvassing Board was scheduled for Friday, November 10, 2000, at 10:00 a.m. The Broward
County Republican Party, through its chair, Ed Pozzuoli, was notified by telephone of the date
and time of the meeting. The Broward County Republican Party appeared and participated at the
hearing.

The Broward Canvassing Board authorized a manual recount in three of Broward

5
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County’s precincts, comprising at least one percent of the total votes cast for Vice President
Gore. Pursuant to Florida Statutes, § 102.166(4)(d), the Broward County Democratic Party
chose the three precincts subject to the manual recount. The one percent recount has not been
completed and will continue Monday, November 13, 2000.

Miami-Dade

The Canvassing Board received a request from the Miami-Dade Democratic Party on
November 9, 2000 pursuant to Florida Statutes, § 102.166(4), to conduct a recount. That request
was revoked and amended later the same day. The Republican Party of Dade County submitted
a response opposing the redﬁest for a manual recount. The Canvassing Board has not yet
decided whether to grant or deny the request for a recount and has scheduled a hearing for
Tuesday, November 14, 2000, at 9:30 a.m. to consider the matter.

Palm Beach

On November 11, 2000, when the manual recount of one percent of Palm Beach voters
established a net gain of ninete;t; ;ot;s for Vice President Gore, the Palm Beach Canvassing
Board, by a 2-1 vote, directed a manual recount of all precincts in the county. That decision
adhered to Florida Statutes, § 102.166(5)(c), requiring a full recount when the one percent result
shows that the election outcome could be changed by a full manual recount.

Plaintiffs allege that the manual recount in Palm Beach County has been characterized by
ad hoc and arbitrary decisions. They claim that Leon St. John, attorney for the Palm Beach
Canvassing Board, and Bob Nichols, spokesperson for the Board, gave a confusing press briefing

on November 11, 2000 in which, at different times, they stated varying standards the Board was
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using to determine if a ballot would be tallied or not.! Plaintiffs also allege that during the first
hour of the manual recount no procedural guidance was given to recount observers or party
representatives, and that no written criteria or rules were ever promulgated by the Board.
Finally, Plaintiffs allege that because there were not enough Republican employees in the
Supervisor of Elections’ office, certain teams of reviewers did not include any Republican
members.

Yolusia

The Canvassing Board was advised during the evening of November 7, 2000 that a
malfunction of the diskette in the electronic ballot tabulating machine in precinct 216 caused an
obviously erroneous report of the results in the presidential vote from that precinct. The
supervisor supplied another diskette which was inserted in another electronic ballot tabulating
machine and all paper ballots from that precinct were tabulated.

On November 8, 2000, Deanie Lowe, Supervisor of Elections for Volusia County,
provided to the Canvassing Bc:ar;i- the- directive of the Florida Secretary of State to conduct a
mandatory recount of the presidential election pursuant to Florida Statutes, § 102.141(4). On
November 8, 2000, the Canvassing Board conducted the mandatory recount by reconciling the
printouts of all votes case from each electronic ballot tabulating machine with the compilation of
results from the host computer. The mandatory recount revealed no variance from the original

count. The ballots were not removed from their sealed containers or recounted electronically or

! Apparently, the two men referred to different standards for adjudging partially-punched
ballots ranging from a “light” test, which counts ballots as vote if light is seen to shine through a
punch hole, to a “comer” test, which determines if a comer of a punch hole has been detached.
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manually, except for ballots from precinct 216. Representatives of the Florida Republican Party
suggested and expressly agreed to a manual recount of precinct 216. The Canvassing Board
conducted a manual recount of the ballots from precinct 216 and the result was identical to the
result from the electronic tabulation received after the substitution of the diskette.

After the mandatory recount, on November 9, 2000, the Florida Democratic Party
requested a manual recount of all ballots. The Canvassing Board granted the request. On
November 12, 2000, the Canvassing Board began the manual visual recount of all ballots.
Numerous teams of two county employees, who are registered electors, are reading and counting
the ballots. Republic and Democratic parties have been afforded the opportunity to have one
observer for each counting team. Security of ballot storage and the counting room is provided
under the direction of the Canvassing Board with Florida Department of Law Enforcement and
Volusia County Sheriff's Office personnel.

The Volusia Canvassing Board has adopted a motion stating that it will comply with the
requirements of Florida StatuteZ, '§“10.2.lll, to certify the results of the election to the
Department of State no later than 5:00 p.m. on Tuesday, November 14, 2000, unless the time is
extended by lawful authority. The Canvassing Board also has authorized the County Attorney
and such other attorneys as he may appoint to seek state or federal judicial relief from the time
limit for certification provided in Florida Statutes, § 102.111.

III. Standard for Injunctive Réliel'

In reviewing Plaintiffs’ request for injunctive relief,’ we apply the traditional four-factor

fIn this case, Plaintiffs moved for both a preliminary injunction and a temporary
restraining order. Federal Rule of Civil Procedure 65(a) permits federal district courts to issue a

8
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test which requires Plaintiffs to demonstrate: “(1) substantial likelihood of success on the merits;
(2) irreparable injury will be suffered unless the injunction issues; (3) the threatened injury to the
movant outweighs whatever damage the proposed injunction may cause the opposing party; and
(4) if issued, the injunction would not be adverse to the public interest.” McDonald’s Corp. v.
Robertson, 147 F.3d 1301, 1306 (11® Cir. 1998) (citing All Care Nursing Serv., Inc. v, Bethesda
Memorial Hosp., 887 F.2d 1535, 1537 (11th Cir.1989)). Under our caselaw, “[a] preliminary
injunction is an extraordinary and drastic remedy not to be granted unless the movant clearly
establishe[s) the ‘burden of persuasion’ as to the four requisites.” Id. “The burden of persuasion
in all of the four requirements is at all times upon the plaintiff.” Snook v, Trust Co. of Georgia
Bank of Savannah, N.A., 909 F.2d 480, 483 (11 Cir. 1990) (citations omitted). With this

standard in mind, we evaluate Plaintiffs’ motion.

preliminary injunction only after proper notice has been given to the adverse party. Seeid.

Federal Rule of Civil Procedure 65(b), however, permits federal district courts to issue a
temporary restraining order (“TRO”) “without written or oral notice to the adverse party or his
attorney only if (1) it clearly appears from specific facts shown by affidavit or by the verified
complaint that immediate and irreparable injury, loss, or damage will result to the applicant
before the adverse party or his attorney can be heard in opposition, and (2) the applicant’s
attorney certifies to the court in writing the efforts, if any, which have been made to give the
notice and the reasons supporting his claim that notice should not be required.” Id. Ifa TRO is
granted without notice, “the motion for a preliminary injunction shall be set down for hearing at
the earliest possible time.” [d. Here, I have set the hearing for the preliminary injunction motion
at the earliest possible time that would permit Defendants a fair opportunity to respond to
Plaintiff’s motion. In my judgment, Plaintiffs’ motion and accompanying affidavits did not
establish that they would suffer “immediate and irreparable injury, loss, or damage” if this Court

refrained from entering injunctive relief until a hearing on the motion could be heard first-thing
Monday morning,.
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IV. Analysis

Our review of Plaintiffs’ claims necessarily begins with the United States Constitution.
The Constitution does not provide for the popular election of a President or Vice President of the
United States on either a national or a state-by-state basis. Instead, the Constitution delineates
that “[e]ach State shall appoint, in such Manner as the Legislature thereof may direct, a Number
of Electors . . . to choose a President and Vice President.” U.S. Const., Art. II, §1. This
constitutional provision grants “extensive power to the States to pass laws regulating the
selection of electors.” Williams v. Rhodes, 393 U.S,, 23, 30-31, 89 S.Ct. 5,21 L. Ed. 24 (1968);

see also McPherson v. Baker, 146 U.S. 1, 27 (1892) (noting that the Constitution “recognizes

that the people act through their representatives in the legislature, and leaves it to the legislature
exclusively to define the method of effecting the object [of selecting electors])”; Fitzgerald v.
Green, 134 U.S. 377, 389-90, 10 S.Ct. 586 (1889) (observing that rather than “interfere with the
manner of appointing electors, or, where [according to the now general usage] the mode of
appointment prescribed by the law of .the state is election by the people, to regulate the conduct

of such election . . .,” Congress “has left these matters to the control of the states™).” However,

’In addition, federal law gives states the exclusive power to resolve controversies over the
manner in which presidential electors are selected:

If any State shall have provided, by laws enacted prior to the day
fixed for the appointment of the electors, for its final determination
of any controversy or contest concerning the appointment of all or
any of the electors of such State, by judicial or other methods or
procedures, and such determination shall have been made at least
six days before the time fixed for the meeting of the electors, such
determination made pursuant to such law so existing on said day,
and made at least six days prior to said time of meeting of the
electors, shall be conclusive, and shall govern in the counting of

10
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while this power is broad, “these granted powers are always subject to the limitation that they
may not be exercised in a way that violates other specific provisions of the Constitution.” Id.

Here, Plaintiffs assert that Florida Statutes, § 102.166(4) violates the First and Fourteenth
Amendments. In adjudicating similar challenges to state electoral laws, the Supreme Court has
adopted a balancing test which weighs “the character and magnitude of the asserted injury to the
rights protected by the First and Fourteenth Amendments” versus the legitimacy, strength, and
necessity of the state interests underlying the electoral scheme. Anderson v. Celebrezze, 460
U.S. 780, 789, 103 S.Ct. 1564, 75 L. Ed. 547 (1983) (citing Williams, 393 U.S. at 30-31, 89

S.Ct. 5). More recently, the Court has observed:

Under this standard, the rigorousness of our inquiry into the
propriety of a state election law depends upon the extent to which a
challenged regulation burdens First and Fourteenth Amendment
rights. Thus, as we have recognized when those rights are
subjected to ‘severe’ restrictions, the regulation must be ‘narrowly
drawn to advance a state interest of compelling importance.’
Norman v. Reed, 502 U.S. 279, 289, 112 S.Ct. 698, 705, 116
L.Ed.2d 711 (1992). But when a state election law provision
imposes only ‘reasonable, nondiscriminatory restrictions’ upon the
First and Fourteenth Amendment rights of voters, ‘the State’s
important regulatory interests are generally sufficient to justify’ the
restrictions. Anderson, 460 U.S., at 788, 103 S.Ct., at 1569-1570;
see also id., at 788-789,n. 9, 103 S.Ct,, at 1569-1570, n. 9.

the electoral votes as provided in the Constitution, and as
hereinafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.

3 US.C. §5 (2000).

11
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Burdick v. Takushi, 504 U.S. 428, 433, 112 S.Ct. 2059, 2063-64, 119 L.Ed.2d. 245 (1992).* A
central precept of this approach is the recognition that while “[e]lection laws will invariably
impose some burden upon individual voters . . . [clommon sense, as well as constitutional law,
compels the conclusion that government must play an active role in structuring elections . . . if
they are to be fair and honest and if some sort of order, rather than chaos, is to accompany the
democratic processes.” Id. (citations omitted). It is within this framework that we address the
specifics of Plaintiffs’ claims.’

Florida law outlines a stru;:tural process by which a candidate or political party “may file
a written request with the county canvassing board for a manual recount.” Fla. Stat. §
102.166(4)(a). Such a request “must be filed with the canvassing board prior to the time the
canvassing board certifies the results for the office being protested or within 72 hours after
midnight of the date the election was held, whichever occurs later.” Fla. Stat. § 102.166(4)(b).
Once a request is made, “[t]he county canvassing board may authorize 2 manual recount. Ifa
manual recount is authorized, t;e county canvassing board shall makéa reasonable effort to

notify each candidate whose race is being recounted of the time and place of such recount.” Fia.

“The Eleventh Circuit has explained in Fulani v. Krivanek, 973 F.2d 1539, 1543 (11* Cir.
1992), that “[t]he approach used by the Anderson Court can be described as a balancing test that
ranges from strict scrutiny to a rational-basis analysis, depending on the circumstances.” Id. The
Eleventh Circuit then emphasized that the Supreme Court in Burdjck “reiterated the Anderson
test and reaffirmed that ‘to subject every voting regulation to strict scrutiny and to require that
the regulation be narrowly tailored to advance a compelling state interest . . . would tie the hands
of States seeking to assure that elections are operated equitably and efficiently.”” Id. (quoting
Burdick, 504 U.S. at 433, 112 S.Ct. 2059).

5To the extent Plaintiffs raise an independent equal protection claim in addition to their
due process and voting claims, I find for the reasons discussed herein that Plaintiff has failed to
establish likelihood of success on this constitutional claim.

12
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Stat. § 102.166(4)(c). If the board decides to conduct a manual recount, “[t]he manual recount
must include at least three precincts and at least 1 percent of the total votes cast for such
candidate or issue. In the event there are less than three precincts involved in the election, all
precincts shall be counted. The person who requested the recount shall choose three precincts to
be recounted, and, if other precincts are recounted, the county canvassing board shall select the
additional precincts.” Fla. Stat. § 102.166(4)(d). “If the manual recount indicates an error in the
vote tabulation which could affect the outcome of the election,” the statute authorizes the
canvassing board to undertake a variety of remedial measures, including the manual recount of
all ballots. Fla. Stat. § 102.166(5).% The state law also provides that “any manual recount shall be
open to the public,” and outlines the procedures by which a manual recount must take place. Fla.

Stat. § 102.166(6)-(10).”

“This provision states, the county canvassing board shall:

(a) Correct the érror and recount the remaining precincts with the
vote tabulation system; .
(b) Request the Department of State to verify the tabulation
software; or

(c) Manually recount all ballots.

"These procedures are as follows:

(a) The county canvassing board shall appoint as many counting
teams of at least two electors as is necessary to manually recount
the ballots. A counting team must have, when possible, members
of at least two political parties. A candidate involved in the race
shall not be a member of the counting team.

(b) If a counting team is unable to determine a voter’s intent in

13
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This state election scheme is reasonable and non-discriminatory on its face. Unlike a
ballot access restriction that burdens only certain candidates or parties, see Anderson, 460 U.S. at
787-89, 103 S.Ct. 1564 (invalidating an early filing deadline for independent presidential

candidates); Williams, 393 U.S. at 30-31, 89 S.Ct. 5 (striking down state election laws that

imposed substantial ballot access restrictions on minority parties), Florida’s manual recount
provision is a “generally-applicable and evenhanded” electoral scheme designed to “protect the
integrity and reliability of the electoral process itself’— the type of state electoral law often
upheld in federal legal challenges. Anderson, 460 U.S. at 788 n.9. On its face, the manual
recount provision does not limit candidates access to the ballot or interfere with voters’ right to
associate or vote. Instead, the manual recount provision is intended to safeguard the integrity
and reliability of the electoral process by providing a structural means of detecting and correcting
clerical or electronic tabulating errors in the counting of election ballots. While discretionary in

its application, the provision is not wholly standardless. Rather, the central purpose of the

-—— -

casting a ballot, the ballot shall be presented to the county
canvassing board for it to determine the voter’s intent.

(8) If the county canvassing board determines the need to verify
the tabulation software, the county canvassing board shall request
in writing that the Department of State verify the software.

(9) When the Department of State verifies such software, the
department shall:

(a) Compare the software used to tabulate the votes with the
software filed with the Department of State pursuant to s.
101.5607; and

(b) Check the election parameters.

(10) The Department of State shall respond to the county
canvassing board within 3 working days.

14
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scheme, as evidenced by its plain language, is to remedy “an error in the vote tabulation which
could affect the outcome of the election.” Fla. Stat. §102.166(5).> In this pursuit, the provision
strives to strengthen rather than dilute the right to vote by securing, as near as humanly possible,
an accurate and true reflection of the will of the electorate. Notably, the four county canvassing
boards challenged in this suit have reported various anomalies in the initial automated count and
recount.’ The state manual recount provision therefore serves important governmental interests.
In addition, the manual recount provision is the type of state electoral law that safely
resides within the broad ambit of state control over presidential election procedures. As the
Eleventh Circuit has explained, “‘[t]he functional structure embodied in the Constitution, the
nature of the federal court system and the limitations inherent in the concepts both of limited
federal jurisdiction and of the remedy afforded by § 1983’ operate to restrict federal relief in the
state election context.” Curry v, Baker, 802 F.2d 1302, 1314 (11™ Cir. 1986) (quoting Gamza v.
Asguirre, 619 F.2d 449, 452 (5th Cir. 1980)); see also Duncan v. Poythress, 657 F.2d 691 (5th

Cir. Unit B 1981). In Curry, the Eleventh Circuit rejected a substantive due process claim based

*In addition, as previously outlined, once a decision to conduct a manual recount is made
by the canvassing board, the Florida manual recount law articulates a structured process for
conducting the recount.

One of the main rationales behind a manual recount system is observe whether an
imprecise perforation, called a “hanging chad,” exists on the physical ballot. If the blunt-tipped
voting stylus strikes the ballot imperfectly, the chad, the rectangular perforation designed to be
removed from a punch card when punched, can remain appended to the ballot (although it is
pushed out), and an automated tabulation will record a blank vote. This problem is particularly
associated with counties that still rely on punch card technology. Palm Beach, Broward, and
Miami-Dade all use punch card voting systems. The final county, Volusia County, found a

series of irregularities with its automated tabulation results including reports of computer failure
and statistical aberrations.
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on an Alabama subcommittee’s use of polling data to determine the number of illegal votes cast
in a Democratic gubernatorial runoff primary. The Court noted “[a]lthough federal courts
closely scrutinize state laws whose very design infringes on the rights of voters, federal courts
will not intervene to examine the validity of individual ballots or supervise the administrative
details of a local election. Only in extraordinary circumstances will a challenge to a state election
rise to the level of a constitutional deprivation.” Id. (citation omitted).'® Moreover, the Supreme
Court, in the analogous context of a state manual recount of a Senate election, stated:

Unless Congress acts, Art. I, s 4, empowers the States to
regulate the conduct of senatorial elections. This Court has
recognized the breadth of those powers: ‘It cannot be
doubted that these comprehensive words embrace authority
to provide a complete code for congressional ‘elections, not
only as to times and places, but in relation to notices,
registration, supervision of voting, protection of voters,
prevention of fraud and corrupt practices, counting of votes,
duties of inspectors and canvassers, and making and
publication of election returns; in short, to enact the
numerous requirements as to procedure and safeguards
which experience shows are necessary in order to enforce
the fundamental right involved.” Indiana has found, along
with many other States, that one procedure necessary to
guard against irregularity and error in the tabulation of
votes is the availability of a recount. Despite the fact that a
certificate of election may be issued to the leading
candidate within 30 days after the election, the results are
not final if a candidate’s option to compel a recount is

exercised, i integra of the Indiana
electoral process and is within the ambit of the broad
Wers e States b I,s4.

Roudebush v, Hartke, 405 U.S. 15, 24, 92 S.Ct. 804, 31 L.Ed.2d. 1 (1972) (emphasis added).
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The central thrust of these decisions is that federal courts should tread cautiously in the
traditional state province of electoral procedures and tabulations. Simply put, “{flederal courts
are not the bosses in state election disputes unless extraordinary circumstances affecting the
integrity of the state’s election process are clearly present in a high degree. This well-settled
principle-that federal courts interfere in state elections as a last resort—is basic to federalism, and
we should take it to heart.” Roe v, Evans, 43 F.3d 574, 585 (11* Cir. 1995) (Edmondson, J.,
dissenting). These principles of comity and federalism equally apply to state electoral procedures
for the selection of presidential electors given the broad ambit of state authority in this area as
outlined in Article II, Section 1 of the United States Constitution. Otherwise, federal courts run
the risk of being “thrust into the details of virtually every election, tinkering with the state’s
election machinery, reviewing petitions, registration cards, vote tallies, and certificates of
election for all manner of error and insufficiency under state and federal law.” Duncan v.
Poythress, 657 F.2d 691, 701 (5™ Cir. 1981).

The thrust of Plaintiﬁ's:’ pt;siti-on is that Florida’s decentralized county-by-county
electoral system can yield disparate tabulating results from county to county. For instance,
similarly-punched ballots in different counties may be tabulated differently in a manual recount
due to the introduction of human subjectivity and error. Further, if manual recounts are held in
certain counties but not others, ballots previously discarded by electronic tabulation in manual
recount counties would be counted, while similarly-situated ballots in non-manual recount

counties would not- thereby diluting the vote in non-manual recount counties." These concems

"1t should be noted that any presidential candidate was afforded an equal opportunity
under the statute to ask for a manual recount in each Florida county. No evidence has been
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are real, and, in our view, unavoidable given the inherent decentralization involved in state
electoral and state recount procedures. For instance, at least 48 states employ recount
procedures— many of which differ in their methods of tabulation.”? In Florida, 65 of 67 countics
use one of many different electronic voting systems certified by the Division of Elections.”” One
county uses a mechanical lever machine and another county uses manually-tabulated paper
ballots. Undoubtably, the use of these disparate tabulating systems will generate tabulation
differences from county to county. Unless and until each electoral county in the United States
uses the exact same automatic tabulation (and even then there may be system malfunctions and
alike), there will be tabulating discrepancies depending on the method of tabulation. Rather than
a sign of weakness or constitutional injury, some solace can be taken in the fact that no one
centralized body or person can control the tabulation of an entire statewide or national election.
For the more county boards and individuals involved in the electoral regulation process, the less

likely it becomes that corruption, bias, or error can influence the ultimate result of an election.

. — =

presented to suggest any discriminatory practice or policy in the county-by-county
determinations to grant such recount requests. Whatever disparities may result from a county-
by-county election count or recount do not constitute a constitutional injury. As the former Fifth
Circuit has recognized, in the context of a Fourteenth Amendment challenge to the tabulation of
election vote results in a school district election, there is a fundamental “‘distinction between
state laws and patterns of state action that systematically deny equality in voting, and episodic
events that, despite non-discriminatory laws, may result in the dilution of an individual's vote.
Unlike systematically discriminatory laws, isolated events that adversely affect individuals are

not presumed to be a {constitutional violation].”” Curry, 802 F.2d at 814 (quoting Gamza, 619
F.2d at 453).

It has been represented to this Court by Plaintiffs that at least fifteen states employ some
type of statutory manual recount scheme in presidential elections.

BOf these, 26 use punch-card and 39 use optical-scanning systems.
18
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Moreover, Plaintiffs have failed to demonstrate that manual recounts are so unreliable
that their use rises to the level of a constitutional injury. The burden of proof rests squarely with
Plaintiffs on this point. Manual recounts are available in numerous states, and have been used
since the time of the Founding. While some level of error is inherent to manual tabulation, no
method of tabulation is free from error. It has been submitted to this Court that electronic
tabulation runs a five per cent error rate. In fact, the very premise of a manual recount after an
electronic tabulation, as is the case here, is to provide an additional check on the accuracy of the
ballot count. While manual recounts may produce verifiable errors in certain cases, we do not
find sufficient evidence to declare a law authorizing the use of a manual recount to be
unconstitutional on its face. As the Supreme Court has elucidated, “[f]acial invalidation is,
manifestly, strong medicine’ that “has been employed by the Court sparingly and only as a last
resort.””” National Endowment for the Arts v. Finley, 524 U.S. 569, 580, 118 S.Ct. 2168, 141

L.Ed.2d 500 (1998); se¢ also Eﬂ ngk State Club Ass'n, Inc. v, City of New York, 487 U.S. 1,
11, 108 S.Ct. 2225, 101 L Ed. 2d l (1988) (stating that “to prevail on a facial attack the plaintiff

must demonstrate that the challenged law either ‘could never be applied in a valid manner’”)
(citations omitted). Clearly, the manual recount process, unless rife with error (which has not
been proven by Plaintiffs), has many conceivable constitutional applications that would help
ensure an accurate vote tally. It is unconvincing to argue that a process structured to render a
vote tally more accurate somehow structurally dilutes the voting rights of the electorate. Simply
because the recount tally postdates the initial vote or, as in this case, prolongs the certification of
an election result does not result in a dilution of voting rights— anymore than the tallying of
lawfully-cast absentee ballots dilutes the value of votes cast at polling precincts on election day.
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In addition, we find Plaintiffs’ alleged injuries on an as-applied basis to be speculative,
and far from irreparable, at this stage in the electoral recount process. The four Florida
canvassing boards challenged in this case still are in the process of conducting a manual recount,
and the record in this case is undeveloped and changing by the hour. Thus far, no manual
recount results have been announced, and no evidence has been demonstrated that these recounts
have generated erroneous tabulations. While some charges of subjective tabulations and
potential irregularities have been leveled in vague form, the evidence on these tabulation details
generally has been in the form of media broadcasts and other unsubstantiated forms. Further,
each county canvassing board is at a different stage in the manual recount process, and there are
different pertinent factual circumstances in each county. The inconclusive state of these recount
processes coupled with their different factual postures counsels against preliminary uniform
injunctive relief at this time.

Further, there also has been no evidence presented by Plaintiffs that they lack an
adequate remedy in state court ;o ;:haﬂenge either the manual recounf results or the canvassing
board decisions regarding the commencement and administration of recount procedures. See
Curry, 802 F.2d at 1316-17. In fact, Florida Statutes, § 102.168 outlines an entire process by
which “the certification of election or nomination of any person to office, or of the resuit on any
question submitted by referendum, may be contested in the circuit court by any unsuccessful

candidate for such office or nomination thereto or by any elector qualified to vote in the election

related to such candidacy.”™ Fla. Stat. §102.168(1). In applying this provision, the Supreme

"Specifically, Fla. Stat. §102.168(3) allows a candidate to challenge an election on the
following grounds:
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Court of Florida has held that “if a court finds substantial noncompliance with statutory election
procedures and also makes a factual determination that reasonable doubt exists as to whether a
certified election expressed the will of the voters, then the court in an election contest brought
pursuant to section 102.168, Florida Statutes (1997), is to void the contested election even in the
absence of fraud or intentional wrongdoing.” Beckstrom v. Volusia Cty. Canvassing Bd., 707
So.2d 720, 725 (Fla. 1998). It therefore appears that if Plaintiffs could prove that the manual

recounts in the four challenged counties leads to the state certification of an election result

(a) Misconduct, fraud, or corruption on the part of any election
official or any member of the canvassing board sufficient to change
or place in doubt the result of the election.

(b) Ineligibility of the successful candidate for the nomination or
office in dispute.

(c) Receipt of a number of illegal votes or rejection of a number of
legal votes sufficient to change or place in doubt the result of the
election.

(d) Proof that any elector, election official, or canvassing board
member was given or offered a bribe or reward in money, property,
or any other thirig of value for the purpose of procuring the
successful candidate's nomination or election or determining the
result on any question submitted by referendum.

() Any other cause or allegation which, if sustained, would show
that a person other than the successful candidate was the person
duly nominated or elected to the office in question or that the
outcome of the election on a question submitted by referendum
was contrary to the result declared by the canvassing board or
election board.

Id. In addition, “[a]ny candidate, qualified elector, or taxpayer presenting such a contest to a
circuit judge is entitled to an immediate hearing. Fla. Stat. §102.168(7). “The circuit judge to
whom the contest is presented may fashion such orders as he or she deems necessary to ensure
that each allegation in the complaint is investigated, examined, or checked, to prevent or correct

any alleged wrong, and to provide any relief appropriate under such circumstances.” Fla. Stat.
§102.168(8).
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contrary to the “will of the voters,” it would have a colorable claim in state court.

In short, I simply do not find Plaintiffs’ claims to have demonstrated a clear deprivation
of a constitutional injury or a fundamental unfaimess in Florida’s manual recount provision.
While this dispute has assumed clear national prominence and importance due to the close and
undecided outcome of the presidential election, the types of specific issues raised by Plaintiffs’
motion—for example, that manual ballot recounts are unreliable—are similar to the “‘garden-
variety’ election dispute[s]” over counting ballots which have not been found to “rise to the level
of a constitutional deprivation” under our caselaw. Curry, 802 F.2d at 1315; see also Welch v.
McKenzie, 765 F.2d 1311, 1317, vacated on other grounds and remanded, 777 F. 2d 191 (5® Cir.
1985) (stating that “even though votes inadvertently counted incorrectly threw an election to the
wrong candidate, this court refused to intervene” because our Constitution envisions such
disputes to be regulated by state and not federal law); Pettengill v. Putn . Sch. Dist.
Unionsville, Missouri, 472 F.2d 121 (8th Cir.1973) (refusing to intervene in election controversy
where plaintiffs claimed that th; right‘ to vote had been diluted by defendant’s improper counting
of ballots). I agree with the Curry Court that “a federal court should not be ‘the arbiter of
disputes’ which arise in elections” because it is not “the federal court’s role to ‘oversee the
administrative details of a local election.”” Curry, 802 F.2d at 1315. 1 also stress that this not a
case alleging clear and direct infringements of the right of citizens to vote through either racial
intimidation or fraudulent interference with a free election such as stuffing the ballot box or
deliberately undercounting votes.

Finally, I conclude that the public interest is best served by denying preliminary
injunctive relief in this instance. The mere possibility that the eventual result of the challenged
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manual recounts will be to envelop the president-elect in a cloud of illegitimacy does not justify
enjoining the current manual recount processes underway. Central to our democratic process as
well as our Constitution is the belief that open and transparent government, whenever possible,

best serves the public interest. Nowhere can the public dissemination of truth be more vital than

in the election procedures for determining the next presidency.

V. Conclusion

‘While I share a desire for finality, I do not believe it can be accomplished through this
request for an injunction. One of the strengths of our Constitution’s method for selection of the
President is its decentralization. Florida, one of the 50 states, has 67 counties, each with a
supervisor of election, a canvassing board, and different voting and tabulation equipment. Ina
close statewide election, it is difficult to come to a final determination.**

A federal court has a very limited role and should not interfere except where there is an
immediate need to correct a co;stitutional violation. At this stage, there is no likelihood that

such a showing can be made. The request for preliminary injunction is DENIED.

I have sympathy with the election officials throughout the state who are struggling to
come to a conclusion. In his dissent in Williams v. Rhodes, 393 U.S. 23, 64, 89 S. Ct. 5, 27, 21
L.Ed.2d 24, 60 (1968), Chief Justice Warren pointed out that the Supreme Court had but seven
days to consider the important constitutional questions presented in that case and had been
compelled to decide the case “without the unhurried deliberation which is essential to the
formulation of sound constitutional principles.” I have tried to be mindful of the pressures on the
parties in this case, allowing at least a day for the Defendants to respond, and I am attempting to
rule promptly so that an appellate court will have an opportunity for meaningful review.
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£
DONE AND ORDERED in Chambers, at Miami, Florida, this/ Z day of November
2000.
ALD M. MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE
copies to counsel of record

—— ~
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as

Flonda registered voters,
and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,
VS.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, JR.,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defeadants. )
/

OMPL F C TORY AND INJUNCTIVE RELIEF

Plaintiffs, by their counsel, seeking declaratory and injunctive relief against Defendants,

state the following:
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INTRODUCTION

1. This lawsuit is brought to preserve the integrity, consistency, equality, and finality
of the most important civic action that Americans take: their votes in an election for the
President of the United States. It is brought reluctantly, because the election of the President is
properly left to the people, not the courts. But it is necessary because the current course of
events threatens to undermine that democratic process.

2. The Constitution and laws of the United States and the laws of Florida prescribe a
process for selecting electors of the President and Vice President of the United States. Pursuant
to those requirements, the people cast their votes on November 7, 2000. The votes (other than
the overseas absentee ballots) were counted in Florida and Governor George W. Bush and Dick
Chency received the most votes.

3. Because the margin was less than one-half of one percent, Florida law required an
automatic recount. Afier completion of this automatic recount, Governor George W. Bush and
Dick Cheney again received the most votes.

4. There is no allegation or evidence of voter fraud, or of coercion or corruption.
There is thus no basis for further recounts.

5. Not content, however, with the results of the first and second counts, certain
individuals and groups have now launched a series of Jegal and administrative actions to delay
and ultimately attempt to change the clectoral result. This act-ion could nullify the first and
second ballot counts and alter the results of those counts by means of a third round of manual

counts. Those manual counts would not be universal, rather they would be limited to selected

ballots in selected counties.
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6. Though perhaps carried out with the best intentions, the manual counts would not
be more accurate than the automated counts ~ indeed, they are less fair and accurate. Human
error and individual subjectivity would replace precision machinery in tabulating mllions of
small marks and fragile hole punches. If this recount does not yield the desired result, perhaps
another, in yet another county, might. Indeed, the process appears to permit repeated counts.
And no uniform procedures or standards govern when or how it might happen.

7. The problems of inherent unreliability and subjectivity of manual counts are
magnified in this case where the shifting of a few votes could determine the outcome of this
Presidential election.

8. At some point, Florida voters — indeed all Americans — are entitled to certainty
and finality. If cnough human hand counts are conducted, with enough potential human error,
the result could presumably change — and perhaps even change back. But the changed result
would not be the most accurate result, simply the most recent one. The official count, on
Election Day, yielded a final answer through a counting process that was untainted by fraud or
misconduct. The official recount, two days later, confirmed that result.

9. Both counts have been by the most accurate means available. Further recounts,
by human hand until the results are different, will not further the interests of the voters or of the
nation. They will not further, but rather will undermine, the integrity of the election. This
court’s intervention is necessary to protect the integrity of the constitutional process for selecting
the President of the United States.

| ARY ST
10.  This s a civil action for declaratory and injunctive relief under the First and

Fourteenth Amendments to the United States Constitution, and 42 U.S.C. § 1983. This action
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seeks to prevent further and neediess rccounts of the ballots in the statewide election of
November 7, 2000 and to require the certification and release of the twice-counted vote tallies.
Absent a showing of fraud, corruption, or coercion in the voting process by Defendants, such
remedies should be ordered to avoid the debasement of Plaintiffs’ votes and the voting process in
the State of Florida.
JURISDICTION AND YENUE

11.  Thisis a civil action for declaratory and injunctive relief under Section 1 of the
Civil Rights Act of 1871, 17 Stat. 13, 42 U.S.C. § 1983, and the First and Fourteenth
Amendments to the United States Constitution.

12.  The junsdiction of this Court is based on 28 U.S.C. §§ 1331 and 1343.

13.  Venue is proper in this Court because at least one of the Defendants resides within
the Southemn District of Florida and all of the Defendants reside within the State of Flonda. 28
U.S.C. § 1391(b).

PARTIES

14.  Plaintiffs Governor George W. Bush and Dick Cheney are the Republican
candidates for President and Vice President of the United States. Plaintiffs Bush and Cheney
have a substantial constitutional interest in having the votes certified and released without further
delay, as Defendants’ decision to permit further recounts violate the due process nights of
Governor George W. Bush and Dick Chency. |

15.  Plaintiff Ned L. Siegel is a resident of Palm Beach County, Florida, and is a

registered voter in Florida. In the general election on Tuesday, November 7, 2000, Plaintiff

Siegel sought to cast his ballot for Governor George W. Bush for President of the United States

and Dick Cheney as Vice President of the United States.
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16. Plaintiff Georgette Sosa Douglas is a resident of Broward County, Flonda, and is
a registered voter in Florida. In the general election held on Tuesday, November 7, 2000,
Plaintiff Sosa Douglas sought to cast her ballot for Governor George W. Bush and Dick Cheney
as President and Vice President of the United States.

17.  Plaintiff Gonzalo Dorta is a resident of Miami-Dade County, Florida, and is a
registered voter in Florida. In the general election held on Tuesday, November 7, 2000, Plaintiff
Dorta sought to cast his ballot for Governor George W. Bush and Dick Cheney as President and
Vice President of the United States.

18.  Plaintiff Carretta King Butler is a resident of Volusia County, Florida, and i1s a
registered voter in Florida. In the general election beld on Tuesday, November 7, 2000, Plaintiff
King Butler sought to cast her ballot for Governor George W. Bush and Dick Cheney as
President and Vice President of the United States. »

19.  Plaintiff Dalton Bray is a resident of Clay County, Florida, and is a registered
voter in Florida. In the general election held on Tuesday, November 7, 2000, Plaintiff Bray
sought to cast his ballot for Governor George W. Bush and Dick Cheney as President and Vice
President of the United States.

20. Plaintiff James S. Higgins is a resident of Martin County, Florida, and is a
registered voter in Florida. In the general election held on Tuesday, November 7, 2000, Plaintiff
Higgins sought to cast his ballot for Governor George W. Bush and Dick Cheney as President
and Vice President of the United States.

21.  Plaintiff Roger D. Coverly is a resident of Seminole County, Florida, and is a

registered voter in Florida. In the general election held on Tuesday, November 7, 2000, Plaintiff
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Coverly sought to cast his ballot for Governor George W. Bush and Dick Cheney as President
and Vice President of the United States.

22.  The above-named Plaintiffs, Siegel, Douglas, Dorta, Butler, Bray, Higgins and
Coverly (the “Voter Plaintiffs”), are typical of Florida voters who were registered and eligible to
vote in the November 7 statewide election. Their validly cast ballots have now been counted
twice. The Voter Plaintiffs have a substantial constitutional interest in having those votes
certified and released without further delay. The Voter Plaintiffs also have a substantial
constitutional interest in not having these votes debased by further recounts that are in no way
linked to any showing of fraud or material irregularities in the voting process. The Voter
Plaintiffs’ claims are typical of those of all voters.

23. Defendants Barton, LePore, and Roberts are the members of the Palm Beach
County canvassing board. Defendants Leahy, King, and Lehr are the members of the Miami-
Dade County canvassing board. Defendants Carroll, Gunzburger, and Lee are the members of
the Broward County canvassing board. Defendants McDermott, McFall, and Northy arc the
members of the Volusia County canvassing board. Defendants are all residents of the State of
Florida and are sued in their official capacities only.

FACTUAL BACKGROUND

24. On November 7, 2000, the State of Florida held a general election wherein Florida
volers cast ballots for several offices, including to choose electors of the President and Vice
President of the United States.

25.  On November 8, 2000, the Division of Elections for the State of Flonda reported

that the Republican Party presidential ticket received 2,909,135 (48.8%) votes and the
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Democratic Party presidential ticket received 2,907,351 (48.8%) votes (the “initial count™).
Other candidates on the presidential ballot received a total of 139,616 votes.

26.  Under Florida law, at the close of a general election the election boards for each
precinct are to open the ballot boxes in the presence of the public and count the ballots. Florida
Statute 102.061. The election boards for each precinct must then deliver to the supervisor of
clections for cach county the ballots and ballot boxes, as well as a certificate of the results of the
election. Flonda Statute 102.061.

27.  Pursuant to Florida Statute 102.112, after each county’s canvassing board has
certified the returns, the returns \for the election of federal or state officers must be forwarded to
the Florida Department of State no later than 5 p.m. on the seventh day following the election.
Otherwise, the returns may be ignored.

28.  Florida Statutes 102.111 and 102.121 provide that the Elections Canvassing
Commission of the State of Florida must then certify the results of the election and issue .
certificates of the results of the election.

29.  Florida Statute 102.141(4) provides that if a candidate is defeated or eliminated by
one-half percent or less of the votes cast for an office, then the Elections Canvassing
Commission shall order a recount of the votes cast with respect to that office.

30.  On November 8, pursuant to Florida Statute 102.141(4), each of the canvassing
commissions of Florida's sixty-scven counties began a recount of the returns. Media reports
indicate that the recount has confirmed the outcome of the election.

31.  The multiple counting of the returns has raised several issues. For example, in at

least one county (Gadsden County), the ballots were not merely recounted but rather
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“interpreted” - or reinterpreted — by the county’s canvassing board. This resulted in additional
ballots being counted. This recount calculated a result different from that of the onginal count,
resulting in a net gain of 153 votes in favor of the Democratic presidential ticket. See Exhibit A
(Statements of John M. Leace and Edgar E. Stanton).

32.  Itis also clear that the repetitive counting of ballots — especially manual counting
— diminishes the accuracy of the counts.

33.  On November 8, 2000, while the automatic statewide recount was continuing,
three local Democratic Party operatives filed an action styled as Fladell v. Palm Beach County
Commission in the Circuit Court for the Fifteenth Judicial Circuit of the State of Florida,
contesting the presidential election returns in Palm Beach County. This action sought to void the
presidential election results in Palm Beach County and requested that a new election be
conducted in that jurisdiction for that race. See Exhibit B.

34.  In addition to Defendants’ conduct, upon information and belief, numerous
lawsuits and other litigation have been commenced across Florida purporting to challenge the
result of the election in Florida or otherwise delay the certification and release of those results.

a. On November 9, 2000, while the automatic statewide recount was still
continuing, an action, styled as Rogers v. Elections Canvassing
Commission of the State of Florida was also filed in the Circuit Court for
the Fifteenth Judicial Circuit of the State of Florida, also contesting the
presidential election retumns in Palm Beach County, and seeking the same

relief as that of Fladell. (Exhibit C).
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b. On November 9, 2000, while the automatic statewide recount was still
continuing, a complaint styled as Miller v. Harris was filed in the United
States District Court for the Southern District of Flonda, West Palm Beach
Division. This action also contested the presidential election results in
Palm Beach County and sought a new election in that jurisdiction. (Exhibit
D).

c. Media reports have indicated that as many as five (5) additional lawsuits
relating to the results of the election have been filed. Plaintiffs have not
been able to obtain copies of these suits.

35.  The gravamen of Fladell, Rogers, and Miller is that the presidential election ballot
used in Palm Beach County was “deceptive, misleading and/or confusing,” and that the results of
the election were therefore invalid.

36. On November 9, 2000, again while the automatic statewide recount was still
continuing, media reports indicated that either the Gore campaign, the Democratic party and/or
some other entity or individual had filed requests for manual recounts of ballots in Palm Beach,
Miami-Dade, Broward, and Volusia counties.

37.  Florida Statute 102.166 provides that any candidate or his party may file a written
request with a county canvassing board for a manual recount within 72 hours after midnight of
the date of the election or prior to the time the canvassing board adjourns, whichcver occurs later.

Florida Statute 102.166 further provides that a county canvassing board need only make a

“reasonable effort” to notify each candidate whose race is being manually recounted of the ime

and date of the recount. The statute does not require that an opposing candidate or party be
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notified of the request for the manual rccount or the canvassing board’s ruling as to the request,
and/or the time and date upon which any manual recount will take place.

38.  Flonda Statute 102.166 requires that the request for a manual recount *‘contain a
statement of the reason the manual recount is being requested.” Florida Statute 102.]166(4)(a).

39.  Flonda Statute 102.166 neither requires nor suggests that an opposing candidate
or party be given the opportunity to be heard as to whether a manual recount should occur. The
statute apparently gives the county canvassing board complete discretion in making that decision,
and it sets forth no standards for the determination of whether a manual recount should take
place.

40.  The canvassing boards of Palm Beach and Volusia counties have consented to the
request for a manual recount. Both Volusia and Palm Beach Counties will begin manual
recounts by Saturday, November 11, 2000.

41.  The canvassing boards of Miami-Dade and Broward counties have received
requests from the Gore campaign and/or others to conduct a manual recount of the election
results. Upon information and belief, those canvassing boards have not yet determined whether
they will consent to a manual recount.

IRREPARABLE INJURY

42.  If Defendants’ threatened manual recounts are allowed to proceed, Plaintiffs will
suffer irreparable injury. If an unlawful recount occurs, in violation of the First and Fourtcenth
Amendments, and a changed result happens to occur (however unlikely), that tainted result will

be broadcast to the nation. Any subsequent invalidation by this Court will not be able to cure the

serious damage to the legitimacy of the presidential election. Any such taint, and the perception

10
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of multiple reversals in outcome, will interfere with the orderly transition of constitutiona}

govemment.

FIRST CLAIM FOR RELIEF
(Violation of 42 U.S.C. § 1983 and the Fourteenth Amendment)

43.  Plaintiffs repeat and reallege paragraphs 1-42.

44.  Defendants’ actions have violated the Voter Plaintiffs’ rights under the Fourteenth
Amendment by arbitrarily denying them the effective exercise of their right to vote and to have
that vote counted in an equal and consistent fashion with all other voters in this election. The
citizens of Florida cast their votes on November 7, 2000. These votes were counted according to
the processes prescribed by law, with no allegation of fraud, error, or other misconduct in the
conduct of the counting. In accordance with a vote count conducted pursuant to the laws of
Florida, Governor George W. Bush and Dick Cheney were determined to have received the most
votes. Pursuant to Fla. Statute 102.141(4), an automatic recount was conducted with the
participation of local officials of both political parties. Again, there was no allegation that the
counting was infected by fraud, error, or other misconduct, and Governor George W. Bush and
Dick Cheney once again received the most votes. Pursuant to requests by certain individuals and
voters, county officials in Palm Beach, Miami-Dade, Broward, and Volusia counties have begun
or will shortly begin yet a third count of the ballots cast, this time manually.

45.  Florida law, as applied to these circumstances, threatens to inflict irreparable
injury on the Voter Plaintiffs and on all similarly situated voters by arbitrarily denying full effect
to the votes that they cast on November 7, 2000. It does so in the following ways. First, the
provisions of Florida Statute 102.166 provide no standards to guide the discretion of the

canvassing board in determining whether a manual recount is warranted in the first place or, if

11
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so, what the scope, nature, manner, and method of such recount should be. For example, one
county canvassing board has been asked to and has apparent discretion to grant a recount for
three precincts only; three others have been asked and has discretion to grant a recount for the
entire county. There is nothing in the statute to constrain the county canvassing boards’
discretion as to how many precincts (beyond 2 minimum of three precincts) to recount. There is
no rational basis for distinguishing which counties or precincts to recount, other than the
unconstrained determination of the applicant that he may get more votes from those precincts
selected.

46, Second, Flonda Statute 102.166 establishes no criteria to limit the discretion of
the canvassing boards in determining how to conduct the tally of votes. One canvassing board
may decide to count votes that are not fully punched; another may not. One canvassing board
may decide that a stray mark indicates an intent to vote for a particular candidate; another board
may not. One board may try to determine the intent of voters who marked multiple candidates
on a ballot; another may not. Florida Statute 102.166 authorizes the county canvassing board to
determine the subjective “intent™ of a voter, without setting forth any standards for determining
how to discern that intent. This creates arbitrariness in the implementation of a process that
concems the fundamental right to vote.

47.  Third, if a manual recount gives effect to partially punched ballots, or counts
ambiguous ballots based on the canvassing boards’ subjective interpretation of voters’ intent, it
has the effect of unconstitutionally diluting the votes of the other voters both in the affected

county and in the counties not subject to recount.

12
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48.  Because of this arbitrary and unconstrained decision-making authority conferred
upon the county canvassing boards, a disappointed candidate in a close election can seek
recounts in successive favorable jurisdictions until he is satisfied with the results, and thereby
arbitrarily deny the force and effect of the votes cast and validly counted (and verified on
recount) for the winning candidate.

49. There is no reason to believe that a recount is more accurate than the initial count,
or that subsequent recounts add any further accuracy. In fact, empirical evidence indicates
otherwise: that recounts diminish accuracy with each recount. Ballots are degraded, and human
error is common. Thus, without any guarantee of increased accuracy, and at the virtually certain
risk of increased inaccuracy, canvassing boards are given unbridied discretion to affect the
results of an election through individual subjective decisions.

50. And natural human error and subjectivity are not the only risks. In an ordinary
presidential election, where all votes occur on the same day and are tallied simultaneously, no -
one election official perceives his or her actions could materially affect the outcome of the
election. In these unique circumstances, however, the incentives for favoritism or worse — in the
hopes that a small swing of votes could determine the President - are grossly magnified in a
manual recount where individual counters have direct and subjective contact with the ballots.

51.  This potential for delay and uncertainty inhergnt in the above-described scheme is
compounded by its interaction with Florida Statute 102.168. That statute creates a means to
carry on contests of election in the relevant circuit courts. Such contests may be filed by any

candidate, any voter, or even any taxpayer. Such contests threaten to further delay the effective

implementation of the ballots cast by Florida voters and increase the uncertainty that now exists

13
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with respect to the result of the election. Different challenges may be filed in different counts.
There is a virtual certainty that different courts will react differently to similar claims.

52.  As aresult, the process of selecting and certifying the decisive electors of the
President and Vice President of the United States may be ticd up in trial litigation and appellate
litigation indefinitely, casting doubt on the integrity and legitimacy of the process for selecting
the holder of the highest office in the land. This circumstance, when combined with the arbitrary
discretion vested in the canvas boards - if allowed to proceed unchecked — threatens to prevent
the smooth and clear transition of Presidential power, a matter of paramount national interest.

$3.  This unbridled discretion, as applied in the circumstances of this case, resuits in
the arbitrary deprivation of the Voter Plaintiffs’ right to vote under the Fourteenth Amendment.

SECOND CLAIM FOR RELIEF
(Violation of 42 U.S.C. § 1983: Equal Protection)

54.  Plaintiffs repeat and reallege paragraphs 1-42 and 44-47.

55.  Because, for the reasons discussed, the statutory scheme produces arbitrary and
capricious decision-making by state and county officials as to whose votes will count, and whose
will not, in different precincts and counties, the scheme also violates the Equal Protection Clause
of the Fourteenth Amendment. I a manual recount gives effect to partially punched ballots, or
counts ambiguous ballots based on the canvassing boards’ subjective interpretation of voters’
intent, it arbitrarily subjects voters in other counties to unequal treatment in violation of the
Fourteenth Amendment. Because a fundamental right is at issue here - the right to vote - the

state’s action is subject to strict scrutiny.

14
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THIRD CLAIM FOR RELIEF
(Violation of 42 U.S.C. § 1983 and the Fourteenth Amendment)

56.  Plaintiffs repeat and reallege paragraphs 1-42.

57. Because the recount begun or about to begin by Defendants is limited 1o portions
of only four counties, the Voter Plaintiffs who are not residents or voters in those four counties
are being deprived of rights accorded to voters of those counties and/or will have their votes
diluted in violation of the Fourteenth Amendment.

FOURTH CLAIM FOR RELIEF
(Violation of 42 U.S.C. § 1983 and the First Amendment)

58.  Plaintiffs repeat and reallege paragraphs 1-42.

59.  Theright to vote in a democracy is among the most precious of all individual
rights, and is the crux of the democratic system. The right to vote 1s clearly established under the
First Amendment of the Constitution of the United States.

60. By their votes, the Voter Plaintiffs and all the other voters expressed a political
message regarding their choice of candidates for the Presidential election. That message will be
delivered only when their votes are counted and certified for release by Defendants, such that
government can act on the Voter Plaintiffs’ votes. In this particular casc, that message includes
selection and direction of electors to the Electoral College under the United States Constitution.
Voter Plaintiffs’ votes are a means for orderly change of government under the United States
Constitution. The message of the Voter Plaintiffs’ votes, the.refore, is at the core of political
speech and is entitled to the highest protection under the First Amendment to the United States
Constitution.

61.  The state’s action in this case arbitrarily denies and burdens the Voter Plaintiffs’

votes and political speech. Due to the standardless nature of the recount and contest scheme,

15
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government officials are vested with arbitrary power and authority to deny the vote and thus
thwart political speech. Such schemes are presumptively violative of the First Amendment.

62.  Defendants’ actions and conduct are in willful disregard of the Voter Plaintiffs’
constitutionally protected rights, and were committed with the intent of depriving the Voter
Plaintiffs of their constitutional rights.

FIFTH CLAIM FOR RELIEF
(Section 1983; Violation of the Fourteenth Amendment)

63.  Plaintiffs Governor George W. Bush and Dick Cheney repeat and reallege

paragraphs 1-42.

64. Under the Due Process clause of the Fourteenth Amendment, candidates for
public office are entitled to due process in election procedures, including with regard to the fair
and timely counting and reporting of the votes cast for that candidate.

65.  This Court should declare that Defendants’ refusal to certify and release those
votes that they have now counted twice since November 7 and their performance of any
additional recounts violate the rights of Plaintiffs Governor George W. Bush and Dick Cheney
under the Fourteenth Amendment.

WHEREFORE, Plaintiffs pray for a judgment and order:

(a) Declaring that Defendants may not subject any vote totals to manual recounts;

(b) In the altemnative, declaring that Florida Statute § 102.166(4) is unconstitutional to
the extent it does not limit the discretion of Defendants to conduct manual recounts in this case;

(¢)  Declaning that Defendants should certify and release forthwith all vote totals that
have been the subject of two vote counts since November 7, 2000;

(d) Declaring that the form of ballot used in Palm Beach County was valid;

16
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(e) Dcclaring that any ballot punched or marked for two Presidential candidates not
previously counted cannot now be counted;

H Consolidating or removing to this Court any and all actions filed across the State
of Florida purporting to challenge the results of the November 7 statewide election or otherwise
delay the certification and release of those results; and

(g)  Granting such other and further relief as this Court shall deem just and proper.

Respectfully submitted,

Barry Richard, Esq.
GREENBERG TRAURIG, P.A
Tallahassee, Flonda

Theodore B. Olson, Esq.
GIBSON DUNN & CRUTCHER LLP
Washington, D.C.

Benjamin L. Ginsburg, Esq.
PATTON BOGGS LLP
Washington, D.C.

-and -

WHITE & CASELLP
Attorneys for Plaintitfs

Suite 4900

200 South Biscayne Boulevard
Miami, Florida 33131-2352
Telephone: (305) 371-2700
Facsimile: (305) 358—5744

Y —

Marcos D. Jiménez
Florida Bar No. 441503

Of Counsel:

George J. Terwilliger ITl
Timothy E. Flanigan
WHITE & CASELLP
Washington, D.C.
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VERIFICATION OF NED L _SIEGEL

1. My name is Ned L. Siegel and I am over the age of twenty-one (21).

2. I am a resident of Palm Beach County, Florida and the lead plaintiff in this
action.

3. I have read the allegations of the verified complaint, and the facts stated
therein are true and correct.

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing

9%1. i

NedL. Sicgel | U

is true and correct.

Executed this _'_Q_ﬁay of November, 2000.
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N THE COUNTY OF GADSDEN
STATE OF FLORIDA
STAYEMENT

Cathes now your afiant, John M. Leace, snd gives tie following swomn satement:

On Navember 9, 2000 st approximately §:45 A M., | was in the chambers of the
Honorable Richard L. Hood. County Judge of Gadsden County, Florida. Also present was Hal
Rishmond (e cownty stomney of Gadeden County), Deanis Crowiey, and Edgay Santon. The
Presidential Blection ballot recount was discussed. Judge Hood informed me diak Al Gore had »
net guin of over 150 votes after the recaunt. This was confirmed by Mr. Rickmand. The two
went on to explain how this occurred. They explained hat a3 pant of the Canvassing Board, ey
had beeo invelved in the secounr. Fusther, they explained Bt the ballors had mot becy simply
recounted. A number of the ballots were not propatly complend, mnd thess ballots were
exapined by board members and “interprered”™ by the bosrd mensbers. The impropesty
completed ballots, after examination were tallied for the respactive candidaes: this resulted in
the pac gais of 153 votes tor Gore.

The hallots that were “interpreted™ included ballots wath abnoymalities such as:

1) Ballots that had more thag | candidale's bubble selecred. Thr Board interpreted which
candidate the vorer intended based on some choices “gat being fully crused™ or where “one
Mbk w33 darket or mars completely flled in™ '

2) Mm%mm&dmwopcb:lﬂthﬂm%msﬁ’wmo{um

3) Ballots that £id nov seiect » candidatt bt “had merkings than indicated the voter's intent ™
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IN THE COUNTY OF GADSDEN
STATE OF FLORIDA

STATEMENY
Cemes paw your affiant, E4gar £ Swanton, IV, and gives the following sworn stsseient: -
On Novergbst 9, 2000 a2 appvoximately 8:45 A M., § was in the chambert of the

Honarable Richard L. Hood, Coutty Judge of Gedsden County, Florida. Also prescut was Hal

Richmond (the county stomey of Gadsden County). Demais Crowiley, and Joha M. Leace. The

Presidsntinl Election bajlot recount was discussed. Judge Hood informed e that Al Gore had a

get gain of over 150 vores aftex the recount. This wes confirmed by Mr. Richsuond.  The two

wrer on to explain how Ufs occutred. They explained that as part of the Canvassing Board, they
had been involved in the recount. Furdier, they explained that the ballots had not been sunply
recounted. A number of the ballots were ot properly completed, and tese ballots wero
sxamined by board members snd “Saterpreted” by the board members. The improperly
compitted ballets, sfict examination were tallisd for the respective candidates; this resulted in
the aet gain of 153 votes for Gore.

Thee ballots that were “interpreted™ iscluded balloes with abmormalities such as:

1) Ballots that bad mare thas | candidate’s bubble selectad The Board interpeetod whioh
candidate the voter intended based on sowre choices “Dot being fully erased” o where “oue
bubble was darker or ware completely flded in.”

2 wmmmwmmm.u;--w«mr'mmdum

5) Dallots tax did not Select s eandidate but “had markings that indicaled the vorar*s insene™

S I
Edgar & Svanton, IV
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ANDRE FLADELL and
ALBERTA MCCARTHY - :

| |and LILLIAN GAINES;

Plamtrffs

} vs.

L PALM BEACH COUNTY
: ‘CANVASSING BOARD,

!as constituted by County Court

. -Judge Charles Burton; Supervisor
.. iof Electlons Theresa LePore; and
'*:County: Commissioner.Carol Roberts; -

. :GEORGE W. BUSH, DICK CHENEY,
IAL GORE and JOE LIEBERMAN, - -

Defehdagf_s.
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The Plamtnffs ANDRE FLADELL ALBERTA MCCARTHY and LILIAN CAINdS,

: Supennsor of Elections, Therésa LePore; and COunty Cammlss;oner. Carol Rcbens;

- L George W. Bush Dick Chenej.A(Gore and Joe Lleberman and states: - - ,;’ "

L througn counsel ﬁle thls compilaint agaan.st Defendanits, PALM BEACH COUNTY l 3._;.
- DANVASSING BOARD as oansmuted by County Court Judge, Charles Budor:. ! -

1.  This is an action for declaratory -and other rellef concerning the adeQUqcy

; of the bailots booklets used in Palm Beaeh County only for the November 7 2C00

Pres;dennal Election
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2. 7 All concﬁt‘ ions preoadent 10 the filing of this achon have been pelformrd or

have been walved

i
S
3 - Defendam PALM BEACH COUNTY CANVASSING BOARD -as HE '.
CL ' [
T lconstztutedby County Court J#dge Charles Burton; Supervtsor of Elections T!-eresT

LePore. and Counly Commnss:oner Carol Robens. is the du!y appointed couniy ‘
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1.
|
v
i

' canvassmg board for Paim Beach County. :
3 - 4. Defendant, THERESA LEPORE, is the Supervisor of- Electror\s for _Pain;
]; L aBeach County, Florida. B
% . ‘ . S. : Oefendant George W.Bush,isa resrden! of the Sta!e of Téxas and :Le
i , *Repub()oan candidate and nommee for President of the United Statas and is jO!ﬂEdiLn
; s - fthts action as an ipterested pany-pursuant to Florida:Statute §86.091 R |-
% R _6. 5 Defendant. Dick Cheney. isa resudent of the State of Wyommg 2nd th;s
i . .Republlcan candndate and nomthee for. Vrce-Presvden! of 'he United States _and is ;J.indd
{ in this actson as'an mleres!ed party pursuant fo. Florida Statute §86.091, . :r
i o . Defendant Al Gors, is a resident of the Siate of Tennessse and *he »
o %

- ": Democratzc candsdate and naminee for. Prestdentof tHe Umted States and ls joinediin
. thss actk:n as an lm.erested party pursuantto Florida Statute §88 091

8. - Defendant. Joe Ueberrhan isa resudent of- the State of Connecucnl an

R .
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PO CY) :
. N

"_1he Democrahc undndate and nominee for Vsce-Presldent ot the United State-e and

- -ﬁv——-n-r—-...--..
PINPEE

RIS J0|ned i thls actmn as an interested party pursuant 9 Florida Statute §66.091.
' 9. Ptalnﬂffs. ANDRE FUADELL, ALBERTA MCCARTHY dnd LILIAN

P V.
v St ot o &

_' GAtNES are resndents of Palin Beanh County, Florida, duly. qualified electors and

" e S . e ——
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. 1axpayers who vqted in the Nosernber 7..2000 Presidential Election.
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: This is an action brought for dedaratory judgment and supplemental lns.hgaf
y i whach ls wrthzn the ;ur:sd:cbon of this Court. L _ ' L } . '
; 11. ' OnNovember 7, 2000, 3 general elecbon was held in which Pal'n BeLch

County voters voted for candidates for President and Vice-Presldent C ' } L

12 Al] of the candidates for the Presvdential elect'on were nsled on two fabmg

B -pages of the ba!lot booklet that Is attached 10 each votmg machune ) o
' ‘13. : The punch holes for each cand:date wereina slngle column that ran ;
’l :': .’be(ween ms facing pages. ' | ‘ : | .
i “', ' ' ’ 14. The names of independent (non—Democrauc and non-Repubhcar .' , '
i ' ' ¢andsdates suoh as Pat- Buchanan) and the punch holes for -such candndates were %
. : "...'placed adjacent to-the namos‘of the Damocratlc Cand:dates Aj Gore and Joe B i c
% Lteberman i l, ‘ .
i . ’ 15 As a result, many voters‘ andin panlcutar many senior c:t!zens mtendnng

' _ ;o vota for l\l Gore and Joe Lleberman mlstakenly punched the punch hole on the b{aﬂot
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'-card designated fof Pat Buchahan and Bzola Foster (holé #2) _ S § v

- -

"16. " In dddition, the hisles in the ballot cards for numbers 4 (Gore: and : i

. ;ectuon of the bal!of listing the Democrehc candldates (Gore and Lleberman). As e

i

o . L;eberman) and 5 (Pat Buchannan and Ezola Foster) were dlrec!ly adjacent to ‘he ! S
-!
1

3 resuit many voters and in particufar, many seniof cmzens mtending to vote forAl Gpre "
. énd Joe Lneberrnan punched plinch hole numbers 4 and 5in: tho mistaken bellef !ha\l
¥ quch numbers referred 10 a vots for Al Gore and Joe Ligberman, lt hes been remﬂﬁd

ap the Palm Beach Post that.in Paim Beach County Reform Gandidates (Pat Btrhannan

"and Ezola Fqster) recelved 3,040 votes.
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17. Paim Beach County was the only caunty 1olist the andldales on two:
pages n |s beheved that such format had:never before been usedin 3 Presnd=nﬁa§ .
elect:on and that said format created and contnbuted to much voter confuslon. All 4|xty. .

.sm (66) other c0unt|es in Flonda hsted all candldalec in3a stralghtforward non-confusmg

sl manner Ixshng each candidate vertumlly from top to bottom 28 prescnbed by FIOnda] : .;

Statute 101. 191 (1999) (“Form of Generat Election Ballot.*). Moreover, pursuant to'
Flonda Statutes '§101.151(4), §101:191 (1999), Deferidant,. THERESA LEPORE st

requ:red by law to p!ace the Damocratié candidates m ;gggng position on !he ballot (as
4
the Democratic Party had recewed the second highest number:of votes for Govemor m

the last electron in which a Goverr'or was elected), but ihstead placed the Demactatic :

candadatas m third position (thurd punch hole). Defendant THERESA LEPORE hat# ™.

discretion to. change the statuterily mandated pesnt:_on of the:Democratic candncales:l:n:

.! L.
18. A copy of the batiot as reproducea in the ..:.un-Sentmel Is attachec herdo

as Exhibit A Plammfs are not current!y in possessnon-of the actual ballot poeklete' .“.
used in the elecuan. but will oblain same through discovery. - _ ) - f *'
' 19. Plalntlffs contend that (1) as a result of the aoove-desu'ibeo poshomnq ef
the candndates o the ballots iti vnolabon of Flonda law the. ballots in Palm Beach {
¢ounty as they pertam to the Preswdenﬁal Electlon were mherenﬂy confusing. (2) thai
because of this pmxtlonmg the Rejorm Party candidates, Pat Buchanan and E2ola g
Foster and possnbty other independent candidates, recewed votes that were intcndecl

] :
for the Democraﬁc candxdates, Al Gore and Joe Lneberman and {3) that because of ﬂ)xs

posxtlonmg. electors madvertently punched more than oné hold to vote for Al Gcre aqd

4 ‘. ‘i
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i lJoe Lreberman lhereby mvahdatmg their ballot and drsehfranchrsmg themselv'sd

‘ the posmon dun‘ng and after tne election that the format useo for the ballots ard

'. Democratlc or Repubhcan cano:dales are elected Presrdent and Vu:e-Presrdan

j thout wmmng thé electicn it Flofida neither candidate: can win the' Presidentlal

S decrslve dlffqrence m the- outcomerof the November 7, 2000 Preszdenhal electson :
; 23 Thrs Court has the nght. duty and power to declare the: rlghte and® - o
’uabrlities of the tespectwe partias herem. and to guve such otber and further femf as

o may be. necessary and proper under the mrcumstlnces

&s&'8%0b-Cv-01510-JA  Document 10 Filed 11/14/2000 Page 51 of 160
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i:

20. The Supervlsor of E!echons Defendant THERESA LEPORE ‘hes takLngi :

posrhomng of the candidates names was not rnusleadmg

: 21. Based upon the foregomg contrary contentrons of the pames. an actual .

bona ﬁde dlspute exists between the parties as a result of whu:h Plaintiffs are h dov.btv%

. as tothe val‘dlty of the resuits of the Presidential Election in Palm Beach Coun'y. b

l

Flonda | l ' : : : I

‘ .i :
2. It has been widely’ acknowledged by the medra and political comnenlapors

o lhat the results of the Presidentiai Election in Florlda will be dscisive as to whemer u)e

—n b e v - —————
e detie & s amean

: Elecbon Voles umntentronally cast for Buchanan in Palm Beach County wm make d :; .

[ 4
!

r
B
3
ié
b
1

2{&. Thera is a bona fide actual present and prachcal need for the declaration

and adjudlcatlcm of the rights of the’ pames hereunder and !he dlspute descﬂbed in th)q
Gomplamt deals wnh 3 present asoertamed controversy ~ . . - , , '
25. The controvarsy ouﬂmed above concerns an interpretataon ofa prm!eg |
andlor right of the parues dopendent upon a determlnation and resolution of !he factsl

descnbed in thas Complamt

. — ey -0 by aei - wes b Avd

(SAT)11 11°00 10 41. ST. 10.29.'NO. 4862406122 P 26



;

¢

{

(

—— it s o S

122 P 27
FROM WHXTE:& CASE (SAT)1t. 11700 10.42.ST. 10 29. NO 4862406

456"6:00-Cv-01510-JA  Document 10 Filed 11/14/2000 Page 52 of 160

- M e
<10 I
.1 .
S 26. The Plamtiffs have.an actual, present, adverse and antagomshc ;nteresl in
. 1 - the sub;ect maner outlmed in"this Complaint and all of the antagomstnc and adverse‘
1 ‘ D
_ i i mterests ar‘e befofe this Court. . : - § :
i o WHEREFORE Plamtnffs requests that the Court declare the general elecbod
n ballot as it penams to the Pres'dehtnal Election to be’ in vrolatnon of the foregomg slatute,
). . .
: ‘. R i declare that sand batlotis decaptave. oonfusmg and/or m'sleadmg. declare the electnon
P f ,results for the pubhc office of President and Vice-President to be null and void and I
f 'dtrect that 2 new general election for thé office of Presment and \fce-Pressden' pf the
ST i
*] Co Unlted States be held in Palm Beach Gounty. F!onda i
PR - o WEISS &HANDLER PA. | . it
g L : - : Attorneys for. Plaintiffs -
X S . . . 2255 Glades Road Suite 218A b
1l SRR T ' Boca Ratan, Florida 33431 '
BT o : : (561) 997-9995/Boca Raton S
)| : A (561) 734-8008/West Palm Beach- ' -
T e th (561) 997—5280/facszmzl¢ : SN
AR 3\ ‘ . SR
R 2 _ £ 27
} B S BY: At~
4. o - HENRY B. NDLER,ESQ
i ; ' _ oL Florida Bar No. 259284 I
j . - . : DAVID K. FRIEDMAN; ESG.' - | :~
G : Florida Bar No. 307378 v
5 Bruce Silver, Esa. R
- Of Counsel . : - ‘ P
:-‘.} L _ Florida BarNo. 935182 . . | =
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confuslon atPaim Beath County pol!s -

' 'Some Al Gore supporters may have mistakenly voted far Par Budvanan

* beécause of the ballot’s design.

. Al!hough the Domocrats o

Syt oot o b E
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IN THE CIRCUIT COURT OF THE
45TH JUDICIAL CIRCUIT IN AND
'FOR PALM BEACH COUNTY, FLORIDA

CASE NO.

BEVERLY ROGERS, and RAY KAPLAN,
individually and on behalf of

othsrs similarly situated claclors L.
in Paim Beach County, Florida, -

Plaintifts,
'A

THE ELECTIONS CANVASSING COMMISSION

OF THE STATE OF FLORIDA; GOVERNORJEB - . . '
BUSH; SECRETARY OF STATEKATMERINE . " . -~ -
HARRIS; CLAY ROBERTS, Director of the ' o
Division of Electians for the State of Fiarida; '
THERESA LaPORE, Supervisor of Elections

for Paim Beach County. THE PALM BEACH

COUNTY ELECTIONS CANVASBING

© 7T COMMISSION: A CORE antt QBORGEW-BUSH, -~ — - e —

Defendants.
f

GOMPLAINT

The Plaintffs, BEVERLY ROGERS and RAY KAPLAN, individually and on behalf

of others simarly situsted, siectors in Paim Baach Courdy, Florida sues Defendants, THE

ELECTIONS CANVASSING COMMISSION OF THE STATE OF FLORIDA; GOVERNOR
JEB BUSH; SECRETARY OF STATE KATHEBINE HARRIS; CLAY ROBERTS, Director
of tha DIVision of Elections for the State of Forids; THERESA LaPORE, Supefvisor af

Elections for Paim Beach County; THE PALM BEACH COUNTY ELECTIONS
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CANVASSING COMMISSION: Al. GORE; and GEORGE W. BUSH, pursuant o Section
102.168, Fla.Stot., and in support thereof aflege the following:

1. OnNovembar 7, 2000, an election was held in the United States of Americe,
fnchuding throughuut Paim Beach County. Florida, to elect the 43 President of the country.

2 On November 7, 2000. the Plantiffs. BEVERLY ROGERS, RAY KAPLAN,
AND SAM KAPLAN, and numerous ‘Bther electurs i Paim Baach County, Florida
(hersinafter collectively referved to as "ROGERS®), Eresanted to various poliing atetions
throughoust Palm Beach Gaunty with the intantion of casting their ballats for tho office of
President of the United States of America on behalf of Al Gore, Jr.

3. Various Flerkia Statutes govem the form of bajiots to be ulitized for elections
held in the State of Floiida. Section 101.181, Fla. Stet. provides the form to be utiized for
psneral elections baflots, That farm cleerly provides that candigatsa for the Offica of
Presidert and Vice-Fresident of the United States of America shall be listed along the lefl
nand side of the baliot, with @ blank space adjacurt (o the right of the candidate’s name
to be filled in to indicate a selection of that candidete. Sectian 101.151, Fla, Stat. prevides
detsiled specifications for general oloction ballots. including the mandate that the
candidstes for any offica shall be listed th e following order: the nane candidste of the
party which received the highest number of votes for governor in the last election in which
® governar was slected shall be placed first under the heading for sach office, together
with an apprapriata abbreviation of parly name, to ba followed by the nams of the
candidate of the party which received the sccond highest vota Tor govemner. Finally,
Section 101.0141, Fa, Stat., provides that where paper baliots are used, the elector shall
retire o a booth, alone, and place a mark afier the name of the candidate of his or her

cleany vVIDIAWs FIonoa Law, e PIanTs and others simiarly siuated cast their ballots for
a candidate for whom they had no intantion of voting.
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8. A simple review of the poliing data cleerly and convincingly proves that @
wrong was commilted in Palm Beach County, Florida. In Broward County, Florida (one
county to the south), of totel ballots cast (573, 183), Pat Buchanan received 789 votes. or
14 percent, _

8.  nMartin County, Florida (ane county to the north), of the total ballots cast
(61,842), Pat Buchanan recelved 112 #ites, or .18 percent.

"~ 10. In tndian River Counly, Florida, of the total ballots cast (49,806), Pat
Buchanan received 105 votes, or .21 percent.

11. Hawever, In Paim Beach County, the only county where these illegal ballats
were utilized, of the iolal ballots cast (432,183), Pat Buchanan recelved 3,407 votes, or
.788 percent. mmmanmmemmmm 1,012 votes in any ather county in this
state, and raceived a total of 18,946 votes in the entire state See, Exhibit “5™).

12.  Clearly the statistics and electlan results shown above reveal thet Buchanan
received a disproportionate share of the votes cast in Paim Beach County, Fiorida for
President and Vice President ;rhmshou!dbemdmmatﬂ\crewlbmdinwy
related o the Megal design end use of the bafiot in quastion,

13.  Section 102.168, Fia. Stat, governs the contest of slections. The statute
provides that any elector quakiied 1o vole to in the efection related 1o the contested
candidacy, of any taxpayer may fiie an acfion contesting the results of the election.
included among the permitted grounds for contasting an election are misconduct, fraud,
or coruption on the part of any election official or any member of the Canvassing
Commissfon sufficient to changs or place in daubt the result of the election; or any other
csusa or allegation which, sustained, would show that 2 person otherthan the successful



FROM WHITE & CASE LLP

Case 6:00-cv-01510-JA  Document 10  Filed 1171413080 °™ PAJE B89 de189s122 * 32

cendidate was the person duly elected to the office in question. Further, Seclion
102.168(7), Fla. Stat, provides that sny quelified elector or {axpayar presantig such #
eomasttoadrc\niudgaisenﬁt_icdhanhnmednte hearing thereon, Finally, under
Section 102.168(8), Fia. Stat, the circuit judge (o whom the contast is presented may
fashian such orders as e or she deems necessary to insure that oach allegaetion In tho
complaint is investigated, examined or thecked, o preverd or comect eny alleged wrong,
and to provide any refief appropriate under such circumetances.

14. Under Section 102.141, Fia. Stal., a county canvassing board shall first
review the resuits of ths election in that county and declare a winner of each office subject
ta slection. Under Section 102.151, Fia. Stat, the county canvassing board shall ksue
certificates containing the total number of votss cast for each person nominated or electsd,
the names of the persons for whom suoch vatas were cast and the numbar of votes cast for
oach candidatc or naminoe. Those certificales shall be transmiited to the Department of
State. Finally, undsr Section102.155, Fia. Siat., tha supervisor of eleations for the county
shah giva any parson, for whom the slection has been certified by the county canvassing
commission, a cenfiicats of the porson’s election, and that certificats of slection shafl be
prima facie evidence of the afaction of such parsan.

186. Section 102.111, Fla. M.MMWM“MWMM
County shall be farwarded to the Departmant of State and ihe Elaction Canvassing -
Commiseion, which consists of the Governor of the Stale, the Secretary of the Stats, and
the Director of Division of Elections. The Election Canvassing Commissian shall, as soon
as the official results are compiled from all counties. certify the retums from the elcotion
and determine and declare whn has been elacted for each offics. Under Section 102.121,

XL AW TR 1Y
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SOUNTH
CLAM TO SET ASIDE ELECTION RESULTS

Plalntiffs incorporate and adopt the allegations of Peragraph Nos. 1 through 15
above, as if the same were fully set forth herein.

20. Given the Staie law violatians concemning the form and design of the baliot
utlized In Palm Beach County, Florida, for the efection of President and Vice-Presidert of
the United States of America, there is genuine dispute as to the valkity of the number of
votss cast for each candidate.

21.  Plaintiffs and others similarly situated believe they may have inadvertently
voted for Pat Buchanan, the Reform Party candidate for President of the United States,
when they In fact intended to vote for Al W. Gore, the Democratic Party candidate for

President of the United States.
22. memhrpmmwwmmormumsummm

‘exiramsly cloge. and in fact, the winnet of the election hingss upon the outcoms of the
election for those offices in the Siate of Florida. Upon information and beliet, an aftera re-
count of tha votes cast for Preskient snd Vics-President of the United States, t is befieved
that the difference betwesn the total votes cast in Florida for the Republican and
Democratic party candidates for Piesklent of the United States will be less than two
thousand (2,000) votes, and may indeed be less than one thousand (1,000) votes,

23. Giventhe discrapancy in the votes cast for Pat Buchanan, and the ervors and
iregutarities in the ballot utilized in Paim Beach Gounty, the results of {he election for
President and Vice-President of the United States of America from Paim Beach County,
Florida, must be set aslde and a second genera) election for Paim Beach County called so
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that a new baljot may utilized and the electors given a chance to vote for President and
Vice-Prasident of the United States with a ballot which complies with Florida law,
WHEREFORE, bassd on the foregoing, this Caurt must void the entire election
twoughout Palm Beach County, order that the ballot be re-designed 1o comply with aK
Florida Law, and schedule a re-slection as soan as practicable.
DATED November 9, 2000. *
David H. Krathen, Esq.
Fla. Bar No. 147810
Michael Fresdiand, Esq.
Fla. Bar No. 128988
LAW OFFICES OF DAVID KRATHEN
888 E, Las Olas Bid., STE 200
Ft. Lauderdale, FL 33301

Gary M. Fammer, Jr., Esq.

GILLESPIE, GOLDMAN, KRONENGOLD
& FARMER, PA.

6550 N. Federa] Highway, Suite 511

Fort Lauderdale, Florida 33308

Telephone No.:. (954) 771-0908

Stephen A. Sheller, Esq.
SHELLER. LUUW!G & BADEY

| HEREBYOERHFYﬂ\alonhisfdeyomovembar. 2000, a true copy of the
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foregoing was furnished by facsimile transmission and U.S. to:

Governor Jeb Bush KatherineHarris

Offica of the Governor, The Capitol Secretary of State

Talighassee, FL 32398-0001 The Caphiol

Phone: (850) 4884441 Taliahassee, Florida 32389

Fax (B50)487-0801 Phone: (850) 488-5500
Fax (860) 487-2214

L Clayton Roberts, 3 Theresa LaPars,

Director of Florida Department of Elections  Supervisor of Elections
Department of State, Division of Elections _ P.B.C. Gavemmental Center

The Capftol, Room 1801 301 North Ofive Avenue, Room 105
Tallahessee, FL. 32399.0280 West Paim Boach, FL 33401-4795
Phone: (850) 488-7680 Phane; (561) 855-2650

Fax (BS0)4b6B-1768 Fax (561) 3554006

Vice President Al Gore, Jr. Govemnor George W. Bush, Jr.

601 Mainstreamn Drive P.O. Bax 1902

Nastwille, TN 37228 Austin, TX 78767

Phone: (615) 340-2000 Phone: (542) 637-2000
. Fax (850)681-0184
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Filew
7/ 08 2 .sﬁ.-u STATES BISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CLERK, USDG /SDFL /WPB :
%ﬁz?&g.gg ; o c - wc cﬁ
Siete . .
s “*CIV-RYSKAMP .
: , GISTRATE JUDGE
KATHERINE HARRIS, Secretary of State, Chicf Election Officer, . LVITUNAC

THERESA LaPORE, Supervisor of Elections for Palm Beach County, Florids, srid
FLORIDA DEPT OF STATE, DIVISION OF ELECTIONS

]

Plaintiff, MILTON-H. MILLER, wucs Defondeats FEDERAL ELECTION COMISSON and PALM BEACH
ELECTIONS COMMISSION snd states: |
1. This action sesks preliminary and permenest injunctive reliefl against Defeadents fo (1) meiatain the status quo
Wit puch thne that s new clection be held in Pale Beuch County, Floride snd (2) and to arder & new election in Pain Beach
Coumty :
2 - g.aazsﬂ.m&aai&szlesm&aars?mzi?l
Contintion the Flride Constition end Flvida Statutes Tik 9, chapter97-107.
3. E.!Fi_r.r?uﬁrﬁutan&gaanrgfsﬁwgmﬁr

pARIES - .

4. Plalntiffis a chizen and resideat of the Usited Siates und of Pelin Bosch County,
mf&:i&:?m!ﬁl-gn&glurp;oqa?-ﬂw:n
5. Pleinfiffis s registered voler, regisiered 1o voto ot procinct #214 in e city of Boos Ralon, Palm Beach counly,
Flocids, | ., .
6 Deferviant KATHERINE HARRIS, Secretary of Slats, is ?O.Vm_l_ﬂoaﬂ
fox the State of Florida i
7 gggeigagkggg.
Flerida
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g&-i&??%?%&&%legﬂg
9 2-_Eaaaofa.-..ga&éu_si.n&gig{%sii.za__is%g

employracnt, es well ay on its ovn.

QENFRAL ALLEGATIONS -
10 Plaintiff is..s.-n&.ﬁ.. Christian Reformn Church on November 7, 2000 where voting e precinct #214 is
—ﬁg .
1L At all times material, Plaingiff was supervised by sgents of the Defendangs.
12, Pleintiff voted bot wes nnsure of who he voled for 8s & result of the confsing and misleading baliot
12.  Defendanis agenis were made aveste of misteading end confusing ballot by Pleintiff, sod ohers but took nosction o
rectify the situation.
4. Atthetime of voling and {0 dete, PisintfY is unsware of who Plaintiff vosed fr, Al Goro o
Pat Buchannon.
IS, According lo Florids Stehate 101.151(4) and 101.27 the order ofthe mames of the candidstes is statect w0 Sllows: [t]be
namoe of the candidates of the party whinh recaived the highest mmber of Watcs for Governor of the last eloction in which
the Governar was clectad shell be placed firsl wnder the hasding for each office, logalier with an appropristo sbbroviation of
.?33?&&?%&?3&%3@%‘?%25&
under the heading for each office. . . ?v!!ﬁii@%l%tsi;?g?s
ther 35338?3&35@&5!«%&%%}!?!}83
were certifiod " *
16 ?i&ii?m&ggﬁﬂ%ﬁa However, the
ngmes wers Zig-2egped 0 that tho punch-holes were nl in the cortect order. The Ssat pasty - Repubiican - teceived the first
ifr?guégaﬂ%&?guss?t:ﬁ,?g!ﬁ%gfgi :
hole.

w
17 Plainkiff swoant 1 vots for Democret — Al Gore — gazssnl%??s&g

,

( %Exﬁgsﬁ.&?aﬂa i&?rgaf??gnéig{rgﬁs

wote.

2
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t

18 Plaintf] restates and realleges paragraphs { Grough 17 a9 if stated herein.
19, mmmammbumumwuﬁwmmermumm-m

DCA 1568, Boe atso: Unfversity of Texas ¥ Cameaish 451 11.S. 300. 395 (1981). The issuawe of » prolimisery ijunction
falls within the brosd disoretion ofthe court. A preliminay injunction must be besed upon (1) ireparsble harm, (2) n clear
fegal ight (3) n insdequete remedy b, (4) consideratin of the puibli Intevest. skaodia Condorninian Assiaion ko ¥
Vemuul 438 So. 2d 89 (Fla 4™ DCA 1983). Claarly tho baleave of equities beavily favors tho pleintiff n this caso such that
mummummaw-mummﬁ&ummmuumm
chaloe.

20 Thestatus quoprescrvod by s prelinninery injunction is e lat pesoeable non-contested condition el proceded the

135 So 541 (Fla 1931). Thus tho status quo sought to be maintained in this acticn is Plaintiffs statisory end common law

.
) -

vight 1o vole. .
2) Tyefmudmmdhwmmum&anh%m&hnﬂa

inedenuate remedy st law sbocet the issuance of 8 preficinacy injunction. An isjisry is ireparsble whore the demeges ar
estimable anly by conjecture and not by any socurste sendard, Ove mus! distinpish between the diffiulty of proving fhel s
himyﬂdluodﬁeﬁﬁaﬂqdmﬁmuMNomdamrﬁuy.umhﬁlﬁuﬁumﬂum.
Hmnmmmmmmmmuwm@

22 Pleintif oill slle ireparoble harm o 4 the Defbedns acicensin the event & profininary wnd permanent
wmhhmmmwmuo&mmmmn-;c«mmwvhuhmm
23 Purthermore, Pleinliff hes 20 adequate remcdy st low ia that bis vote i bo unique  to be

incapebic of compicto and sdequats compeasstion through money dems

24 “froeparable barm i {resuumed ifthe party secking injunoive relic cklarly exteblised valdity and

continsing infringement of s .. rights” mmmm USF.24 1573, 1581 (Fed Ci. 198) gaxs
denied 464 U.S. 996 (1983) '
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25 mwma%wmmuugﬁmmummhm
insdequste snd damege 10 plaintiff™s right to vobe is kveparable. .
26 l’luimm‘!mualurhmlﬁdulomemnvdym&awuﬂmm _
27 Pleintiffbas s clear right 0 vots. He is a registered voler in the tis of Flarids,
28 quduﬁd“ﬂdulomnub-ldwuwmﬁ;m!m
29 Mhmﬁwdmﬁﬂ‘:ﬁmbmbwﬂm@hmwmhhmbm
interest
30 The issvence of injunciive relie? in this case would sarve the public interesl by protecting the rights of Plsintiff end sl
sli oihers who were similarly mistoad by tho baliot of Peim Beach County aad s deniod their right 1o volc.
31 Auy srgument thet the granting of at injunotion allowing a new clection in Pelm Beach County would unduly bar
Defendants is without merit
32 Respoctiully he only wsy ko properly insure the prescrvation of plaindifl"s rights is so issae a mendatocy preliminary
injunction wiich provides for tbe preservation of the status quo and « now cleoliont 10 be held i Palm Beack County,
Florids. H
"33 Phluﬁlandarnq.dﬂumﬂﬁbhm-wu:;qnbﬂbyﬂécwchwm&rbh!md
s preliminasy injunction, incloding but not limiied 1o, the posting of & resscesble bond. Howeve, given the
mumﬂmMquu.mM

WHEREFORE, Pleinfifl movee this Fonorsble Cowt for the issoance of s preliminary injunction exjoiing Defcodas, their
oficers, g, mplayos s oo ackivepartetion it hcn o preervs e st oo theSmsiommatiely
Wb&mmzmwnmmamwu[::‘mmmmmw
other relief the Court deems proper under tho crcamstances, | .

;
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<
*

Respectiully submitied,

ALLEERG & RENZY. P.A. mwomeuorum.l Navarro, PA
zxmw.asmphm 16300 N.E. 19* Avenme
Thin] Floor Suile 206 . d
Corsl Springs, Florida 33010 North Miemi Besch, Florids 33162
Tol: (954) 757-1212 Tel: (305) 944-9490
Fox: (954) 757.7396 . Fax (305) 944-0307

_é:ééﬁé@ o Veesio-
By- .
S. W : Lawreace J.

mhm:wm Florida Bar No.: 989185
Por The Firm
Rom Renzy
Flasida Ber No.: 0958610 :
For The Firm _
denwwiessompidand

mgpemit mecmmmaw mn s erm  WEies
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= UNITED STATES DISTRICT COURT
cLERK, USDC/SOFL/WPB  SOUTHERN DISTRICT OF FLORIDA

Nm.TONKW.ER,uWMer 00 - 90(}4

of the State of Florida

— | ceNs V. RYSKAMP

" MAGISTRATS JUDGE
T~ VITUNAC

KATHERINE HARRIS, Secretary of State, Chief Election Officer,
nmuwomswofmmrmmam Plorids, and
Flotids Dept of State, Division of Elections

Defendars,

Plaintiff, MILTON H. MILLER, by and through undersigned couasel files this
Emrgency Motion for Injunctive Reltef sud saies:
). . Plaintiff ‘wentto the 1* Korean Christian Reform Church oo November 7, 2000
where voting at precinct #214 is held.
2. Atall times materisl, Plaintiff was supervised by sgents of the Defondants.
3.  DPlaintiff voted for a presidential candidate but was unsure of who be voted for ass
n;lﬂtnfthoeonﬁxniumdmhlnidingbdht
¢.  Defendant’s agents were made sware of misleading sod confusing ballot by
Plaintiff. aod others but took no action to rectify the situation.
5. Atthe time of voting and to dats, Plaintiff is unsware of who Plaintiff voted for, Al
Gore or Pat Buchannon.
6. Respectfully the aaly way to properly insure tho preservation of plaintiff's rights is to
issue s mandatory prafiminary injunction which peovides fir the presetvation of the
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status quo and a new election to be held in Palm Beach Caunty, Florids.

7. Plaintiff stands ready, willing and able to perform sny act required by this Court or the
lsw of Florida for the issuance of & preliminay tgjunction, including but not limited 1o,
the posting of 2 reasonable bond. However, given the cscumstances the plaintiff
respectfully requests that any bond be 2 minima) amousnt.

8. Based on mediz reports, a re-count of the presidential vote is being made in Paim
Beach and will be completed sometims today, November 9, 2000, at which time the
voters chaico for president will be determined.

9. Based on media reports, because of the historically close vore, ouly several hundred
votes seperate the two presidential candidates, Al Gore and George W. Bush, media
veports indicate that because of the misleading Palm Beach ballot, approximately 3,000
votss meant for Al Gore were made foc Pat Buchanan. This could mistakealy give tho
election to Gearge Bush.

10. The only fair and just way to resolve this problem is for this Court to order Palm
Beach to hold 8 second vote for president of the United States ysing correct and
comprehensible ballots.
memmwmmmma.m
MMMMMMWMmhnh
active participation with them to presecve that status quo of the time immedistely prior
to the election of November 7, 2000 and to further order » new election for tha
County of Palm Beach, Florids and any other relief the Court deems proper under the
circumstances.
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Respectfully submitted,

WALLBERG & RENZY,P.A The Law Offices of Lawrence J. Navarro,
Esq P.A

10100 West Sample Road 16300 N.E. 15* Aveaue

Third Floor Suits 206

Cloral Springs, Florida 33010 North Miami Beach, Florida 33162

Tal: (954) 157-1212 Tel: (305) 544-9490

Fax (934) 757-71396 : Fax (305) 5440307
Ll S Ul v, e Vo™
Wendy S. Wallbegg I

Florida Bar No.: 0047996 Florida Bar No.: 989185

For The Firm .

Ron Renzy

Flarida Bar No.: 0958610

Foc The Farm
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as
Flonda registered voters,

and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,
VS.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, JR.,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

Defendants.

N N Nt Sl Nt st Nt et ' st gt Nt et pt o it g g Nttt watt “wwt ' at ut ut “owst

EMERGENCY MOTION FOR TEMPORARY RESTRAINING
ORDER AND PRELIMINARY INJUNCTION AND
SUPPORTING MEMORANDUM OF LAW

Plaintiffs, Ned L. Siegel, Georgette Sosa Douglas, Gonzalo Dorta, Carretta King
Butler, Dalton Bray, James S. Higgins, and Roger D. Coverly, as Florida registered voters (the

“Voter Plaintifls”), and Governor George W. Bush and Dick Cheney, as candidates for President

miarmi 192173 (4259021 doc}
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and Vice President of the United States of America, pursuant to Rule 65(b) of thc Federal Rules
of Civil Procedure, move for the entry of a Temporary Restraining Order and Preliminary
Injunction against the Defendants, who are members of the canvassing boards of Palm Beach,
Broward, Miami-Dade, and Volusia Counties, in order to protect the integrity of, and bring
finality to, the November 7, 2000 Presidential election (the “November 7" election™) As grounds
therefor, Plaintiffs respectfully state:
INTRODUCTION

This is an action for declaratory and injunctive relief under the First and
Fourteenth Amendments to the United States Constitution, and 42 U.S.C. § 1983. Plaintiffs,
pursuant to Rule 65(b) of the Federal Rules of Civil Procedure, seek the entry of a Temporary
Restraining Order against the Defendants, who are members of the canvassing boards of Palm
Beach, Broward, Miami-Dade, and Volusia Counties, Florida.

One of the most fundamental of all rights in our democracy is the right to vote.
There is a keen public interest in the finality of elections. Without attention to the need for
finality and certainty in elections, the election can be transformed from the culmination of
clection campaigns to just another phase of the candidates” efforts.

In the November 7* election, the Florida votes have been now counted twice and
the results established a winner. Counting these same ballots again and again will not produce a
more accurate result, only more delay and confusion. Defendants, members of the county
canvassing boards in four counties (Miami-Dade, Broward, Palm Beach and Volusia), have made

or have been asked to make ad hoc determinations that a third count, this time a manual,

inherently subjective recount, shall proceed in their counties. State courts also have been asked

"™ 232173 (425907 doc
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to intervene and indefinitely prolong the outcome of the Florida portion of the national election
for President and Vice President.

It is inconsistent with both the Constitution and the public interest for select
county canvassing boards arbitrarily to reopen the 2000 presidential election in Florida for a third
time. This Court should prevent a standardless patchwork of ad hoc decisionmaking from
undermining the integrity of the clectoral process and public confidence in election resuits.

The Voter Plaintiffs will suffer irreparable injury if Defendants are permitted to
conduct a third, manual recount of the ballots from the November 7* election in their countics
and announce the results. Such a recount, without a predicate showing of fraud, corruption or
coercion, would unduly extend the election process, introduce the potential for human error or
fraud to occur, and impermissibly impede the plaintiffs’ constitutional right to have their votes
certified in a uniform and even-handed manner.

FACTUAL BACKGROUND

1. On November 7, 2000, the United States held a general election wherein
Florida voters cast ballots for several offices, including votes for the electors for President and
Vice President of the United States.

2. On November 8, 2000, the Division of Elections for the State of Florida
reported that the Republican Party presidential ticket received 2,909,135 votes and the
Democratic Party presidential ticket received 2,907,351 votes (the “initial count™). Other
candidates on the presidential ballot received a total of 139,616 votes.

3. The margin of difference between the votes received by the Republican

and Democratic presidential tickets was 1,784, or 0.0299% of the total Florida vote.

inmi 232073 (425902 doc)
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4, Under Florida law, at the close of a general election, the election boards
for each precinct are to open the ballot boxes in the presence of the public and count the ballots.
Fla. Stat. § 102.061. The election boards for each precinct must then deliver to the supervisor of
elections for each county the ballots and ballot boxes, as well as a certificate of the results of the
election. Id.

5. Each county’s canvassing board must certify the returns and then forward
them to the Florida Department of State by no later than 5 p.m. on the seventh day following the
election. Id. §§ 102.111(1) & 102.112(1).

6. The Elections Canvassing Commission shall then certify the returns of the
election and determine and declare who has been elected for each office. 1d. § 102.111(1).

7. Florida law provides that, if a candidate is defeated or eliminated by one-
half of a percent or less of the votes cast for an office, then the Elections Canvassing
Commission shall order a recount of the votes cast with respect to that office, unless the defeated
candidate “‘request{s] in writing that a recount not be made.” Id. § 102.141(4) (“the .5%
recount™). The .5% recount is performed in the same manner as the original count, with the use
of automatic tabulation equipment. See Id. § 102.141(4); see also id. §§ 97.021(2)c), 101.5603,
102.166(3)Xc).

8. On November 8, pursuant to Fla. Stat. § 102.141(4), each of the
canvassing commissions of Flonda’s sixty-seven countics began a recount of the retums. This
recount is now complete. The recount has confirmed the result of the initial vote count in the
State of Florida. Governor Bush has received more votes than Vice President Gore.

9, The multiple counting of the returns have raised several issues. For

example, in at least one county (Gadsden County), the ballots were not merely recounted, but

4-

wiam 232173 (4235027 doc)
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rather “interpreted”-—or reinterpreted—Dby the county’s canvassing board. Additional ballots
were counted as a result. This recount calculated a result different from that of the original
count, resulting in a net gain of 153 votes in favor of the Democratic presidential ticket. See
Exhbit A (Statements of John M. Leace and Edgar E. Stanton).

10.  The repetitive counting of ballots—especially manual counting—
diminishes the accuracy of the counts. Se¢ Exhibit B (Declaration of Raymond A. Phelps, Jr.).

il. On November 9, 2000, while the statewide .5% recount was still
continuing, media reports indicated that either the Gore campaign, the Democratic Party, and/or
some other entity or individual had filed requests for manual recounts of ballots in Palm Beach,
Miami-Dade, Broward, and Volusia counties.

12.  Fla. Stat. § 102.166(4) provides that any candidate or his party may file a
written request with a county canvassing board for 2 *“manual recount” within 72 hours after
midnight of the date of the election or prior to the time the canvassing board adjourns, whichever
occurs later. Id. § 102.166(4) (emphasis added). That provision further states that a county
canvassing board need only make a “reasonable effort” to notify each candidate whose race is
being manually recounted of the time and place of the recount. Fla. Stat. § 102.166(4)(c). The
statute does not require that an opposing candidate or party actually be notified of the request for
the manual recount, the canvassing board’s ruling as to the request, and/or the time and place
upon which any manual recount will take place. 1d

13.  Fla. Stat. § 102.166(4)(a) requires that the request for a manual recount
“contain a statement of the reason the manual recount is being requested.”

14.  Florida law sets forth no standards whatsoever for the determination of

whether a manual recount should take place, thereby giving each county canvassing board

-5-
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unlimited discretion in making that decision. Id. § 102.166(4)(c) simply states: “The county
canvassing board may authonze a manpual recount.”

15.  The canvassing boards of Palm Beach and Volusia counties have already
consented to the request for a manual recount. The manual recount for Palm Beach County is to
occur Saturday, November 11, 2000. The manual recount for Volusia County was to begin
Friday, November 10, 2000.

16.  The canvassing boards of Miami-Dade and Broward counties have
received requests from the Gore campaign to conduct 2 manual recount of the election results.
Upon information and belief, thos¢ canvassing boards have not yet determined whether they will
consent to a manual recount. Because Florida law does not require notice, however, the status of
the requests before the Miami-Dade and Broward county canvassing boards cannot easily be
confirmed. Id. § 102.166(4)(c).

17.  There have been no credible reports of fraud, corruption, or coercion with-
regard to the voting process in the Defendants’ counties.

MO DUM \4
A. Plaintiffs Are Entitled to the E. of 2 ra ining Order.

Rule 65 of the Federal Rules of Civil Procedure requires the Court to consider the
following four factors: (1) the substantial likelihood that plaintiffs will succeed on the merits; (2)
the substantial threat that plaintiffs will suffer irreparable injury if the temporary restraining
order were not granted; (3) the threatened injury outweighs the harm a temporary restratning

order may cause the defendant; and (4) the grant of a temporary restraining order will not
disserve the public interest. Levi Strauss & Co. v. Sunrise Int’] Trading, Inc., 51 F.3d 982, 985
(11" Cir. 1995); Nnadi v. Richter, 976 F.2d 682, 690 (11* Cir. 1992); Future Tech Int’] v. Tae ]I

-6-
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Media, Ltd., 944 F. Supp. 1538, 1532 (S.D. Fla. 1996). As to the four factors, “no particular

quantum of proof is required as to each of the four criteria.”” Laboratorios Roldan v. Tex Int’],

Inc., 902 F. Supp. 1555, 1565 (S.D. Fla. 1995). The four factors, which also govern the grant of

preliminary injunctive relief, favor the issuance of a temporary restraining order in this case.

B. Plaintiffs Will Succeed On the Merits of Their Claims.

To issue preliminary injunctive relief, “a district court need not find that the
evidence positively guarantees a final verdict” in favor of the movant. Levi Strauss & Co., 51
F.3d at 985. Plaintiffs need only demonstrate a likelihood of success on the merits.

The right to vote is a "fundamental political right.” Yick Wo v. Hopkins, 118 U.S.
356, 370 (1886). This nght is "denied by a debasement or dilution of the weight of a citizen's vote
just as effectively as by wholly prohibiting the free exercise of the franchise." Reynolds v. Sims,
377 US. 533, 554 (1964). As the Supreme Court in Reynolds noted, "The conception of political
equality ... can mean only one thing — one-person, one-vote. The idea that every voter is equal to
cvery other voter in his State, when he casts his ballot in favor of one of several competing
candidates, underlies many of our decisions." ]d. at 557-58 (intemal citations omitted).

The Eleventh Circuit has previously confronted such a case of vote dilution.
Departing from historical practice in the state and voter expectation, an Alabama court ordered
all absentee ballots, whether complying with the formal requirements for absentee ballots or not,
to be counted in a statewide election. Roe v. Alabama, 68 F.3d 404 (11" Cir.) ("Roe 117), cert.
denied, 516 U.S. 908 (1995). Applying fundamental principles of constitutional law, the
Eleventh Circuit held that to count ballots that were invalid under state law and were historically
treated as a nullity would run afoul of the one person, one vote principle. Id. As the Eleventh

Circuit more fully explained in its initial confrontation with the case, Roe v. Alabama, 43 F.3d

-

o 232173 (4259021 doc]
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574 (11® Cir. 1995) ("Roe I'), "counting ballots that were not previously counted would dilute
~ the votes of those voters who met the requirements [of State Law] as well as those voters who
actually went to the polls on election day.” 1d. at 581.

As in Roe, the votes of citizens across the State of Florida will be unconstitutionally
diluted if the Defendants conduct a manual recount of only select ballots in portions of four
heavily Democratic counties. Under Florida’s scheme for discretionary manual recounts, the
question whether a vote is subject to a recount and how it is counted is left to the unfettered
discretion of the county canvassing boards and will vary throughout the state.

This is plainly impermissible under the Due Process and Equal Protection Clauses, as
well as the First Amendment. Voting is a fundamental right that cannot be subject to arbitrary
or inconsistent treatment. See, e.g., Haiper v. Virginia, 383 U.S. 663 (1966); Reynolds v. Sims,
379 U.S. 870 (1964). Yet the question whether to hold a manual recount, and whether to count a

~ ballot if such a recount is held, is not guided by any standards, much less standards that ensure
fair and equal treatment of all votes. Simply stated, under Flonda’s scheme, identical ballots in
two different counties will be treated differently. For example, where there is a partial punch for
one candidate, a bailot may be counted where the county board has decided to conduct a manual
recount and, pursuant to wholly subjective perceptions, has determined that the voter “intended”
to vote for the candidate. An identical ballot in another county will not be counted for that
candidate in a county that has refused to engage in the manual recount.

This violates the equal protection rights of all voters to be treated equafly and makes the

exercise of a fundamental right turn on the arbitrary and unfettered discretion of government
officials. It is well-established that even with respect to matters that do not involve fundamental

nghts, the government cannot engage in arbitrary distinctions among similarly situated citizens.

- -8-
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City of Cicbume v. Clebume Living Center, 473 U.S. 432 (1985). Moreover, the government

cannot deny an individual’s liberty or property interests through procedures that operate in a
wholly arbitrary fashion. Logan v. Zimmennan Brush Co., 455 U.S. 422 (1982). These
principles apply a fortion to the exercise of a fundamental right such as voting. Of equal
importance, when the county canvassing boards implement a manual recount process that is
pervasively arbitrary — and thus fundamentally unfair to Plaintiffs - their action violates the
clearly recognized guarantees of the Due Process Clause. Se¢ Roe 1, 43 F.3d at 580 (when “the
election process . . . reache[s] the point of patent and fundamental unfaimess, a violation of the
due process clause may be indicated™); see also Duncan v. Poythress, 657 F.2d 691, 703 (5® Cir.
1981) (in contrast with “innocent irregularities in the administration of state elections,” some
state election processes “*may operate so unfairly as to constitute a denial of . . . due process’”)
(quoting Gamza v. Aguirre, 619 F.2d 449, 454 n.6 (5* Cir. 1980)); Griffin v. Bums, 570 F.2d
1065 (1" Cir. 1978).

In addition, the fact that government officials are vested with standardless discretion over
the exercise of a First Amendment right such as voting is, standing alone, unconstitutional. See
City of Lakewood v. Plain Dealer Publishing Co., 486 U.S. 750, 764 (1988) (“[The] danger [of a
First Amendment violation] is at its zenith when the determination of who may speak and who
may not is left to the unbridled discretion of a government official.”); Big Mama Rag, Inc. v.
United States, 631 F.2d 1030, 1035 (D.C. Cir. 1980) (“[This] doctrine is concerned with
providing officials with explicit guidelines in order to avoid arbitrary and discriminatory
enforcement™ and, under that doctrine, “laws are invalidated if they are wholly lacking in terms

susceptible of objective measurement”) (internal quotation marks and citation omitted).
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C. The Injury to Plaintiffs Is Irreparable and Cannot Be Made Whole by
Money Damages.

Defendants’ actions in seeking to conduct a manual recount of select votes cast in
only portions of four counties in the State of Florida would result in irrcparable injury to
Plaintiffs that cannot be made whole by monetary damages. First, the Voter Plaintiffs would be
deprived of their constitutionally protected rights under the First and Fourteenth Amendments to
the Constitution as a result of the dilution/deprivation of their votes cast in the November 7, 2000
election for President in the State of Florida. Second, the actions of Defendants threaten to delay
the certification of the clection for President of the United States in the State of Florida. Third,
the actions of the Defendants will undermine the integnty of the November 7, 2000 election for
President in the State of Flonda.

Defendants may argue that the proposed manual recounts should be allowed to proceed,
and that this Court should rule on the merits of this action only if it so happens that these
repetitive recounts alter the result of the election. Any such delay would be wholly
inappropriate. If Defendants’ threatened manual recount occurs, in violation of the First and
Fourteenth Amendments, and a changed result happens to occur (however unlikely), the tainted
result will be broadcast to the nation. Any subsequent invalidation by this Court will not be able
to cure the serious damage to the legitimacy of the presidential election. Any such taint, and the
perception of multiple reversals in outcome, will interfere with the orderly transition of
constitutional govemment.

Without question, the impact of manual recounts in only four selected counties

will provoke further uncertainty and calls for further counts in all Florida counties and perhaps in

-10-
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other states. The indcfinite extensions will cause irreparable harm to the Voter Plaintiffs and the

nation by effectively eliminating their votes and the certification of their votes.

D. The Balance of Hardships Favors Plaiutiffs.
The balance of hardships also favors granting the requested relief. For the reasons stated,

the plaintiffs will suffer irreparable injury if the recount begins. This temporary restraining order
will merely preserve the status quo until the Court can determine the constitutionality of the
electoral scheme here. If, as we allege, the electoral scheme is unconstitutional, Defendants

cannot be harmed by the avoidance of this constitutional injury. See Coalition for Economic

Equity v. Wilson, 122 F.3d 692 (9* Cir.), cert. denied, 522 U.S. 963 (1997).
E. The Public Interest Will Be Served by Grantin uested Relief.

Plaintiffs seek a temporary restraining order to prevent Defendants from taking
the first step in a course of action that will lead to a violation of 42 U.S.C. § 1983. The
fundamental purpose of Section 1983 is to protect the civil rights of the citizens of the United
States. Mitchum v. Foster, 407 U.S. 225, 243 (1972); Owen v. Cit ndependence, 445 U.S.
622, 636 (1980). Accordingly, the federal courts have been authorized by Congress to effectuate
this fundamental purpose by awarding injunctive relief against violations of Section 1983. This
Court’s grant of a temporary restraining order against Defendants would thus be consistent with
and further the public interest in enforcing the federal civil rights laws.

Indeed, in this application, Plaintiffs only seek a teméorary restraining order to preserve
the status quo. As the federal courts have observed, there is always a significant “public interest

in preserving the status quo ante litem until the merits of a serious controversy can be fully

considered by a trial court.” Blackwelder Furniture Co. of Statesville v. Selig Manufacturing

Co., 550 F.2d 189, 197 (4" Cir. 1977). Moreover, such further recounts would unnecessarily

-11-
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delay the election process, potentially leading to a federal constitutional cnisis.  This 1s the last
clear chance to avoid protracted and extensive administrative and judicial proceedings over the
results of the presidential election. 1f a manual recount begins in the four counties, 1t will
undoubtedly and justifiably lead to similar questions about the validity of vote counts in other
Florida counties and in other states that divided narrowly in the election. Because of the
powerful national interest in the finality of the selection of the President, the public interest
clearly favors granting the requested relief.

F. Adequa otice Has n Given.

The specific facts set forth in the Plaintiffs’ verified pleadings show that the
Plaintiffs will suffer immediate and irreparable injury if the Defendants are not restrained from
conducting manual recounts of the votes cast in their respective counties. Because the
Defendants have begun to conduct manual recounts, immediate and irreparable injury will result
to the Plaintiffs before the Defendants or their attorneys can be heard in opposition. In an -
abundance of caution, undersigned counsel has attempted to give both telephone and written
notice (by facsimile) to all Defendants. In the event the Defendants or their attorneys cannot be
heard in opposition at the emergency hearing on the Plaintiffs’ Motion for Temporary
Restraining Order, then, for the reasons set forth above, this Court should enter a temporary
restraining order without notice. Rule 65(b) provides that a temporary restraining order may be
granted under these circumstances without written or oral no‘tice to the adverse party or that
party’s attorney.

CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court, pursuant

to Rule 65, issue a temporary restraining order or, in the alternative, a preliminary injunction

-12-

meam 252173 [42592! doc)



FROM WHITE & CASE LLF LI 11700 {1 09-8T 10-29-NO 4862406122 F 60

Case 6:00-cv-01510-JA  Document 10 F|Ied 11/14/2000 Page 85 of 160

prohibiting the Defendants, as election board canvassers, from proceeding with manual recounts
~ of the November 7* election results.

Respectfully submiited,

Barry Richard, Esq.
GREENBERG TRAURIG, P.A,
Tallahassee, Florida

Theodore B. Olson, Esq.
GIBSON DUNN & CRUTCHER LLP
Washington, D.C.

Benjamin L. Ginsburg, Esq.
PATTON BOGGS LLP
Washington, D.C.

-and -~

WHITE & CASELLP

Attorneys for Plaintiffs

Suite 4900

200 South Biscayne Boulevard

Miami, Florida 33131-2352
~— Telephone: (305) 371-2700

Facsimile: (305) 358-5744

LD

Y Marcos D. Jiménez
Flonida Bar No. 441503

Of Counsel:

George J. Terwilliger III
Timothy E. Flanigan
WHITE & CASE LLP
Washington, D.C.
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IN THE COUNTY OF GARSDEN
STATE OF ELORIDA
SIATEMENT

Cathes now your affiant, John M. Leace, and gives e following sworn swatemens:

On Navember 9, 2000 st approximately 8:45 A M., 1 was in the chambers of the
Honorable Richard L. Hood, Couaty Judge of Gadsden Conaty, Florida. Also present was Hal
Richroond (the county attnemey of Gadeden County). Dennis Crowley, and Edgar Stanton. The
Presidential Election ballot recount was discussed. Judge Hood infermed me thaz Al Gore had v
net gain of ovey 150 votes aftes the recount. 'ﬂkwabyMt.ﬁchm The two
went on 1o ¢xplain how this occurred. They sxplained that 89 page of the Canvassing Board, they
had been involved in the recount. Futher, they explained that the ballots had not beca simply
recoumed. A number of the bhallots were not propatly complend, 1l these ballots were
exarpined by board members and “interpeeted” by the bosrd mexsbers. The impropely
completed ballots, after examination wers tallied for the respactive candidaes: this resulted in
the ger gain of 153 votes for Gore.

The ballots that were “interpreted™ mncinded ballots with abnotmalities such as:

1) Ballots that kad more Xan 1 candidate's bubble selecred. The Board interpreted which
candidate the votsr intended based on 3ome choices “got being fally eresed™ or where “one
\fubbk was darker or mare completely filled in” .

2) Ballots with o candidate peoperly sclected, but en “astrict of srae™ fear one of the names.

3) Ballots that did not seiect s candidate in “had mukings tat indicaed the voter’s intent

EXHIBIT
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IN THE COUNTY OF GARSDEN
STATE OF FLORIDA

STATEMENT
Comes now your sffant, Edgar E. Stanton, [V, and gives the following swomn seeoisnr:
On Novergher 9, 2000 az approximaely $:45 AM., ] was i the charabers of he

Hanorsble Richard L. Hood, Couaty Judge of Gedaden County, Florida. Also present was Hal

Richmond (the county attamey of Gadsden County). Denais Crowiey, and Johns M. Leace. The

Presidentinl Election ballot recount was discussed. Judge Hood informed me that Al Gare had s

aet gain of aver 150 votes afier the recount. This wes confirmed by Mr. Richenond. Thetwo

weot on W explaip bow this occurred. They expluned that as pagt of the Capvarsing Board, ey
had been involved in the recounr. Further, they explained that the ballots had not beea simply
recounted. A numbey of the ballots were not properly completed, and these ballots were
sxamined by board members snd “intecpreted” by the board mersbers.  The inpropesty
completed ballets, afier sxumination were taliied for the respective candidares; this vesulted in
the net gaint of 153 votes for Gore.

Thie ballots that were “inteypreted™ included ballots with abnormaliries such as:

1) Ballots that hed mere thas | candidarte’s ubble selectod The Board inverpreted which
candidate the voter intended based on 3ome choices “bot being fully ased” or where “one
bubble was darker o7 mote compleiely filled in

2) Mm%mmctdncwammm;n"uﬁduw"mmofhm

3) Ballots that did not select a eandidate but “had markings that indicatod the voter's jntent.”

EN =
Edgar € Stanton, IV
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as

Florida registered voters,
and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,
vs.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, IR,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County -
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Countes, respectively,

St Nt N g Nl Nt N st N ) Nt st g N N ot Nt wt et at ot it ot St ot

Defendants.

DECLARATION OF RAYMOND A. PHELPS, JR.
1. 1, Raymond A. Phelps, Jr., make the following Declaration. From 1972 10 1976, 1
served as the Director ;;sf Elections in St. Louis County, Missouri. In that position, ] administered
over 200 elections per year for more than 100 governing bodies authorized to call elections in the

county. In 1976, I changed the method of voting in St. Louis County from mechanical lever
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machines (manufactured by Shoup) 1o sutorsized punch card voting systems (manugecrured by
Computex Blection Systems, Tnc.). ] developed ihe administrative and operating procedures for
the lsyout of ballot pages for the votng devices, the programming of the computers 10 count the
ballots, and the information (o train clncuon boerd workers and instruot voters reganding the new
voting roethod.

From 1976 vo IMlmtbgDm,ofEl'acﬁonsand Assistant to the Secretary of State
of Oregon. In thst capacity, I supcmsed afl elections held in the State of Orcpon. 1 oppeared as
& witacss in numerous Jegislative and judicial procecdings. Our office inspected, tested, snd
centified all voting systems proposed ﬁornle and use in Oregon. We also established by
adminjstrative nile a standardized 1esting protocol 10 be used by all counties employing
sutomated vote tally systems. During this same time period, 1 served as an Advitor to the
Fedara) Election Commigsion’s Cleariaghouse for Blections. As an Advisor, [ provided expert
infocmation ® the Clearinghouse regarding all aspects of the lection system. From 1991 ©
1992, | was retained by the Sccrctary of State of Alaska w provide advice regarding alf phases of
the election process.

AsDixeworofElediomin St. Louis County and for the State of Oregon, I supervised
mumerous recounts. For further information repxdln; my background and qualifications, piesse
refcrunhe attached cwmuhn vitae.

A.saresuhofmymmyymoiw supervising elections, dc'\':eloping.
implemcnring and validating punch card ballot tabulstion sysiems, and supervising recounts, ]

- have formed opinions regardiag the mbalation of punch eard batlots, the proceasing and bandling
of punch cerd hallots, recounts involving punch card bellous, and the relative metits of
mechanical versus maoual t:nbulation ofvogu cast by punch card bailots.

-2-
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2. Basedonmygxpaimmdf«dremuonsmdbclow;hismyopinion that
recourtting of afficial ballots should not be done unless it is apparcnt that the original vote 1ally is
not correct based on documents generated from the original vote tally process. The only
excaptiontomisﬁmiphislhedunﬁonmwe!w&casmnmmkmmxm
as s result of a difference in voies between the top two candidates for a race or when the
difference berween the “yes™ and “go™ votes for o measure are wirhin 3 snmorlly prescribed
percentage. This ‘rwoum"mpetfonn;d by the Flotida couaty election officials within the
past few days. Unless s 100 percent recount is performod, no vote totals can be changed.

3. Cmmwmmw»mﬂbmuﬁmexpﬂimemmdm
from machine processing. A votc tally machine physically pulls and pushes cards through a slot
in order 10 “read” the holes in a ballot for the purposes of compiling a vote towal. Muluple
processing of the same ballot cards typically causes a degradston of the cards which reduces the
stamina of the cards. Ballot cards processed & aumber of times by vote tally machines ofientimes
are mutilated or‘dcstroyed wheu the tally machines “jam"™ during the additional mechine
processing.

4 Mdﬁplcmoomfngofhﬂotandsmm some cases produce differcnt vote fally -
results. This ususlly ocours as the result of pieces of “flying” chad lodged within a deck of ballos
cards. The vate ally mechines use 8 blower 10 move cards from the intske hopper fo the oumake
slackzt As the blower opesates, it may move a piece of chad into an otherwise valid response
position in a dack of ballot cards and thus nogete 2 valid vote. Alternatively, a chad covering a
-votingwﬁﬁm‘uﬁbmmeﬂsl@mmmmﬂﬁplemﬁngm@dﬂmm“wm”w

avom-f‘or s candidale not selected by a voter. There is no way 1o detcrmine when either or both

3.
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of these events occur. This manipulation of chad can resuht either from design or from accident
in ths case of band counting.

s, Evcxyﬁmethcbanmwdsqecmedorbmdlcd.thzirqun!ityaevid:meoftbe
voter's original inteat is degraded. This applies not only as to the particular office at issue in the
recount, but also 10 all other offices and issucs vored on the ballots. The ballots must be handled
sevenal times by election officials from the time they arc removed frowm the ballot box antil
secwred after the vore tlly. Evayﬁmtﬁebdlmmdsmmmndthcymtamu
handled several imes.

6. Manusl recounting of computer ballot cards does not assure better vore taily
sccuwragy. mmmmwmmm&mmurmm
enswe the accurcy of the progras. In most cases a manual rocount of ballots will be inaccurate .
and thus pot agree with the mechaniosd count performed by a computing machine. There are
severa) reasons for this sitmtion: '

. Avownﬂym.ehineﬁn’cmmhﬁidmwlﬂwdmuislcnﬂy. A
manual recount is aot consisteny,

. Recounting ballots places extreme peessure and stress on the people
Mlydoin;lbe'teeom.t. This can snd usually does cause a great many °
errors in the counting of the ballors.

o Recount boards are usally allowed to make decisions for the purpose of
- ining” voter intent. Thess actions will alter the sutomated vote

nllytoh!gpnamdbythe_lallymachinc.
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. Poor supervision and insdequate maining of recount boards will produce
different tcsﬁluthnnlboscpmvidedbythc voi ially machine because
these boards will mals “subjective decisions” rcgarding what the boards
feel is the Intent of a vater. |

. Wholly defective and rejectod ballows mxy be included in 8 manual count
at the discretion of a recount board.

Idxheundupénﬂqofpeﬁwymmefmgoingkmemdcmcn Executed on

November 11, 2000,
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Raymond A. Phelps, Jr.
CREDENTIALS
1972-1976  Director of Eiections, St. Lowis County, Missouri

Administered the clections of more than 100 governing bodies awthorized to call
clections in the county. On average, these elections numbered 200 per year and
involved the sclection of candidates for cities, special service districts, county,
state and federal offices, as well as the approval or rejection of ballat measures of
the various governmental units. We were the principal person directing a two-
year effort that successfully recodified Missouri’s clection laws.

| supervised s permanent s1aff of 79 people. We processed voter registrations,
absentee ballot requests. selected polling place locations, recruited and irnined
clection board workers (judges). established precincts for polling place
assignment, developed ballot layout for voting devices, prepared and delivered
voting devices to polling places, collected and pracesscd ballots voted at a polling
place and by the absentee method, trained recount boards and supervised the
recounting of ballots cast at an efection. and prepared official abstract of votes to
report official final voring rosults.

Of my many achicvements. in 1976 ] changed the method of voting in St. Louis
County from mechanical lever machines (Shoup) to automated punch card voting
(Computer Election Systems, Inc.). 1 developed the administrative and operating
procedures for the layout of baflol pages for the voting devices, the programming
of the computers 1o count the ballots, the information needed to train election
board workers and the aids used to jnform voters of the new voting method.

. This new voting system was used for the first time at the 1976 primary and
general elections.

1976-1986  Director of Elections. Assistani to Oregon Sccrclary of State

.Supervised all elections held in the state. As pan of my duties. |} prepared and
published all administsative rules regarding the administration and conduct of
elections held in Oregon. | worked very closely with the state’s 36 county
clection officials to ensure the integrity of Oregon’s election sysiem. We
supervised the training of recount boards and the secounting of ballots cast at an
election. [appeared as 8 witness in numerous legislative and judicial proceedings.

Our office inspecred. tested and certified a)l voting systems proposed for sale in
Oregon prior to the actual use of such a system at an election. Prior {o the use of
an sutornated system af any slection, our office cxamined and approved the layout
of all of the ballot pagcs used by an automated vote tally system. In nddition, we
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esiablished by administrative rule a standardized testing protoco! to be used by all
counties cmploying automated vote tally systems.

Of my many achievements. | established administrative procedures to enable
people to use the mail system for registcring 10 vote, led the eflort that gained
passage of a recodification of the state’s election laws. established the
administrative and legislative guidelines for the conduct of statewide elections
entirely by mail, and consolidated all election dates in the state to allow clections
only on six specific dates per year.

1 direcied the reapportionment of the siate fotlowing the 1980 decennial census.
This plan was approved by the Oregon Supreme Court.

1976-1986  Advisor, Federal Biections Commission, Clearinghouse far Elections

Met to provide expert information ta the Clearinghouse regarding all aspects of*
the election sysiem, i.c., voter registralion, absentee voting, selection of polling
places, handicapped voting pracedurcs, absentce voting (overseas and military),
initiative and referendum petitioning process and the recruitment and training of
election board workers.

Of my seveml achievements, | collaborated with a contractor retained by the
Clearinghouse in the preparstion of a threc-part manual related to the “Planning, .
~ Costing and Administration of Elections.” ,

1991-1992  Consuliamt, State of Alaska

Retained by Secretary of State Jack Coghill to advise reparding all phases of the
election process. We initially deslt with the matier of reapportionment following
the 1990 decennial census singe the state was an “scknowledgment”™ state under
the federnl Civil Rights Act.

As time past, we became involved with all aspects of the administration of the
state’s clection system. We effectively supervised the work of all of the

employees of the state’s election office for the 1992 local, state and federal
elections. '

1991 Director of Operations, Speaker of the Oregon House of Representatives

I developed the reappdnio_nmt plan adapted by the House of Representatives.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as

registered Flonda voters,
and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,
vs.

THERESA LePORE, CHARLES E. BURTON,
~ *ROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, JR.,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
/

TEMPORARY RESTRAINING ORDER
Plaintiffs’ Emergency Motion for Temporary Restraining Order and Preliminary
Injunction (the “Motion™) came before the Court on November __, 2000; and, the Court having
found and concluded that adequate notice of the Plaintiffs’ request for a temporary restraining
order was given under the circumstances; the Court having considered the Motion and
memorandum submitted in support thereof, the Plaintiffs’ Verified Complaint and the remaining

papers submitted by Plaintiffs; and based on all of the foregoing, the Court finds that unless a
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temporary restraining order is granted, Plaintiffs will suffer immediate and irreparable harm
through violation of their First and Fourteenth Amendment rights because:

(1)  Plaintiffs have demonstrated a substantial likelihood of prevailing on the
merits, and that, absent the requested relief, Plaintiffs will be irreparably injured by allowing
Defendants to undertake complete manual recounts of the ballots from the November 7" election
and announce results of such manual recounts, as any such manual recounts would unduly extend
the election process, introduce the potential for human error or fraud to occur, and impermissibly
impede the Plaintiffs’ constitutional right to have their votes certified;

(2)  The voters of the nation and Florida, inclusive of Plaintiffs, have a
substantial constitutional interest in not having their votes (already the subject of one recount in
Florida) diluted or debased by further recounts that are in no way linked to any showing of fraud
or matenial urregularities in the voting process and that would serve only to create unnecessarily
delay the election process. Furthermore, a temporary restraining order is necessary so that the
federal election process will not be unduly and unnecessarily extended. Thus, it is in the public
interest that Defendants be temporarily restrained from completing manual recounts of the baliots
in the absence of a showing that the voting process has been affected by fraud, corruption or
coercion; and

3) The harm Plaintiffs’ would suffer in the absence of relief clearly
outweighs any harm that Defendants may incur. Therefore, i.t is hereby

ORDERED AND ADJUDGED, pending a determination of the Plaintiffs’
request for a preliminary injunction, which shail be heard by the Courtat____ am.on

November , 2000:

—T
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1. The Emergency Motion for Temporary Restraining Order and Preliminary
Injunction is hereby granted. Defendants may move to dissolve or modify such order at any
time.

2. Defendants, including any person or entity who is served with a copy of
this Order, and their officers, directors, agents, servants, employees and all other persons acting
in active concert or participation with them, or any of them, are hereby restrained and enjoined
from conducting manual recounts in Dade, Broward, Palm Beach and Volusia counties.

3. As a condition of this order, which is effective immediately, Plaintiffs
shall post a bond in a form satisfactory to the Clerk or a certified check in the amount of

$ , securing Defendants against their costs and damages if it js found that they

have been wrongfully restrained. Said security is to be filed within forty-eight hours of this

entry.
~— 4. This Order shall expire at 11:59 P.M. on November ____, 2000.
DONE AND ORDERED in Chambers at Palm Beach County, Florida, this _____
day of November, 2000.

UNITED STATES DISTRICT JUDGE

cc: Counsel of Record

miarei 231307 vi [406701" doc)
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as

registered Flonida voters,
and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,
vs.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, JR.,,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

Defendants.

TN N e e N N Nt et S st St nt St Nt Nt Nl gt mad gt w? S mut g mt/ v’ i v ot

PLAINTIFFS’ RULE 65(C) MEMORANDUM OF LAW IN
SUPPORT OF IMPOSITION OF A NOMINAL BOND
REQUIREMENT FOR PURPOSES OF A TEMPORARY
RESTRAINING ORDER

Plaintiffs, by and through their undersigned counsel, respectfully submut this

memorandum in support of their request that the Court require nominal security for the issuance

of a temporary restraining order (“TR(O”) sought simuitaneously herewith. As explained below,

miansi 232276 ¥1 [42840)! 80<)



FROM WHITE & CASE 11 11°00 11.19-8T 10-29 NO 4862406122 F 74

Cade 6:00- cv -01510-JA Document 10 F|Ied 11/14/2000 Page 99 of 160

defendants are unlikely to suffer any significant injury that can be attnbuted to the issuance of a
~ TRO, and thus no bond should be required.

Federal Rule of Civil Procedure 65(c) provides that “[n]o restraining order or preliminary
injunction shall issue except upon the giving of security by the applicant, in such sum as the
court deems proper, for the payment of such costs and damages as may be incurred or suffered
by any party who is found to have been wrongfully enjoined or restrained.” The determination
of the appropriate amount of the security required by Rule 65(c) rests within the discretion of the
district court. See land Dep’t of Human Resources v. United States ’t of Agriculture,
976 F.2d 1462, 1483 (4th Cir. 1992); Wilson v. Office of Civilian Health and Medical Program
of Uniformed Services (CHAMPUS), 866 F. Supp. 903, 910 (E.D. Va. 1994); 11 Wright &

Miller, Federal Practice and Procedure § 2954, at 525 (1973). District courts have discretion to
require only nominal security, or none at all. See Wilson, 866 F. Supp. at 910 (district court
~— exercised its discretion under Rule 65(c) in requiring plaintiff to post a bond of zero dollars); 11

Wnght & Miller, supra, § 2954, at 529; see also West Virginia Highlands Conservancy v. Island

Creek Coal Co., 441 F.2d 232, 236 (4™ Cir. 1971) ($100 bond); Warmner v. Ryobi Motor Products

Corp., 818 F. Supp. 907, 909 (D.S.C. 1992) ($250 bond).
The purpose of a security bond under Rule 65(c) is “to protect an enjoined party from the
negative effects of the injunction [or TRO] if it later becomes apparent that the injunction for

TRO] was wrongly issued.” Leeb Lines v. Barsky, No. 87 CIV 8714 (SWK), 1988 WL 31870 at

*1 (S.D.N.Y. March 24, 1988); see Pargas, Inc. v. Empire Gas Corp., 423 F. Supp. 199, 244 (D.

Md. 1976); 11 Wright & Miller, supra, § 2954, at 523. Accordingly, ‘“[t]he bond need only be

sufficient to cover defendant’s potential losses from not being able to do what he would have

erdagms 232276 ¢ {428401* doc)
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FROM WHITE

done but for the injunction [or TROJ.” Leeb Lines, 1988 WL 31870 at *1; see Pargas, 423 F.
Supp. at 244. In this case, defendants plainly would not suffer any loss from issuance of a TRO
and, thus, no security, or minimal security, should be required.

It is settled law that the amount of security required by a district court should be no larger
than necessary to satisfy the likely damages that would result directly from the injunction or TRO
itsclf. “{T]he only damages recoverable from an injunction [or TRO] bond are those arising from
the operation of the injunction [or TRO] itself and not from damages occasioned by the suit
independently of the injunction [or TRO] (see Lever Bros. Co. v. Int’ mical Workers Union
554 ¥.2d 115, 120 (4" Cir. 1976)), and the injunction [or TRO) must be the proximate cause of the
damages.” See 11 Wright & Miller, supra § 2973, at 645-55. Thus, “the security will not include
any damages for claims against the party who instituted the action other than those directly
attributable to the improvidently issued injunction.” 11 Wright & Miller, supra, § 2954, at 525.
Defendants can point to no proof that issuance of the requested TRO would result in damages to
them.

Under these circumstances, the Court should not require plaintiffs to post any secunty in
connection with the issuance of the requested TRO.

Dated: November 11, 2000.
Respectfully submitted,
Barry Richard, Esq

GREENBERG TRAURIG, P.A,
Tallahassee, Florida

Theodore B. Olson, Esq.
GIBSON DUNN & CRUTCHER LLP

Washington, D.C.
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Benjamin L. Ginsburg, Esq.
PATTON BOGGS L.LP
Washington, D.C.

-and -

WHITE & CASE LLP
Attomeys for Plaintiffs

Suite 4900

200 South Biscayne Boulevard
Miami, Flonida 33131-2352
Telephone: (305) 371-2700
Facsimile: (305) 358-5744

/J]/L,,-——»

Maiscos D. Jiménez
Florida Bar No. 441503

Of Counsel:

George J. Terwilliger 111
Timothy E. Flanigan
WHITE & CASE LLP
Washington, D.C.

nHemi 232276 v 1 [420401! L 5]
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA Case No.
DOUGLAS, GONZALO DORTA, CARRETTA

KING BUTLER, DALTON BRAY, JAMES S.

HIGGINS, and ROGER D. COVERLY, as

registered Flonda voters,
and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,

THERESA LePORE, CHARLES E. BURTON,
CAKOL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
0 D LEAHY, LAWRENCE KING, JR.,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL, and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

)
)
)
)
)
)
)
)
)
)
)
)
)
vs. )
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
/

CERTIFICATE IN SUPPORT OF EMERGENCY MOTION FOR

TEMPORARY RE 1

I, Marcos D. Jiménez, am the attomey of record for plaintiffs in the above-captioned case.
In support of plaintiffs’. Emergency Motion for Temporary Restraining Order, I certify as follows:
1. Defendants have begun or will imminently begin conducting manual recounts of

certain ballots cast 1n the November 7, 2000 election for President of the United States in only

four counties in the State of Flonida.
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2. On the morning of November 11, 2000, I caused to be sent to defendants by
facsimile copies of the Verified Complaint, Motion for Emergency Temporary Restraining Order
and Preliminary Injunction (“Motion™), and the remaining papers filed in support of the Motion,
including a Notice of the Motion and this Certificate. I also caused to be attempted notice by
telephone to the defendants that plaintiffs intended to seek an emergency temporary restraining
order on November 11, 2000.

3. Further notice should not be required in light of the immediate and irreparable
injury Plaintiffs will suffer if the emergency temporary restraining order is not entered.

Dated: November 11, 2000.

Respectfully submitted,

Barry Richard, Esq.
GREENBERG TRAURIG, P.A,,
Tallahassee, Florida

Theodore B. Olson, Esg.
GIBSON DUNN & CRUTCHER LLP
Washington, D.C.

Benjamin L. Ginsburg, Esq.
PATTON BOGGS LLP
Washington, D.C.

-and -

WHITE & CASELLP
Attomeys for Plaintiffs

Suite 4900

200 South Biscayne Boulevard
Miami, Florida 33131-2352
Telephone: (305) 371-2700

Facsimile: (3 5877
By: /057 Z’

Marcos D. Jiménez
Florida Bar No. 441503

Of Counsel:

George J. Terwilliger IIT
Timothy E. Flanigan
WHITE & CASELLP
Washington, D.C.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
Case No. 00-CV-9009
Middilebrooks

NED L. SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA, CARETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY,

as Florida Registered Voters

and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and
Vice President of the United States of America

Plaintiffs,
VS.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,

SUZANNE GUNZBURGER, ROBERT LEE,

DAVID LEAHY, LAWRENCE KING, JR.,

MIRIAM LEHR, MICHAEL McDERMOTT, ANN
McFALL, and PAT NORTHEY, in their official
capacities as members of the County Canvassing
Boards of Palm Beach, Miami-Dade, Broward and
Volusia Counties, respectively,

Defendants.

RESPONSE OF VOLUSIA COUNTY CANVASSING BOARD
TO PLAINTIFFS’ MOTION FOR TEMPORARY INJUNCTION

Plaintiffs seek a Temporary Restraining Order and Preliminary Injunction from this

Court prohibiting the Volusia County Election Canvassing Board from proceeding with a
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manual recount of the November 7th election results conceming the Offices of President

and Vice President of the United States.

PRELIMINARY STATEMENT OF FACTS

Defendants, MICHAEL McDERMOTT, ANN McFALL, and PAT NORTHEY, in their
official capacities as members of the Volusia County Canvassing Board, acting by authority
of a Home Rule Charter, Laws of Florida, Special Acts, 70- 966, and Fla. Stat. 102.141,
by and through their undersigned counsels, state in response to Plaintiffs’ Emergency
Motion for 'i‘emporary Restraining Order and Preliminary Injunction, as follows:

1. On November 8, 2000, at approximately 2:00 a.m., Defendants reported the
results of the 2000 general election wherein votes were cast by the registered voters of
Volusia County, Florida for electors of all candidates for President of the United States.

2. On November 8, 2000, the Florida Secretary of State, Katherine Harris,
directed Volusia County and all other Florida Counties to recount all ballots cast, pursuant
to the automatic recount procedure in Section 102.141(4), Florida Statutes. The recount
was completed by the Volusia County Election Department at approximately 6:00 a.m.,
November 9, 2000.

3. The Florida Democratic Party timely requested a manual recount on
November 9, 2000, stating the reasons for said request pursuant to Section 102.166(4)(a),
Florida Statutes. See affidavit of Deanie Lowe attached hereto as Exhibit # 1.

4, A manual recount of all Volusia County precincts, including the 3 precincts
requested by the Florida Democratic Party, was commenced on November 12, 2000, and

is expected to be completed before noon, November 14, 2000. The resuits will be timely
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centified and forwarded to the Department of State . See affidavit of Michael McDermott

attached hereto as Exhibit # 2.

MEMORANDUM IN SUPPORT OF RESPONSE

Recognizing the importance of the election results for electors of President and Vice
President of the United States, the Volusia County Canvassing Board has acted in all
regards for correctness throughout the process of counting and recounting. Defendants
have carefully followed the laws of the State of Florida in this matter, and have acted in the
interest of the parties concerned, including candidates, political parties and voters.

Pursuant to Section 102.166, Florida Statutes, the Florida Democratic Party
requested a manual recount after the Canvassing Board completed the mandatory recount
ordered by the Secretary of State. The reasons stated in the written request prompted the
Canvassing Board to extend the manual recount to all precincts of Volusia County and,
because they had been advised by the Supervisor of Elections about an equipment
malfunction at Precinct 216 and the Holly Hill precinct, the board sought accuracy of the
election results.

The manual recount orchestrated by the Canvassing Board consists of 4 person
teams that review and count every ballot. Only one member of the team physically handles
the ballot. Since we use paper ballots that are marked by the voter and read by an optical
scanner, the likelihood of errors is minimized during our recounting process, compared to
problems associated with punchcard ballots.

Although this election controversy involves the Office of the President and Vice

President of the United States, it is, in fact, a dispute over the marking and counting of
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ballots. Roe v. Alabama, 43 F.3d 5§74 (11th Cir.1995) (Roe ). The manual count of ballots
by canvassing boards in this state is authorized and procedurally guided by Section
102.166(4), Florida Statutes. The Volusia County Canvassing Board has followed the
legislative scheme and the directives of the Secretary of State with regard to all recounts
undertaken in this case. Sections 102.141(4) and 102.166(4), Florida Statutes. It has not
acted arbitrarily, but has exercised the sound discretion that the law grants to canvassing
boards. Broward County Canvassing Bd. v. Hogan, 607 So.2d 508 (4™ DCA 1992),
Section 102.166(4)(c), Florida Statutes.

The likelihood of correctness of amanual recount by the Volusia County Canvassing
Board is enhanced by the correctness demonstrated during the manual recount done of
the Precinct 216 results. The manual recount procedure of the canvassing board was
reliable in that instance, and will be reliable now.

CONCLUSION

The Volusia County Canvassing Board exercised its statutory discretion and ordered
a manual recount of the results from the presidential election. The recount is underway
at this time and is expected to be completed timely.

The reasons stated by the Florida Democratic Party in its request for a manual
recount raised concerns about equipment failure. The Canvassing Board had prior
knowledge of the equipment problems. The manual recount procedure utilized by the
Canvassing Board is likely to render an accurate count of the election results.

The action taken by Defendants in this matter was lawful, proper and required under

Florida Statutes. They have followed the directives of the Chief Elections Officer of the
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State of Florida, The Secretary of State, and have complied with the laws of this state.
Defendants, Michael McDermott, Ann McFall and Patricia Northey respectfully
request that Plaintiffs’ Motion for Temporary Restraining Order and Preliminary Injunction

be DENIED.

CERTIFICATE OF SERVICE
| HEREBY CERTIFY that a true and correct copy of the Response to Plaintiff's
Motion for Temporary Injunction was sent via hand delivery and facsimile (305-358-5744)
to Marcos D. Jimenez, Esq. White and Case LLP, Attomeys for Plaintiffs, Suite 4900, 200
South Biscayne Bivd., Miami, Florida 33131-2352; and to Harlan L. Paul, Esq., Attorney
for Plaintiffs, P. O. Box 208, DeLand, Florida 32721-0208, facsimile (904) 734-1295, 12th

day of November, 2000.

DANIEL D. ECKERT L. ROLAND BLOSSOM
Florida Bar No. 180083 Florida Bar No. 216259
Volusia County Attormey Assistant County Attorney
123 West Indiana Avenue 123 W. Indiana Avenue
Deland, Florida 32720-4613 Deland, Florida 32720-4613
Telephone: 904-736-5950 Telephone: 904-736-5950
Facsimile: 904-736-5990 Facsimile: 904-736-5990
Attorney for Defendants Attomey for Defendants

/4.% gzw M U N a8

cF/RANK B. GUMMEY, il DAVID V. KORNREICH

Florida Bar No. 156128 Loy Florida Bar No. 098576

Assistant County Attomey Muller, Mintz, Kornreich, Caldwell,

123 West Indiana Avenue Casey, Crosland & Bramnick, P.A.
Deland, Florida 32720-4613 Suite 3600, First Union Financial Center
Telephone:904-736-5950 Miami, Florida 33131

Facsimile: 904-736-5990 Telephone: 305-358-0800

Attomey for Defendants Facsimile: 305-379-3802

Attommey for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
Case No. 00-CV-9009
Middlebrooks

NED L. SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA, CARETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY,

as Florida Registered Voters

and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and
Vice President of the United States of America

Plaintiffs,
vs.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,

SUZANNE GUNZBURGER, ROBERT LEE,

DAVID LEAHY, LAWRENCE KING, JR.,

MIRIAM LEHR, MICHAEL McDERMOTT, ANN
McFALL, and PAT NORTHEY, in their official
capacities as members of the County Canvassing
Boards of Palm Beach, Miami-Dade, Broward and
Volusia Counties, respectively,

Defendants.

AFFIDAVIT
DEANIE LOWE

COMES NOW, Deanie Lowe, Supervisor of Elections, Volusia County, after being

1
EXHIBIT

I
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duly sworn and states as follows:

1. | have served continuously as Supervisor of Elections for Volusia County
since 1993.
2. Volusia County conducted an election for President on November 7, 2000,

using a paper ballot, a sample of which is attached (Attachment A).

3. Volusia County uses an electronic voting system certified by the Florida
Division of Elections. The AccuVote optical scan system is a product of Global Election
Systems, Inc., which prepared the descriptive literature at Attachment B. The AccuVote

system was utilized November 7, 2000, to conduct the election and determine the results.

4, The Florida Democratic Party requested a manual recount November 9, 2000
(Attachment C).
5. Prior to the Democratic Party's request, | had advised the Canvassing Board

of the matters raised in paragraph 2 of the Democratic request and provided explanation
of them as follows:
a. Six precincts were unable to transmit data over the phone lines after the
polls closed.
Explanation: As a safeguard, the AccuVote system will not transmit from the
precinct if any electronic interference is detected on the telephone line. Because of this,
several regional sites throughout the County are provided to take the equipment to

transmit. The six precincts did this and transmitted successfully.
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b. The memory of the Holly Hill precincts tabulation machine bumed out.
Explanation: The diskette in the tabulating equipment in Holly Hill failed. As a
result, the equipment would not transmit the vote. The failed diskette was replaced and
the ballots were reinserted in the tabulating equipment.

¢. The Precinct 216 tabulation of votes first showed almost five times as
many votes cast than registered voters in the precinct, a decrease of more than 16,000
votes for electors pledged to Al Gore and Joseph Lieberman, the erroneous award of more
than 8,500 votes to the electors pledged to the Republican candidate, the erroneous award
of almost 10,000 votes to Socialist Workers Party candidate James Harris, and the
erroneous deduction of over 2,400 votes to Green Parly candidate Ralph Nader.

Explanation: The obvious malfunction of Precinct 216 was immediately detected.
The faulty diskette was replaced, the ballots were reinserted in the tabulating equipment
and electronically totaled. The baliots were subsequently counted manually which
confirmed the electronic count.

d. Dramatic inconsistencies also appeared in the initial vote counts of other
candidates in the Presidential election. Unofficial count of the ballot totals for Constitution
party candidate Howard Philips decreased by over 2,900 votes, and ballot totals for
Libertarian party candidate Harry Browne decreased by over 2,700 votes. There was no
corresponding increase in votes to other candidates. The increase in the vote count for
the other candidates combined totaled 570 votes. Despite these dramatic aberrations, the

votes for Al Gore and George Bush did not change by even a single vote.
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Explanation: This occurred in Precinct 216, the explanation of which is in
subparagraph “c” above. ltis noted that the Democratic Party’s request states that votes
for Al Gore and George Bush were not changed.

e. During the recount process on the afternoon of Wednesday, November
8, 2000, a precinct clerk appeared at the Volusia County Elections Office with a bag of
ballots that had not been previously returned.

Explanation: Ballots are counted by the electronic equipment at the precinct as they
are inserted into the machines by the voters. The poll workers electronically transmit the
precinct vote and then manually deliver the already counted ballots in sealed containers
to the Supervisor’s facilities. A poll worker drove various pieces of voting materiais and
equipment including the sealed container of ballots in a private vehicle to the Supervisor's
office November 7, 2000. Either the poll worker or a Supervisor's employee helping unload
the poll worker’s vehicle the night of the election overlooked the sealed container of ballots
on the rear floorboard. The next day the poll worker delivered the container still sealed.

6. The manual recount of all ballots ordered by the Canvassing Board started
November 12, 2000.

7. | have read the affidavit of Raymond A. Phelps, Jr., (Exhibit B to Plaintiffs’
Emergency Motion for Temporary Restraining Order). The concerns he expresses about
degradation of ballots pertain to the punch card type which are read by a mechanical card

sorter. Volusia County ballots are not punched. They are marked with pen or pencil. They
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are read by optical scanning equipment. There are no holes made in the ballots and no

“chad” produced.

FURTHER AFFIANT SAYETH NAUGHT.

DEANIE LOWE, Supervisor of
Elections, Volusia County

Sworn to and subscribed before me this
12th day of November , 2000.

| NN A VA

Notary\Publiébignature s —~—

Q&"l@‘ MARGIE E. HELTON

Margie E. Helton

Notary Public Name (Typed,
printed or stamped)

{ bt MY COMMISSION # CC 710926
LS EXPIRES: January 26,2002
1-800-3NOTARY Fla Natary Service & BondingCi ‘

My commission expires: January 26, 2002
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FLORIDA DEPARTMENT OF STATE paren) ol Vewran Al

Katherine Harris
Secretary of State
DIVISION OF ELECTIONS

MEMORANDUM TO ALL SUPERVISORS OF ELECTIONS
Wednesday, November 8, 2000
9:30 a.m.

TALLAHASSEE -- As of 6:00 am., Wednesday, November 8, 2000, the Florida
clection retums in the 2000 U.S. Pre51dent1al election were 2,909,135 for Repubhcar'l
candidate George W. Bush and 2,907,351 for Democratic candidate Albert Gore. These
returns reflect all precinct ballots cast and all ahsentee ballots cast in all 67 Florida
counties, with the sole exception of outstanding overseas absentee ballots.

The difference in votes cast is 1,784 in favor of Governor George W. Bush, which is less .
than one half of one percent of all votes cast. Under these circumstances, Florida law
requires an automatic recount of all votes cast, pursuant to section 102.141(4), Florida |
Statutes. The recount shall be conducted in each county by the statutorily prcscnbed :
county canvassing board. It is expected that the recount will be completed by the close of
business on Thursday, November 9, 2000. You are not requircd to certify the results of
the elections until the recount has been completed.

Under Florida law, Secretary of State Katherine Harris is the constitutionally independent |
officer elected by the people of Florida as the chief election officer of the state. As such,
it is her responsibility to obtain and maintain uniformity in the application, operation, and
interpretation of the election laws. Florida law has rules and procedures to ensure the
integrity and accuracy of the recount process. The Secretary of State has sworn to uphold
the laws of the state to their fullest extent and will exercise her sworn duties with the
utmost vigilance.

The Capitol » Room 1801 e« Tallahassee, Florida 32399-0250 » (850) 483-7690 ,
FAX: (850) 488-1768 * http/fwww.dos.state.fl.us » E-Mail: election@mail.dos.state fl.us !‘
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% Division of Elections - Florida 5] ite Index H

Department of State

Veliing Systems

Home

Certified Voting
Systems Used in
Florida

Table of Methods

There are currently 63 Florida counties that use
one of the many electronic voting systems
certified by the Division of Elections. In addition,
three counties use mechanical voting machines

and one county uses manually tabulated paper
ballots.

The Division of Elections has prepared a list of
vendors with electronic voting systems certified
for use in the State of Florida. Links are
provided to vendor home pages that provide a
variety of vendor-provided information.

““Copyright ©, 1999. State of Florida, Depariment of State. All Rights Reserved and other copyrights apply
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AccuVole

The AccuVote ‘ ’
. Tools

The AccuVote optical scan system is a precinct count and ; ‘S

central accumulation voting system that brings a new level of

speed and simplicity to the voting process and the task of ' News
conducting elections. It gives the election administrator ;
powerful resources for individual polling places and the
accumulation center (i.e., Election Central). Furthermore, the
AccuVotesystem streamlines the entire election process, from About
the initial definition of candidates and issues, until the polls

close and results are final.

|

Of paramount importance is the fact that the AccuVote system
has three of the characteristics that are still among the most
desired by many in today's voting public and within the election
administration community. They are:

e Name-on-the ballot

o Ballots that are counted in the polling place, not
transported to a central location

e Clear and distinct audit trail

The AccuVote system also addresses the needs for accuracy,
security and integrity throughout the voting process.

Accuracy: Using paper ballots, the system collects

permanent, physical records of voter choices. It accommodates
traditional recounting procedures. |
Security: The system features management controls over the
voting process from ballot preparation to the verification of -
results. ;

Integrity: The system performs only those functions |
specified by the election officials. It provides a complete audit '
trail to confirm election results.

The AccuVote system also provides the advanced features
necessary to conduct elections with ease and confidence.

For election administrators/officials, the AccuVote system
istreamlines each stage of an election while providing
\comprehensive security measures. The system helps provide a
secure election environment through a combination of '
passwords, security levels and physical locks.

For precinct workers, the AccuVote is compact and lightweight *
so that it can be easily transported to and from the polling :
place. They can start using the AccuVote with minimal |
training and no computer expertise. After just a few hours of
introduction and training, precinct workers can set up and

http://www.globalelection.com/accuvote.htm!} 11/11/00
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monitor elections with ease and confidence.

For voters, the ultimate end users of the system, the AccuVote
features a straightforward, easy-to-understand concept. Voters
simply indicate their choices by shading in an oval just as they
would when selecting answers on a school test, or numbers on a
lottery ticket. They have the opportunity to review their final
decisions on paper, before casting their vote by inserting the
ballot into the AccuVote tabulator.

The Integrated Advantage

The AccuVote system design is simple, yet powerful and
functional. One of the most significant features that separate the
system from its competitors is the seamless integration between
the hardware and software components. This integrated
advantage provides the election administrator with powerful
tools to manage the entire election process with just three basic
components. This tightly integrated system requires no external
devices to download, upload, or erase memory cards, generate
postscript files, tabulate early/absentee ballots, tabulate
precinct ballots, or display media results.

The system's integrated components are:

The AccuVote Tabulator: The tabulator is a muiti-functional
unit that is the heart of the voting system. 1t is the interface
between the individual voter and the accumulated will of the
electorate as a whole. It counts and tabulates the ballots at
precincts on election day and communicates with the host
computer at Election Central by transmitting results for
accurate and timely jurisdiction-wide results.

The Application Software (GEMS ): GEMS is powerful multi-
user multi-functional NT-based software that performs all of
the election functions in a seamless fully integrated manner. It
concurrently and automatically generates:

Appropriate ballot styles for each precinct

Postscript ballot files for postal ballots that eliminate
manual typesetting and endless proofing tasks
Precinct-specific media for precinct tabulation

Vote tally files that receive totals to produce and
distribute cumulative election results

|
i

'The Host Computer: The host computer is a PC-based
computer system configured to perform all of the necessary
integrated functions of the application software, from the
beginning of the election process, to the posting of final
jurisdiction-wide results.

Other Exclusive Features

Ballot Size, Flexibility : The AccuVote ballot is 8.5" wide and
canbe 11", 14" or 18" long depending upon the number of

http://www.globalelection.com/accuvote.html 11/11/00
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races, candidates and issues on the ballot. Ballot layout is
freeform and flexible and can be formatted in one, two, three or
four columns, front and back. The standard 8.5" width also
makes printing less complicated. Since either the 8.5" x 11"
size or the 8.5" x 14" size ballots accommodates most elections,
standard size boxes and shelves can be used for transport and
storage.

Visible Light Reader: The AccuVete tabulator utilizes visible
light reader technology that permits the voter to shade in the
oval next to the candidate of choice with a standard pen or
pencil. This is especially advantageous in and un-controlled
absentee-by mail voting environment.

Internal Battery Backup: The AccuVete tabulator employs a
battery backup feature that acts as an uninterruptible power
supply. The battery is automatically and continuously charged.
It engages during a power failure to permit the voting process to
continue. It also provides enough power to print the zero tape
at the opening of the polls and ready the AccuVote system to
begin accepting ballots, continue counting ballots, or even print
and transmit results at the closing of the polls.

TeleResults: The AccuVote system pioneered modem
transmission of precinct results directly from the polling place
to the host computer for jurisdiction-wide results using standard
landlines or cellular telephones. Global first introduced
TeleResults in 1994 and it has since become the industry
standard. Global users throughout the United States and
Canada are using TeleResults extensively.

Postscript, the "Electronic Ballot": A major cost-saving
feature of the AccuVote system is the so-called
"electronic ballot." Now as an integral function of the
ballot layout process, Global's application software
produces an industry-standard postscript file, which is
then transmitted to a qualified commercial printer for
ballot production. This advanced feature eliminates time-
consuming process of typesetting and drastically reduces
the seemingly endless task of proofreading and making
corrections. It is notable that that the Global postscripts
file production is part of the Integrated Advantage, and
requires no third party intervention typical of competitive
isystems.

tF lexible, and Modular Design Concept: The AccuVote
tabulator's modular design measures 14 in. x 16 in. x 3 in. and
weighs only 13.75 pounds. It has been proven to be the most
iflexible optical scan tabulator on the market. It is designed to
loptimize continuous operation in a precinct environment.
Perhaps the most important design feature is that it is a software
driven device. This enables enhancement with software updates
to ensure backward compatibility and eliminate "built-in
obsolesce.

Ease of Maintenance and Storage: The AccuVote system is

http://www.globalelection.com/accuvote.html 11/11/00
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unequaled in its maintenance and storage features. It has the
ability to perform self-diagnostic testing of the system, prior to
each election. Any component of the system, including the
five-year gel cell battery, can easily be replaced as needed.
Routine maintenance includes replacing the audit trail paper
roll as necessary and cleaning the unit before and after
elections. Each tabulator requires only .39 cubic feet of
storage space. Twenty-four (24) units can be stacked 6 foot
high on shelving 4 foot wide and 1.5 foot deep. The ballot box
measures 2 feet x 2 feet x 3 feet and can be stacked two (2) or
three (3) high in a 4 square foot footprint.

http://www.globalelection.com/accuvote.html 11/11/00
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Copyright © 2000 Global Election Systems, Inc.
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REQUEST FOR MANUAL RECOUNT OF BALLOTS
TO VOLUSIA COUNTY CANVASSING BOARD

The State Executive Committee of the Florida Democratic Party (FDP), by and
through undersigned counsel, and as provided in Section 102.166(4), Florida Statutes,
requests that the Volusia County Canvassing Board conduct a manual recount of the
ballots cast on November 7, 2000 in Volusia County, Florida for electors for the offices
of President and Vice-President of the United States of America.

In support of this request, the FDP states:

1. Electors pledged by oath to vote for the Democratic candidates for the
Offices of President and Vice-President of the United States were selected and certified
as provided by Section 103.021(1), Florida Statutes. In accordance with Section
103.021(2), the names of Al Gore and Joseph Lieberman were placed on the
November 7, 2000 general election ballot as the Democratic candidates for the offices
of President and Vice-President of the United States. Votes cast for the Democratic
candidates are counted as votes cast for the presidential electors pledged to support Al
Gore and Joseph Lieberman.

2. During the balloting process, the subsequent tabulation of ballots, and the
statutorily required recount, numerous problems transpired which call into question the
accuracy and veracity of Volusia County's returns for the Offices of President and Vice-

President of the United States. Those problems include:

a. Six precincts were unable to transmit data over the phone lines
after the polls closed;

Page 1 of 3
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b. The memory of the Holly Hill precincts tabulation machine burned
out,

C. The Precinct 216 tabulation of votes first showed almost five times
as many votes cast than registered voters in the precinct, a decrease of more than
16,000 votes for electors pledged to Al Gore and Joseph Lieberman, the erroneous
award of more than 8,500 votes to the electors pledged to the Republican candidate,
the erroneous award of aimost 10,000 votes to Socialist Workers Party candidate
James Harris, and the erroneous deduction of over 2,400 votes to Green Party
candidate Ralph Nader.

d. Dramatic inconsistencies also appeared in the initial vote counts of
other candidates in the Presidential election. Unofficial count of the ballot totals for
Constitution Party candidate Howard Philips decreased by over 2,900 votes, and ballot
totals for Libertarian party candidate Harry Browne decreased by over 2,700 votes.
There was no corresponding increase in votes to other candidates. The increase in the
vote count for the other candidates combined totaled 570 votes. Despite these

dramatic aberrations, the votes for Al Gore and George Bush did not change by even a
single vote.

e. During the recount process on the afternoon of Wednesday,
November 8, 2000, a precinct clerk appeared at the Volusia County Elections Office
with a bag of ballots that had not been previously returned.

3. The problems set forth herein have been the subject of intense national
scrutiny, making the assurance of an accurate vote count of exceptional local, state
and national importance. In order to preserve the integrity of this most fundamental
exercise of the democratic rights of the populace, and in light of the unprecedented
effect that an accurate vote count in Florida will have on the national legitimacy of the

November 7, 2000 Presidential election, a manual recount of a representative sample

Page 2 of 3



Case 6:00-cv-01510-JA Document 10  Filed 11/14/2000 Page 124 of 160

of Volusia County’s ballots is necessary to determine whether an error exists which

could affect the outcome of the election for presidential electors within the state.

4, The FDP requests that all Volusia County, Florida precincts be selected
for a manual recount of ballots.

/1
Dated this / day of November, 2000.

A S

MICHAEL D. CROTTY 'V

Crotty & Bartlett, P.A.

1800 W. International Speedway Blvd.
Building 2, Suite 201

Daytona Beach, Florida 32114
Telephone: (904) 254-6907
Facsimile: (904) 254-3459

Florida Bar Number: 0008273

arﬁwd \ e !
Coay L L

§ el R 0 e AL A
DOUBLAS A_PANIELS !
523 North Halifax Avenue
Daytona Beach, Florida 32118
Telephone: (904) 255-8118
Facsimile: (904) 255-8220
Florida Bar Number: 337031

and

MARK HERRON

Mark Herron, P.A.

301 South Bronough Street, Suite 200
Tallahassee, Florida 32301
Telephone: (850) 567-4878

Facsimite: (850) 224-7004

Pagé 3 of 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
Case No. 00-CV-9009
Middlebrooks

NED L. SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA, CARETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY,

as Florida Registered Voters

and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and
Vice President of the United States of America

Plaintiffs,
VSs.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,

SUZANNE GUNZBURGER, ROBERT LEE,

DAVID LEAHY, LAWRENCE KING, JR.,

MIRIAM LEHR, MICHAEL McDERMOTT, ANN
McFALL, and PAT NORTHEY, in their official
capacities as members of the County Canvassing
Boards of Paim Beach, Miami-Dade, Broward and
Volusia Counties, respectively,

Defendants.

AFFIDAVIT
MICHAEL MCDERMOTT

COMES NOW, MICHAEL McDERMOTT, a County Court Judge of Volusia County,

Florida, and Chair of the Canvassing Board of Volusia County, Florida, after being duly

1
EXHIBIT

I 2
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sworn and states as follows:

1. The Canvassing Board was advised during the evening of November 7, 2000,
that a malfunction of the diskette in the electronic bailot tabulating machine in Precinct 216
caused an obviously erroneous report of the results in the Presidential vote from that
precinct. The Supervisor supplied another diskette which was inserted in another
electronic ballot tabulating machine and all paper ballots from that precinct were
tabulated.

2. On November 8, 2000, Deanie Lowe, Supervisor of Elections, Volusia
County, provided to the Canvassing Board the directive of the Florida Secretary of State
to conduct a mandatory recount of the presidential election pursuant to Section 102.141(4),
Florida Statutes (Attachment A).

3. On November 8, 2000, the Canvassing Board conducted the mandatory
recount by reconciling the printouts of all votes cast from each electronic ballot tabulating
machine with the compilation of results from the host computer. The mandatory recount
revealed no variance from the original count. The ballots were not removed from their
sealed containers or recounted electronically or manually, except for ballots from Precinct
216. Representatives of the Florida Republican Party suggested and expressly agreed to
a manual recount of Precinct 216. The Canvassing Board conducted a manual recount
of the ballots from Precinct 216 and the result was identical to the result from the electronic

tabulation received after the substitution of the diskette.
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4. After the mandatory recount, on November 9, 2000, the Florida Democratic
Party requested a manual recount of all ballots. The Canvassing Board granted the request.

5. On November 12, 2000, the Canvassing Board began the manual visual
recount of all ballots which continues at the time that this Affidavit is executed. Numerous
teams of two county employees who are registered electors are reading and counting the
ballots. Republican and Democratic parties are afforded the opportunity to each have one
observer for each counting team. Security of ballot storage and the counting room is
provided under the direction of the Canvassing Board with Florida Department of Law
Enforcement and Volusia County Sheriff's Office personnel.

6. The Canvassing Board has adopted a motion stating that it will comply with
the requirements of Section 102.111, Florida Statutes, to certify the results of the election
to the Department of State no later than 5:00 p.m., Tuesday, November 14, 2000, unless
the time is extended by lawful authority.

7. The Canvassing Board has authorized the County Attorney and such other

attorneys as he may appoint to seek state or federal judicial relief from the time limit for

TEn. A

MICHAEL McDERMOTT, Chair
Canvassing Board, Volusia County

certification provided in Section 102.111, Florida Statutes.

FURTHER AFFIANT SAYETH NAUGHT.

Sworn to and subscribed before me
this 12th day of November, 2000.
Y ORI TR VWL v
Notary Publi¢ Signature h ‘
Margie E. Helton

Notary Public Name (Typed, printed or stamped) i

S MARGIEE. HELTON  }
{815 MY COMMISSION # CC 710826 s

EXPIRES: January 26, 2002
1-800-3-NOTARY  Fla. Notay Service & Bonding &3;

3
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FROM
DIVISIONS OF FLORIDA DEPARTMENT OF STATE MEMBER OFTHBEI.l JRIDA CABINET
Otfice of ihe Scerctary 4
Oiree of Intzenationat Relxtions m«nw:»m-?:.ﬁ&
Division of Elections A ot Furd
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Division ef Culrurat Aféalrs Sting Board
Division of Hasariea! Resousces h{mhnaa:‘ldmm
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Division of Adminkoraive Servies FLORIDA DEPARTMENT OF STATE of Verraas' Altain
Katherine Harris
Secretary of State
DIVISION OF ELECTIONS

MEMORANDUM TO ALL SUPERVISORS OF ELECTIONS
Wednesday, November 8, 2000
9:30 a.m.

TALLAHASSEE -- As of 6:00 am., Wednesday, November 8, 2000, the Florida
election returns in the 2000 U.S. Presidential election were 2,909,135 for Repubhcar
candidate George W. Bush and 2,907,351 for Democratic candidate Albert Gore. These
returns reflect all precinct ballots cast and all absentee ballots cast in all 67 Florida
counties, with the sole exception of outstanding overseas absentee ballots.

The difference in votes cast is 1,784 in favor of Governor George W. Bush, which is less .
than one half of one percent of 2ll votes cast. Under these circumstances, Florida law |
requires an automatic recount of all votes cast, pursuant to section 102.141(4), Florida |
Statutes. The recount shall be conducted in each county by the statutorily prcscnbed
county canvassing board. It is expected that the recount will be completcd by the close of
business on Thursday, November 9, 2000. You are not required to ccmfy the results of
the elections until the recount has been completed.

Under Florida law, Secretary of State Katherine Harris is the constitutionally independent |
officer elected by the people of Florida as the chief election officer of the state. As such,
it is her responsibility to obtain and maintain uniformity in the application, operation, and
interpretation of the election laws. Florida Jaw has rules and procedures to ensure the
integrity and accuracy of the recount process. The Secretary of State has swom to uphold
the laws of the state to their fullest extent and will exercise her sworn duties with the
utmost vigilance.

The Capitol » Room 1801  Tallahassee, Florida 32399-0250 * {850) 488-7650 :
FAX: (850) 488-1768 ¢ http/rwww.dosstate.flus » E-Mail: election@mail.dos.state flus li
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

CASE NO. 00-9009-Civ-Middlebrooks-Bandstra

NED SIEGEL, GEORGETTE SOSA DOUGLAS,
GONZALO DORTA, CARRETTA KING BUTLER,
DALTON BRAY, JAMES S. HIGGINS, and
ROGER D. COVERLY, as Florida registered voters,

and

GOVERNOR GEORGE W. BUSH and DICK CHENEY,
as candidates for President and Vice President of the
United States of America,

Plaintiffs,
VS.

THERESA LePORE, CHARLES E. BURTON,

CAROL ROBERTS, JANE CARROLL, SUZANNE
GUNZBURGER, ROBERT LEE, DAVID LEAHY,
LAWRENCE KING, JR., MIRIAM LEHR,

MICBAEL McDERMOTT, ANN McFALL, and

PAT NORTHY, in their official capacities as members

of the County Canvassing Boards of Palm Beach,
Miami-Dade, Broward and Volusia Counties, respectively,

Defendants.
/

THERESA LePORE, CHARLES E. BURTON, AND
CAROL ROBERTS’ RESPONSE IN OPPOSITION TO .
PLAINTIFFS’ EMERGENCY MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION
The Plaintiffs’ request for preliminary injunctive relief should be denied because (1)

they cannot show a substantial likelihood of success on the merits, (2) they suffer no

1
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irreparable injury, because the Florida Statutes provide a post-certification state court
process for contesting the results of an election certified by a County canvassing board, and

(3) the public interest is not served by a federal court order prohibiting the recounting of

voters’ ballots in order to determine the results of an election.

The doctrines of federalism and comity counsel against federal court interference with

the administration of a state election. See Burdick v. Takushi, 846 F.2d 587 (9" Cir. 1988),

presenting a question regarding write-in ballots:

Id. at 589.

Florida law provides the reasonable alternative. See § 102.168, Fla. Stat. (Contest

[Tlhis case does touch upon “a sensitive area of
social policy” into which federal courts should
intrude with great reluctance. State election
codes are the product of careful consideration at
the local level about how to ensure fair and
orderly elections. The authority of states to enact
such codes derives from the Constitution itself.
See Article I, Sec. 4, cl. 1. Federal courts should
refrain from deciding the constitutionality of state
election laws when reasonable alternatives to
such adjudication are available.

of elections) (copy attached). The statute provides in relevant part:

(1) The certification of election or nomination of
any person to office . . . may be contested in the
circuit court by any unsuccessful candidate for
such office or nomination thereto or by any
elector qualified to vote in the election related to
such candidacy.....

iBoo3
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Relief can be based upon:

(3)(e) Any other cause or allegation which, if
sustained, would show that a person other than
the successful candidate was the person duly
nominated or elected to the office in question or
that the outcome of the election on a question
submitted by referendum was contrary to the
result declared by the canvassing board or
election board.

Thus, the Plaintiffs, should they be dissatisfied with the results of the recountin Palm
Beach County, have a state court remedy that can address any constitutional, statutory, or

equitable issue that they may wish to assert.

A. NO SL]BSTANTIAL‘LIKELIHOOD OF SUCCESS ON THE MERITS

The Plaintiffs have not cited any case in which a court has found that a canvassing
board’s discretion to conduct a manual recount of ballots, or the exercise of that discretion,
viol.ates the Constitution. Our research has not identified any such case. To the contrary,

the weight of authority is that:

to interpret section 1983 as providing a remedy
for all election irregularities would cause the
federal courts to be “thrust into the details of
virtually every election, tinkering with the state’s
election machinery, reviewing petitions,
registration cards, vote tallies, and certificates of
election for all manner of error and insufficiency
under state and federal law.” [Powell v. Power],
436 F.2d {84] at 86 [2d Cir. 1970]. The Powell
court concluded that the federal courts are neither

f@oos
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equipped, nor empowered, to rectify every
alleged election irregularity.

Duncan v. Poythress, 657 F.2d 691 (5% Cir. 1981).
United States District Court Judge Edward B. Davis recently wrote:

[Flederal courts can only intervene in a state
election dispute in the most extreme

circumstances . . . . Moreover, public policy
dictates that this court not meddle with the state
process.

Scheer v. City of Miami, 15 F. Supp. 2d 1338, 1340 (S.D. Fla. 1998).

The Supreme Court has made it clear that the states are the masters of their election

codes, even for a national office. Roudebush v. Hartke, 405 U.S. 15, 92 S. Ct. 804, 31

L.Ed.2d 1 (1972).

In Roudebush incumbent United States Senator Vance Hartke was declared the
winner by 4,383 votes, “‘a margin of approximately one vote per state precinct.” Id. at 16,
92 S. Ct. at 806. His opponent, Richard Roudebush, filed suit seeking a recount, and a state
court “appointed a three-man recount commission. . . .” Id. Hartke sought a federal
injunction, claiming that only the Senate could “judge the elections, returns, and
qualifications of its members.” Id. at 807. A three judge court granted the injunction. The

Supreme Court reversed, holding that Indiana could conduct the recount. The recount was

a manual recount:
If a recount is conducted in any county, the

voting machine tallies are checked and the sealed
bags containing the paper ballots are opened.

4
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The recount commission may make new and
independent determinations as to which ballots
should be counted. In other words, it may reject
ballots initially counted and count ballots initially
rejected. Disputes within the commission are
settled by a majority vote. When the commission
finishes its task it seals the ballots it counted in
one bag and the ballots it rejected in another.
Once the recount is completed, all previous
returns are superseded.

* * *

Indiana has found, along with many other
states, that one procedure necessary to guard
against irregularity and error in the tabulation of
votes is the availability of arecount. A recountis
an integral part of the Indiana electoral process
and is within the ambit of broad powers delegated
to the States by Art. 1, § 4.

Roudebush, 405 U.S. at 810-811.!

115.543;

The Supreme Court correctly recognized the ubiquity of state recounts. At
least 48 states have recount procedures, and no two are the same. See Alaska Stat. 15.20;
Article 2; Ala. Code Statutes Sec. 17-15-7; Ark. Code Title 7; Cal. Elec. Code, Ch. 9; Colo.
Rev. Stat. T1 Elections, Art.10; Del.Code Ann. Title 15 Ch. 57; Haw. Rev. Stat.11.174.5;
Idaho Code § 324.2301; 1ll. Rev. Stat. 5/23-1.8a;. Jowa Code 50.48 Ky. Rev. Stat. 120.017:
La. Rev. Stat. 1313; Me. Rev. Stat. 737-A; Md. Code 12-101 Art 33, sec. 12-101;
Gen. L. 54, Sec. 135; Mich. Comp. Laws 168.24a; Minn. Stat. 209.06; Mo. Rev. Stat.
Mont. Code Ann. 13-16. Neb. Rev. Stats. Ch. 32; Nev. Rev. Stats.Title 23,
Ch.293; N. H. Rev. Stat. Ann. Title LXTII, Ch. 660; N.J. Stat. Ann.Title 19, Ch. 28 and 53A;
N.M. Stat. Ann. Ch. 1; N.C. Gen. Stat. Ch. 163; N.D. Cent. Code Title 16.1, Ch. 16.1; Ohio
Rev. Code Ann. Title XXXV, Ch. 3515, Okla. Stat.Title 26 Ch.A1; Or. Rev. Stat. Title 23,
Ch. 258; R.1. Stats. Title 17, Ch. 12 and 19, Pa. Cons. Stat. Ann. Title 25, Ch. 14; S.C. Code
Ann. Title 7; S.D. Codified Laws Title 12, Ch.12-17B et seq; Tenn. Code Ann. Title 2; Tex.
Rev. Civ. Stats. Ann. Title 13; Utah Code Ann. Title 20A; VT. Stat. Ann. Title 17, Ch. 51;
Va. Code Ann. Title 24.2, Ch. 8; Wa. Rev. Code. Title 29, Ch.29.64; W. Va. Code Ch. 3;

Wis. Stat. Ch. 9; Wyo. Stat. Title 22, Ch.16.

5
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Similarly, ArticleII, § 1 of the Constitution supports the concept of independent state

decision-making in the presidential election process:

Each State shall appoint, in such Manner as the

Legislature may direct, a Number of Electors,

equal to the whole Number of Senators and

Representatives to which the State may be

entitled in the Congress . . . .
See also McPherson v. Blacker, 146 U.S. 1, 28-29, 15 S. Ct. 3, 36 L. Ed. 869 (1892) (the
Constitution permits *“various modes of choosing the electors”); Title 3 US.C. § 5
(Determination of controversy as to appointment of electors). The statute allows states wide
authority to provide for the “final determination of any controversy or contest concerning
the appointment of all or any'of the electors of such State by judicial or other methods or
procedures. . . .” The method of conducting the election for president is also left to the
states.

Simply put, there is no authority for the Plaintiffs’ request that this Court interfere

with Florida’s election code and its contemplation of manual recounts. Indeed, the manual

recount undertaken in Palm Beach County pursuant to Florida law serves the highest

constitutional goal: preserving the right to have one’s vote counted.

B. NOIRREPARABLE INJURY
None of the “injuries” alleged by the Plaintiffs are “irreparable.” See Complaint, p.

10, 9 42; Emergency Motion for Temporary Restraining Order and Preliminary Injunction,
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p- 10. “tB]rbadcast[ing] to the nation™ the result of a recount will not do “'serious damage
to the legitimacy of the presidential election.” (Complaint, p. 10, § 42). History suggests
that more information, not less, best serves the principles of democracy and the Constitution.
See New York Times Co. v. United States, 403 U.S. 713,91 S. Ct. 2140, 29 L. Ed.2d 822

(1971) (the Pentagon Papers case):

Secrecy in government is fundamentally anti-
democratic, perpetuating bureaucratic errors.
Open debate and discussion of public issues are
vital to our national health. On public questions
there should be *“uninhibited, robust, and wide-
open” debate. New York Times Co. v. Sullivan,
376 U.S. 254, 269-270, 84 S. Ct. 710, 720-721,
11 L.Ed.2d 686.

Id., 403 U.S. at 724,91 S. Ct at 2146 (Douglas, J., concurring). If matters pertaining to
national security are best broadcast to the nation, we fail to understand the Plaintiffs’
“fundamentally anti-democratic” desire to keep the results of a recount of ballots in Palm
Beach County from the public. This Court should decline that request.

The Plaintiffs have a full and complete remedy in state court for all their claims
should they be dissatisfied with the result of the recount. See discussion of Florida Statutes
§ 102.168, supra, p. 2. The Supreme Court of Florida has set the standard for voiding

elections under that statute:

[1)f a court finds substantial noncompliance with
statutory election procedures and also makes a
factual determination that reasonable doubt exists
as to whether a certified election expressed the
will of the voters, then the court in an election

7
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contest pursuant to section 102.168, Florida

Statutes (1997), is to void the contested election

even in the absence of fraud or intentional

wrongdoing.
Beckstrom v. Volusia County Canvassing Bd., 707 So. 2d 720, 725 (Fla. 1998). Obviously,
if statutory election procedures were constitutionally invalid, a Florida court could provide

appropriate relief:

The circuit judge to whom the contest is
presented may fashion such orders as he or she
deems necessary to ensure that each allegation in
the complaint is investigated, examined, or
checked, to prevent or correct any alleged wrong,
and to provide any relief appropriate under the
circumstances.
Section 102.168(8), Fla. Stat.
There can be no preliminary injunction without irreparable injury. There is no

irreparable injury, therefore the motion for preliminary injunction should be denied.

C. A RESTRAINING ORDER /INJUNCTION
WOULD DISSERVE THE PUBLIC INTEREST

The public interest requires the denial of injunctive relief. The public interest is best
served by knowing the result of the Palm Beach County Canvassing Board recount,
whatever that may be. The notion that informing the public might be harmful was rejected

by Justice Brennan in New York Times v. United States, supra:
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The error that has pervaded these cases
from the outset was the granting of any injunctive
relief whatsoever, interim or otherwise. The
entire thrust of the Government’s claim
throughout these cases has been that publication
of the material sought to be enjoined “could,” or
“might,” or “may” prejudice the national interest
in various ways. But the First Amendment
tolerates absolutely no prior judicial restraints of
the press predicated upon surmise or conjecture
that untoward consequences may result.

403 U.S. at 725-726 (Brennan, J. concurring). Substitute “prior judicial restraints of an

election result” for prior restraint of the press, and the result is the same: no injunction

should issue.

CONCLUSION
For the foregoing reasons, Plaintiffs’ Emergency Motion for Temporary Restraining
Order and Preliminary Injunction, seeking to prohibit the Defendants from proceeding with
a manual recount of the November 7, 2000 election results for the offices of President and

Vice-President, should be denied.

Roi1o
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ANDREW J-McMAHON
Florida Bar No. 814636
LEONARD BERGER
Florida Bar No. 896055
LEON ST. JOHN

Florida Bar No. 184605
Palm Beach County Attorney’s Office
301 N. Olive Ave.

West Palm Beach, FL 33401
Ph: (561) 355-6021

Fax: (561) 355-4234

Counsel for Defendants Charles E.
Burton, Carol Roberts, and Palm ngch
County Canvassing Board
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Respectfully submittzafZ
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BRUCE ROGOW
Florida Bar No. 067999
BEVERLY A. POHL
Florida Bar No. 907250
BRUCE S. ROGOW, P.A.
Broward Financial Centre, Suite 1930
Fort Lauderdale, FL 33394
Ph: (954)767-8909
Fax: (954) 764-1530
e-mail: bevpohl@bellsouth.net
and
ROBERT M. MONTGOMERY, JR.
Florida Bar No. 056153
MONTGOMERY & LARMOYEUX
1016 Clearwater Place
West Palm Beach, FL 33401
Ph: (561) 832-2880
Fax: (561) 832-0887

Counsel for Defendant Theresa LePore
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CERTIFICAT ICE
THEREBY CERTIFY that a true and correct copy of the foregoing has been provided

to the counsel listed below, by fax (on November 12. 2000) and by hand delivery (to those

appearing in court on November 13, 2000), and by U.S. Mail (to all counsel on November

13, 2000):

MARCOS D. JIMENEZ

WHITE & CASE LLP

200 S. Biscayne Blvd., Suite 4900
Miami, FL 33131-2352

fax: (305) 358-5744

(on behalf of all Plaintiffs’ counsel)

ROBERT GINSBURG, County Attorney
Metro Dade Center B

111 NW 1% St,, Ste. 2810

Miami, FL 33128

fax: (305) 375-5634

(Counsel for Miami-Dade County)

DANIEL ECKERT

123 West Indiana Ave.
Deland, FL 32720

fax: (904) 736-5990
(Counsel for Volusia County)

NORMAN OSTRAU

County Attorney’s Office

115 S. Andrews Ave., Ste. 423
Fort Lauderdale, FL. 33301
fax: (954) 357-7641

(Counsel for Broward County)

CECILE DYKAS

Assistant Attorney General
110 S.E. 6™ Street, 10™ Floor
Fort Lauderdale, FL. 33301
fax: (954) 712-4707
(Counsel for State of Florida)

KENDALL B. COFFEY
COFFEY, DIAZ, & O'NAGHTEN
2665 S. Bayshore Drive, Suite 200
Miami, FL 33133

fax: (305) 285-0257

{Counsel for Intervenor)

ANDREW McMAHON

Palm Beach County Attorney

301 N. Olive Ave., Suite 601
West Palm Beach, FL 33401

fax: (561) 355-4234

(Counsel for Palm Beach County)
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BRYCE ROGOW
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FL ST s 102.168 Page 6
West's F.S.A. § 102.168

WEST'S FLORIDA STATUTES ANNOTATED
TITLE IX. ELECTORS AND ELECTIONS
CHAPTER 102. CONDUCTING ELECTIONS AND ASCERTAINING THE RESULTS

Copr. © West Group 2000. All rights reserved.

Current through End of 2000 2nd Reg. Sess.

102.168. Contest of election

{1) Except as provided in s. 102.171, the certification of election or nomination of any person to office, or of the
result on any question submitted by referendum, may be contested in the circuit court by any unsuccessful

candidate for such office or nomination thereto or by any elector qualified to vote in the election related to such
candidacy, or by any taxpayer, respectively.

{2) Such contestant shall file a complaint, together with the fees prescribed in chapter 28, with the clerk of the
circuit court within 10 days after midnight of the date the last county canvassing board empowered to canvass the
returns certifies the results of the election being contested or within § days after midnight of the date the last
county canvassing board empowered to canvass the returns certifies the results of that particular election following
a protest pursuant to s. 102.166(1), whichever occurs later.

(3) The complaint shall set forth the grounds on which the contestant intends to establish his or her right to such

office or set aside the result of the election on a submitied referendum. The grounds for contesting an election
under this section are:

(a) Misconduct, fraud, or corruption on the part of any election official or any member of the canvassing board
sufficient to change or place in doubt the resuit of the election.

(b) Ineligibility of the successful candidate for the nomination or office in dispute.

(c) Receipt of a number of illegal votes or rejection of a number of legal votes sufficient to change or place in
doubt the result of the election.

(d) Proof that any elector, election official; or canvassing board member was given or offered a bribe or reward
in money, property, os any other thing of value for the purpose of procuring the successful candidate's nomination
or election or determining the result on any question submitted by referendum.

(¢) Any other cause or allegation which, if sustained, would show that a person other than the successful
candidate was the person duly nominated or elected to the office in question or that the outcome of the election on
a question submitted by referendum was contrary to the result declared by the canvassing board or election board.

(4) The canvassing board or election board shall be the proper party defendant, and the successful candidate shall
be an indispensable party to any aciion brought to contest the election or nomination of a candidate.

(5) A statement of the grounds of contest may not be rejected, nor the proceedings dismissed, by the court for
any want of form if the grounds of contest provided in the statement are sufficient to clearly inform the defendant
of the particular proceeding or cause for which the nomination or election is contested.

(6) A copy of the complaint shall be served upon the defendant and any other person named therein in the same
macner as in other civil cases under the laws of this state. Within 10 days after the complaint has been served,
the defendant must file an answer admitting or denying the allegations on which the contestant relies or stating that
the defendant has no knowledge or information concerning the allegations, which shall be deemed a denial of the

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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FL ST s 102.168 Page 7
allegations, and must state any other defenses, in law or fact, on which the defendant relies. If an answer is not

filed within the time prescribed, the defendant may not be granted a hearing in court to assert any claim or
objection that is required by this subsection to be stated in an answer.

(7) Any candidate, qualified elector, or taxpayer presenting such a contest to a circuit judge is entitled to an
immediate hearing. However, the court ia its discretion may limit the time to be consumed in taking testimony,

with a view therein to the circumstances of the matter and to the proximity of any succeeding primary or other
election. '

(8) The circuit judge to whom the contest is presented may fashion such orders as he or she deems necessary to
ensure that each allegation in the complaint is investigated, examined, or checked, to prevent or correct any
alleged wrong, and to provide any relief appropriate under such circumstances.

CREDIT(S)
2000 Electronic Pocket Part Update

Amended by Laws 1995, ¢. 95-147, § 602, eff, July 10, 1995; Laws 1999, ¢. 99- 339, § 3, eff. July 1, 1999.
HISTORICAL AND STATUTORY NOTES

1982 Main Volume

Derivation:

Laws 1979, c. 79-400, § 49,
Laws 1977, c. 77-175, § 28.
Fla.S$t.1975, § 102.161.

Laws 1965, c. 65-378, § 16.
F1a.St.1963, § 99.192.

Laws 195}, c. 26870, § 3.
Fla.St.1949, § 104.06.
Comp.Gen.Laws 1927, § 444.
Rev.Gen.St. 1920, § 379.
Gen.St.1906, § 283.
Rev.St.1892, § 199.

Laws 1845, c. 38, art. 10, §§ 7, 8.

Laws 1979, c. 79-400, a reviser's bill, conformed the sections of Fla.St.1977 to additions, substitutions, and
deletions editorially supplied therein in order to remove inconsistencies, redundancies, unnecessary repetition and
otherwise clarify the statutes and facilitate their correct interpretation.

West's F. S. A. § 102.168
FL ST § 102.168

END OF DOCUMENT

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NUMBER: 00-9009CIV-MIDDLEBROOKS
Magistrate Judge Bandstra

NED L. SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA, CARRETTA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as
Florida registered voters,

and

GOVERNOR GEORGE W. BUSH and DICK
CHENEY, as candidates for President and Vice
President of the United States of America,

Plaintiffs,

V.

THERESA LePORE, et al,, in their official
capacities as members of the County

Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

Defendants.

RESPONSE O Y GENE DA TO
? STITUTIO ITY O 2.166

The Attorney General of Florida, pursuant to S.D. Fla. Local Rule 24.1B and § 86.091,
Florida Statutes (2000), for his Response to the Plaintiffs’ Complaint and Motion for Preliminary
Injunction, hereby states:

This complaint alleges that Florida Statute section 102.166 is unconstitutional because it
violates the First and Fourteenth Amendments of the United States Constitution. The Attorney

General of Florida is responsible for defending state statutes that parties challenge in state or federal

Bl
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courts. Because this suit directly challenges the State of Florida’s ability to regulate its own electoral
process, if this court decides it mustreach any constitutional issues, the Attorney General will submit
an appropriate response to help guide the court.

The Attomey General believes that the court can resolve this suit without addressing the
constitutional issues the Plaintiffs seem to be raising. Courts will address constitutional issues only
if they are necessary to the resolution of the case before the court. See, Superintendent, Mass.
Correc, Inst. v. Hill, 472 U.S. 445,450, 105 S.Ct. 2768, 2771 (1985) (citing to Johnson v. Robison,

415 U.S. 361, 366-367, 94 S.Ct. 1160, 1165 (1974)).

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL OF FLORIDA
Florida Bar No. 114422

Office of the Attorney General
110 S.E. 6th Street, 10th Floor
Ft. Lauderdale, FL 33301
(954) 712-4670

Fax: (954) 712-4700

CER OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing to be served via
facsimile transmission to each of the following this # 8 day of November, 2000:

Marcos D. Jimenez, Esquire
White & Case, LLP
Attorneys for Plaintiffs
FAX: (305) 358-5744

Norman Ostrau
Deputy County Attorney
Broward County Attorney's Office
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Attomney for Broward County Canvassing Board
FAX: (954) 357-7641

Andrew McMahon, Esquire

Palm Beach County Attorney’s Office

Attorney for the Palm Beach County Canvassing Board
FAX: (561) 3554234

Robert Ginsburg, Esquire

Miami-Dade County Attorney

Attommey for the Miarni-Dade Canvassing Board
FAX: (305) 375-5634

Daniel Eckert, Esquire

Volusia County Attorney

Attorney for the Volusia County Canvassing Board
FAX: (904) 736-5990

Kendall Coffey, Esquire N
Attorney for Vice President Al Gofe
FAX: (305) 288-0257 ,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL OF FLORIDA
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

NED L. SIEGEL, GEORGETTE SOSA ) CASE NO. 00-9009-Cf :
DOUGLAS, GONZALO DORTA, CARRETTA ) MIDDLEBROO S
KING BUTLER, DALTON BRAY, JAMES 8. ) SRR
HIGGINS, and ROGER D. COVERLY, as ) Lo E
Florida registered voters, ) P
| ) B
and ) : l i
) [N R
GOVERNOR GEORGE W. BUSH and DICK ) ! ’
CHENEY, as candidates for Presidentand ) IR
Vice President of the United States of Ametica,) 5 o
Plaintiffs, ) ‘l ey 5
A ) R
vs. ) P
) Lo
THERESA LePORE, CHARLES E. BURTON, ) N
CAROLS ROBERTS, JANE CARROLL, ) l : 1‘
SUZANNE GUNZBURGER, ROBERT LEE, ) |
DAVID LEAHY, LAWRENCE KING, JR., ) Donoi
MIRIAM LEHR, MICHAEL. McDERMOTT, ) coL
ANN McFALL, and PAT NORTHY, in their ) Lo
official capacities as members of the County ) doT
Canvassing Boards of Palm Beach, ) I
Miami-Dade, Broward, and Volusia Counties, ) roL
respectively, ) |} o
) VoL
Defendants. ) | Do
RESPONSE OF BROWARD CQUNTY CANVASSING BOARD | | |
TO EMERGENCY MOT! FORTEM RESTRAINING ; |
ORDER AND PRELIMINARY INJUNCTION Poon i
r N

Defendants, JANE CARROLL, SUZANNE GUNZBURGER, and ROBERI usﬂ in

their official capacities as members of the Broward County Canvassmg ~Bo@d &he
: i
L
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“Broward Canvassing Board"), by and through their undersigned counsel, in resu n

the Emergency Motion for Temporary Restraining Order and Preliminary ln]unction
as follows:

} TION

Statutes. JANE CARROLL is the Broward County Supervisor of Elections. s izan
GUNZBURGER is the Chair of the Broward County Board of County Comquspsm rs.
ROBERT LEE is a County Court Judge. The Broward Canvassing Board's :dm&g-{#nd

responsibilities are as set forth in Chapter 102, Florida Statutes. At all t:més }eleqént

hereto, the Broward Canvassing Board has acted strictly in conformity with sﬁd m‘l!.Jory

provisions. ; l : .1

FACTUAL BACKGROUND .l 5

The Broward Canvassing Board takes no position with respect to the fa;:ls satﬁdlrth

in Plaintiffs’ Emergency Motion, but hereby sets forth additional facts for ﬂus Cou{ks
consideration. ! T

1. On November 8, 2000, pursuant to section 102.141(4), Flonda Blaﬂﬂbs

the Broward Canvassing Board conducted a statutority mandated machine redomﬂ. MFich

is now complete. As a result of that recount, Vice President Gore received an addmiﬂnal

43 votes and Governor Bush received an additional 44 votes. B

2. On November 9, 2000, and within 72 hours after midnight on the dm}the
election was held, the Broward County Democratic Party filed a request fm a ma?ua

recount, pursuant to section 102.166(4), Florida Statutes, a copy of which: "s attached

2

I
'
|
L
T
£
i‘
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hereto as Exhibit “A” and incorporated herein by reference.
3. Pursuant to said written request, a meeting of the Broward Canvpss

Board was scheduled for Friday, November 10, 2000, at 10:00 a.m.

4. The Broward County Republican Party, through its Chair, Ed Pz

b

was notified by telephone of the date and time of said meeting. The Broward Col;
L

L if"?

Republican Party appeared and participated at the hearing. ;
I

5. The Broward Canvassing Board authorized a manuatl recountﬁn tmeeia)

of Broward County’s precincts, comprising at least one percent of the total vo)tes casiiTor
Vice President Gore. Pursuant to section 102.166(4)(d). Florida Statutes, the Bmm+rd

County Democratic Party chose the 3 precincts subject to the manual recoum ) 1[
i

6. The manual recount in Broward County is scheduled to corhrmehce‘:pn

Monday, November 13, 2000, at 2:00 p.m. f ; : 1
: : : ‘l
|

MEMORANDUM OF LAW ;’ s

Paulson iu- - St

Generally, state statutes are presumptively, constitutionai.
Florida, 360 F.Supp. 156 (S.D.Fla. 1973). Throughout the election process, thec'

R
Canvassing Board has presumed the validity of the duly enacted statutesitis chatged sii'lth

implementing. It is under no statutory or constitutional duty to delvb iTno mhe

constitutionality of its authorizing legisiation. ; . i
Throughout this process, the Broward Canvassing Board has adHefed tcfj
statutory duties as set forth in Chapter 102, Florida Statutes. l o ]
|

The Broward Canvassing Board takes no position with respectl 10

constitutionality of its authorizing legislation, and further takes no position with respe: i
P
ol

3
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the propriety of issuing either a temporary restraining order or a preliminary in jj

this matter.

| HEREBY CERTIFY that a true and cotrect copy of the foregoing has belen

. l
=

served by facsimile transmission to each of the following, this 12" day of November

2000:

4

Marcos D. Jimenez, Esquire

WHITE & CASE LLP
Attorneys for Plaintiffs
(305) 358-5744

ANDREW McMAHON, Esquire
Paim Beach County Attorney’s Office

ERTIFICATE OF SERVICE

Filed 11/Nél2@2R0CPag®:389 Of P6
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Respectfully submitted,

e et e et g e e ey egeee

EDWARD A. DION

BROWARD COUNTY ATTORNEY. |

Governmental Center, Suite 42
115 South Andrews Avenue |
Ft. Lauderdale, FL. 33301 |
Telephone: (954) 357-7600
Facsimile: (954) 357-7641

T e -

Byw .
Norman M. Ostrau ; :
Deputy County Attorney :
Florida Bar No. 273971 | ..

Attorney for Palm Beach Canvassing Board

(561) 355-4234
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ROBERT GINSBURG, Esquire e

Attorney for Miami-Dade Canvassing Board o
(305) 375-5634 ;i

DANIEL ECKERT, Esquire

Volusia County Attorney

Attormey for Volusia Canvassing Board
(904) 736-5990

Miami-Dade County Attorney Pl

CECE DYKES, Esquire
Florida Attorney General’s Office
(954) 712-4707

P el e e - PO

KENDALL B. COFFEY, Esquire
Attorney for Vice President Al Gore P
(305) 285-0257 ;o

et My e oy Ly g

[y

SAM GOREN, Esquire
Attorney for Jane Carroll, Broward County Supervisor of Elections
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WR“IENREQUESTTOTHECO(MYCANVASS!NGBOARDOFWM
COUNTYFORMANUALRECOUNIOFEWCHONREWRBS::I
b
As provided in Section 102.166(4)(e), Florida Statutes, the Br :

Exocutive Committee, 3 political party whase candidates® pames sppeared on the bajlots &
Couary, ﬂmmmmanmlmmof&eam'wmm
in Broward County, Florida. The rcasons we anerequesting a manual monmtmclud:ﬂzc
L. Theoussomeof this ballot count may determine who will b the next| ik
United States of America. :
2 AppwmmnlySSSWballutsmcmforanmdmtmarowdeoumy
3 On information and betief from those present during the vecount that o6
November 8, 2000, a substantial number of the 6,686 ballots did not register as votes
oftheUmwdSmﬁofAmnmdwwmmwmplmorpmiﬂlpmch.andﬁws et
"undervotes” and not counted. iy
4, mmmghmcmmmmlmmmnngoqmpmmmlmedbyam n,.

e!umnatmgthemncmdwukassmmdwnhpmhngﬂmcwmsmmumy ,

5. In instances of incomplee or partial punches, the voter’s choice for Piesid
be obvious to the human cye, though the mechanical vote-counting equipment will nptgete

6. Gnvcnﬂntdxewuemmt&wmevotecomtmffuummww Do _
Al Gore is substantially Jess that the 6,686 nncoursted votes in Browand County, 2 rpeinzsl oo
ofthme66865maxywuhmtmmmmofdemmmOﬂh'
Broward County. tbe State of Florida, and the United Statcs of Aroetica . ’l;

Under penattics of pejury, lmmlmmmmmmmmﬂﬂhd
are true, o the best of my knowledpe and belief. b

1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Miami Division
CASE NO. 00-9009-CIV-MIDDLEBROOKS

NED 1. SIEGEL, GEORGETTE SOSA
DOUGLAS, GONZALO DORTA, CARRETA
KING BUTLER, DALTON BRAY, JAMES S.
HIGGINS, and ROGER D. COVERLY, as
Flonda registered voters,

and

GOVERNOR GEORGE W. BUSH AND
DICK CHENEY, as candidates for President and
Vice President of the United States of America,

Plaintiffs,
vs.

THERESA LePORE, CHARLES E. BURTON,
CAROL ROBERTS, JANE CARROLL,
SUZANNE GUNZBURGER, ROBERT LEE,
DAVID LEAHY, LAWRENCE KING, JR.,
MIRIAM LEHR, MICHAEL McDERMOTT,
ANN McFALL and PAT NORTHY, in their
official capacities as members of the County
Canvassing Boards of Palm Beach, Miami-Dade,
Broward and Volusia Counties, respectively,

Defendants.
/

DEFENDANTS DAVID LEAHY, LAWRENCE KING, JR,,
AND MIRIAM LEHR’S RESPONSE TO PLAINTIFFS’
EMERGENCY MOTION FOR TEMPORARY RESTRAINING ORDER

Defendants, David Leahy, Lawrence King, Jr., and Miriam Lehr, pursuant to the Court’s

request, file this response to the Plaintiffs’ Emergency Motion for Temporary Restraining Order

OFFICE OF COUNTY ATTORNEY, MIAMI-DADE COUNTY, FLORIDA
TELEPHONE {303) 378-518]
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Siegel v, LePore
Case No. 00-9009-Ciiv-Middlebrooks

and Preliminary Injunction. The complaint names these Defendants solely in their capacity as
members of the Canvassing Board of Miami-Dade County. As such it is equiva.lent to a claim
against the Canvassing Board itself. See, e.g., Kentucky v. Graham, 473 U.S. 159, 166, 105 S.Ct.
3099, 3105, 87 L.Ed. 2d 114 (1985). The Canvassing Board has no stake in the outcome of this
proceeding and desires only to abide by the law. -

The complaint seeks to prevent the Canvassing Board from conducting a manual recount
of the ballots cast in the Presidential election. The Canvassing Board received a request from the
Miami-Dade Democratic Party on November 9, 2000, pursuant to Fla. Stat. 102.166(4)(a), to
conduct such a recount. (Exhibit A). That request was revoked and amended later the same
day. (Exhibit B). The Republican Party of Dade County has submitted a response opposing the
request for a manual recount, (Exhibit C). The Canvassing Board has not yet decided whether to
grant or deny the request for a recount and has scheduled a hearing for Tuesday, November 14,
2000, at 9:30 A M. to consider the matter.

The complaint challenges the constitutionality of Fla. Stat. §102.166, which gives the
State’s county canvassing boards the authority to conduct manual recounts. The Florida
Attorney General, who is the State official primarily responsible for defending the state statute,
has been notified of this complaint and will be submitting a response in support of the statute’s

constitutionality. The Miami-Dade Canvassing Board defers to the real parties in intcrest, the

OFFICE OF COUNTY AmRNEYngAMI-DADE COUNTY, FLORIDA
TELEPHONE (308) 378-813)
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Siegel v. LePore
Casc No. 00-9005-Civ-Middlebrooks

Plaintiffs, the Florida Attorney General and any other parties the Court deems appropriate, to

argue the merits of the issues raised by the complaint.

Respectfully submitted,

ROBERT A. GINSBURG

Dade County Attorney

111 N.W. 17 Street, Suite 2810
Miami, Florida 33128

Tel: 305/375-1303

Fax: (305) 375-5634

E-mail; lak2Z@co.miami-dade.fl.us

By: /_Ah /4—-—-

“Lee Kyaftchick
Assistant County Attorney
Florida Bar No. 313726

CERTIFICATE OF SERVICE

IHEREBY CERTTFY that a true and correct copy of the foregoing was faxed this 12th
day of November, 2000 to: Marcos D. Jiménez, Esq, White & Case LLP, Attorneys for
Plaintiffs, Suite 4900, 200 South Biscayne Boulevard, Miami, Florida 33131, Fax
Number (305)358-5744; Andrew McMahon, Esq., Palm Beach County Attorney’s Office Fax
Number (561)355-4234; Daniel Eckert, Esq., Volusia County Attorney’s Office, Fax
Number (904)736-5990;, Norman Ostrau, Esq., Broward County Attorney’s Office, Fax
Number (954)357-7641; Kendall B. Coffey, Esq, Fax Number (305)285-0257;, and

Cece Dykes, Esq., Fax Number (954)712-4707.

Asgfstant County Attorney

OFFIGE OF COUNTY ATTORNEY.3M|AMI‘DADE COUNTY. FLORIDA
TELEPHONE (303) 375-8151
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MIAMI DADE COUNTY
DEMOCRATIC PARTY %

Joasph §. % DEMOCRATIC PRIDE

Doruthy Jackson
Vice Chais

November 9, 2000

i FA» 805.375-2525

Convassing Board of Miami-Dade County
¢/o David Leahy, Supervisor of Elections
111 N.W., First Street

19* Floor

Miamj, FL 33130

Re: Request for manual recount of Miami-Dade County ballots

Dear David:

On behalf of the Democratic Party, [ hereby request a manual recount of the ballots cast in
Miami-Dade County in the Presidential election on November 7, 2000. The reasons for this
request are as follows;

?

1. The paper ballots cast have *chads” which must be punched by the elector, In
numerous instances, the chad remains fully or partly attached to the ballot which
causes the vote 1o be rejected,

2. The count of the Presidential election ballots in Florida has, to date, reflected a
difference of less than one thousand votes out of a total of almost six million votes
cast for Al Gore and George Bush.

3. The risk of some votes not being counted, particularly in such a close race, creates
an unacceptable situation in a democracy where each vote is valued, and where
each vote must count.

4, The only possible way to obtain an accurate picture of the will of the voters of
Miami-Dade County is to allow a manual recount. To deny the recount will risk
thwarting the voters® intent. Section 102.166(7)(b), Fla. Stat., provides that the
counting team and the canvassing board shall determine the voter’s intent in
casting the ballot. :

Please advise me immediately whether you will grant this request for a manual recount.
Should you grant the request, I will gladly designate at least three precincts and at least one

RWELN Nieravne Ravlavard o Cuita 210 W Miomi Flartda 17119 o /7421 278 0248 b ».. vasrsl cme as=s
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percemt of the total votes cast for the Presidential race for the recount. However, I request, in the
interest of democracy, that the canvassing board select additional precincts, up to and including
100% of the precincts, for the manual recount.

I also request that your office preserve all of the voted ballots and provide me with access -
to these ballots.

Thank you for your assistance in this matter.
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FROM : GEL_ER 8 GELLER PHONE NJ. : 954 925 5872 Nov. BF 2000 ©3:91°M P1

MIAMI DADE COUNTY
DEMOCRATIC PARTY %

Joteph 8. Geller DEMOCRATIC PRIDE Dorstby Jnckson
Chalr i‘l‘« Chalr

November 9, 2000

WRITTEN REQUEST TO THE COUNTY CANVASSING BOARD OF MIAMI-DADE
COUNTY FOR MANUAL RECOUNT OF ELECTION RETURNS

YVig Facsimlile {305) 37%.2825
Miami-Dade County Canvassing Board
¢/o David Lezhy, Supervisor of Elections
111 N.W. 1* Street, 19™ Floor

Miami, F1. 33130

Dear Mr. Leahy;

On oehalf of the Democratic Party, I hereby request a manual recoun: of the bellots eest in Miami-Dade
County in the Presidential Election on November 7, 2000. This request res okes and amends the previous
request orily on behalf of the Presidential Campaign. regarding a recount. As provided im Section 102.166(4)(a),
Florids Stztutes, the Miami-Dade County Demnocratic Execurive Committee, a political party whose candidates’
names appeared on the ballots in Miami-Dade Couniy, Florida, hereby requests a manual racount of the
“undervote™ ballows cast for President in Miarni-Dade County, Florida. The reasons we ar= requesting a manual
recount includs the following:

1. The outcome of this ballot count may dsrermine +ho will be the next Pracident of the United
States of America.

2, Approximately 900,000 ballots were cast {or President in Mjat.m' -Dade County.

3. On inform.ation and belief from those present during the recount that occutred on November §,

2000, a substantial number of the undervote ballots did not registst as votes for President of the United States of
America due to an incomplete or partial punch, and thus were deemed “undervoes” and not counted.

4, In instances of incomplete or paniial punches, the voter's choice for President should be obvious
to the human eye, through the mechanical vote-counting equipment will not recogrize it.

5. Given that the current statewide vote count difference between George W. Bush and Al Gore is
substantially 1ess than the yndercounted vores in Miami-Dade County, & manual recount of those votss is
nesessary o achieve an accuraws celculation of the true intent of the volers of Miami-Dade County, the State of
Florida, and the United State of America.

1 also request that your office preserve all of the voted ballots and provide me with access to those

ballots. -
~ - 2
Thank you for your assistance in this matter. el :
-, -l
(‘/ m w? ..--, |
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3550 Biscayne Boulevard % Sulte210 % Wiismi, Florida 33137 k (305)371-8377 % Fax (305) 371-3878
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Republican Party
of
Dade County

Mary Elien Miller 1790 Coral Way, Suite 200 + Miami, Florida 33145
County Chairman (305) 854-2960 » Fax: (305) 854.2961

Nove:mber‘Q, 2000

.' b
——

Via Telefax

K]

[
S

Canvassing Board of Miami-Dade County
C/o David Lezhy

Supervisor of Elections

111 N.W. First Street

15* Floor

Miami, FL 33130

Re: Response by the Republican Party of Miami-Dade County
to the Request for Manua) Recount of the Miami-Dade County ] Ballots

SO
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1 am submitting this letter on behalf of the Republican Party of Miami-Dade
County in response to the request made by Mr, Joseph S. Geller on behalf of the Miami-
Dade County Democratic Party for a manual recount of the Miami-Dade County ballots.
The request for manua! recount should be denied for the following reasons:

1. There are neither facts nor proof presented sufficient to show an error in
the initial vote tabulation of in the recount that could affect the outcomne of

the election,

2. There are neither facts nor proof presented sufficient to show that the
tabulation machines were malfunctioning, improperly used, or improperly
calibrated.

3. There are neither facts nor proof presented sufficient to show that there
was any fraud or impropriety in the manner in which the election was

held.

The request for manual recount fails to suggest any possibility the manual recount
would affect the outcome of the Presidential election. As a result, there is not a sufficient
basis of support for the request. Therefore, granting the manual recount request would be
arbitrary and eapricious under the circumstances presented.

Accordingly, on behalf of the manﬁ-Dade Republican Party, I respectfully
submit that the Canvassing Board should deny the request for manual recount submitted

by the Mianu~Dadc Democratic Party. 2 I

Mary Eligh Miller

Chairm
Republican Party of Miami-Dade County
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