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order pursuant to Rule 65 of the Federal Rules of Civil
Procedure, enjoining enforcement o©f New York Police
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

BARBARA HANDSCHU, RALPH DiGIA, ALEX

McKEIVER, SHABA OM, CURTIS M. POWELL,

ABBIE HOFFMAN, MARK A. SAGAL, MICHAEL

ZUMOFF, KENNETH THOMAS, ROBERT RUSCH, 71 Civ. 2203 (CSH)
ANNETTE T. RUBENSTEIN, MICKEY SHERIDAN,

JOE SUCHER, STEVEN FISCHLER, HOWARD

BIATT, ELLIE BENZONI, on behalf of DECLARATION
themselves and all others similarly
situated,
Plaintiffs,
~against-

SPECIAL SERVICES DIVISION, a/k/a
Bureau of Special Services; WILLIAM
H.T. SMITH; ARTHUR GRUBERT; MICHAEL
WILLIS; WILLIAM KNAPP; PATRICK
MURPHY; POLICE DEPARTMENT OF THE
CITY OF NEW YORK; JCHN V, LINDSAY;
and various unknown employees of the
Police Department acting as
undercover operators and informers,

Defendants.

JETHRO M. EISENSTEIN, for his declaration pursuant to
28 U.S8.C. 1746, states as follows:

L. I am one of the attorneys for the plaintiff class
in the above-captioned acticen and I make this affidavit in
support of the motion of the plaintiff class, pursuant to
Rule 65, FRCP, to enjoin implementation by the New York
City Police Department ("NYPD") of Interim Order 47 dated

September 10, 2004, because it violates the Second Revised



Order and Judgment in this case dated August 6, 2003 and
the First Amendment tc the United States Constitution. A
copy of Interim Order 47 is attached hereto as Exhibit 1.

2. Interim Order 47 addresses the circumstances under
which the NYPD claims authority to videotape class members
engaged in political activity. Interim Order 47 also sets
forth rules for retention of the videotapes taken by the
NYPD of class members engaged in political activity. The
plaintiff class moves tc enjoin enforcement of this Interim
Order because it violates Modified Handschu and the NYPD'
Guidelines® both with respect to when videotapes may be
taken and with respect to when they may be retained. Relief
is appropriate because the NYPD Guidelines as incorporated
in the NYPD Patrol Guide "...'reflect the standards' of the

Constitution."  Handschu v. Special Services Division, 273

F.Supp.2d 327, 348 n.11 (S.D.N.Y. 2/11/03).

3. As detailed below, the dispute which has culminated
in this motioﬁ has been the subject of extensive discussion
between the parties in an effort to reach common ground.

These efforts have failed. The core of the dispute relates

. For clarity we adopt the terms used by the Court.

"Modified Handschu" was used to refer to what 1s left of
the original Handschu guidelines. See 273 F.Supp.2d 327 at
334. "NYPD Guidelines™ was used to refer to the Guidelines
for 1Investigations Involving Political Activity, 288
F.Supp.2d 411, 412, set forth as Appendix A to the Second
Revised Order and Judgment, 288 F.Supp.2d at 420.



to Section VIII(A) (2) of the NYPD Guidelines which reads in
its entirety as follows:
"For the purpose of detecting or

preventing terrorist activities, the

NYPD is authorized to visit any place

and attend any event that 1is open to

the public, on the =same terms and

conditicns as members of the public

generally. No information obtained

from such visits shall be retained

unless it relates to potential unlawful

or terrorist activity."
Under this paragraph, the NYPD asserts the right to
videotape any and all poclitical demonstrations and has been
using this c¢laimed authority to videotape entirely peaceful
political gatherings of all kinds. Notwithstanding the
explicit prohibition on retention unless the information
"relates to potential unlawful or terrorist activity™, the
NYPD asserts the right to retain all the videotapes it has
made for an indefinite period (at least one year) and to
summarize and 1index the tapes so that they can be
retrieved. These interpretations, taken together, permit
what was intended as an exception to the NYPD guidelines to
wipe out the rules limiting NYPD investigation of political
activity. Current WNYPD practices under Interim Order 47

threaten irreparable harm to the First Amendment rights of

the plaintiff class and warrant injunctive relief.



Standing

4. Counsel for the plaintiff c¢lass have standing to
apply to the Court for relief in these circumstances. The
new Interim Order 47 reflects a fundamental change in the
NYPD rules on videotaping of political activity. See the
accompanying Declaration of Franklin Siegel at paragraphs
7-10. Class counsel have a duty to bring to the attention
of the Court such a change, implemented unilaterally by the
NYPD.

5. Under the Second Revised Order and Judgment dated’
August 6, 2003, this Court incorporated the NYPD Guidelines
inte and made them a part of the Court's Order and Judgment
precisely "in order to clarify and enhance the standing and
authority of counsel for the plaintiff class" to seek
relief when Constitutional vioclations are threatened. 288

F.Supp.2d 411 at 420.

Nature of violation threatened

6. The claim of the plaintiff class that the NYPD
engaged in the gathering and retention of information about
political activity, for the purpose and with the effect of
deterring members of the class from engaging in political

activity, has been central to this case since it was



commenced in 1971. This constitutional c¢laim, sustained
against the defendants' motion to dismiss in 1972 (see 349
F.Supp. 766, 770), led to the Handschu Guidelines in the

original consent decree, and shaped the dialogue that led

to this Court's modification of the decree. As discussed
below, this constituticonal c¢laim has arisen again in
connection with defendants’ videotaping o©f political

activity by members of the plaintiff class.

7. Under the original Handschu guidelines, the
plaintiff class was  protected from unconstitutional’
intrusion on its members' right to engage in political
activity Dby the regquirement, embodied in this Court's
order, that an NYPD investigation of a person or group
engaged 1in political activity could only by undertaken upon
receipt of specific information of criminal activity. As
shown in the accompanying declaration of Franklin Siegel,
videcotaping of demonstrations was always understood to be
an investigat;on of peclitical activity, and as such was
regulated by the Handschu Guidelines.

8. This Court approved Modified Handschu after the
NYPD agreed to include the NYPD Guidelines in the NYPD
patrol guide. As this Court said, "a salient feature of
the [NYPD] Guidelines is that they do not do away entirely

with the ‘'criminal activity requirement'”. 273 F.Supp.2d



327, 346. In the NYPD Guidelines there are three graduated
levels of investigative activity, each of which requires
some factual predicate for the initiation of an

investigation of political activity.? The standard for a

full investigation requires "specific facts or
circumstances indicating a past, current, or Ffuture
violation. There must be an objective, factual basis for
initiating the investigation; a mere hunch is

insufficient.” 273 F.Supp.2d 327 at 346, quoting from what
became NYPD Guidelines Section V(C) (1).

9, 8ection VIII of the HNYPD Guidelines authorizes
certain "“counterterrorism activities, 1ncluding "visiting
public places and events" which "can be carried out even in
the absence of a checking of leads, preliminary ingquiry, or
full investigation as described in parts I-III of these
guidelines . . ." As this Court pointed out, these
"counterterrorism activities" stand outside the general
rules governing investigation of political activities:
"[tlhere is no reasonable indication standard that must Dbe
met before engaging in the activities authorized by [NYPD

Guidelines Section VIII]." 273 F.Supp.2Z2d 327 at 346.

2 Even for checking of leads, the lowest level of

investigative activity, there must be information received
"of such a nature that some follow-up as to the possibility
of unlawful activity 1is warranted." NYPD Guidelines
Section V{(A), 288 F.Supp.2Z2d 411 at 422.



10. The counterterrorism provision in the NYPD
Guidelines about wvisiting public places and events, set
forth at length in Paragraph 3 above, says that "[f]lor the
purpose of detecting or preventing terrorist activities,
the NYPD is authorized to visit any place and attend any
event that is open to the public, on the same terms and
conditions as members of the public generally."”
(VIIT(A) {2)). Based on this language, the NYPD has
repeatedly asserted in discussions with class counsel that
just as members of the public are free to record any’
demonstration with a video camera, the police may do this
as well.

11. Implementing that wview, Interim Order 47 provides
that the use of video equipment is appropriate as long as a
"permissible operational objective" exists. Permissible

operational objectives "include accurately documenting

events, actions, conditions, or statements made

during . . . public assemblages . . . 1in which accurate

documentation is deemed potentially beneficial or useful."

(emphasis added). The Interim Order lists, as a separate
permissible operational objective, c¢ircumstances when "a
reasonable belief exists that unlawful activity, terrorist

activity or arrest activity will occur”. Thus "potentially



beneficially or useful" to videotape constitutes a distinct
and much broader category.

12Z. In an exchange c¢f letters between counsel for the
parties dated January 20, 2005, February 17, 2005, March
10, 2005 and March 3%, 2005 (see Exhibits 2 through %}, the
NYPD offered to consider eliminating the phrase
"potentially beneficial or useful" but persisted in the
broader view that the police can wvideotape whenever they
want. This positicn is based on the incomplete sentence

"the NYPD is authorized to visit any place and attend’
any event that is open to the public, on the same terms and
conditions of the members of the public generally,” and
ignores the initial limiting phrase "[F]lor the purpose of
detecting or preventing terrorist activities ".

13. In essence, the NYPD says that it may ignore the
initial limiting phrase because whatever it does is for the
purpose of preventing terrorist activities. As stated by
Gail Donoghue; Esg. on behalf of the NYPD in her letter of
March 31, 2005 (Exhibit 5):

"We seem to have a fundamental
difference of opinion about what
section VIII of the guidelines allows.

As stated in your letter [of March 10,
2005] at page 3, you belileve that

'Section VIII {A) (2) means that
"terrorist threats' but only terrorist
threats, trump the rules for
investigation in the guidelines.'



This, in essence says that there must

be a terrorist threat before we can

proactively draw on available sources

of information to identify or prevent

terrorist threats and activities. This

interpretation totally undermines the

authority given to the NYPD to gather

information for the purpose of

preventing or detecting terrorism when

there 1is not vyet a basis for an

investigation."
The NYPD's position as expressed above 1s of great concern
to the plaintiff class. If the wview Ms. Donoghue has
expressed 1is sustained, the NYPD will simply declare that
everything it does 1is terrorism-related, and what was’
placed in the NYPD Guidelines as an exception to the rules
will effectively swallow the rules.

14. In addition to the breocad authority it claims to
videotape, the NYPD asserts the right to retain
indefinitely the videotapes its personnel have recorded.
There is surely no authorization in Section VIII (A) {2) of
the NYPD Guidelines for the routine retention of videotapes
taken at a demonstration or other political activity.?® To

the contrary, the ©provision itself states that "no

information obtained from such wvisits shall be retained

3 The NYPD has acknowledged that it has no explicit
authority under the NYPD Guidelines to retain the
videotapes as prescribed in Interim Order 47. See letter

of Gail Donoghue, Esg. dated July 20, 2004, attached as
Exhibit 6.



unless it relates to potential unlawful or terrorist
activity.”

15. Despite this clear language in the NYPD Guidelines,
Interim Order 47 provides in Section 7 that all videotapes
are to be maintained for a minimum of one year from the
date the images are recorded. It provides further in
paragraph 8 that the NYPD is to prepare a written summary
describing the event and activity preserved in each
recording, to assist in indexing and retrieval. This
process, applied to videotapes whose retention is’
prohibited by Section VIII (A)(2) of the NYPD Guidelines,
has all the earmarks of 2lst Century dossier creatiocn.

16. The NYPD suggests that it needs to retain the tapes
because of the poeossibility that they will be useful
evidence in criminal or civil litigation. Class counsel
have pointed out that it does not require an unlimited
period (minimum of one vyear} to determine whether the
videotape of én event has evidentiary value. In the wvast
majority of circumstances, the videographer knows within a
short time whether he or she has recorded something that
warrants retention as evidence. And 1f the recording does
or may have such value, the proper custodian for the
videotape 1is the district attorney, if the evidence is

relevant to criminal proceedings, and the corporation

10



counsel, 1f the evidence 1s relevant to c¢ivil actions.
Thege tapes do not belong in the intelligence division of
the police department; yet the efforts of class counsel to
persuade the NYPD to agree to an alternative custodian have
been rebuffed.

16. As noted above, the constitutional claim against
the NYPD for gathering and retention of information about
political activity, for the purpose and with the effect of
deterring members of the class from engaging in political
activity, was sustained as viable in this case by Judge‘
Weinfeld thirty-three vyears ago. Purpose must always be
proven inferentially, but we suggest that the elements of
such proof are present here.

17. The defendants have promulgated a procedure under
which videotapes of completely peaceful and uneventful
political activity will be retained indefinitely, and will
be indexed by a description of the event teo facilitate
retrieval. Despite the absence of a law enforcement
purpose, defendants insist that the NYPD intelligence
division must be the repository of these records of
political activity by members of the plaintiff class. On
the basis of these facts, along with the recent history of
intimidatory “debriefing” of demonstrators by NYPD

Intelligence Division Personnel, see 288 F. Supp. 2d 411 at

11



414, a reasonable factfinder could conclude that the
videotapes are being taken and retained in the NYPD
intelligence division for the purpose and with the effect
of deterring members of the plaintiff class from engaging
in political activity.

18. Routine videotaping o©f people involved in
pelitical activity, followed by retention of the video even
where it has no evidentiary wvalue, serves no legitimate law
enforcement function and compromises the constitutional
rights of members of the plaintiff class. For all the
above stated reasons, class counsel pray that their motion
to enjoin enforcement of Interim Order 47, which purports

to legitimate these practices, be granted.

JETHRO M. EISENSTEIN

I declare under penalty of perjury that the foregoing
is true and correct. Executed on November , 2005.

12



UNITED STATES DISTRICT CQURT
SOUTHERN DISTRICT OF NEW YORK

BARBARA HANDSCHU, RALPH DiGIA, ALEX

McKEIVER, SHABA OM, CURTIS M. POWELL,

ABBIE HOFFMAN, MARK A. SAGAL, MICHAEL

7UMOFF, KENNETH THOMAS, ROBERT RUSCH, 71 Civ. 2203 (CSH)
ANNETTE T. RUBENSTEIN, MICKEY SHERIDAN,

JOE SUCHER, STEVEN FISCHLER, HOWARD

BLATT, ELLIE BENZONI, on behalf of DECLARATION
themselves and all others similarly
situated,
Plaintiffs,
—against-

SPECIAL SERVICES DIVISION, a/k/a
Bureau of Special Services; WILLIAM
H.T. SMITH; ARTHUR GRUBERT; MICHAEL
WILLIS; WILLIAM KNAPP; PATRICK
MURPHY; POLICE DEPARTMENT OF THE
CITY OF NEW YORK; JOHN V. LINDSAY;
and various unknown employees of the
Police Department acting as
undercover operators and informers,
Defendants.

FRANKLIN SIEGEL, for his declaration pursuant to 28 U.S.C.
1746, states as follows under penalty of perjury:

1. I am one of the attorneys for the plaintiff class in
this acticon. I make this declaration in support of the motion of
the plaintiff class, pursuant to Rule 65 of the Federal Rules of
Civil Procedure, to enjoin implementation by the New York City
Police Department ("NYPD"} of Interim Order 47 dated September
10, 2004, Interim Order 47 sets forth the circumstances under

which the NYPD claims authority to¢ videotape class members at

demonstrations or otherwise engaging in political activity and to



retain the videotape images thus acquired. The plaintiff class
moves to enjoin implementation of Interim Order 47 because it
violates the Guidelines for Investigations Involving Political
Activity ("NYPD Guidelines") that were incorporated by reference
in the August 6, 2003 Second Revised Crder and Judgment in the

case, Handschu v. Special Services Division, 288 F. Supp.2d 411

at 419 and the First Amendment to the United States Constitution.

2. For the sake of clarity I adopt the usage employed by
the Court. The "Handschu Guidelines" are the rules that were in
effect until this Court granted the NYPD motion for a
modification of the consent decree. "Modified Handschu" refers
to what 1s left of the Handschu guidelines after the
modification.' "NYPD Guidelines" refers to the Guidelines for
Investigations Involving Political Activity, incorporated by
reference in, and set forth as Appendix A to, the Second Revised
Order and Judgment, 288 F.Supp.2d at 419.

3. As noted in the accompanying declaration of Jethro M.
Eisenstein, there has been extensive correspondence between
counsel for the ﬁlaintiff class and the NYPD about the authority
of the NYPD to videotape political activity wunder the Handscha

Guidelines and under the NYPD Guidelines. In a letter to class

t See 273 F.Supp.2d 327 at 334. This is the document that
comprises "just over two double-spaced typed pages, the most
prominent word being "DELETED". Id. at 335.



counsel dated February 17, 2003, Gail Doncghue, Esg., counsel for
the NYPD, asserted that:

"[t]lhe practice of videcotaping at
demonstrations was not covered under the old
Handschu Guidelines. Rather, a policy was
established at the suggestion of the Handschu
Authority. The policy permitted taping at
demonstrations under circumstances where
illegal activity was taking place.
Videotaping could begin when illegal activity
seemed about tco occur, or had occurred, and
there was no limitation on the period for
which tapes could be retained...”

Exhibit 3.
4, In the Handschu Guidelines, an investigation was
defined as activity "undertaken to obtain information or

evidence." See 605 F.Supp.1384 at 1421. Political activity was
defined as "the exercise of a right of expression or association
for the purpose of maintaining or changing governmental policies
or social conditions." 605 F.Supp. at 1420. The same definitions
have been carried forward unchanged in Modified Handschu, see 273
F.Supp.2d at 350 and 288 F.Supp.2d at 420.

5. Ms. Donoghue is demonstrably incorrect in her assertion
that wvideotaping at demonstrations was not "covered" under the
Handschu guideliﬁes. Videotaping was "covered" under the rules
in effect before this Court's modification of the consent decree.
It is also "covered" under the NYPD Guidelines in effect now.
Videotaping was "covered”, then as now, because the definitions
of an "investigation" and of "political activity'" have not
changed, and videotaping a demonstration is unguestionably an

investigation of political activity.



6. On February 4, 1991, in connection with a complaint
about videotaping and photographing of a demonstraticn, the
Handschu Authority reported to then Police Commissioner Lee Brown
that the Handschu Guidelines governed these police activities:

"The Handschu guidelines permit

photographing and videctaping when 1) it is

pursuant to an authorized investigation under

(IV) (c), which generally requires that prior

to an initiating an investigation the

Department submit to the Handschu authority

an Investigation Statement (IS) which

specifies the basis for the investigation, or

2) it is not otherwise proscribed by the

Guidelines, as, for example, if it is being

used for training purposes or other non-

prohibited use, such as filming a crime in

progress or arrest activity.”
Report to the Commissioner from the Handschu Authority, February
4, 1991, attached as Exhibit 7, at page 6. This report was
signed by the members of the Authority, including NYPD
Commissioner Raymond W. Kelly, who was then First Deputy
Commissioner.

7. Pursuant to the recommendations in the February 4, 1991
report by Commissioner Kelly and the other members of the
Handschu Authority, the NYPD promulgated Interim Order 6 dated
February 8, 1991 setting forth “guidelines for the use of
photographic/video equipment by operational personnel at
political demonstrations”". A copy of Interim Order 6 is attached
as Exhibit 8.

8. Interim OCrder 6 stated that

"The Handschu Authority has determined

that the wuse of photographic or wvideo
eguipment by operational personnel at



political demonstrations is appropriate only
if a permissible objective exists. The
following constitute permissible operational
objectives:

a. A bona-fide need exists to prepare
training materials on proper crowd control
techniques, or

b. A reasonable belief exists that
criminal activity and/or arrest activity will
occur during the demonstration. "

9. Under Interim Order 6, all photos or videotapes taken
were to be forwarded forthwith to the Qffice of the Chief of
Department. The retention period was sixty days. If the
videotape had been made for training purposes, it was to be.
forwarded to the Police Academy. If it related to criminal
activity, it would be treated as evidence. Otherwise,
destruction was mandatory unless the Chief of Department believed
that the material should be retained for some other operational
purpose. In that event, the material and a written request for
retention were to be forwarded to the Handschu Authority.

10. The NYPD functiched under these rules for ten years.
Effective January 1, 2000, permissible operational objectives
were expanded to include a live video transmission to assess
crowd conditions, with the understanding that no recording would
be made cf the video transmission. See Procedure number 212-71,
copy attached as Exhibit 2. Ms. Donoghue's assertion that the
practice of videotaping demonstrations was not covered by the

Handschu Guidelines is thus contradicted by the NYPD's own

documents.



11. Ms. Donoghue is equally incorrect when she asserts that
the NYPD guidelines do not govern videotaping. As noted above,
Modified Handschu left intact the definitions of investigation
and political activity, and the NYPD Guidelines provide that they
"are binding on all members of the service who are engaged in the
investigation of political activity." 288 F.Supp.2d at 421.

12. Under the NYPD Guidelines, videotaping, like any other
investigation of political activity, is subject to the
reguirement that there be some factual predicate for the
investigation. The provision of the NYPD Guidelines which the
NYPD asserts as authority for Interim Order 47 is, by its own
terms, limited to activities undertaken "for the purpose of
detecting or preveniing terrorist activities." As discussed at
length in the Declaration of Jethro M. Eisenstein, this provision
was intended as an exceptlon to the general rule reguiring a
factual predicate for the initiation of an investigation. If the
Interim Order 47 is sustained, the exception will have
obliterated the rule.

13. For the reasons stated above, as well as in the
accompanying Deciaration of Jethro M. Eisenstein and Memorandum
of Law, counsel for the plaintiff class pray that the relief

sought herein be granted.

FRANKLIN SIEGEL (FS-4952)

I declare under penality of perjury that the foregoing is
true and correct. Executed on , 2005.
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INTERIM ORDER

supsecT. REVISION TO PATROL GUIDE 212-71, "GUIDELINES FOR
THE USE OF PHOTOGRAFPHIC/VIDEO EQUIPMENT BY
OPERATIONAL PERSONNEL AT DEMONSTRATIONSY

DATE ISSUED: REFERENCE: WUMBER:

(9-10-04 *P(r 212-71 47

- -

R Recent modifications to the Harndschu Consent Decree, along with advancements in and
the availability of technology to aid in police operations, necessitates that procedures geverning the use
of video and photography by members of the service be updated.

Z. Accordingly, this procedure establishes permissible operational objectives that authorize
and apply generally to the use of video and photography. excep: in sstuations involving ongoing criminal
or internal investigations, standard evidence collection, or arrest processing procedures, These revised:
procedures apply to the use of video and photography by members of the service to accurately record
police operations and other public activity. Exampics of such authorized uses include preparing training
materials and monitoring and/or assessing: emergency incidents, traffic control, crowd control (parades,
demonstrations, etc.), counter-terrorism, public safety, crime, or disorder conditions, deployment of
police resources, etc. Moreover, the revised procedures permit the use of video and photography
equipment by members of the service assigned to units other than Tcchnical Assistance and Response
Unit (TARU) and the Police Academy, Video Production Unit, and for approval of the use of these
methods at the Patrol Borough/Bureau level.

3 Therefore, Interim Order 47 senes 2001, “Revision to Patrol Guide Procedure 212-71,
Guidelines for the Use of Photographic/Video Equipment by Operational Personnel at Demonstrations,”
is REVORED and the following retitled procedure, “Guidelines for the Use of Photographic/Video
Equipment to Record Police Operations and Public Activities,” will be complied with:

PURPOSE To set forth the permissible operational objectives for which members of the
service may use photographic/video equipment to record images in situations
outside of ongoing -criminal or internal investigations, standard evidence
collection or arrest processing procedures; tc establish procedures for the
approval’ and use of such equipment; and w establish respemsibility for the
maintenance, review, storage and disposition of such images.

SCOPE This procedure establishes permissible operational objectives that antherize and
apply generally to the use of video and photography, except in situations
involving ongowng criminal or internal investigations, standard evidence
collection, or arrest processing procedures. This procedure applies 10 the use of
vidco and photography by members of the service to accurately record police
operations and other public activity. Examples of such uses include prepanng
training materials and monitoring and/or assessing: emergency incidents, traffic
control, crowd centrol (parades, demonstrations, etc.), counter-tesrorism, public
safety, crime, or disorder conditions, deployment of police resources. etc.
Moreover, this procedure permits the use of video and photography equipment
by members assigned to units other than Technical Assistance and Response Unit
{TARU) and the Police Academy, Video Production Unit, and for approval of the
use of these methods at the Patrol Borough/Bureau level.

Taf 3




OCT-B1-2084 19145

SCOPE
{continued)

NOTE

PROCEDURE

RANKING
OFFICER

NOTE

NYPD LEGRE BURCAY 1212 374 8276 F.a3

The use of photographic or video equipment by operational personnel to
accurately record police operations and other public activity is appropriate if a
permissible operational objective exists. Permissible operational objectives
inciude accurately documenting events, actions, conditions, or statements made:
a. during special events, disorder events, arrests, public assemblages or any
other critical incident in which such accurate documentation 15 deerned
potentially beneficial or useful; or

b. 1o prepare training materiais; or

c. when a reasonable belief exisis that unlawful activity, terrorist activity or
arrest activity will occur; or

d. © make assessments and prepare after action reports concerning the

proper deployment of police resources and/or use of tactics during any
police operations, or
e. tc monitor public areas for crime control purpeses.

Pursuant to Modified Handschu Guadelines, the irvestigation of political activity may only be
iratiated by and conducted under the supervision of the Intelligence Division. Therefore, mermbers
of the service not assigned to the Intelligence Division may not use video recording or phaotography
Jor the papose of invesnigating political activity, without the exprass written approval of the Depity
Commissioner, Intelligence. However, any member of the service may and should report his or her
observations of suspicious conducr which involves poitiical activity to his or her commanding
officer or to the Inteffigence Division, Operations Desk, (646) 805-6400, 24 hows a day, 7 days a
weak

Members of the service are also reminded thar the particular use of the equipment under
the circumstances contemplated may require the prior issuance of a court order. For
example, an eavesdropping warrant is required to use a camera with aydio recording
capability to intentionally overhear or record a cohversation without the consent of a:
least one party thereto while nol present thereat and a video surveillunce warrant is
required if images of a person are transmited switheur the consent of that person or
another person thereat under circumstances in which such observation in the absence of
a video surveillance warrant infringes upon such person's reascnable expectation of
privacy. Questions concerning these issues should be directed 10 the Legal Bureau a:
(646) 610-5400, _ '

When ranking personnel of this Department contemplate the use of photographic
or video recording equipment for a permissible operational objective:

1. Suomit a report, on Typed Letternead, to Patrol Borough/Bureau

Commander concemed, requesting the deployment of squipment and
~ properly trained personnel.

In emergency situations, requests may be made by telephone, and equipment und

persennel may be deployed Flowever, the report must be subsequentiy submitied in
Wring in accordance with this procedure.

INTERIM ORDER NO. 47
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RANKING 2. Include the following information in the request:
OFFICER a. Date, tirme and location of incident or event to be recorded, and
{continued) b. Identity of the individuals or groups involved (if knewn), and

<. Specific permissible operational abjective(s) 10 be achieved.
NOTE Every request Jor the use of photographic/video equipment will be enfered into a serially

numbered log. maintained sclely for this purpose. at the office of the Patrol
Borough/Bureau Commander. In addition. the office of the< Patrol Borough/Bureau
Commander will maintain copies of ail written requesis.

PATROL 3. Direct that appropriate entries in log be made upon receipt of requast.
BOROLGH/ a. Include determination as to whether request is approved/
BUREAU disapproved and reason therefore.
COMMANDER 4 Raturn approved/disapproved request two ranking officer concerned.
CONCERNED Include:
2. Explanation for approval/disapproval. |
b. Unit designated to operate photographic/video equipment, .if
approved.
5. Forward copy of approved request te
a. Office of the Chief of Depariment {for information), through
channels. : )
o. Commanding Officer, Technical Assistance Response Unit
(TARU), or other unit, as appropriate, to assign membsers to
operate photographic/video equipment.
NOTE

The Office of the Chigf of Depariment will maintgin a centralized file of all approved requests.

The Patral Borough/Bureau Commander concerned shall have the option of assigning
and deploying ancther appropriate unil, rather than engaging the services of TARU or
the Police Acaderny, Video Production Unir. [f this aption is chosen, the Commanding
Officer of the unit (borough, precinct housing, transporiation, task force personnel etc.}
designaied by the Patvol Borough/Bureau Commandgr concerned shall be responsible
for the sécurity, maintenance, chain of custodv, review, siorage, and disposirion of the
griginal media source, Jn the marner prescribed below. Receipts for the origingl media
sowrce should be prepared with captions noting who the operator of the equipment is,
and wha Is receivingiaccepting the recorded videotape or pholograph. At futwre dates,
should copies or transference of the original media be required, TARU can assist the
requesting wnil with processing. Any wnil or persons requesting assistance in
duplication of an original media MUST make such reguest in writing to e
Commanding Officer of the Technical Assisiance Response Unit. Once processing is
completed, the reguesting unit will resume the responsibility of securing the original
media(s).

INTERIN ORDER NO. 47
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NOTE
{eonrinued)

COMMANDING
OFFICER,
TARU/OTHER
DESIGNATED
UNIT

NOTE

COMMANDING
OFFICER,
TARU/QOTHER
DESIGNATED
UNIT

NOTE

MYPD LEGRL BURERU 1212 374 @275 P.85

Photographs/video taken for training purposes should be consistent with the permissible
operational objective. For example. phorographsivideo taken jor tralning purposes
should generaily net contain close-ups of members of the public, bur should focus on
police tactics and behavior.

6. Assign appropriately trained peyrsonnel {o the approved request.

Training of selected personnel assigned 1o use the photographic or video equipment will
be conducted by Technical Assistance and Responsz Unit (TARU) In addition, all
photographic or vidzo equipment that is needed wiil be obtained through TARU.

UPON COMPLETION OF PHOTCGRAPHING/VIDEQTAPING:

7. Maintain ail photographsi/video recordings prepared in connection wiih”
this procedure for a minimum of one (1) year from the date the images
were recorded.

8. Prepare and maintain a written summary describing the event and
activities preserved in each recording, (o assist in indexing and retrieval.
9. Facilitate review of the rccorded materials by the ranking officer who

initiated the request to determine whether they have value either as
evidence of crniminal activity or as documeniation under a permissible
operational objective.

a. If the matertals contain evidence of criminal activity, they will be
considered evidence, and handled accordingly.
b. If the materials are deemed valuable for other purposes, for

example, litigation, training, after action reports, ete., they will be

similarly preserved in connection with that purpose.

c. . Afier one (1) year, materials not meeting the criteria in (a.) or (b.}
above may be destroyed. In determining whether materials have
such value or may be destroyed (video recordings, discs, stc. may
be revsed), the Commanding Officer, TARU/Qther Designated
Unit shall confer with the ranking officer who authorized or
requested the taking of video/photographs.

Theyoragoing vides recording maintenance, review, storage and disposition procedures
shall_ngt apply with respect 10 any ciosed circuit elevision patrol or other similar
survsillance camera sypstern for which separate procedures may be established,
including those set forth in, but not limited 10, Interim Order [ 1-1 series 2000, “Housing
Burecu Closed Circut Television Patrol.”

INTERIM ORDER NO. 47
40f 53
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ADDITIONAL Personne! assigned 1o aperate photographicivideo equipment pursuant o this procedure
DATA witlf strictly adhere (o the foliowing guidelines:
a. Determine from the ranking officer 1n charge who iy to be photographedivideo

recorded andicr what ypefs) af activity or conduct iz to be photographedivideo
recorded. Technicians will net engage in unawthorized photographing/video

recording.

b Supervisors well monitor their subcrdinates” activity to ensure thal there is no
unauthorized photographingvideo recording.

= All photographs taken and video recordirgs made=arve the property of the

Depariment and shall not be released to entiries outside the Depariment, except
in accordance with existing law or by the direction of competent gquithority.

The ranking officer in charge will be held strictly accountable for ali photogrophs and
video recordings prepared,

RELATED Guidelines jor Unyformed Members of the Service Conduciing Investigations Involving
PROCEDURES FPolitical Activity (P.G 212.72) :

FORMS AND Typed Lelterhead -
REPORTS

4, Interim Order 47, series 2001, is hereby REVOKED.

s. Any provisions of the Department Manual or any other Department directives in conflict
with the contents of this order are suspended.

BY DIRECTION OF THE POLICE COMMISSIONER

DISTRIBUTION
All Commiands

INTERIM ORDER NO, 47
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January 20, 2005

Gail Donoghue, Esqg.

Special Assistant Corporation Counsel
New York City Law Department

100 Church Street, Room 6&-110

New York, NY 10007-2601

Re: Barbara Handschu, et. al v.
Special Services Div., et al.
71 Ciwv. 2203 {CS5H)

Dear Ms. Donoghue:

I am writing to continue our discussion of NYPD
retention of photographs and videotapes taken at
demonstrations. I will start by reviewing the discussion to
date.

The current retention policy is set forth in NYPD
Interim Order 47 issued on September 10, 2004, revising
Patrol Guide 212-71. My letter to you of October 25, 2004
expressed our objection to that retention policy, and to
the underlying assertion of power to take photographs and
videotapes at demonstrations whenever the NYPD deems it
“potentially beneficial or useful.”

At our meeting on December 7, 2004, we focused on the
language of Section VIII (A)(2) of the new Handschu
Guidelines:

"For the purpose -of detecting or
preventing terrorist activities, the
NYPD is authorized to visit any place
and attend any event that is open to
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the public, on the same terms and
conditions as members of the public
generally. No information obtained from
such visits shall be retained unless it
relates to potential unlawful or
terrorist activity."”

You pointed to the first sentence as authority to
photograph or videotape at demonstrations whenever the NYPD
deems it ‘“potentially beneficial or useful.” Plaintiff’s
counsel pointed to the second sentence as barring the
retention of images thus acquired unless they relate to
potential unlawful or terrorist activity.

You acknowledged at our meeting that there is now no
authority for routine retention under Section VIII (A} (2).
You advised us that the NYPD is prepared to go back to
court to seek an amendment of the guidelines to provide
such authority. You asked plaintiffs’ counsel whether there
was a retention protocol to which we could agree. We
proposed that any retained images be kept at the office of
Corporation Counsel., This proposal was rejected. You asked
us to make a proposal for a retention protocol under which
the images would remain in the custody of the NYPD,

Before I describe our propcsal, I want to make it
clear that plaintiffs’ counsel do not concede the authority
of the NYPD to videotape or photograph under Section
VIII{A) (2) whenever it is deemed “potentially beneficial or
usetful.” The introductory phrase of the first sentence of
Section VIII(A)} (2} gives the NYPD the authority you claim
only “for the purpose of detecting or preventing terrorist
activities. . .” (emphasis added). The preamble to Section
VIII notes that the NYPD “must preoactively draw on
available sources of information to identify terrorist
threats and activities. . .” and that the Section therefore
“identifies a number of authorized activities which further
this end, and which can be carried out even in the absence
cf a checking of leads, preliminary inquiry or full
investigation as described in these guidelines. ”
(emphasis added).

This Section says that terrorist threats, but only
terrorist threats, trump the rules for investigations in
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the guidelines. The new Interim order 47, which permits
videotaping at demonstrations whenever the NYPD deems it
“potentially beneficial or useful,” effectively reads that
introductoery limiting phrase out of the provision. The
Interim Order must be modified to limit photographing and
videotaping at demonstrations to circumstances where the
activity is part of an investigation as that term is
defined in the guidelines or is for the purpose of
detecting or preventing terrorist activities.

If the NYPD will agree to modify the Interim Order as
set forth above, we will agree that images created under
such a revised standard can be retained for a reasonable
period 1f they are maintained in or under the control of
the Legal Bureau of the NYPD and if access to the images is
recorded in a log containing the following information: (1)
who got access; (2) to what images; (3) for what purpose.
The “purpose” entry would be limited to information (e.g.,
“Investigation # __ ) that would not compromise any NYPD
activity. Under our proposal, this log is to be a public
record, avallable on request. This proposal serves the
purposes of getting these materials out the hands of the
Intelligence Division, of requiring Intelligence Division
personnel to identify themselves if they seek access to the
material, and of requiring Intelligence Division personnel
to provide some explanation of the need for access.

Please let us know within the next ten days whether

you will agree to the changes we have proposed.

Sincerely,

Jethro M. Eisensteiln

JME/ s

cc:  Hon. Charles 3. Haight Martinr R. Stolar, Esqg.
Paul G. Chevigny, Esqg. Franklin Siegel, Esq.
Arthur Eisenberg, Esg.
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THE CITY oF NEW YORK
Gail Donoghue LAW DEPARTMENT FAX 10 4t
Speciai Counsel " 100 CHURCH STREET gdonoghu@law.nye.gov

NEW YORK, N.Y. 10007-2601

February 17, 2005

Jethro M. Eisenstein
Profeta & Eisenstein

14 Wall Street — 22 Floor
New York, NY 10005-2101

Re: Handschu v. Special Services Diviston, 71 Civ. 2203 (CSH)

Dear Jethro,

I write to respond to the proposals contained in your January 20, 2005 Jefter concetning
the use of videotape by the NYPD, Each of your two proposals are addressed below.

1. Deletion of “potentially beneficial or usefui” from paragzaph 3.a. of the Interim Order.

The practice of videotaping at demonstrations was not covered under the old Handschu
Guidelines. Rather, a policy was established at the suggestion of the Handschu Authority. That
policy permitted taping at demonstrations under circumstances where illegal activity was taking
place. Videotaping could begin when illegal activity seemed about to occur, or had occurred,
and there was no limitation on the period for which the tapes could be retained. In addition, it
was permissible to cteate videotapes for the purpose of training and tactical development.

The modified gwidelines do not address videotaping. Consequently, thete is no restriction
on the use of videotape or cameras at public events. Nor is there such a restriction under the
Constitution, Moreover, because under the modified guidelines the police can attend public
events on the same terms and conditions as the public generally, they may now record events at
demonstrations without regard for whether or not there is criminal acuvity, although they may
not retain the tapes unless they are related to criminal or terrorist activities. This provision was
added to the modified gnidelines to allow the police to be more proactive in detecting and
preventing terroxist activities. It is fairly obvious that the use of such equipment at public events
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can serve as a deterrent as Well as a means of preserving evidence in the event there is an act of
terror. Inasmuch as the tapes produced relate to criminal activity, or are useful in the deterrence
of tervorism, there is no limitation on their retention.

To the extent that the words “potentially beneficial or useful” convey to you that the
anthorization to use photographic equipment goes beyond the circumstances described above, the
Department is willing to consider modifying that provision to include the more specific
circumostances under which taping would be permiited including, for example, the preparation of
training materials, monitoring or assessing emergency incidents, traffic and crowd control,
disorder conditions and detection, prevention and recording of crimes and acts of terrorism.

2. Retention of Tapes Under the Control of the Legal Bureau and the Maintenance of a Log.

While it is impractical to store tapes at the Legal Burean, the NYPD is willing to consider
the inclusion of language addressing your concern about the general availability of the tapes,
The Interim oxder already contains a note requiring that all requests for tapes will be in writing
and that 2 Jog will be kept. The Department is willing to include in the log, the identity of the

requester, and the purpose of the request (limited description which does not compromise any ...

ongoing investigation). In addjtion to the log requirements, the Department is willing to require
that requests for tapes from entities outside of the Department, (other than the District Attorney,
the CCRB and the Law Department) will require the approval of the Legal Burcan.

We believe these suggestions address your concerns about possible unauthorized use of
videotapes. If you agree, we will prepare a new draft of the interim order. I look forward to
hearing from you.

Yo

A3ail Donoghue

cc:  Thomas Doepfner
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Gail Donoghue, Esqg.

Special Assistant Corporation Counsel
New York City Law Department

100 Church Street, Room 6-110

New York, NY 10007-2601

Re: Barbara Handschu, et. al v.
Special Services Div., et al.
71 Civ. 2203 (CSH)

Dear Gail:

I am writing on behalf of counsel for the plaintiff
class in this case to respond to your letter of February
17, 2005. For the reasons set forth below, your proposal
to delete the words "potentially beneficial or useful" from
paragraph 3a of Interim Order 47 (9/10/04) will not address
our concerns.

It is simply incorrect to state as you do that the
practice of videotaping at demonstrations was not "covered”

under the o©old’ ~ Handschu guidelines. The old Handschu
guidelines governed the investigation of pelitical
activity. Investigation was defined as "a police activity
undertaken to obtain information or evidence" (IIC) .

Political activity was defined as "the exercise of a right
of expression or association for the purpose of maintaining
or changing governmental policies or social conditions.™”
(IIA). Thus police videotaping at political demonstrations
was an activity squarely within the ambit of the
guidelines, and the rules proposed by the Handschu
Authority and adopted by the Police Department were an
acknowledgement of this plain fact.
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These rules recognized that pursuant to the Handschu
guidelines, videotapes for investigatory purpocses were only
to be taken by the Public Security Section of the
Intelligence Division during the course of an authorized
investigation, a view which Judge Haight endorsed. See 737
F.Supp. at 1303. In their various iterations, the rules
recommended by the Handschu authority described the
circumstances when operational (as opposed to Intelligence
Division} personnel could videotape political activity:

a. When a bona-fide need existed to prepare
training materials on proper crowd control techniques, or

b. When a reasonable belief existed that

criminal activity and/or arrest activity will occur during »

the demonstration. (See Interim Order 6 dated 2/8/91)

L provision was later added for a live video feed to a
remote command post for the purpose of assessing crowd
conditions for proper deployment of police resources with
the understanding that there would be no recording of this
video transmission. (See Prcocedure No. 212-71, effective
1/1/00, paragraph 10.)

Under the rules that implemented the o©ld Handschu
guidelines, there was a strict limitation on the period
during which videotapes could be retalned. Interim OQOrder
6, Procedure 212-71 and Interim Order 47, issued 12/10/01,
envisioned action within 60-90 days after the videotapes
had been taken. If the videotapes had been made for
training purposes, they went directly tc the Commanding
Officer of the Police Academy. If the tapes had been made
in connection with criminal activity, they would be handled
as evidence 1f they contained images of such activity and
would otherwise be destroyed.

The modified Handschu guidelines also address

videotaping. The definitions of investigation  and
political activity have not changed. See 273 F.Supp.2d
349. The new Guidelines for Investigations Involving

Political Activity, which are incorporated by reference
inte the Second Revised Handschu Order and Judgment, list
video surveillance as one of the investigative techniques
that may be used when the NYPD has initiated an "inquiry".



ProrFeTA & EISENSTEIN

Gail Donoghue, Esg. 3 March 10, 2005

While the guidelines state that video surveillance may be
employed without any prior authorization from a supervisor,

(V (B} (6) (g)), the listed investigative technigues may only
be undertaken in relation to political activity if there
was a basis to initiate an T"ingquiry" to begin with
{(V(B) (1)). If no inguiry has been initiated, videotaping a
demonstration is not authorized. As you know, the

Guidelines for Investigations Involving Political Activity

. are binding on the Police Department and counsel for the
plaintiff class have standing and authority to apply to the
Court for relief when they are being violated.

The Police Department position on videotaping can only
be arrived at by reading paragraph VIITI(A) (2} to
contradict, negate and essentially eradicate the provisions
of the Guidelines Jjust described above. The introductory
phrase cof that provision gives the NYPD the authority "to
visit any place and attend any event that is open toc the
public, on the same terms and conditions as members of the
public generally" only "for the purpose of detecting or
preventing terrorist activities . . " The preamble to
Section VIII notes that the NYPD "must proactively draw on
available sources of information to identify terrorist
threats and activities . . ." and that the Section
therefore "identifies a number of authorized activities
which further this end and which can be carried out even in
the absence of a checking of leads, preliminary inquiry or
full investigation as described in these guidelines "

As I peinted out in our letter of January 20, 2005,
Section VIII{A).(2) means that "terrorist threats, but only
terrorist threats, trump the rules for investigations in
the guidelines." Apparently in response to this, you say
that "it is fairly obvious that the wuse of [video]
equipment at public events can serve as a deterrent as well
as a means of preserving evidence in the event there is an
act of terror. Inasmuch as the tapes produced relate to
criminal activity, or are useful in the deterrence of
terrorism, there is no limitation on their retention."
(letter of February 17, 2005).

We do not agree with or even understand these
assertions. It is not at all obvious to us that
videotaping public events can serve as a deterrent to
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terrorism. Beyond this, your argument proves too much.
According to this argument, keeping a permanent record of
all participants 1in peaceful demonstrations would be a
deterrent to terrorism and therefore is permissible under
the court's order, which would mean that the controls that
are in the guidelines are of no effect at all.

The text of the new interim Order 47 issued on
September 10, 2004 only heightens our concern that what is
contemplated 1s a digital dossier on demonstrators.
Retention pericds that were 60-90 days in the old rules
have increased to at least a year, and the NYPD unit with
possession of the video material is directed to "prepare
and maintain a written summary describing the event and
activities preserved 1in each recording to assist in
indexing and retrieval" before there has even been a
determination whether the tape has wvalue as documentation
under a permissible operational objective.

Maintaining digital videc recordings of participants
in peaceful demonstrations in the Police Department is the
21lst Century version of one of the practices that led us to

bring this case 34 years ago. The new guidelines clearly
address and limit when a video record of political activity
can be acquired and retained. The new version of interim

order 47 arrogates power to the Police Department well
beyond what i1s authorized by the guidelines approved by the
Court. Unless the Police Department is prepared to revise
the interim order to bring it into compliance with those
rules, we will seek relief on this issue from Judge Haight.

Sincerely,

Jethro M. Eisenstein

JME/ s

cc: Hon. Charles S. Haight Martin R. Stolar, Esqg.
Paul G. Chevigny, Esqg. Franklin Siegel, Esqg.
Arthur Eisenberg, Esq.
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THE CiTy oF NEW YORK 755,050
Gail Donoghte LAW DEPARTMENT FAX o) 443,860
Speclal Cousel 100 CRURCH STREET gdonoghu@law.nye.gov

NEW YORK, N.Y. 10007-2601

March 31, 2005

FAX SMISSION (712-577-6702

Jethro M. Eisenstein

Profeta & Eisenstein

14 Wall Street — 22™ Floor
New York, NY 10005-2101

Re: Handschu v. Special Services Division, 71 Civ. 2203 (CSH)

Dear Jethro,

I write to address your letter to me dated March 10, 2005 in which you respond to my
letter of February 17, 2005,

As you are aware, my February 17, 2005 letter was part of an ongoing discussion in
which we have been engaged to address the objections of class counsel to a draft interim order
prepared by the NYPD conceming electronic videotaping st demonstrations. That discussion
included other letters as well ag a face-to-face meeting at our offices at which Assistant Deputy
Commissioner Thomas Doepfoer and Captain Kerry Sweet of the NYPD were present. At that
meeting we explained some of the practical problems that would result from your proposed
changes to the interim order as well as realistic ways we might address your concern about
potential unauthorized use of the tapes.

We read your March 10% letter as declating an end to further discussion of the issues.
We find this puzzling for two reasons. First, my Febmary 17® letter contained specific proposals
in response to vour January 20” letter aud second, the demand that we bring the interim order
mto compliance with the Handschu Guidelines if we are to avoid further litigation throws us
back to whexe we were when we initiated our discussions,

., f-' FEMEEETEREOE T TERN I 14 YL A =T
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We seem to have a fundamental difference of opinion about what Section VI of the
+ Guidelines allows. As stated in your letter at page 3, you believe that “Section VIII(A)(2) meaus
that ‘terrorist threats’ but only terrorist threats, trump the rules for investigations in the
Guidelines” This, in essence says that there must be a terrorist threat before we can proactively
draw on available sources of informaation to identify or prevent terrorist threats and activities.
. This interpretation totally undermines the authority given to the NYPD to gather information for
the purpose of preventing or detecting terrorism when there is not yet a basis for an investigation.

We continue to believe that the evil to be guarded against is the unauthorized use of
videotapes with the potential to injure individual persons, and that this issue is addressed by the
inferim order.

I you have any questions, or would like to discuss this further, including how the issue
might best be presented to Judge Haight, please feel free to call. .

Sinc IS,

ail Donoghue
Special Counsel to the
Corporation Counsel

cc:  Thomas P, Doepfher
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THE CITY OF NEW YORK

. ) 212) 788-0500
Gail Donoghtie LAW DEPARTMENT - PAX 12 a3 g2
Special Counsel 100 CHURCH STREET gdonoghu@law.nyc.gov

NEW YORK, N.Y. 10007-2601

July 20, 2004

VIA FAXNO. 718-340-427

Fraoklin Siegel, Esq.
Aftorney-at-Law

666 Broadway — 7" Floor
New York, NY 10012

Re: Handschu v, Special Services Division 71 Civ. 2203 (CSH)

Dear Mr. Siegel:

We write in response to your letter dated April 16, 2004 in which you request that the
Police Department cure two practices: (1) the videotaping of demonstrations as reflected in the
taping of the March 20, 2004 peace march and (2) undercover surveillance of lawful political
mectings. The NYPD has considered the claims made in your letter. Its conclusions are set forth
below.

Videotaping of the March 20, 2004 March and Rally

Section VI (a}(2) provides that the Police Department may, for the putpose of detecting
or preventing terrorist activities, attend any event that is open to the public on the same terms and
conditions as members of the public generally. This same provision does, however, limit the
retention of information gathered at such cvents to that which relates to potential unlawful or
terrorist activity.

Because any member of the public is free to make a photographic record of any political
event, Section VIII (2)(2) permits the NYPD to do the same. Thus, based on this provision in the
Guidelines, the only question to be decided is whether the NYPD has complied with so much of
Section VIII(a)(2) as relates to the retention of the tapes of the March 20, 2004 demonstration.

Iroplicit in the authority of the NYPD to retain information gathered at public events, is
that such infonmation may be retained for a reasonable period to allow for an assessment about
what information, if any, relates to potential unlawful or terrorist activity.
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At the time of the March 20, 2004 event there was litigation pending against the NYPD
secking equitable relief for alleged policies with respect to the policing of political
demonstrations. The policing methods employed by the NYPD at the March 20, 2004 event
were subjects about which the plaintiffs sought discovery. For that reason, the NYPD
determined it would be inappropriate to destroy any of the tapes, Under these circumstances, the
NYPD believes retention of the tapes did not violate the Handschu Guidelines.

Alleged Undercover Surveillance of Political Meeti

The purpose of the Handschu Guidelines is to protect individual rights while at the same
time permitting the NYPD 1o develop intelligence. The confidentialify of intelligence collected
is assured by the requirement that an individual believing him or herself to be aggricved brngs
his or her complaint to the Handschu Authority.

Section V of the Guidelines states that “[AJay time a person or member of a group or
orgauization, having reason to believe that such person, group or organization has been the
subject of investigation of political activity which violates constitutionally guaranteed rights and
privileges, may request in writing which sufficiently identifies the requesting party that the
Authority make inquiry of the appropriate investigative officer of the NYPD.”

The role of the Handschu Authority is to review records to detetraine if the coustitutional
rights of a particular person were violated by virtue of an investigation conducted by the NYPD.
The scope of its review under Article V is limited to an “inquiry into the circumstances of such
investigation with respect to the requesting party.” Sectien V.B.1,2, 3.

We note that your Jetter relies on press repoxts claiming that the NYPD infiltrated a
group. Although an advisor to the group was identificd in the article, neither that person nor any
other persom or member of the group has presented a .claim in wxiting that his or her
constitutional rights were violated. It has been the consistent position of the Authority that its.
power of inquiry is not triggered by press reports. In the event the Authority reccives a request
in writing identifying a person who claitos that his or her rights were violated by virtue of

infiltration by the NYPD of a group or organization, the Handschu Authority will conduct the
appropriate investigation.

If you have any questions, or would like to discuss these issues further, please do not
hesitate to call.

Yo .

Doﬁogh (]
Special Counsel

¢o: Thomas Doepfher
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e“r 01. THOMAS W. BERGDALL {212) 788-1111
Senior Litigartor : FAX (212) 788-0367

February 7, 1991

Paul Chevigny, Esq.
40 Washington Square South
New York, New York 10012

Jethro M. Eisenstein, Esq.
100 Maiden Lane, Suite 1616
New York, New York 10013

Martin Stolar, Esq.

351 Broadway

4th Floor

New York, New York 10013

Franklin Siegel, Esq.

666 Broadway

7th Floor

New York, New York 10012

BY HAND

Re: Handschu v Special Services Division

Dear Counsel:

Please find enclosed a report of the Handschu Authority,
dated February 4, 1991, which was prepared In response to your
letter of inquiry of last April. I believe that this report
substantively addresses each of the concerns expressed in your prior
correspondence. )

Sincerely,
Thomas W. Bergdall

TWB/cb
Enclosure



THE HANDSCHU AUTHORITY

One Police Piaza
New York, N.Y. 10038

February 4, 1991

Lee P. Brown

Police Commissioner

1 Police Plaza

New York, New York 10038

Dear Commissioner Brown:

. On April 11, 1990, Corporation Counsel Victor Kovner and =
you received a letter from Paul Chevigny, Jethro Eisenstein,
Martin Stolar, and Franklin Siegel, counsel to plaintiffs in
Handschu v. Special Services Division, 605 F.Supp. 1384
(S.D.N.Y. 1985), and Arthur Eisenberg, on behalf of the New
York Civil Liberties Union, complaining of activities in the
form of videotaping and photographing at a march and rally of
pro and anti-Castro groups on April 7, 1990. In their letter,
counsel contend that these actions violated the Guidelines
created pursuant to the Handschu Stipulation of Settlement {the
"Handschu Guidelines').

Pursuant to the Handschu Guidelines, the Authority
initiated an investigation of the allegations. The
investigation confirmed that videotaping and photographing did
take place and that some of it did not comply with certain
departmental procedures implemented pursuant to the Handschu
Guidelines. The following is a summary of our investigation
and recommendations.

I. ALLEGATIQONS

In their April 11th letter, plaintiffs' counsel contend
that photographic surveillance at lawful demonstrations of
faces or gatherings of class members, absent activity which
would constitute a ecrime, is prohibited by the Handschu
Guidelines. The letter cites six specific incidents during the
demonstration when photographing and videotaping were conducted
and suggests that such activity constitutes a violation of the
Guidelines.

Plaintiffs' counsel ask that pursuant to paragraph six of
the Stipulation of Settlement and Consent Decree, the Police
Department cure the claimed violations. They also request
that all photographs and videotapes taken during the Cuba Day

a5 40 42-88)-97
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Demonstration be centrally collected to allow some participants
to view them, and to collect and dispose of these materials in
accordance with Section 1133 of the New York City Charter.

II. RESULTS OF INVESTIGATION

After receiving the April 11th letter, we initiated an
investigation into the allegations using primarily the
resources of the Department's Internal Affairs Division (IAD).

In conducting this investigation, IAD interviewed the
ranking officers in command of the demonstration, and officers
who took photographs and videotapes. The photographing and
videotaping complained of arose out of a march and rally on
April 7, 1990 of pro and anti-Castro groups {"Hands Off Cuba
Coalition" and "USSR Hands Off Coalition"}. 1In planning for
the Cuba Day demonstration, and in accordance with previously
established procedures, the Commanding Officer, Patrol Borough,
Manhattan Scuth (PBMS) requested approval from the Chief of
Department to take photographs and videotapes at the
demonstration of "eriminal activity only.'" The Chief of
Department approved that request. Pursuant to that approval,
the Tactical Assistance Response Unit (TARU, which has as one
of its primary duties the taking of photographs for
investigative purposes), was present at the demonstration. In
addition, the Commanding Officer, PBMS, ordered two officers
assigned to his command to also take photographs and

videcotapes.

A total of 309 photographs and 3 videotapes were taken by
members of TARU and PBMS. TARU took 189 35 mm photographs and
3 videotapes containing 157 minutes of tape. Of the 189
photographs, three were photos of specific individuals. The
remaining 186 photographs depicted police formations and
barrier placements with no closeups or readily discernible
faces of demonstrators. The investigation revealed that one
photograph was of an unidentified individual demonstrator, one
photograph was of a mounted police formation with an
individual in the foreground, and one photograph was of a
police officer.

In addition to these photographs, TARU filmed 3 videotapes
of the demonstration. These tapes primarily contain footage
of uniformed officers, motorcycle police and barriers. Some
traffic movement and stray pedestrians are depicted. The
videotape depicts shoving by demonstrators at Broadway and 44th
Street. An unidentified demonstrator is depicted removing a
barrier in a portion of the tape lasting approximately 20
seconds. There is additional footage of mounted officers,
RMPs and vans, and footage of Fire Department vehicles arriving
in response to an alarm. In the majority of footage taken of
demonstrators, faces can be discerned in only a few instances.
However, one seven minute segment depicts demonstrators walking
through the intersection of 38th Street and Sixth Avenue. The
detective who filmed the tape stated that he was attempting to

-2 -



show a "serpentine' tactic whereby officers move from the front
of the line of marchers to the rear. He also said he had the.
videocamera on 'wide angle" in order to avoid taking close up
pictures of demonstrators. Overall, it appears that the
primary purpose was to depict officers, barriers, and
departmental vehicles and how they were used to police the
demonstration.

. When interviewed, the members of TARU indicated they were
familiar with the Handschu Guidelines and that it was their
standard operating procedure to take photographs only of
demonstrators involved in criminal activity or being placed
under arrest, or of police formations and barriers. They also
stated that the requirements of the July 171, 1988 Detective
Bureau memorandum on Handschu procedures are always followed.
Additionally, TARU members stated they always wear clearly
marked windbreakers which denote they are members of the
service.

. Two officers from PBMS were assigned to photograph the -~
demonstration, one to take still photographs and one to take
videotape. One officer took 120 35mm still pictures, while the
other made a videctape. On April 18, 1990, Assistant Chief
Thomas Walsh and other ranking members of the PBMS command
reviewed this tape as part of a routine follow-up critique
conducted after all significant demonstrations. Consistent
with Chief Walsh's usual practice, this tape was erased by PBMS
on April 19, 1990 (for eventual reuse at other events) and was
not available for review as part of the investigation.

A review of the 120 pictures indicated that 32 appear to
be pointedly focused on demonstrators. The remaining 88 PBMS
photographs depict police formations, barriers and shots of
groups demonstrating. Many of the photographs of demonstrators
were taken from a significant distance. However, faces of
demonstrators can clearly be seen in many of these photos.

wWhen interviewed, the PBMS officer who took the still
photographs stated he was not ordinarily assigned as a
photographer and was not aware of the specific Handschu
Guidelines until a member of TARU approached him at the
demonstration and so advised him. He stated he received no
instructions that day from ranking officers and was not under
any direct supervisor during the course of his photography
activity. He was not in uniform, but stated he had his shield
displayed on a chain around his neck. The PBMS officer who
used the videocamera stated that Chief Walsh instructed him
generally to film police personnel deployment and
tactics, and that he was unfamiliar with the Handschu
Guidelines or any restrictions they might impose on
photographing. At the demonstration, he was dressed in
civilian clothes with his shield on a chain around his neck.

Although counsels' letter asser?s police officers in
civilian clothes with no identification displayed were
-3 -
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involved, our investigation found no direct support for this
allegation. However, the PBMS officer who shot the videotape
stated that at one point he and his partner (the PBMS officer
who took the photographs), assisted by three Anti-Crime
officers, climbed onto a theater marquee to obtain a better
vantage point from which to film. The PBMS officer did not
know the names of the Anti-Crime cfficers, nor did he recall
whether they wore or displayed any police identification.
However, the two PBMS officers did wear their shields as
identification, and the members of TARU present at the
demonstration wore windbreakers or caps denoting that they were
members of the service. It should also be noted that
photographs were also taken by demonstrators, and by other
members of the public who were present or observing this
demonstration.

In evaluating the conduct in gquestion, we considered and
reviewed our previous recommendations on the use of
photographic and video equipment as well as various
departmental memoranda, implemented pursuant to our
retommendations, which set forth procedures to be followed
whenever the use of photographic or video equipment is
contemplated.

On June 24, 1988, the Handschu Authority issued a report
to then Commissioner Benjamin Ward on the propriety of the use
of photographic and video equipment at demonstrations by
operational personnel. In brief, the Authority concluded that
1) the use of such egquipment must be consistent with a
permissible operational objective; 2} any such photographs and
videotapes should be maintained by appropriate personnel for no
longer than is necessary; and 3) when such use is contemplated,
a request must be submitted to the Chief of Department for
approval, a post-event review should be conducted, and a
follow-up report forwarded to the Chief of Department on the
content, location, and disposition of the material.

Commissioner Ward adopted the Authority's recommendations
and forwarded them to his executive staff for implementation.

On July 11, 1988, the Commanding Officer, Central
Investigation and Resource Division, a unit within the
Detective Bureau, issued a memorandum to the Commanding Officer
of the Photo Unit and Special Projects Unit, setting forth
guidelines for the Detective Bureau's use of photographic and
video equipment at demonstrations. In summary, this
memorandum stated:

1) 1if no investigative statement has been filed,
photographic and video equipment may not be turned on until
criminal activity has occurred.

2) absent exigent circumstances, members of the service
may only photograph or videotape "spontaneous criminal conduct,

assaults, etc."
- 4 =



3) at the conclusion of a detail, all film or tape is to
be turned over by the Detective supervisor to the ranking
officer. A receipt will be retained by the Commanding Officer,
Special Projects Unit.

The memorandum further provides that a supervisor is at
all .times to direct and sanction any taking of photographs and
videotapes.

The Chief of Patrol also disseminated the Authority's
recommendations to all Patrol Boroughs, to the Special
Operations Division, and to the Traffic Division.

Thereafter, on September 29, 1988, the Chief of Department
sent a memorandum to the Handschu Authority describing
procedures to be established in cases where events are filmed
for "tactical purposes.'" In summary, the memorandum stated:

1) all tapes shall not be duplicated and shall be
delivered to the Chief of Department's office for review and

storage.

2) all tapes shall be documented in a log book and stored
in a locked cabinet with access limited to the Chief of
Department and the Commanding Officer, Chief of Department.

3) tapes shall not be made available for intelligence
purposes without prior approval of the Authority.

4) a. peaceful demonstrations shall not be recorded.
b. c¢lose-up shots shall not be taken.
c. filming is for the sole purpose of monitoring
police behavior and tactics.

That same day, the Chief of Department disseminated
this information at a Borough Commander's Conference together
with the Handschu Authority's June 24th report.

III. FINDINGS AND RECOMMENDATIONS

A. FINDINGS

FINDING 1:

The nature of the photographs and videotapes taken by
members of TARU and the PBMS officers did not conform to the
approval given by the Chief of Department to take photographs
and videotapes of '"criminal activity" -at the Cuba bay
demonstration.

DISCUSSION:

Previously, the Authority recommended that whenever the
operational use of photographic or video equipment is



contemplated at a political demonstration, a request for
approval should be submitted to the Chief of Department,
setting forth the specific operational objective. Although
procedure was followed in this instance, approval was given
for photographing and videotaping 'criminal activity."

However, the bulk of the photographic activity at the
Cuba Day demeonstration consisted of shots of barriers and
crowd formations. Although this is consistent with a
legitimate operational objective, i.e. training, that is not
the stated basis upon which approval purportedly was sought and
received.

The Handschu Log maintained by the Chief of Department
indicates that of the 136 reguests filed since the inception of
the approval process, all of them were for the purpose of
photographing 'criminal activity". It is inappropriate to
use this reason as a catch-all phrase warranting blanket
approval for all photographing activity. We believe that the ..
authorized objective must be specifically stated, and the
post-event review (see Finding 3) should determine whether the
content of the photographs and videotapes is consistent with
the stated objective.

FINDING 2:
With some minor exceptions, the photographs and videotapes
are consistent with prior Handschu Authority recommendations

allowing photographing and vldeotaplng for legitimate
operational needs.

DISCUSSION:

The Handschu Guidelines permit photographing and
videotaping when 1) it is pursuant to an authorized
investigation under (IV) (C}, which generally requires that
prior to initiating an investigation the Department submit to
the Handschu Authority an Investigation Statement (I.S.) which
specifies the basis for the investigation, or 2) it is not
otherwise proscribed by the Guidelines, as, for example, if it
is being used for training purposes or other non-prohibited
use, such as filming a crime in progress or arrest activity.

This latter instance is applicable here. In this case,
as discussed above, permission was sought to photograph and
videotape c¢riminal activity, but the objective here was
training as evidenced by the content of the tapes and
photographs, which show barriers, crowd movement, police
formations and the like.

Notwithstanding a legitimate operational objective, 3 of
the 189 photographs taken by TARU are of specific persons.
However, we conclude that they are not inconsistent with our
prior recommendations, since they are incidental in nature.
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With respect to the TARU videotapes, we believe that the 7
minute segment of footage which depicts demonstrators violates
the departmental guidelines. However, given the relatively
brief amount of tape at issue, and the stated intent of the
detective who filmed it, which was to depict a specific police
operational tactic, we conclude that this viclation was not
wilful.

Of the 120 photographs taken by PBMS, 32 are of
demonstrators. These photographs are not consistent with
either the Authority's prior recommendations or current
departmental guidelines. Because the PBMS videotape was
erased on April 19, 1990, it was not reviewed pursuant to this
investigation.

FINDING 3:
The manner in which the Authority's June 24, 1988

recommendations were implemented was confusing, conflicting in
some respects and redundant in others. This confusion was

clearly demonstrated by the events which transpired at the Cuba -

Day demonstration.

DISCUSSION:

The procedures set forth in the varicus internal
departmental memoranda were followed in some respects and not
followed in others. For example, to the extent that
photographs and videotapes were taken at the Cuba bay
demonstration before any criminal activity occurred, the
Commanding Officer, Central Investigation and Resources
Division July 11, 1988 memorandum, which proscribes such
photographing and videotaping, was not followed. However,
the photographs and videotapes are generally consistent with
the September 29, 1988 Chief of Department memorandum on
Handschu which states that peaceful demonstrations shall not be
recorded, c¢lose-up shots shall not be taken, and filming shall
be for the sole purpose of monitoring police behavior and
tactics. Yet the post-event procedures contained in the same
Chief of Department memorandum were not followed, in that the
photographs and videotapes were not delivered to the Chief of
Department's Office for review and storage and were not
documented in a log book and stored in a locked cabinet with
access limited. Finally, the post-event review of the
photographs and videotape was not consistent with prior
Handschu Authority recommendations that the material be
reviewed by a ranking officer to determine if the content is
consistent with the authorized operational objective and a
follow-up report be forwarded to the Chief of Department
indicating the content of the material and its disposition
and/or location,

It is clear from the foregoing that there is a need for
the Department to promulgate one uniform set of internal
procedures, consistent with the Handschu Guidelines and
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Authority recommendations, which govern the use of
photographic and video equipment at demonstrations and
post-event review.

B. RECOMMENDATIONS

1. Generally, photographic surveillance of lawful
demonstrations, especially videotaping and photographing faces,
is inconsistent with the intent of the Handschu Guidelines and
should be permissible only in carefully defined, limited
circumstances. )

We recommend that the Police Department promulgate, on a
Department-wide basis, a concise set of procedures setting
forth when, apart from a {(IV) (C) investigation, photographing
and videotaping are permitted. These procedures should be
consistent with the Guidelines and the Authority’s
recommendations of June 24, 1988. 1In addition, we recommend
that criteria and procedures be established to govern
post-event review. All members of the Department should be
made familiar with these procedures.

Nothing in this report should be construed as a limitation
on the Department's inherent right to photograph or videotape a
crime in progress or arrest activity. However, we recommend
that whenever such photographing and videotaping occurs, it
should only be done by personnel specifically trained in the
restrictions imposed by Handschu Guidelines.

We recognize that it is virtually impossible to define
with specificity at what point such equipment may be used.
However, the following examples are useful. In the case of an
altercation, it is not necessary that authorized personnel wait
for the altercation to ensue to begin photographing. It would
be far more reasonable in such a situation for filming to
commence when the TARU officer (who will have received Handschu
training) reasonably believes that an incident is about to
occur, in order to show more accurately the context in which
it takes place. Similarly, at the conclusion of an incident,
photographing and videotaping may continue for a reasonable
time thereafter, in order, for example, to better identify
witnesses. Both the Department and.the public have an interest
in ensuring that a complete and accurate record of such
incidents be preserved, to be used in consideration of criminal
charges, civil suits, disciplinary proceedings and Civilian
Complaint Review Board inguiries. We recognize that in these
situations, it may not always be possible to avoid all closeups
of demonstrators. However, to the extent circumstances permit,
if demonstrators are filmed who are not themselves involved in
criminal activity, their presence is to be incidental to the
primary focus of the cameras or video recorder,

2. We recommend that only certain designated units within
the Department be permitted to use photographic and videotape
equipment for demonstrations. We further recommend that all
officers who are assigned to take photographs or videotapes at
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political demonstrations be clearly identifiable as members of
the service.

3. We recommend that the Chief of Department be
responsible for authorizing all photographing and videotaping
at political demonstrations. A post-event review of all
photographs and videotapes should be conducted by the Chief of
Department to ensure that there was compliance with the
Handschu Guidelines. All photographs and videotapes should be
retained by the Chief of Department for a period of not less
than 60 days after they are taken, to provide for review by the
Authority when circumstances warrant, including inguiries made
pursuant to the Handschu Guidelines.

4, If the Chief of Department believes there has been a
violation of the Handschu Guidelines, he should immediately
notify the Handschu Authority, which will cause a full
investigation to be conducted. Finally, the Chief of
Department should submit to the Handschu Authority an annual
report enumerating all authorized photographlng and videotaping
as, well as the results of all post-event reviews. -

5. With respect to the photographs and videotapes at
issue here, we recommend that they be made available for
inspection in accordance with Section V (B) (4) of the Handschu
Guidelines, and that thereafter, the material be destroyed.

<
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Ra nd W. Kelly Ueremy ng{r'is

T )

Peggy ¢. Dbavis

cc: Victor Kovner
Corporation Counsel
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June 24, 1988 Handschu Authority report.
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POLICE DEPARTMENT
CITY DF NEW YORK

July 11, 1588

From: Cemmanding Officer, Central Investigatiocn and
Resource Division

To: Cummandlng folcer, Photp Un:t
Spe:zal Projects Unit

. Subject: "HANDSCHU" BUIDELINES RE THE USE OF PHDTDGQQPHIC
AND VIDEO ERUIPMENT AT PARADES AND DEMDNS:RATIGNS
BY DETECTIVE BUREAU PERSODNNEL

Pursuant %o a stipulated settlement in a 1971
federal lawsuit, Handschu V. Special Services Division, the
department agreed to comply with certain guidelines regarding,
“investigations involyving political actlvzty.aﬁﬂ-ekhnr ﬁ@a&i
anapdeont assdagddey. These guidelines govern the use of
photographic and video equipment at demonstrations, parades,

etc. 1f no “lInvestigative Statement" has been filed in
conformance with “"Handschu" photographic and video equipment
may not be turned.on until criminal activity has occurred.
If an "Investigative Statement® has been filed,- a

demonstration, parade, etc. may be photographed/videotaped
from start to finish.and the-Department need not wait until
the "first punch is thrown" before photographing and
videotaping commences. The Ranking Officer in charge of the
Detail will determine when and bhow ~ video/photographic
equipment will be used. .

Whenever Detective Bureau personnel are assigned to
take ' photographs or to v1dectape parades, demonstirations,
protest marches, sit-ins, or other* political @y b e
Amemmdaapr activity, they will comply with the following
directives: -~ :

(1) Repcrt immediately to.ranking officer in charge for
instructions.

(2). Have Photographic and Video eguipment available for
" use at the direction of the ranking officer in
. charge. .
. ' ;Jﬂ
() Ascertain from ranking officer in charge whether
Video and Photographic equipment should immediately
be set up or set up at a later time. Do not set up
Videeo egquipment until Specxfzcally instructed to do

s0 by the ranking officer in charge.

EXHIBIT "A"
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(8)

FTP/es’

Daetermine from the ranking officer in charge who is
to be phcotographed/videotaped and/or what itype of
activity or conduct is to be photographed/
videotaped. Additionally, the ranking mffzcer in
charge will instruct the technicians when to
commence and to terminate photographing and/or
videotaping. 0Only specifically targeted perscns or
conduct . will - be photographed/videotaped.
Technicians will not engage - in  unauthorized
photographing/videotaping.

Absent exigent circumstances 'e.g. spontanesous
criminal conduct, assaults, etc., no member of the
service will photograph or videotape any persons,
conaduct, or activity without express authority
from the ranking officer in charge. Under no
circumstances will any person or conduct or
activity be photographed/videctaped solely because
the technician +inds it to be. unusual, funny,
strange or out of the Drdgnary.

Detective supervisars will monitor their

subordinates activity to ensure that there 45 no 7

unauthorized photographing or-videotaping.

Detective supervisors will ensure that specific
instructions are received from the ranking officer
in charge of the detail and that any guestions or
ambiguities are resolved prior to the commencement
of any photographing or videotaping. '

"At the conclusion of the detail all film ‘“and/or

tapes that were taken will be turned over by the
Detective supervisor to the ranking officer in
charge. A receipt will be-obtained and it will be
filed with the Commanding Officer, Special Projects
Unit.

For your information.

Aomed)
James Wryn
Deputyrinspéétor



POL.ICE ~DEPARTMENT
CITY DF NEW YDRK

August 10, 1988

From: Commanding Officer
Central Investigation and Resource Division

To: Commanding Officer, Photg Unit

Subject: REVISION TO JULY 11, 1988 MEMOD CONCERNING .
"HANDSCHU" GUIDELINES RE THE USE OF PHOTOGRAFHIC
AND VIDED EQUIPMENT AT PARADES AND DEMONSTRATIONS
BY DETECTIVE BUREAU PERSONNEL

Please make the following changes to the memo dated
July 1f{y 19B8, concerning the "Handschu" guidelires regarding
the ~use pf photographic and video equipment at parades -and
demonstrations by Detective Bureau Personnel.

. DOn page 1, in paragraph 1,‘sta}ting on line 4 and
continuing onto line 5, delete the words "and . other First
Amendment activity."

.-

2. On page i1, in paragraph 2, starting on line 3 and

continuing onto line - 4, deleﬁe the words, "or First
- Anendment.”. : .

Ensure that all copies of the July 11, 1988 memo,
whether in file or distributed to field persennel, are
changed in accordance with the contents of this
communication. '

For your information and necessary attention.

! -~

-

PTP/aa . Deputy Inspector
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THE HANDSCHU AUTHORIT ..

One Polica Plaza
New York, N.Y, 10038

AY

June 24, 1388

.’
-

Honorable Bénjamin Ward
Police Commissioner
City of New York

One Police Plaza

New York, NY 10038

Re: Hanpdschu v. Special Services Division, 71 Civ. 2203 (CSH).‘
Dear Commissioner Waxd: '

Iin a report dated October 8, 1887 (the "Authority's
Report"), this body presented to the Honorable charles S.

Haight, Jr., the results of a broad inquiry which was conducted.

to determine whether the Police Department was acting in
conformity with the Guidelines created pursuant to the
Stipulation of Settlement and Order (the "Stipulatioen") 4in the
above referenced matter. The Authority's Report concluded that
the Department was in general compliance with the Guidelines.

In the course.of our inquiry, we addressed and resolved
those 1issues which had been raised .by counsel for class
plaintiffs as well as certain amblguities contained within the
Guidelines themselves. The Report attempted to provide an
interpretation - of the Guidelines for the first time. -

The Report dld ralse two issues which were left
outstanding and unresclved. {See, the Authority's Report, PpD
41-43). The first matter involved the propriety of the use of
photographic oxr video equipment at demonstrations by operational
personnel. The second matter involved a personal file,

maintained by a Bronx detectiVve, which contained information, -

n ... concerning a particular religious sect which has’ sometimes
engaged in acts of vioclence." Authority's Report, p. 42. We
advised Judge Halght that, upon completion of our inquiry -into
these two matters, we would report our findings and
recommendations to you. We have since completed our inguiry and

EXHIBIT "B"

o i 587
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ar2 writing now to advise you of our findings. Because the
matter of the detective's personal file is more easily .dispcsed
of, we shall address it first.

I. Maintenance of a Personal File bv a Precinct Detective

*
9

During the Summer of 1987, in connection with our inquiry,
the Inspections Division conducted an inspection of all commands
within the Patrol Services and Detective Bureaus to determine
" ... whether they improperly maintain documents or other
information dimplicated by the Guidelines."” Authority's Report,
p. 30. In the course of this inspection, a detective in the
48th Precinct voluntarily produced a personal file that he was
maintaining which contained information relating to the "Shower

Posse", a Jamaican gang whose members have been known to engage .

in numerous wvioclent crimes. This file' contained only two
documents. The first was a memo which had been prepared in
connection with a homicide investigation involving members of

the gang. Essentially, the memo described the criminal activity"-

engaged in by the Shower Posse and listed the knewn members of
the gang. The second document was a letter to the Commanding
Officer of the Intelligence Division thanking him for allowing
the detective to speak at a law enforcement conference.

The f£ile contains no evidence that any investigation was
conducted into the political activities of either the Shower
Posse or any of its members. The material compiled by the
detective was used 1n furtherance of the investigation of
violent cximinal activity. Accordingly, we £find that

maintenance of this file did not constitute a violation of the.

Guidelines. If we had found it to involve the investigation of

political activity, it would have violated the Guidelines since-

it was not conducted by an officer from the Public Service
~Section of the Intelligence Divisioen. L

II. The .Use of Photographic and Video Equipment at
Demonstrations by Operaticnal Personnel

In ‘the course of our inquiry last summer, . we were also
informed that phctographs and video tapes of certain subjects of
an authorized investigation were taken at a demonstration Dby
operational personnel. In our Report, we stated our bellef that
photographs or video tapes of political activity, which are
taken for investigatory purposes, should be taken only by PSS
personnel during the course of an authorized investigation.

Authority's Report, p. 42. However, we also stated our bkelief”

that there is a host of reasons why photographs or video tapes
may be necessary to achieve legitimate operational objectlves,
including crowd control and training. We believe that; subject
to the following recofmendations, the use of photographs or
video-tapes at political demonstrations .-for non-investigatoxy
operational puyposes is not in violation of the Guidellnes.

2
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Conduct must be Consistent with Permissible Obiectives

It should be stressed that any use »f photographic dr.
video ecquipment by operational perscainel at political
demonstrations must be in conjunction with a permissible,
operational ~objective and the acticis of operational
rersonnel must be strictly consistent with such objective.
In the Authority's Report we suggested crowd control and
training as examples of legltimate operational objectives
which may justify the use of video equipment.

_Accordingly, where the objective is to prepare a
training.” videotape on proper crowd control tactics, the
conduct of operational personnel must be c¢onsistent with
this objective. Thus, it would seem natural to expect that
any video footage taken for this purpose would be reviewed
and edited by training personnel, maintained in a training -
facility and utilized for crowd control training sessions.

. Additicnally, any indexing ox-referencing to this training
material would - be under a training topic, i.e. "Crowd
Control/Mass Arrest Procedures," and not under the name of
any political group or person.

Similarly, where non recording videc equipment is
being used to monitor pedestrian or vehicular traffiec at
demonstration locatiocns, the actions of the operaticnal
.personnel would be consistent with that specific and
limited - objective. Thus, ranking officers viewing crowd
conditions on TV monitors in a temporary headguarters
truck, particularly where the video is "live" (i.e. no tape
recording} would not be a violation of the Guldelines.

Additionally, at the scene of a political
demonstration, the Guidelines do net prohibit .having
photographic or videc equipment available for use should

_criminal arrest activity occur. Such equipment may be
utilized . to record criminal actiens, police response and
arrest activity in order to assist in the evidentiary
prosecution of the arrests, as well as to document the
event as evidence in a civilian complaint investigation, or
a civil law suit against the Department. Thus, it would be
expected that such video-tapes or photos would he held or
vouchered as evidence and be filed or maintained only by
the opexrational unit concerned with the prosecution of the
criminal case, or a _ civilian complaint review- and -
investigation.



Maintenance and Disposition of Photogravhs anpd Videctapes
By Operational Personnel

Photographs and videctapes prepared for cperational" '
rurposes should be maintained, as indicated akeve, only by
appropriate ‘operational personnel, and oiily for as long as
is necessaxry or useful to achieve the specified permissible
cperational or evidentiary objective. Photegraphs which
are not relevant, or which are no longer useful or
necessary to achieve a permissible cobjective should not be
retained. Videotape by its nature is reusable and may be
erased and reused where it has been determined not to be
coyered by the Guidelines.

Documentation of Operaticnal Objective .

To ensure that police conduct is consistent with an
operational objective, it is recommended that whenever the
use of photegraphic or videctape equipment is contemplated
at a political demonstration, a request indicating:. the
reasons therefore be submitted to the Chief of the
Department for approval.

Where permission to use video equipment has been
granted by the Chief of Department, a review of any tapes
or photos taken should be subsequently conducted by a
ranking offlcer. This review should determine whether the
content - ©f such tapes or photos is in fact -consistent with
the authorized operational objective. A follow-up report
would be forwarded to the office of the Chief of Department
and should contain sufficilent information with respect to
the review of the contents of the tapes and the disposition
or file location of the material. We recommend further
that these follow-up reports be maintained at the Chief of
Department'’s office, and be available for review by the
Authority. .

Non-Political Criminal Investigations

The Authority wishes to stress that the Guidelines do
not relate to, c¢r in adyway prohibit or restrict the
traditional use of photographic or video equipment in
connection with the investigation of criminal conduct not
involving politlcal activity. Surveillance of criminals,
premises or public areas of criminal activity (drug sales, -
pedophile investigations, etc.), or of large public
gatherings of a non-political nature (i.e. parades, crowds
along a motorcade route etc,, for security purposes), does
not implicate the Gq_idelines. ] : -

M rd
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Finally, at a meeting held on April 21, 1988, the Chief of
Inspectional Services submitted to the Authority a memorandum
containing recommendations regarding the use cf photographs and
videctapes by PSS personnel for investigatory rurposes. We have
reviewed these recommendations and find them to be consistent
with, 1f not more stringent than the Guidelints. Attached 1s a
copy of this memorandum for your consideration.

Respectfully yours,

The Handschu Authority

“RicharddJ. Condon
.- Filrst Deputy Commissioner

(o s

Robert "Goldman
Deputy Commissiocner,
Legal Matters

cc. Daniel Turbow, Esd.
Attachmgnt



From:

To:

Subject:

i.

I.D.#442/1-88
C.0.1.D. #4/1-88

POLICE DEPARTMENT
CITY OF NEW YCRK

April 1s, 1988

gommanding Officer, Intelligence Division

. Chief of Inspectional Services

RECOMMENDATION REGARDING USE OF PHOTOGRAPHS OR
VIDEO TAPES BY PUBLIC SECURITY SECTION PERSONNEL

FOR INVESTIGATCRY PURPQSES

-
-

—

The following recommendations are offered regarding

the use of photographs or videotapes by Public Security Section:

personnel for investigatory purposes.

¥

A. SuchH surveillance will be made only under the
authority of an approved investigation statement and

with the personal approval of the Commanding Officer,
Intelligence Division. .

y - B. Such approﬁal *shall be given by Commanding

Officer, Intelligence Division, on a case by case

f' basis, consistent with the objectives  of the

¥ Anvestigation.

- 'C. Use of photegraphic surveillance nmust be
. ‘consistent with the previously established three
- principles indicated in Operational Guidelines for
i "Public Security Section personnel established by Chief
‘of Inspectional Services on December 23, 1987 and
.incorporated into . Patrol Guide Revision 88-1, P.G.

S 117-17.

.y
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I. Mininmization of Tntrusion

" Approved investigations of unlawful political
lactivity must-be focused upon underlying criminal

: with constitutionally protected speech. -
I
. 1

-
-

!
i
H
T

;
!
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. . [
i
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‘conduct and conducted so as to minimize _contact

HL]



II. Relevance of Ind1v1duals or Grovps to the
Investipation

No information regarding non -subjects of an
investigation should be ‘maintained in any
permanent Public Security Section record, unless,
in the Judgement of the Commanding Officer,
" Intelligence  Division, the information is
relevant to the underlying criminal activity
which is the predicate for the Investigation

Statement.
‘e : . IXI. Investizgation Tactics Must Be Appropriatelyvy
.. . Limited
As is the case in any police investigation, the
resources and techniques enployed in all
investigations of unlawful political activity
R . must be consistent with the seriousness of -the

predicate underlying criminal activity.

[

D. Any photographs or videotapes taken puréuant to
an  authorized  investigation will be reviewed,
retained, filed or disposed @ of after final

determinatlon by Commanding Officer, Intelligence.
DlVlSlon.

2, It is the recommendation of the undersigned that the
use of photographs or videotapes be considered an: approved
jnvestigative technique by Public Security Section personnel
under an approved investigative statement, unless a limitation had
been prev;ously indicated in the statement under which the
surveillance is being conducted.

"ﬁ! - ~ bw(‘-w«-
William J 0'Sullivan
Deputy Chief

WJO:@m
1ST ENDORSEMENT

Chief of Inspectional Services to Handschu Authority, April 20, 1988.

T have reviewed the proposed guidelines for the use of photographs/video
tapes in an investigation fox'which an investigative statement has been
submitted and find them in conformance with the Spirit of the Handschu

stipulatien. ; L//)

“ .

. (‘ ¢ "’C“é . dL_.

: Daniel F. Sullivan

- CHIEF OF INSPECTIONAL SERVICES
DFS:awb
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Frem: Chief of Derpartient
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TC: EAINDSCHEU Authoricy

VIDEQ AND AUDID RECORDING
CRIMTNAL ACTIVITY.

1. On September 29, 1988, a3
Rev. Al Sharpton will conduct a "Day
obedience in the viciaity ef Borouch

2. In an effort to 'estzblish
for presentation to ths Kings County
directed Assistant ChieX

‘zbcuz 1600 hours, the

R

-t
W
m
[a))

of Quirage" civil dis-~
Eall in Brooklym.

viable criminal cases
District Attorney, I have

Thomas Gallagher, Commanding Qf£Zicer,

patrol Borouch Brooklyn North, to videctape and audic record
acts which constitute cximinzl offenses under the laws o the

city and State of New Yark.

and racording, the tapes will
presented to the Distxict
prosacutions. These tapes will,

Upon completion of this videotaping
be voucherazsd
ttorney for her

as "avidence" a2nd
usea in supseguent

t all times, be storsd with

the Propexrty Clerk or the District Attormey and will be solely

used for criminal prosecutions.

3. In adééitiecn to the above, I hawve dirscted that the
Following proceduras e established In cases in which gvents
are filmef or racorded, or both, foT taciicel puzpeses {as
wer the Fandschu Anticericy letier cdzted June 24, 1888, tace
i, peragwzph entitled "Cocumenterion of Operatiznal Qbejczive"):

A} 231 such tapes shall net te duplicated andé shall
nra daliversd te the office ¢f the Chle? ¢f DepazTmant
fsr zeview and SUCTECe; o b

T

B) Al suc shall he dcecumenzad in & log Lock
andé sta loccked <cgbinet, access ta which
is - 1imi he underzicmed and the Commancéing
Cfficex cI Decaltmerz.

[

EXHIBIT "C"

re



c)

D)

/ba

/

®

Under no circumstances will members of this Department
record peazceful demcnstrations, speeches, rzllies,
marches, etc..., nor shall any close-~up shots be

taken of demonstration participants which weuld result
in an identification of such participants. The’
sole purpose of any such filming shall be to monitoer
police .behavior and tactics.

For your information.

Robert J. JoHdetond]
CEIEF OFéif?AREHEHT

sesd M

rh_
-
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v 117
6 SERIES

ORDER R R

TO ALL COMMANDS

Mg 1952-C (118514

b

Subject: GUIDELINES FOR THE USE OF PHOTOGRAPHIC/VIDEQO EQUIPMENT BY OPERATIONAL
PERSONNEL AT POLITICAL DEMONSTRATICNS '

PURPOSE

SCOPE

PROCEDURE
RANKING

OFFICER

NGTE

NOTE

To describe those limited circumstances when operational personnel
may use photographic/video equipment at political demonstrations
and to establish procedures for the use of such equipment, when
permitted,

The Handschu Authority has determined that the use of phetographic
or video equipment by operational personnel at political
demonstrations 1is appropriate only if a permissible objec-
tive exists. The following constitute permissible operational oh-
jectives:

a. A bona-fide need exists to prepare training materials on
) proper crowd control technigques, or

b. A reasonable belief exists that criminal activity and/or

arrest activity will occur during the demonstration.

when ranking personnel of this Department contemplate the use of
photographic or videotape equipment at a political demonstration
for a permissible operational objective:

1. Submit a report, on Typed Letterhead, to the Chief of Depart-
ment, requesting the deployment of equipment and properly
trained personnel.

In emergency situations, requests may be made by telephone. How-
ever, all such requests must be subsequently submitted in writing
in accordance with this procedure.

2. Include in the request the following information:
a. Pate, time and location of demonstration (if known)
b. Identity of the sponsors and purpose for the demonstra-
tion (if known)
¢. Specific permissible operational objective to be
achieved.

If the cobjective is to record criminal activity and/or arrest ac-
tivity, the basis for the reasonable belief that such activity
will occur must be included in the request.

3. Forward request to patrol borough commander for review,

1 of 4



NOTE

OFFICE OF
THE CHIEF OF
DEPARTHENT

NOTE

NOTE

RANKING
QFFICER

4., Review and endorse request to the Chief of Department, DI-

% **  RECT.

Every request for the use of photographic/video equipment will be
entered into a serially numbered log, maintained solely for this
purpose, at the Office of the Chief of Department. In addition,
copies of all written requests will be maintained by the Office of
the Chief of Department.

5. Make appropriate entries in log upon receipt of reaquest.
a. - Include determination as to whether request approved/
disapproved and reason therefore,
6. Forward approved/disapproved request to borough commander
concerned,
a. Include explanation for approval/disapproval.

7. Forward copy of each request to Handschu Authority for re-
view.

UPON APPROVALL OF REQUEST BY THE CHIEF OF DEPARTMENT

8. Direct Commanding Officer, Police Academy to assign members
of the Video Unit to the demonstration to operate photograph-
ic/video equipment, if the permissible objective is the pre-
paration of training materials.

¥hen the permissible objective is the preparatien of training
materials, equipment will be operated by Video Unit personnel
only.

Photographs/video taken by Video Unit personnel should be consis-
tent with the permissible operational objective. For example,
photographs/video should generally not contain close-ups of par-
ticipants in the demonstration, but should focus on police tactics
and behavior.

9. Direct the 0Office of the Chief of Detectives to assign
members of the Technical Assistance Response Unit (T.A.R.U.)
to the demonstration to operate photographic/video equipment,
if the permissible objective is to record criminal activity
and/or arrest activity.

When the permissible objective is tc record criminal activity

and/or arrest activity, equipment will be operated by T.A.R.U.
personnel only,

Under no circumstances will photographic/video equipment be oper-
ated at political demonstrations except by personnel who are as-
signed to T.A.R.U. or the Police Academy, Video Unit, and who are
specifically authorized to do so pursuant to the contents of this
procedure,

UPON COMPLETION OF PHOTOGRAPHING/VIDEQTAPING

10. Forward all photographs and/or videotapes to the Office of
the Chief of Department, forthwith, regardless of the per-
missible objective.

INTERIM ORDER NO. 6
2 of 4
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,+OFFICE OF

‘THE CHIEF

" DEPARTMENT

NOTE

ADDITIONAL

DATA

11. Maintain all photographs/videotapes prepared in connection
with this procedure for a period of not less than sixty (60)

days. e
12. Review materials to determine whether they conform to th%f
quirements of the Handschu Guidelines. Eo
13. Dispose of material deemed to conform to Handschu Guidelines
as follows:

a, I1f the permissible operaticnal cbiective was
training, all materialsg will be forwarded to the Com-
manding Officer, Police Academy, for use as a training
vehicle.

b. If the permissible coperational objective was to record
criminal activity, the materials will be considered as
evidence, and handled accordingly, if they contain
criminal activity. If the materials contain no useful
evidence of crinminal activity, they will be destroyed.

If the Chief of Department believes that the materials should be
retained because they are consistent with an operational objec-
tive, other than the two outlined in this procedure, then the ma-
terials and a written request for retention, stating the basis
upon which retention is sought, shall Le forwarded to the Handschu
Authority.

14. Porward materials, which are deemed to violate the Handscﬁu
Guidelines, to the Handschu Authority for review and recom-
mendation.

At the end of each year, the Chief of Department shall submit a
report to the Handschu Authority summarizing all photographic/
video activity conducted during the previous year. Such report
shall include:

a. A summary of each request to use photographic/video

equipment and the response thereto, and
b. A summary of the results of all post event reviews.

All personnel who operate photographic/video equipment pursuant to
this procedure, must be clearly identifiable as police personnel.
They must wear either a police uniform or a jacket that is clearly
marked "POLICE". Displaying a shield on a chain is not sufficient
identification.

Personnel assigned to operate photographic/videc equipment pursu-
ant to this procedure will strictly adhere to the following quide-
lines:

a, Report immediately to ranking officer in charge for instruc-
tions.

b. Have photographic/videc equipment available for use at the
direction of the ranking officer in charge.

c. Ascertain from ranking officer in charge whether video
and photographic equipment should immediately be set up or
set up at a later time. Do not set up video equipment until
specifically instructed to do so by the ranking officer in
charge.

INTERIM ORDER NO, 6
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ADDITIONAL
DATA

{continued)

RELATED
PROCEDURE

Determine from the ranking officer in' Charge whe “Hg7 L
be photographed/videotaped and/or what type of ~activity - or
conduct is to photographed/videotaped. Additionally, the
ranking officer in charge will instruct thre technicians when
to. commence and tc terminate photographing and/or videctap-
ing. Only-specifically authorized persons or conduct will be
photoqgraphed/videotaped. Technicians will not engage in unau-
thorized photographing/videotaping.

Absent exigent circumstances, e.g., spontaneous criminal con-
duct, assaults, etc., no member of the service will photo-
graph or videotape any persons, conduct, or activity without
express authority from the ranking officer in charge.
Supervisors will monitor their subordinates' activity to en-
sure that there is no unauthorized photographing or videotep-
ing.

Supervisors will ensure that specific instructions are re-
ceived from the ranking officer in charge of the detail and
that any questions or ambiguities are resolved prior to the
commencement of any photographing or videotaping.

At the conclusion of the detail, all film and/or tapes that
were taken will be turmed over to the ranking officer .im
charge. A receipt will be cbtained and it will be filed with
the Commanding Officer, Central Investigation and Resource
Division, or the Coamanding Qfficer, Police Academy, as ap-
propriate.

The ranking officer in chérge of the detail will be held strictly
accountable for all photographs and videotapes prepared.

Guidelines for Uniformed Members of the Service Conducting Inves-
tigations of Unlawful Political Activities (P.G. 117-17)

Any provisions of the Department Manual or other Department directives

in conflict with this order are suspgnded.

BY DIRECTION OF THE POLICE COMMISSIONER

DISTRIBUTION
All Commands

INTERIM ORDER NGO. 6
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Procedure No: 212-7T1 Date Effective: 01-01-00
GUIDELINES FOR THE USE OF

PHOTOGRAPHIC/VIDEO EQUIPMENT BY (/.“_jl
OPERATIONAL PERSONNEL AT DEMONSTRATIONS —
PURPOSE

To describe those limited circumstances when operational personnel may use
photographic/video equipment at political demonstrations and to establish
procedures for the use of such equipment, when permitted.
SCOPE
The Handschu Authority has determined that the use of photographic or video
equipment by operational personnel at political demonstrations is appropriate
only if a permissible objective exists. The following constitute permissible
operational objectives:
a. A bonafide need exists to prepare training materials on proper crowd controi
techniques, or
b. A reasonable belief exists that crintinal activity and/or arrest activity will
occur during the demonstration
¢. A bona fide need exists to continuously assess crowd conditions, through the
use of live video transmissions, for the proper deployment of police
resources, during large scale police events.
PROCEDURE
When ranking personnel of this Department contemplate the use of
photographic or videotape equipment at a political demonstration for a -
permissible operational objective: ( ’
RANKING OFFICER -~
1. Submit a report, on Typed Letterhead, to the Chief of Department,
requesting the deployment of equipment and properly trained personnel.

NOTE In emergency situations, requests may be made by telephone.
However, all such requests must be subsequently submitted in writing
in accordance with this procedurs.

2.Include in the request the following information:
a. Date, time and location of demonstration (if known)
b. [dentity of the sponsors and purpose for the demonstration (if known)
c. Specific permissible operational objective to be achieved.

NOTE Ifthe objective is to record criminal activity and/or arrest
aclivily, the basis for the reasonable belief that such activity will occur
must be inciuded in the request.

3. Forward request to patrol borough commander for review. . -.——————-———"
PATROL BOROUGH COMMANDER
4. Review and endorse request to the Chief of Department, DIRECT.

NOTE Every request for the use of photfographic/video equipment wifl
be entered into a serially numbered log, maintained solely for this
purposs, af the Office of the Chief of Department. In addition, copies
of all written requests will be maintained by the Office of the Chief of (
Department. o

12 © FPA January, 2000
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Procedure No: 212-71

OFFICE OF THE CHIEF OF DEPARTMENT
5. Make appropriate entries in log upon receipt of request.
a. Include determination as to whether request approved/disapproved and
reason therefore.
6. Forward approved/disapproved request to borough commander concerned.

a. Inclnde explanation for approval/disapproval.
7. Forward copy of each request to Handschu Authority for review.

UPON APPROVAL OF REQUEST BY THE CHIEF OF DEPARTMENT:

8. Direct Commanding Officer, Police Academy to assign members of the
Video Unit to the demonstration to operate photographic/video equipment, if
the permissible objective is the preparation of training materials.

NOTE When the permissible objective is the preparation of training
materials, equipment will be operated by Video Unif personnel only.

Photographs/video taken by Video Unit personnel should be consistent
with the permissible operational objective. For example,
photographs/video should generally not contain close-ups of
participants in the demonstration, but should focus on police tactics
and behavior.

9. Request the Deputy Commissioner, Operations to assign members of the
Technical Assistance Response Unit (TARU) to the demonstration to operate
photographic/video equipment, if the permissible objective is to record
criminal activity and/or arrest activity.

NOTE When the permissible objective Is to record criminal activity

andfor arrest activity, equipment will be gperated by TARU personne!

only.

Under no circumstances will phofographic/video equipment be

operated at political demonstrations except by personnel who are

assigned to TARU or the' Police Academy, Video Unit, and who are
specifically authorized to do so pursuant to the contents of this
procedure.

10. Direct the Office of the Chief of Organized Crime Control to assign

members of the Investigative Support Division to the demonstration to set up

and operate the appropriate equipment.
NOTE When the permissible objective is lo assess crowd conditions,
equipment will only be installed by the Investigative Support Division
personnel and NO recording will be made of the video fransmission.

RANKING OFFICER -
11. Forward all photographs and/or videotapes to the Office of the Chief of
Department, forthwith, regardless of the permissible objective.

Section: Command Operations 913
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Procedure No: 212-71
UPON COMPLETION OF PHOTOGRAPHING/VIDEOTAPING:

OFFICE OF CHIEF OF DEPARTMENT
12. Maintain all photographs/videotapes prepared in connection with this
procedure for a period of not less than sixty (60) days.
13. Review materials to determine whether they conform to the requirements of
the Handschu Guidelines.
14, Dispose of material deemed to conform to Handschu Guidelines as foliows:

a. If the permissible operational objective was training, all materials will be
forwarded to the Commanding Officer, Police Academy, for use as a training
vehicle.

b. If the permissible operational objective was to record criminal activity, the
materials will be considered as evidence, and handled accordingly, if they
contain criminal activity. If the materials contain no useful evidence of criminal
activity, they will be destroyed.

NOTE If the Chisf of Depariment believes that the materials should be
retained bacause they are consistent with an operational objective,
other than the two outlined in this procedure, then the materials and a
written request for retention, stating the basis upon which retention is
sought, shall be forwarded to the Handschu Authorily,

15, Forward materials, which are deemed to violate the Handschu Guidelines, to
the Handschu Authority for review and recommendation,

R

ADDITIONAL DATA (-“ .

At the end of each year, the Chief of Department shall submirt a report ta the e
Handschu Authority summarizing all photographic/video activity conducted
during the previous year. Such report shall include:
a. A summary of each request to use photographic/video equipment and the
regponse thereto, and
b. 4 summary of the results of all post event reviews.

Al personnel who operate photographic/video equipment pursuant to this
procedure, must be clearly identifiable as police personnel, They must wear
either a police uniform or a jacket that is clearly marked "POLICE",
Displaying a shield on a chain is not sufficient identification.

t © FPA January, 20090




Procedure No: 212-71

ADDITIONAL DATA (continued}

Personnel assigned to operate photographic/video equipment pursuant fo this
procedure will strictly adhere to the following guidelines:

a. Report immediately to ranking officer in charge for instructions

b. Have photographic/video equipment available for use at the direction of the
ranking officer in charge

. Ascertain from ranking officer in charge whether video and photographic
equipment should immediately be set up or set up at a later time. Do nof set up
video eguipment until specifically instructed to do so by the ranking officer in
charge.

d. Determine from the ranking officer in charge who is to be
photographedivideotaped and/or what type of activity or conduct is to be
photographedivideotaped. Additionally, the ranking officer in charge will
instruct the technicians when to commence and to terminate photographing
and/or videotaping. Only specifically authorized persons or conduct will be
photographed/videotaped. Technicians will not engage in unauthorized
photagraphing/videotaping.

e. Absent exigent circumstances, e.g., spontanecus criminal conduct, assaults,
etc., no member of the service will photograph or videotape any persons,
conduct, or activity without express authority from the ranking officer in
charge.

[ Supervisors will monitor their subordinates ' activity to ensure that there is
no unauthorized photographing or videotaping,

2. Supervisors will ensure that specific instructions are received from the
ranking officer in charge of the detail and that any questions or ambiguities
are resolved prior to the commencement of any photographing or
videotaping.

h. At the conclusion of the detail, all film and/or tapes that were taken will be
turned over to the ranking officer in charge. A receipt will be obtained and
it will be filed with the Deputy Commissioner-Operations, or the
Commanding Officer, Police Academy, as appropriate.

The ranking officer in charge of the detail will be held strictly accountabie for
all photographs and videotapes prepared.

RELATED PROCEDURES

Guidelines For Uniformed Members Of The Service Conducting Investigations
Of Unlawfiul Political Activities (P.G. 212-72)

Section: Command Operations ' 915




