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PLEASE TAKE NOTICE that, upon the annexed the 

declarations of Jethro M. Eisenstein, Esq. made the day 

of November, 2005 and Franklin Siegel, Esq., made the 

day of November, 2005 the exhibits annexed thereto and the 

accompanying memorandum of law, the undersigned will move 

this Court, before the Honorable Charles S. Haight, 

U.S.D.J., at the United States Courthouse, 500 Pearl 

Street, New York, New York on December ,2005, at 9:30 

a.m. or as soon thereafter as counsel may be heard, for an 



order pursuant to Rule 65 of the Federal Rules of Civil 

Procedure, enj oining enforcement of New York Police 

Department Interim Order 47, on the grounds that it 

violates the Second Amended Order and Judgment in this case 

as well as the First Amendment to the United States 

Constitution; and granting such other and further relief as 

to the court may seem just and proper. 
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Jethro M. Eisenstein (JE 6848) 
14 Wall Street, 22 nd Floor 
New York, NY 10005 
(212) 577-6500 

Paul G. Chevigny (PC 3569) 
NYU School of Law 
40 Washington Square Park 
New York, NY 10012 
(212) 998-6249 

Martin R. Stolar (MS 2576) 
351 Broadway, 4th Floor 
New York, NY 10013 
(212) 219-1919 

Franklin Siegel (FS 4952) 
666 Broadway, 7th Floor 
New York, NY 10012 
(212) 406-0700 

Counsel for Plaintiffs 

2 



TO: 
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DECLARATION 

JETHRO M. EISENSTEIN, for his declaration pursuant to 

28 U.S.C. 1746, states as follows: 

1. I am one of the attorneys for the plaintiff class 

in the above-captioned action and I make this affidavit in 

support of the motion of the plaintiff class, pursuant to 

Rule 65, FRCP, to enj oin implementation by the New York 

City Police Department ("NYPD") of Interim Order 47 dated 

September 10, 2004, because it violates the Second Revised 



Order and Judgment in this case dated August 6, 2003 and 

the First Amendment to the United States Constitution. A 

copy of Interim Order 47 is attached hereto as Exhibit 1. 

2. Interim Order 47 addresses the circumstances under 

which the NYPD claims authority to videotape class members 

engaged in political activity. Interim Order 47 also sets 

forth rules for retention of the videotapes taken by the 

NYPD of class members engaged in political acti vi ty. The 

plaintiff class moves to enjoin enforcement of this Interim 

Order because it violates Modified Handschu and the NYPD' 

Guidelines 1 both with respect to when videotapes may be 

taken and with respect to when they may be retained. Relief 

is appropriate because the NYPD Guidelines as incorporated 

in the NYPD Patrol Guide " ... 'reflect the standards' of the 

Constitution." Handschu v. Special Services Division, 273 

F.Supp.2d 327, 348 n.ll (S.D.N.Y. 2/11/03). 

3. As detailed below, the dispute which has culminated 

in this motion has been the subject of extensive discussion 

between the parties in an effort to reach common ground. 

These efforts have failed. The core of the dispute relates 

1 For clarity we adopt the terms used by the Court. 
"Modified Handschu" was used to refer to what is left of 
the original Handschu guidelines. See 273 F.Supp.2d 327 at 
334. "NYPD Guidelines" was used to refer to the Guidelines 
for Investigations Involving Political Activity, 288 
F. Supp. 2d 411, 412, set forth as Appendix A to the Second 
Revised Order and Judgment, 288 F.Supp.2d at 420. 
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to Section VIII (A) (2) of the NYPD Guidelines which reads in 

its entirety as follows: 

"For the purpose of detecting or 
preventing terrorist activities, the 
NYPD is authorized to visit any place 
and attend any event that is open to 
the public, on the same terms and 
conditions as members of the public 
generally. No information obtained 
from such visits shall be retained 
unless it relates to potential unlawful 
or terrorist activity." 

Under this paragraph, the NYPD asserts the right to 

videotape any and all political demonstrations and has been 

using this claimed authority to videotape entirely peaceful 

political gatherings of all kinds. Notwithstanding the 

explicit prohibition on retention unless the information 

"relates to potential unlawful or terrorist activity", the 

NYPD asserts the right to retain all the videotapes it has 

made for an indefinite period (at least one year) and to 

summarize and index the tapes so that they can be 

retrieved. These interpretations, taken together, permit 

what was intended as an exception to the NYPD guidelines to 

wipe out the rules limiting NYPD investigation of political 

activity. Current NYPD practices under Interim Order 47 

threaten irreparable harm to the First Amendment rights of 

the plaintiff class and warrant injunctive relief. 
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Standing 

4. Counsel for the plaintiff class have standing to 

apply to the Court for relief in these circumstances. The 

new Interim Order 47 reflects a fundamental change in the 

NYPD rules on videotaping of political activity. See the 

accompanying Declaration of Franklin Siegel at paragraphs 

7-10. Class counsel have a duty to bring to the attention 

of the Court such a change, implemented unilaterally by the 

NYPD. 

5. Under the Second Revised Order and Judgment dated' 

August 6, 2003, this Court incorporated the NYPD Guidelines 

into and made them a part of the Court's Order and Judgment 

precisely "in order to clarify and enhance the standing and 

authority of counsel for the plaintiff class" to seek 

relief when Constitutional violations are threatened. 288 

F.Supp.2d 411 at 420. 

Nature of violation threatened 

6. The claim of the plaintiff class that the NYPD 

engaged in the gathering and retention of information about 

political activity, for the purpose and with the effect of 

deterring members of the class from engaging in political 

activity, has been central to this case since it was 
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commenced in 1971. This constitutional claim, sustained 

against the defendants' motion to dismiss in 1972 (see 349 

F.Supp. 766, 770), led to the Handschu Guidelines in the 

original consent decree, and shaped the dialogue that led 

to this Court's modification of the decree. As discussed 

below, this constitutional claim has arisen again in 

connection with defendants' videotaping of political 

activity by members of the plaintiff class. 

7. Under the original Handschu guidelines, the 

plaintiff class was protected from unconstitutional' 

intrusion on its members' right to engage in political 

activity by the requirement, embodied in this Court's 

order, that an NYPD investigation of a person or group 

engaged in political activity could only by undertaken upon 

receipt of specific information of criminal acti vi ty. As 

shown in the accompanying declaration of Franklin Siegel, 

videotaping of demonstrations was always understood to be 

an investigation of political acti vi ty, and as such was 

regulated by the Handschu Guidelines. 

8. This Court approved Modified Handschu after the 

NYPD agreed to include the NYPD Guidelines in the NYPD 

patrol guide. As this Court said, "a salient feature of 

the [NYPDj Guidelines is that they do not do away entirely 

wi th the 'criminal acti vi ty requirement'''. 273 F.Supp.2d 
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327, 346. In the NYPD Guidelines there are three graduated 

levels of investigative acti vi ty, each of which requires 

some factual predicate for the initiation of an 

investigation of political acti vi ty. 2 The standard for a 

full investigation requires "specific facts or 

circumstances indicating a past, current, or future 

violation. There must be an objective, factual basis for 

initiating the investigation; a mere hunch is 

insufficient." 273 F.Supp.2d 327 at 346, quoting from what 

became NYPD Guidelines section V(C) (1). 

9. Section VIII of the NYPD Guidelines authorizes 

certain "counterterrorism activities, including "visiting 

public places and events" which "can be carried out even in 

the absence of a checking of leads, preliminary inquiry, or 

full investigation as described in parts I-III of these 

guidelines " As this Court pointed out, these 

"counterterrorism activities" stand outside the general 

rules governing investigation of political activities: 

" [t) here is no reasonable indication standard that must be 

met before engaging in the activities authorized by [NYPD 

Guidelines Section VIII)." 273 F.Supp.2d 327 at 346. 

2 Even for checking of leads, the lowest level of 
investigative activity, there must be information received 
"of such a nature that some follow-up as to the possibility 
of unlawful activity is warranted." NYPD Guidelines 
Section V(A), 288 F.Supp.2d 411 at 422. 
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10. The counterterrorism provision in the NYPD 

Guidelines about visiting public places and events, set 

forth at length in Paragraph 3 above, says that "[fJor the 

purpose of detecting or preventing terrorist acti vi ties, 

the NYPD is authorized to visit any place and attend any 

event that is open to the public, on the same terms and 

conditions as members of the public generally." 

(VIII (A) (2)). Based on this language, the NYPD has 

repeatedly asserted in discussions with class counsel that 

just as members of the public are free to record any 

demonstration with a video camera, the police may do this 

as well. 

11. Implementing that view, Interim Order 47 provides 

that the use of video equipment is appropriate as long as a 

"permissible operational objective" exists. Permissible 

ope rat ion a I ob j e c t i v e s " inc I ud e "a",c,-,c",u",r=a",t",e:..:I,.Y,-------,d=o.::cc:u",m",e,,-n=t-=i:..:n=g 

events, actions, conditions, or statements made 

during public assemblages in which accurate 

documentation is deemed potentially beneficial or useful." 

(emphasis added). The Interim Order lists, as a separate 

permissible operational objective, circumstances when "a 

reasonable belief exists that unlawful activity, terrorist 

activity or arrest activity will occur". Thus "potentially 
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beneficially or useful" to videotape constitutes a distinct 

and much broader category. 

12. In an exchange of letters between counsel for the 

parties dated January 20, 2005, February 17, 2005, March 

10, 2005 and March 31, 2005 (see Exhibits 2 through 5), the 

NYPD offered to consider eliminating the phrase 

"potentially beneficial or useful" but persisted in the 

broader view that the police can videotape whenever they 

want. This position is based on the incomplete sentence . 

"the NYPD is authorized to visit any place and attend' 

any event that is open to the public, on the same terms and 

condi tions of the members of the public generally," and 

ignores the initial limiting phrase "[F] or the purpose of 

detecting or preventing terrorist activities " 

13. In essence, the NYPD says that it may ignore the 

initial limiting phrase because whatever it does is for the 

purpose of preventing terrorist acti vi ties. As stated by 

Gail Donoghue, Esq. on behalf of the NYPD in her letter of 

March 31, 2005 (Exhibit 5): 

"We seem to have a fundamental 
difference of opinion about what 
section VIII of the guidelines allows. 
As stated in your letter [of March 10, 
2005] at page 3, you believe that 
'Section VIII (A) (2) means that 
'terrorist threats' but only terrorist 
threats, trump the rules for 
investigation in the guidelines. ' 
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This, in essence says that there must 
be a terrorist threat before we can 
proactively draw on available sources 
of information to identify or prevent 
terrorist threats and acti vi ties. This 
interpretation totally undermines the 
authority given to the NYPD to gather 
information for the purpose of 
preventing or detecting terrorism when 
there is not yet a basis for an 
investigation." 

The NYPD's position as expressed above is of great concern 

to the plaintiff class. If the view Ms. Donoghue has 

expressed is sustained, the NYPD will simply declare that 

everything it does is terrorism-related, and what was 

placed in the NYPD Guidelines as an exception to the rules 

will effectively swallow the rules. 

14. In addition to the broad authority it claims to 

videotape, the NYPD asserts the right to retain 

indefinitely the videotapes its personnel have recorded. 

There is surely no authorization in Section VIII (A) (2) of 

the NYPD Guidelines for the routine retention of videotapes 

taken at a demonstration or other political activity.3 To 

the contrary, the provision itself states that "no 

information obtained from such visits shall be retained 

3 The NYPD has acknowledged that it has 
authority under the NYPD Guidelines to 
videotapes as prescribed in Interim Order 47. 
of Gail Donoghue, Esq. dated July 20, 2004, 
Exhibit 6. 
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unless it relates to potential unlawful or terrorist 

activity." 

15. Despite this clear language in the NYPD Guidelines, 

Interim Order 47 provides in Section 7 that all videotapes 

are to be maintained for a minimum of one year from the 

date the images are recorded. It provides further in 

paragraph 8 that the NYPD is to prepare a written summary 

describing the event and activity preserved in each 

recording, to assist in indexing and retrieval. This 

process, applied to videotapes whose retention is 

prohibited by Section VIII (A) (2) of the NYPD Guidelines, 

has all the earmarks of 21st Century dossier creation. 

16. The NYPD suggests that it needs to retain the tapes 

because of the possibility that they will be useful 

evidence in criminal or civil litigation. Class counsel 

have pointed out that it does not require an unlimited 

period (minimum of one year) to determine whether the 

videotape of an event has evidentiary value. In the vast 

majority of circumstances, the videographer knows within a 

short time whether he or she has recorded something that 

warrants retention as evidence. And if the recording does 

or may have such value, the proper custodian for the 

videotape is the district attorney, if the evidence is 

relevant to criminal proceedings, and the corporation 
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counsel, if the evidence is relevant to civil actions. 

These tapes do not belong in the intelligence division of 

the police department; yet the efforts of class counsel to 

persuade the NYPD to agree to an alternative custodian have 

been rebuffed. 

16. As noted above, the constitutional claim against 

the NYPD for gathering and retention of information about 

political activity, for the purpose and with the effect of 

deterring members of the class from engaging in political 

acti vi ty, was sustained as viable in this case by Judge 

Weinfeld thirty-three years ago. Purpose must always be 

proven inferentially, but we suggest that the elements of 

such proof are present here. 

17. The defendants have promulgated a procedure under 

which videotapes of completely peaceful and uneventful 

poli tical acti vi ty will be retained indefinitely, and will 

be indexed by a description of the event to facilitate 

retrieval. Despite the absence of a law enforcement 

purpose, defendants insist that the NYPD intelligence 

division must be the repository of these records of 

poli tical acti vi ty by members of the plaintiff class. On 

the basis of these facts, along with the recent history of 

intimidatory "debriefing" of demonstrators by NYPD 

Intelligence Division Personnel, see 288 F. Supp. 2d 411 at 
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414, a reasonable fact finder could conclude that the 

videotapes are being taken and retained in the NYPD 

intelligence division for the purpose and with the effect 

of deterring members of the plaintiff class from engaging 

in political activity. 

18. Routine videotaping of people involved in 

political activity, followed by retention of the video even 

where it has no evidentiary value, serves no legitimate law 

enforcement function and compromises the constitutional 

rights of members of the plaintiff class. For all the 

above stated reasons, class counsel pray that their motion 

to enj oin enforcement of Interim Order 47, which purports 

to legitimate these practices, be granted. 

JETHRO M. EISENSTEIN 

I declare under penalty of perjury that the foregoing 
is true and correct. Executed on November , 2005. 
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DECLARATION 

FRANKLIN SIEGEL, for his declaration pursuant to 28 U.S.C. 

1746, states as follows under penalty of perjury: 

1. I am one of the attorneys for the plaintiff class in 

this action. I make this declaration in support of the motion of 

the plaintiff class, pursuant to Rule 65 of the Federal Rules of 

Civil Procedure, to enjoin implementation by the New York City 

Police Department ("NYPD") of Interim Order 4 7 dated September 

10, 2004. Interim Order 47 sets forth the circumstances under 

which the NYPD claims authority to videotape class members at 

demonstrations or otherwise engaging in political activity and to 
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retain the videotape images thus acquired. The plaintiff class 

moves to enj oin implementation of Interim Order 47 because it 

violates the Guidelines for Investigations Involving Political 

Activity ("NYPD Guidelines") that were incorporated by reference 

in the August 6, 2003 Second Revised Order and Judgment in the 

case, Handschu v. Special Services Division, 288 F. Supp.2d 411 

at 419 and the First Amendment to the United States Constitution. 

2. For the sake of clarity I adopt the usage employed by 

the Court. The "Handschu Guidelines" are the rules that were in 

effect until this Court granted the NYPD motion for a 

modification of the consent decree. "Modified Handschu" refers 

to what is left of the Handschu guidelines after the 

modification." "NYPD Guidelines" refers to the Guidelines for 

Investigations Involving Political Activity, incorporated by 

reference in, and set forth as Appendix A to, the Second Revised 

Order and Judgment, 288 F.Supp.2d at 419. 

3. As noted in the accompanying declaration of Jethro M. 

Eisenstein, there has been extensive correspondence between 

counsel for the plaintiff class and the NYPD about the authority 

of the NYPD to videotape political activity under the Handschu 

Guidelines and under the NYPD Guidelines. In a letter to class 

1 See 273 F.Supp.2d 327 at 334. This is the document that 
comprises "just over two double-spaced typed pages, the most 
prominent word being "DELETED". Id. at 335. 
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counsel dated February 17, 2005, Gail Donoghue, Esq., counsel for 

the NYPD, asserted that: 

Exhibit 3. 

4 . 

"[t]he practice of videotaping at 
demonstrations was not covered under the old 
Handschu Guidelines. Rather, a policy was 
established at the suggestion of the Handschu 
Authori ty. The policy permitted taping at 
demonstrations under circumstances where 
illegal activity was taking place. 
Videotaping could begin when illegal activity 
seemed about to occur, or had occurred, and 
there was no limitation on the period for 
which tapes could be retained ... " 

In the Handschu Guidelines, an investigation was 

defined as activity "undertaken to obtain information or 

evidence." See 605 F.Supp.1384 at 1421. Political activity was 

defined as "the exercise of a right of expression or association 

for the purpose of maintaining or changing governmental policies 

or social conditions." 605 F.Supp. at 1420. The same definitions 

have been carried forward unchanged in Modified Handschu, see 273 

F.Supp.2d at 350 and 288 F.Supp.2d at 420. 

5. Ms. Donoghue is demonstrably incorrect in her assertion 

that videotaping at demonstrations was not "covered" under the 

Handschu guidelines. Videotaping was "covered" under the rules 

in effect before this Court's modification of the consent decree. 

It is also "covered" under the NYPD Guidelines in effect now. 

Videotaping was "covered", then as now, because the definitions 

of an "investigation" and of "political activity" have not 

changed, and videotaping a demonstration is unquestionably an 

investigation of political activity. 
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6. On February 4, 1991, in connection with a complaint 

about videotaping and photographing of a demonstration, the 

Handschu Authority reported to then Police Commissioner Lee Brown 

that the Handschu Guidelines governed these police activities: 

"The Handschu guidelines permit 
photographing and videotaping when 1) it is 
pursuant to an authorized investigation under 
(IV) (c), which generally requires that prior 
to an initiating an investigation the 
Department submit to the Handschu authority 
an Investigation Statement (IS) which 
specifies the basis for the investigation, or 
2) it is not otherwise proscribed by the 
Guidelines, as, for example, if it is being 
used for training purposes or other non
prohibited use, such as filming a crime in 
progress or arrest activity .. " 

Report to the Commissioner from the Handschu Authority, February 

4, 1991, attached as Exhibit 7, at page 6. This report was 

signed by the members of the Authority, including NYPD 

Commissioner Raymond W. Kelly, who was then First Deputy 

Commissioner. 

7. Pursuant to the recommendations in the February 4, 1991 

report by Commissioner Kelly and the other members of the 

Handschu Authority, the NYPD promulgated Interim Order 6 dated 

February 8, 1991 setting forth "guidelines for the use of 

photographic/video equipment by operational personnel at 

political demonstrations". A copy of Interim Order 6 is attached 

as Exhibit 8. 

8. Interim Order 6 stated that 

"The 
that the 
equipment 

Handschu Authority has determined 
use of photographic or video 
by operational personnel at 
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political demonstrations is appropriate only 
if a permissible objective exists. The 
following constitute permissible operational 
objectives: 

a. A bona-fide need exists to prepare 
training materials on proper crowd control 
techniques, or 

b. A reasonable belief exists that 
criminal activity and/or arrest activity will 
occur during the demonstration. " 

9. Under Interim Order 6, all photos or videotapes taken 

were to be forwarded forthwith to the Office of the Chief of 

Department. The retention period was sixty days. If the 

videotape had been made for training purposes, it was to be.. 

forwarded to the Police Academy. If it related to criminal 

activity, it would be treated as evidence. Otherwise, 

destruction was mandatory unless the Chief of Department believed 

that the material should be retained for some other operational 

purpose. In that event, the material and a written request for 

retention were to be forwarded to the Handschu Authority. 

10. The NYPD functioned under these rules for ten years. 

Effective January 1, 2000, permissible operational objectives 

were expanded to include a live video transmission to assess 

crowd conditions, with the understanding that no recording would 

be made of the video transmission. See Procedure number 212-71, 

copy attached as Exhibit 9. Ms. Donoghue's assertion that the 

practice of videotaping demonstrations was not covered by the 

Handschu Guidelines is thus contradicted by the NYPD's own 

documents. 
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11. Ms. Donoghue is equally incorrect when she asserts that 

the NYPD guidelines do not govern videotaping. As noted above, 

Modified Handschu left intact the definitions of investigation 

and political activity, and the NYPD Guidelines provide that they 

"are binding on all members of the service who are engaged in the 

investigation of political activity." 288 F.Supp.2d at 421. 

12. Under the NYPD Guidelines, videotaping, like any other 

investigation of political activity, is subject to the 

requirement that there be some factual predicate for the 

investigation. The provision of the NYPD Guidelines which the 

NYPD asserts as authority for Interim Order 47 is, by its own 

terms, limited to acti vi ties undertaken "for the purpose of 

detecting or preventing terrorist activities." As discussed at 

length in the Declaration of Jethro M. Eisenstein, this provision 

was intended as an exception to the general rule requiring a 

factual predicate for the initiation of an investigation. If the 

Interim Order 47 is sustained, the exception will have 

obliterated the rule. 

13. For the reasons stated above, as well as in the 

accompanying Declaration of Jethro M. Eisenstein and Memorandum 

of Law, counsel for the plaintiff class pray that the relief 

sought herein be granted. 

FRANKLIN SIEGEL (FS-4952) 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed on , 2005. 
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INTERIM ORDER 
'r 

Ii 

j 
,I 
I: 

vil 

1. Recent' modifications to the HandscJu,1 Consent Decree, along }\lith advancements in and 
the availability of technology to aid in police operations, necessitates that procedures governing the use 
of video and photography by members ofthe service be updated. 

2. Accordingly, thiS procedUre establishes permissible operational objectives that authorize 
and apply generally to the use of video and photography, except in situations involving ongoing criminal 
or internal investigations, standard evidence collection, or arrest processing procedures. These revised' 
procedures apply to the use of VIdeo and photography by members of the service to accurately record 
police operations and other public activity. Examples of such authori7:ed llses include preparing training 
materials and monitoring andlor assessing: emergency incidents, traffic control, crowd control (paraaes, 
demonstrations, etc_), counter-terrorism, public safery, crime, or disorder conditions, deployment of 
po/.ice resources, etc. Moreover, the revised procedures permit the use of video and photography 
equipment by members of the service assigned to units other than Technical Assistance and Response 
Unit (TARU) and the Police Academy, Video Production Unit, and for approval of the use of these 
methods at the Patrol Borough/Bureau level. 

3_ Therefore, Interim Order 47 series 2001, "Revision to Patrol Guide Procedure 212-71, 
Guidelines for the Use of PhotographicNideo Equipment by Operational Personnel at Demonstrations," 
is REVOKED and the following retitled procedure, "Guidelines fol' the Use of PhotographicNideo 
Equipment to Record Police Operations and Public Activities," will be complied with: 

PURPOSE 

SCOPE 

To set forth the pennissib!e operational objectives fOT which members of '!.he 
service may use photographic/video equipment to record images in situations 
outside of ongoing· criminal or internal investigations, standard evidence 
collecti9n or arrest processing procedures; to establish procedures for the 
approval' and use of such equipment; and to establish responsibility for the 
maintenance, review, storage and disposition ofsu.ch images. 

This procedure establishes permissible operational objectives that a.uthorlz.e and 
apply. generally to the use of video and photography, except in situations 
involving ongoIng criminal or internal inYestigations, standard evidence 
collection, Or arrest processing procedures. This procedure applies 10 the use of 
video and photography by members of the service to a"ccuratelY record police 
operations and other public activity. Examples of such uses include prepanng 
training materials and monitoring andlor assessing: emergency incidents, traffic 
control, crowd control (parades, demonstrations, etc.), counter-terrorism, public 
safety, crime, or disorder conditions, deployment of police resources. etc. 
Moreover, this procedure permits the use of video and photography equipment 
by members assigned to units other than Technical Assistance and Response Unit 
(TARt!) and the Polict! Academy, Video Production Unit, and for approval of the 
use of these methods at the Patrol BoroughfBureailleveL 
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.SCOPE 
( continued) 

NOTE 

PROCEDURE 

RA~KING 
OFFICER 

NOTE 

NYPD L_EGRL BURE8U 1212 374 0276 P.B3 

The use of photographic or video equipment by operational personnel to 
accurately record police operations and other public activity is appropriate if a 
permissible operational objective exists. Pemlissible operational objectives 
inciude accurately documenting events, actions, conditions, or statements made: 
a. during special events, disorder events, arrl::sts, public assemblages or any 

other critical incident in which such accurate documentation is deemed 
potentially beneficial or useful; Of 

b. to prepare training materials; QI 
c. when a reasonable belief exists that unlawful ac;tivity. terrorist activity Of 

arrest activity will occur; Q!: 

d. to make assessments and prepare after action reports c()ncerning the 
proper deployment of police resources 2..'1d/or use of tactics during any 
police operations, QJ; 

e. to monitor public areas for crime control purposes. 

Pum<ant /0 Modified Handschu Guidelines. the il!Vesn"gation if poUticaJ activity may OTlEy ,be 
initiated by t1JUi conducted under the supervision ojlhe J".tel!igence Division. Therejore. members 
qf the si?rVice !V)t assigned to the Intelligence Division may not use video recording or photography 
for the p'ApOSe ofirrvestigalingpolitical acrMry. '.vithout lhe express written approval of the D8rJUly 
Commissioner. Intelligence. Howe'o'el". any merr.her if/he sen:ice 1T'.ay and should report his Or her 
observations of suspicious conduct which tnvol>eS poiitical activiry 10 his or her cOI'/1T!'.anding 
officer or 10 the Intelligence Division, Operations Desk. (646) 805·6400, 24 ho-.us a day, 7 days a 
week. 

Members of the sen.·ice are also reminded that the parlicular use oIrhe equipment under 
the circumstances contemplated may require Ihe prior issuance of a coun order. For
e:r:a1l'.pie. an eavesdropping warranr is required to use a camera wilh audio recording 
capabili!)l to Imentionally overhear or record a conversation without the consent of at 
least one par!)l rheretO while not presem thereat and a video surveillance warrant is 
required if images of a p?rson are transmiued wi/hoUI Ihe consenr of that persol/ or 
another person thereat under circumstances in which such observorion in tite absence qf 
a video -surveiliance warrant infringes upon such person IS reasonable expectatian of 
privacy: Questions concerning these issues should be directed 10 Ihe Legal Bureau :11 

/'646) 610-5400. . 

When ranking personnel of this Department contemplate the use of photographic 
or video recordL'1g equipment for a permissible operational objective: 

. 1. Submit a report, on Typed Letterhead, to Patrol Borouglv'Bureau 
-,.. Commander concerned. requesting the deployment of equipment and 
.,. properly trained pcrs(mnel. 

In emergen(.)l situations, reqt1"esls may be made by !(!/(i.:phone, and eqUipment an.d 
perso.n..nel may be deployed However, the repm"! must 6£ ,;,-ubsequenriy subm::!te~l in 
}l;riting in acc()rdanc~ v"'i:h this procedure. 

I;'l(TERIM ORDER NO. 47 
20f5 



CCT-01-2B04 10:45 

RANKING 
OFfiCER 
(continued) 

NOTE 

PATROL 
BOROUGHI 
BUREAU 
COMMA!\DER 
CONCER."lED 

NOTE 
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2. Include the foUowing information in the request: 
a. Date, time and location of incident or event to be recorded, and 
b. Identity of the individuals or groups involved (if known), and 
c. Specific permissible operational objective(s) to be achieved. 

Every requeSl/or [he use a/photographic/video equipment will be entered il1lo a serially 
numbered /015, mainrained soldy for this purpose. ar Ihe office of rh~ Palml 
Borough/Bureau Commander. In addition. the office of the< Parrol Borough/Bureau 
Commander will maintain copies of all wyiuen requests. 

3. 

4. 

Direct that appropriate entrie, in log be made upon receipt of request. 
a. Inc!ude determination as to whether request is approved! 

disapproved and reason therefore. 
Return approved/disapproved request to ranking officer concerned. 
Include: 
a. ExplanatiOn for approval/disapproval. . 
b. Unit designated to operate photographic/video equipmen.t, .. if 

approved. 
5. For,vard copy of approved request to 

a Office of the Chief of Department (for information), through 
channels. 

b. Commanding Officer, Technical Assistance Response Unit 
(T ARlJ), or other unit, as appropriate. to assign members to 
operate photographiC/video equipment. 

The Office of the Chief of Depwlmenl will rrulinlain a citnlralizedjile of all approved reques£;. 

Th.e Patrol BoroughiBweau Commander concerned shaN have ehe option of assigning 
and dep!oying another approprinle unit, rather than engaging the services ofTARU or . 
Ihe Police Academy, Video Production Unit. If this omion is chosen, the Commanding 
Officer orthe unit (borough, precinct, housing. uansporlation, task rorce personnel etc.i 
designared bv the Parrol Bo/'oughiBureau Commander concerned shall be responsible 
[or the sticuri.1)!, l1U1inrenance. chain or cuslOdv, revie;\;, storage, and disoosirion ofthe 
original media source .. in the manner erescribed below" Receipts for the original media 
source should be prepared with captions noting who the operator of the equipment is, 
and who is receivingiaccepting the recorded videotape or photograph Atfoture dates. 
should.copies or uansf(:m;:nce oflhe original media be required, TARU can assist the 
requesting unil with processing Any wril or persons requesring assistance in 
duplication of an original media MUST make such ,.equest in ... .lriang to the 
Comrna,..ding Office.r of the Technical AssisiartCe Response UniL Once processing is 
completed. the requesting unil will resume the responsibility of sec..mng the original 
media(s). 

IST£Rl.'~1 ORDER NO. 47 
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COM!\'IANDING 
OFFICER, 
TARO/OTHER 
DESIGNATED 
UNIT 

NOTE 

~IYPD LEGRL BURERU 121.2 3'74 0275 P.05 

Photographs/video taken jor training purposes should be COrI!>'iste'11 WiIh the permissible 
operational objective. For example. photographs/video taken for training purposes 
should generally nOI contain dose-ups o[ members of the public, bur shouldfocus on 
police tactics and behavior. 

6. Assign appropriately trained personnel to the approved request. 

Train.ng oj selected personnel assigned TO use the phorographic or video equipment wi!! 
be condUCled by Technical Assistance and Respont;;: Unit (TARU) In addition. all 
photographic or video eqUipment that is needed wiil be obtained through TARO. 

UPON COMPLETION OF PHOTOGRAPHfNGIVIDEOT APING: 

COMMANDl:SG 7. 
OFFICER, 
TARU/OTHER 

Maintain ail photographs/video recordings prepared in connection with' 
this procedure for a minimu!TI of one (I) y!:ar from the date the images 
were recorded. 

DESIGNATED 8. Prepare and maintain a written summary describing the even; and 
activities preserved in each recording, to assist in indeXing and retrieval. 
Facilitate review of the recorded materials by the ranking officer whe' 
initiated the request to determine whether they have value either as 
evidence of criminal activity or as documenration under a permissible 
operational objective. 

UNIT 

NOTE 

9. 

a. If the matenals contain evidence of criminal activiiy, they will be 
conside.ed evidence, and harldled accordingly. 

b. If the materials are deemed valuable for other purposes, for 
example, litigation, training, after action reports, etc., they will be 
similarly preserved in connection with that purpose. 

CO' After one (I) year, materials not meeting the criteria in (a.) or (b.) 
above may be destroyed. In determining whether materials have 
such value or may be destroyed (video recordings, discs, etc. may 
be reused), the Commanding Officer, T MU/Other Designated 
Unit shall confer with the raIlking officer who authonzed or 
requested the ta..i<ing of video/photographs. 

The-foregoing video r~cording maintenance, review, storage and dlSposilion proctdures 
She!! :J!Qt apply with respect 10 any dosed dr-cui; television palyol or ocnF::r similar 
surv"iilcm"e camera system for which separate procedllres may be established, 
induding those setforrh in. bu/no/limited 10, Interim Order J 1-1 series 2000. "Housinz 
Burea.u Closed Circuit Tdevision Patrol. " -

INTER!,"! ORDER NO. 4i 
40rs 
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ADDITIONAL 
DATA 

RELATED 
PROCEDURES 

FORMS AND 
REPORTS 
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Personnel assigned to operate pholographic/video ..:quipmen( pursuant to this procedure 
~;iIf stric/~y adhere to ehe jollowing guidelines: 
a. Determine fi"om the ranking ojficer In charge who is to be photogl'aph~d!v;deo 

recorded and/or }-.,-ha! rype(c,) a/activity or con.duct is to be pho;.ographed:'l,1ideo 
recorded. Technicians will no! engage in unauthorized photographing/video 
recordIng. 

b. Supervisors will monitor their subordinates·" tlCti~'ity Co ensure thaI there. is no 
unauthorited photographmg/video recording. 

c. All photographs taken and video recordlrgs maile~aye the properry oj the 
Department and shall nat be released 10 entir,es oUlsid£-.the Depamnent, e;r;cept 
in accordance wilh e;r;lsting iaw or by the direclion oj competent authority. 

The ranking officer in charge will be held siric[l~ accounlable jor ali photographs and 
.ideo recordings prepared. 

Guidelilles jur Umformed Members ojlhe Service C"flduc:ing investigations Involving 
PoliricalAcrivily (P.G 212·72) 

Typed Lellerhead 

4. Interim Order 47, series 2001, is hereby REVOKED. 

5. Any provisions of the Depal1ment Manual or any other Department directives in conflict 
with the contents of thIs order are suspended. 

BY DIRECTION OF THE POLleE COMMISSIONER 

DISTRIBUTION 
All Commands 

50rs 
INTERIM ORDER NO. 47 
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PROFETA & EISENSTEIN 

J 4 WALL STREET 

22ND FLOOR 

NEW YORK, NEW YORK 10005-2101 

(212) 577-6500 

TELECOPIER 
(212) 577-6702 

E-MAIL: PEISI6@AOl..COM 

January 20, 2005 

Special Assistant Corporation Counsel 
New York City Law Department 
100 Church Street, Room 6-110 
New York, NY 10007-2601 

Re: Barbara Handschu, et. al v. 

OF COUNSEL 

BERNARD A. HELFATt 
CONSTANCE M. BURKE 

MICHAEL J. ORLOFSKyt* 

tALSO A MEMBER OF THE 

DISTRICT OF COLUMSrA BAR 

'ALSO A MEMBER OF NEW JERSEY eAR 

Special Services Div., et al. 
71 Civ. 2203 (CSH) 

Dear Ms. Donoghue: 

I am writing to continue our discussion of NYPD 
retention of photographs and videotapes taken at 
demonstrations. I will start by reviewing the discussion to 
date. 

The current retention policy is set forth in NYPD 
Interim Order 47 issued on September 10, 2004, revising 
Patrol Guide 212-7l. My letter to you of October 25, 2004 
expressed our obj ection to that retention policy, and to 
the underlying assertion of power to take photographs and 
videotapes at demonstrations whenever the NYPD deems it 
"potentially beneficial or useful. H 

At our meeting on 
language of Section 
Guidelines: 

December 7, 
VIII (A) (2) 

2004, 
of 

we focused on the 
the new Handschu 

"For the purpose of detecting or 
preventing terrorist activities, the 
NYPD is authorized to visit any place 
and attend any event that is open to 
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the public, on the same terms and 
conditions as members of the public 
generally. No information obtained from 
such visits shall be retained unless it 
relates to potential 
terrorist activity." 

unlawful or 

You pointed to the first sentence as authority to 
photograph or videotape at demonstrations whenever the NYPD 
deems it "potentially beneficial or useful. H Plaintiff's 
counsel pointed to the second sentence as barring the 
retention of images thus acquired unless they relate to 
potential unlawful or terrorist activity. 

You acknowledged at our meeting that there is now no 
authority for routine retention under Section VIII (A) (2) . 
You advised us that the NYPD is prepared to go back to 
court to seek an amendment of the guidelines to provide 
such authority. You asked plaintiffs' counsel whether there 
was a retention protocol to which we could agree. We 
proposed that any retained images be kept at the office of 
Corporation Counsel. This proposal was rejected. You asked 
us to make a proposal for a retention protocol under which 
the images would remain in the custody of the NYPD. 

Before I describe our proposal, I want to make it 
clear that plaintiffs' counsel do not concede the authority 
of the NYPD to videotape or photograph under Section 
VIII (A) (2) whenever it is deemed "potentially beneficial or 
useful. H The introductory phrase of the first sentence of 
Section VIII (A) (2) gives the NYPD the authority you claim 
only "for the p~rpose of detecting or preventing terrorist 
acti vi ties. H (emphasis added). The preamble to Section 
VIII notes that the NYPD "must proacti vely draw on 
available sources of information to identify terrorist 
threats and activities. .H and that the Section therefore 
"identifies a number of authorized activities which further 
this end, and which can be carried out even in the absence 
of a checking of leads, preliminary inquiry or full 
investigation as described in these guidelines. H 

(emphasis added). 

This 
terrorist 

Section 
threats, 

says that 
trump the 

terrorist 
rules for 

threats, but only 
investigations in 
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the guidelines. The new Interim order 47, which permits 
videotaping at demonstrations whenever the NYPD deems it 
"potentially beneficial or useful," effectively reads that 
introductory limiting phrase out of the provision. The 
Interim Order must be modified to limit photographing and 
videotaping at demonstrations to circumstances where the 
activity is part of an investigation as that term is 
defined in the guidelines or is for the purpose of 
detecting or preventing terrorist activities. 

If the NYPD will agree to modify the Interim Order as 
set forth above, we will agree that images created under 
such a revised standard can be retained for a reasonable 
period if they are maintained in or under the control of 
the Legal Bureau of the NYPD and if access to the images is 
recorded in a log containing the following information: (1) 
who got access; (2) to what images; (3) for what purpose. 
The "purpose" entry would be limited to information (e.g., 
"Investigation # ) that would not compromise any NYPD 
acti vi ty. Under our proposal, this log is to be a public 
record, available on request. This proposal serves the 
purposes of getting these materials out the hands of the 
Intelligence Division, of requiring Intelligence Division 
personnel to identify themselves if they seek access to the 
material, and of requiring Intelligence Division personnel 
to provide some explanation of the need for access. 

Please let us know within the next ten days whether 
you will agree to the changes we have proposed. 

Sincerely, 

Jethro M. Eisenstein 

JME/s 

cc: Hon. Charles S. Haight 
Paul G. Chevigny, Esq. 
Arthur Eisenberg, Esq. 

Martin R. Stolar, Esq. 
Franklin Siegel, Esq. 





NYC LAW DEPARTMENT Fax:212-442-8602 Feb 17 2005 18:21 P.02 

Gail DOnoghue 
Sped4/ Ctmnul 

THE CITY OF NEW YORK 
LAW DEP~TMENT 

100 CHURCH S'IllEET 
NEW YORK, N.Y.lOOO7-26Ql 

(212) 78S-05oo 
FAX (212) 442-$602 

gdonogl!U@) .... nyc.gov 

Jethro M. Eisenstein 
Profeta & Eisenstein 
14 Wall Street - 22nd Floor 
New York, NY 10005-2101 

February 17,2005 

Re: HlIlldschu v. Special Services Diyision. 71 Civ. 2203 (cSH) 

Dear Jethro, 

I write to respond to the proposals contained in your January 20, 2005 letter concerning 
the use ofvideofape by the NYPD. Each of your two proposals are addressed below. 

1. Deletion of ''\>otentially beneficial or useful" from paragraph 3.a. of the Interim Order. 

The practice of videotaping at demonstrations was not covered under the old Bandschu 
Guidelines. Rather, a P?licy was established at the suggestion of the Handschu Authority. That 
policy permitted taping at demonstrations under circumstances where illegal activity was taking 
place. Videotaping could begin when illegal activity seemed about to occur, or had occurred, 
and there was no limitation on the period for which the tapes could be retained. In addition, it 
was permissible to create videotapes for the pUIpose of training and tactical development. 

The modified guidelines do not address videotaping. Consequently, there is no restriction 
on the use of videotape or cametas at public events. Nor is thete such a restriction under the 
Constitution. Moreover, because under the modified guidelines the police can attend public 
events on the same terms and conditions as the public generally, they may now record events at 
demonstrations without regard fOt whether or not there is criminal activity. although they may 
not retain the tapes unless they are related to criminal or terrorist activities. This provision was 
added to the modified guidelines to allow the police to be more proactive in detecting and 
preventing terrorist activities. Xt is fairly obvious that the use of such equipment at public events 

.... 
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can serve as a deterrent as Well a& a means of preserving evidence in the event there is an act of 
terror. Inasmuch as the tapes produced relate to criminal activity, or are useful in the deterrence 
ofterrorism, there is no limitation on their retention. 

r 0 the extent that the words "potentially beneficial or useful" convey to you that the 
authorization to use photographic equipment goes beyond the circumstances described above, the 
Department is willing to consider modifying that provision to include the more specific 
circumstances under which taping wo~d be permitted including, for example, the preparation of 
training materials, monitoring or assessing emergency incidents, traffic and crowd control, 
disorder conditions and detection, prevention and recording of crimes and acts of terrorism. 

2. Retention ofThpes Under the Control of the Legal Bureau and the Maintenance of a Log. 

While it is impMlctical to store tapes at the Legal Bureau, the NYPD is willing to consider 
the inclusion of language addressing your concern about the general availability of the tapes. 
The Interim order already contains a note requiring that all requests f(,)1' tapes will be in writing 
and that a log will be kept. The Department is willing to include in the log, the identity of the 
requester, and the pwpose of the request (limited description which does not compromise any . . ... 
ongoing investigation). In addition to the log requirements, the Department is willing to require 
that requests for tapes from entities outside of the Department, (other than the Dislrict Attorney, 
the CCRB and the Law Department) will require the approval of the Legal Bureau. 

We believe these suggestions address your concerns about possible unanthorized use of 
videotapes. If you agree, we will prepare a new draft of the interim order. r look :fo:tward to 
hearing from you. 

cc: Thomas Doepfuer 

2 
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March 10, 2005 

Special Assistant Corporation Counsel 
New York City Law Department 
100 Church Street, Room 6-110 
New York, NY 10007-2601 

Dear Gail: 

Re: Barbara Handschu, et. al v. 
Special Services Div., et al. 
71 Civ. 2203 (CSH) 

OF COUNSEL 

BERNARD A. HELFATt 

CONSTANCE M. BURK 

MICHAEL J. ORLOFSKyt* 

tAl-SO A MEMeER OF THE: 
DISTRICT OF" COI.UMBJA BAR 

'ALSO A ME:MSER OF" NEW .JERSEY BAR 

I am writing on behalf of counsel for the plaintiff 
class in this case to respond to your letter of February 
17, 2005. For the reasons set forth below, your proposal 
to delete the words "potentially beneficial or useful" from 
paragraph 3a of Interim Order 47 (9/10/04) will not address 
our concerns. 

It is simply incorrect to state as you do that the 
practice of vic;leotaping at demonstrations was not "covered" 
under the old' Handschu guidelines. The old Handschu 
guidelines governed the investigation of political 
acti vi ty. Investigation was defined as "a police acti vi ty 
undertaken to obtain information or evidence" (IIC) . 
Political activity was defined as "the exercise of a right 
of expression or association for the purpose of maintaining 
or changing governmental policies or social conditions." 
(IIA) . Thus police videotaping at political demonstrations 
was an acti vi ty squarely wi thin the ambit of the 
guidelines, and the rules proposed by the Handschu 
Authority and adopted by the Police Department were an 
acknowledgement of this plain fact. 
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These rules recognized that pursuant to the Handschu 
guidelines, videotapes for investigatory purposes were only 
to be taken by the Public Security Section of the 
Intelligence Division during the course of an authorized 
investigation, a view which Judge Haight endorsed. See 737 
F. Supp. at 1303. In their various iterations, the rules 
recommended by the Handschu authority described the 
circumstances when operational (as opposed to Intelligence 
Division) personnel could videotape political activity: 

a. When a bona-fide need existed to prepare 
training materials on proper crowd control techniques, or 

b. When a reasonable belief existed that 
criminal activity and/or arrest activity will occur during 
the demonstration. (See Interim Order 6 dated 2/8/91) 

A provision was later added for a live video feed to a 
remote command post for the purpose of assessing crowd 
condi tions for proper deployment of police resources with 
the understanding that there would be no recording of this 
video transmission. (See Procedure No. 212-71, effective 
1/1/00, paragraph 10.) 

Under the rules that implemented the old Handschu 
guidelines, there was a strict limitation on the period 
during which videotapes could be retained. Interim Order 
6, Procedure 212-71 and Interim Order 47, issued 12/10/01, 
envisioned action wi thin 60-90 days after the videotapes 
had been taken. If the videotapes had been made for 
training purpOseS, they went directly to the Commanding 
Officer of the Police Academy. If the tapes had been made 
in connection with criminal activity, they would be handled 
as evidence if they contained images of such activity and 
would otherwise be destroyed. 

The modified Handschu guidelines also address 
videotaping. The definitions of investigation and 
political activity have not changed. See 273 F.Supp.2d 
349. The new Guidelines for Investigations Involving 
Political Activity, which are incorporated by reference 
into the Second Revised Handschu Order and Judgment, list 
video surveillance as one of the investigative techniques 
that may be used when the NYPD has initiated an "inquiry". 

, ... 
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While the guidelines state that video surveillance may be 
employed without any prior authorization from a supervisor, 
(V(B) (6) (g)), the listed investigative techniques may only 
be undertaken in relation to political activity if there 
was a basis to initiate an "inquiry" to begin with 
(V(B) (1)). If no inquiry has been initiated, videotaping a 
demonstration is not authorized. As you know, the 
Guidelines for Investigations Involving Political Acti vi ty 
are binding on the Police Department and counsel for the 
plaintiff class have standing and authority to apply to the 
Court for relief when they are being violated. 

The Police Department position on videotaping can only 
be arrived at by reading paragraph VIII(A) (2) to 
contradict, negate and essentially eradicate the provisions 
of the Guidelines just described above. The introductory 
phrase of that provision gives the NYPD the authority "to 
visit any place and attend any event that is open to the 
public, on the same terms and conditions as members of the 
public generally" only "for the purpose of detecting or 
preventing terrorist acti vi ties "The preamble to 
Section VIII notes that the NYPD "must proactively draw on 
available sources of information to identify terrorist 
threats and activities " and that the Section 
therefore "identifies a number of authorized activities 
which further this end and which can be carried out even in 
the absence of a checking of leads, preliminary inquiry or 
full investigation as described in these guidelines. " 

As I pointed out in our letter of January 20, 2005, 
Section VIII (A)· (2) means that "terrorist threats, but only 
terrorist threats, trump the rules for investigations in 
the guidelines." Apparently in response to this, you say 
that "it is fairly obvious that the use of [video] 
equipment at public events can serve as a deterrent as well 
as a means of preserving evidence in the event there is an 
act of terror. Inasmuch as the tapes produced relate to 
criminal activity, or are useful in the deterrence of 
terrorism, there is no limitation on their retention." 
(letter of February 17, 2005). 

We do 
assertions. 
videotaping 

not 
It 

public 

agree with 
is not at 

events can 

these 
that 

or even understand 
all obvious to us 
serve as a deterrent to 
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terrorism. Beyond this, your argument proves too much. 
According to this argument, keeping a permanent record of 
all participants in peaceful demonstrations would be a 
deterrent to terrorism and therefore is permissible under 
the court's order, which would mean that the controls that 
are in the guidelines are of no effect at all. 

The text of the new interim Order 47 issued on 
September 10, 2004 only heightens our concern that what is 
contemplated is a digital dossier on demonstrators. 
Retention periods that were 60-90 days in the old rules 
have increased to at least a year, and the NYPD unit with 
possession of the video material is directed to "prepare 
and maintain a w-ritten summary describing the event and 
activities preserved in each recording to assist in 
indexing and retrieval" before there has even been a 
determination whether the tape has value as documentation 
under a permissible operational objective. 

Maintaining digital video recordings of participants 
in peaceful demonstrations in the Police Department is the 
21st Century version of one of the practices that led us to 
bring this case 34 years ago. The new guidelines clearly 
address and limit when a video record of political activity 
can be acquired and retained. The new version of interim 
order 47 arrogates power to the Police Department well 
beyond what is authorized by the guidelines approved by the 
Court. Unless the Police Department is prepared to revise 
the interim order to bring it into compliance with those 
rules, we will seek relief on this issue from Judge Haight. 

Sincerely, 

~~~~-----
Jethro M. Eisenstein 

JME/s 

cc: Hon. Charles S. Haight 
Paul G. Chevigny, Esq. 
Arthur Eisenberg, Esq. 

Martin R. Stolar, Esq. 
Franklin Siegel, Esq. 

... , 
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BY FAX TIMNSMlSSIQN l212-577..§702} 

Jethro M. Eisenstein 
Profeta & Ei~cnsteln 
14 Wall Street - 22M Floor 
New York, NY 10005-2101 

Re: Handschu v. Special Services Division. 71 Civ. 2203 (CSH) 

Dear Jethro, 

P.02 

(212) 788-0$00 
FAX (212) 442·8602 

gdOllOgIru@lllWJ1j'O.goV 

I write to address YOll;( letter to me dated March 10, 2005 in which you respond to my 
letter of February 17, 2005. 

As you are aware, my February 17, 2005 letter was part of an ongohlg discussion in 
which we have been engaged to address the objections of class quunsel to a draft interim order 
prepared by the NYPD conceming electronic videotaping at demonstrations. That discussion 
included. other letters as weU as a face-to-face meeting at our offices at whioh Assistant Deputy 
Commissioner ThOl1las Doepfuer and Captain Ken)' Sweet of the NYPD were present. At that 
meeting we explained some of the practical problems that would result from your proposed 
changes to the interim. order as well as realistic ways we might address your concern about 
potential unauthorized use of the tapes. 

We read your March 10111 letter as declaring an end to further discussion of the issues. 
We find this puzzling for two reasons. first, my February 17f1l letter contained speCific proposals 
in response to your January 20f1l letter and second, the demand that we bring the interin1 order 
into compliance with the Handschu Guidelines if we are to avoid further litigation throws us 
back to whexe we were when we initiated OUI discussions. 
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We seem to ha'Ve a fundamental difference of opinion about what Section vm of the 
Guidelines allows. As stated in your letter at page 3, you believe that "Section Vill(A)(2) means 
that 'terrorist t'hreats' but only terrorist threats, trump the rules for investigations in the 
Guidelines." This, in essence says that there must be a terrorist threat before we can proactively 
draw on available sources of information to identifY or prevent terrorist threats and activities . 

. This intexpretation totally undermines the authority given to the NYPD to gather infonnation for 
the purpose of preventing or detecting terrorism when there is not yet a basis for an investigation. 

We continue to believe that the evil to be guarded against is the unauthorized use of 
videotapes with the potential to iJUure individual persons, and that this issue is addressed by the 
interim order. 

If you have any questions. or would like to discuss this further, including bow the issue 
might best be presented to Judge Haight, please feel free to call. 

co: Thomas p, Doepfuer 

'.' , ,"" .. : ... "11. 

2 

, lill Donoghue 
Special Counsel to the 
Coxporation Counsel 
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THE CITY OF NEW YORK 
LAW DEl'ARTMENT 

100 CfiURCH S'IlmEl' 
NEW YORK, N.Y. 10007-2601 

July 20,2004 

VIA FAX NO. 718-340-4275 

Franklin Siegel, Esq. 
Attorney-at-Law 
66613roadway - 7th Floor 
New York, NY 10012 

Re: Handschu v. Special Services Division 71 C;iv. 2203 (CSID 

Dear Mr. Siegel: 

P.02 

(212) 78fK),OO 
. FAX (212) 442-8602 

gdonoghu@Jaw,nyc.gov 

We write in response to your letter dated April 16, 2004 in which you request that the 
Police Department cure two practices: (1) the videotaping of demonstrations as reflected in the 
taping of the March 20, 2004 peace march and (2) undercover surveillance of lawful political 
meetings. The NYPD has considered the claims made in your letter. Its conclusions are set forth 
below. 

Videotaping of the Marc~ 20, 2004 March and Rally 

Section vm (a)(2) provides that the Police Deparunent may, for the P\lIPose of detecting 
or preventing terrorist activities, attend any event that is open to the public on the same terms and 
conditions as members of the public generally. This same provision does, however, limit the 
retention of information gathered at such events to that which relates to potential unlawful or 
terrorist activity. . 

BecaUSe any member of the public is free to make a photographic record of any political 
event, Section VIII (a)(2) permits the NYPD to do the same. Thus, based on this proviSion in the 
Guidelines, the only question to be decided is whether the NYPD has complied with so much of 
Section VIII(a)(2) as relates to the retention of the tapes of the March 20, 2004 demonstration. 

Implicit in the authority of the NYJ.>D to retain information gathered at public events, is 
that such information may be retained for a reasonable period to allow for an assessment about 
what information, ifany, relates to potential unlawful or terrorist activity, 
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At the time of the March 20, 2004 event there was litigation pending against the NYPD 
seeking equitable relief for alleged policies with respect to the policing of political 
demonstrations. The policing methods employed by the NYPD at the March 20, 2004 event 
were subjects about which the plaintiffs sought discovery. For that reason, the NYPD 
determined it would be inappropriate to destroy any of the tapes. Dnder these circumstances, the 
NYPD believes retention of the tapes did not Yiolate the Handschu Guidelines. 

Alleged Undercover Surveillance of Political Meetings 

The purpose of the Handschu Guidelines is to protect individual rights While at the same 
time permitting the NYPD to develop intelligence. The confidentiality of intelligence collected 
is assured by the requirement that an individual believing him or herself to be aggrieved brings 
his or her complaint to the Handschu Authority. 

Section V of the Guidelines states that "[A]ny time a person or member of a group or 
organization, having reason to believe that such person, group or organization has been the 
subject of investigation of political activity which violates constitutionally guaranteed rights and 
privileges, may request in Writing which sufficiently identifies the requesting party that the 
Authority make inquiry of the appropriate investigative officer of the NYPD." 

The role of the Handschu Authority is to review records to determine if the constitutional 
rights of a particular person were violated by virtue of an investigation conducted by the NYPD. 
The scope of its review under Article V is limited to an "inquiry into the circumstances of such 
investigation with respect to the requesting party." Section V.B.I,2, 3. 

We note that your letter relies on press reports claiming that the NYPD infi1trated a 
group. Although an advisor to the group was identified in the article, neither that person nQr any 
other person or member of the group has presented a .claim in wtiting that his or her 
constitutional rights were violated. It has been the consistent position of the Authority that its. 
power of inquiry is not triggered by press reports. In the event the Authority receives a request 
in writing identifying a person who claims that his or her rights were violated by virtue of 
infiltration by the NYPD of a group or organization, the Handschu Authority will conduct the 
appropriate investigation. 

If you have any questions. or would like to discuss these issues further, please do not 
hesitate to call. 

cc: Thomas Doepfuer 

2 

. .... 





LAW DEPARTMENT 

100 CHURCH STREET 
NEW YORK. N. Y. 10007 

6-D-8 
THOMAS W. BERGDALL 
Senior Litigator 

(212) 788·1111 
'FAX (212) 788·0367 

Paul Chevigny, Esq. 
40 Washington Square South 
New York, New York 10012 

Jethro M. Eisenstein, Esq. 
100 Maiden Lane, Suite 1616 
New York, New York 10013 

Martin Stolar, Esq. 
351 Broadway 
4th Floor 
New York, New York 10013 

Franklin Siegel, Esq. 
666 Broadway 
7th Floor 
New York, New York 10012 

BY HAND 

February 7, 1991 

Re: Handschu v. Special Services Division 

Dear Counsel: 

Please find enclosed a report of the Handschu Authority, 
dated February 4, 1991, which was prepared in response to your 
letter of inquiry of last April. I believe that this report 
substantively addresses each of the concerns expressed in your prior 
correspondence. 

TWB/cb 
Enclosure 

<F~ 
Thomas W. Bergdall 

.'., 
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THE HANDSCHU AUTHORITY 

Lee P. Brown 
police Commissioner 
1 Police plaza 
New York, New York 10038 

Dear Commissioner Brown: 

One Police Plaza 
New York. N.Y. 10038 

February 4, 1991 

On April 11, 1990, Corporation Counsel Victor Kovner and' .... 
you received a letter from Paul Chevigny, Jethro Eisenstein, 
Martin Stolar, and Franklin Siegel, counsel to plaintiffs in 
Handschu v. Special Services Division, 605 F.Supp. 1384 
(S.D.N.Y. 1985), and Arthur Eisenberg, on behalf of the New 
York Civil Liberties Union, complaining of activities in the 
form of videotaping and photographing at a march and rally of 
pro and anti-Castro groups on April 7, 1990. In their letter, 
counsel contend that these actions violated the Guidelines 
created pursuant to the Handschu Stipulation of Settlement (the 
"Handschu Guidelines"). 

Pursuant to the Handschu Guidelines, the Authority 
initiated an investigation of the allegations. The 
investigation confirmed that videotaping and photographing did 
take place and that some of it did not comply with certain 
departmental procedures implemented pursuant to the Handschu 
Guidelines. The following is a summary of our investigation 
and recommendations. . 

I. ALLEGATIONS 

In their April 11th letter, plaintiffs' counsel contend 
that photographic surveillance at lawful demonstrations of 
faces or gatherings of class members, absent activity which 
would constitute a crime, is prohibited by the Handschu 
Guidelines. The letter cites six specific incidents during the 
demonstration when photographing and videotaping were conducted 
and suggests that such activity constitutes a violation of the 
Guidelines. 

Plaintiffs' counsel ask that pursuant to paragraph six of 
the Stipulation of Settlement and Consent Decree, the Police 
Department cure the claimed violations. They also request 
that all photographs and videotapes taken during the Cuba Day 
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Demonstration be centrally collected to allow some participants 
to view them, and to collect and dispose of these materials in 
accordance with Section 1133 of the New York City Charter. 

II. RESULTS OF INVESTIGATION 

After receiving the April 11th letter, we initiated an 
investigation into the allegations using primarily the 
resources of the Department's Internal Affairs Division (lAD). 

In conducting this investigation, lAD interviewed the 
ranking officers in command of the demonstration, and officers 
who took photographs and videotapes. The photographing and 
videotaping complained of arose out of a march and rally on 
April 7, 1990 of pro and anti-Castro groups ("Hands Off Cuba 
Coalition" and "USSR Hands Off Coalition"). In planning for 
the Cuba Day demonstration, and in accordance with previously 
established procedures, the Commanding Officer, Patrol Borough, 
Manhattan South (PBMS) requested approval from the Chief of 
Department to take photographs and videotapes at the 
demonstration of "criminal activity only." The Chief of 
Department approved that request. Pursuant to that approval, 
the Tactical Assistance Response Unit (TARU, which has as one 
of its primary duties the taking of photographs for 
investigative purposes), was present at the demonstration. In 
addition, the Commanding Officer, PBMS, ordered two officers 
assigned to his command to also take photographs and 
videotapes. 

A total of 309 photographs and 3 videotapes were taken by 
members of TARU and PBMS. TARU took 189 35 mm photographs and 
3 videotapes containing 157 minutes of tape. Of the 189 
photographs, three were photos of specific individuals. The 
remaining 186 photographs depicted police formations and 
barrier placements with no closeups or readily discernible 
faces of demonstrators. The investigation revealed that one 
photograph was of an unidentified individual demonstrator, one 
photograph was of a mounted police formation with an 
individual in the foreground, and one photograph was of a 
police officer. 

In addition to these photographs, TARU filmed 3 videotapes 
of the demonstration. These tapes primarily contain footage 
of uniformed officers, motorcycle police and barriers. Some 
traffic movement and stray pedestrians are depicted. The 
videotape depicts shoving by demonstrators at Broadway and 44th 
Street. An unidentified demonstrator is depicted removing a 
barrier in a portion of the tape lasting approximately 20 
seconds. There is additional footage of mounted officers, 
RMPs and vans, and footage of Fire Department vehicles arriving 
in response to an alarm. In the majority of footage taken of 
demonstrators, faces can be discerned in only a few instances. 
However, one seven minute segment depicts demonstrators walking 
through the intersection of 38th Street and Sixth Avenue. The 
detective who filmed the tape stated that he was attempting to 
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show a "serpentine" tactic whereby officers move from the front 
of the line of marchers to the rear. He also said he had the 
videocamera on "wide angle" in order to avoid taking close up 
pictures of demonstrators. Overall, it appears that the 
primary purpose was to depict officers, barriers, and 
departmental vehicles and how they were used to police the 
demonstration . 

. When interviewed, the members of TARU indicated they were 
familiar with the Handschu Guidelines and that it was their 
standard operating procedure to take photographs only of 
demonstrators involved in criminal activity or being placed 
under arrest, or of police formations and barriers. They also 
stated that the requirements of the July 11, 1988 Detective 
Bureau memorandum on Handschu procedures are always followed. 
Additionally, TARU members stated they always wear clearly 
marked windbreakers which denote they are members of the 
service. 

Two officers from PBMS were assigned to photograph the .' .... 
demonstration, one to take still photographs and one to take 
videotape. One officer took 120 35mm still pictures, while the 
other made a videotape. On April 18, 1990, Assistant Chief 
Thomas Walsh and other ranking members of the PBMS command 
reviewed this tape as part of a routine follow-up critique 
conducted after all significant demonstrations. Consistent 
with Chief Walsh's usual practice, this tape was erased by PBMS 
on April 19, 1990 (for eventual reuse at other events) and was 
not available for review as part of the investigation. 

A review of the 120 pictures indicated that 32 appear to 
be pOintedly focused on demonstrators. The remaining 88 PBMS 
photographs depict police formations, barriers and shots of 
groups demonstrating. Many of the photographs of demonstrators 
were taken from a significant distance. However, faces of 
demonstrators can clearly be seen in many of these photos. 

When interviewed, the PBMS officer who took the still 
photographs stated he was not ordinarily assigned as a 
photographer and was not aware of the specific Handschu 
Guidelines until a member of TARU approached him at the 
demonstration and so advised him. He stated he received no 
instructions that day from ranking officers and was not under 
any direct supervisor during the course of his photography 
activity. He was not in uniform, but stated he had his shield 
displayed on a chain around his neck. The PBMS officer who 
used the videocamera stated that Chief Walsh instructed him 
generally to film police personnel deployment and 
tactics, and that he was unfamiliar with the Handschu 
Guidelines or any restrictions they might impose on 
photographing. At the demonstration, he was dressed in 
civilian clothes with his shield on a chain around his neck. 

Although counsels' letter asserts police officers in 
civilian clothes with no identification displayed were 
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involved, our investigation found no direct support for this 
allegation. However, the PBMS officer who shot the videotape 
stated that at one point he and his partner (the PBMS officer 
who took the photographs), assisted by three Anti-Crime 
officers, climbed onto a theater marquee to obtain a better 
vantage point from which to film. The PBMS officer did not 
know the names of the Anti-Crime officers, nor did he recall 
whether they wore or displayed any police identification. 
However, the two PBMS officers did wear their shields as 
identification, and the members of TARU present at the 
demonstration wore windbreakers or caps denoting that they were 
members of the service. It should also be noted that 
photographs were also taken by demonstrators, and by other 
members of the public who were present or observing this 
demonstration. 

In evaluating the conduct in question, we considered and 
reviewed our previous recommendations on the use of 
photographic and video equipment as well as various 
departmental memoranda, implemented pursuant to our 
rebommendations, which set forth procedures to be followed 
whenever the use of photographic or video equipment is 
contemplated. 

On June 24, 1988, the Handschu Authority issued a report 
to then Commissioner Benjamin Ward on the propriety of the use 
of photographic and video equipment at demonstrations by 
operational personnel. In brief, the Authority concluded that 
1) the use of such equipment must be consistent with a 
permissible operational objective; 2) any such photographs and 
videotapes should be maintained by appropriate personnel for no 
longer than is necessary; and 3) when such use is contemplated, 
a request must be submitted to the Chief of Department for 
approval, a post-event review should be conducted, and a 
follow-up report forwarded to the Chief of Department on the 
content, location, and disposition of the material. 

Commissioner Ward adopted the Authority's recommendations 
and forwarded 'them to his executive staff for implementation. 

On July 11, 1988, the Commanding Officer, Central 
Investigation and Resource Division, a unit within the 
Detective Bureau, issued a memorandum to the Commanding Officer 
of the photo Unit and Special Projects Unit, setting forth 
guidelines for the Detective Bureau's use of photographic and 
video equipment at demonstrations. In summary, this 
memorandum stated: 

1) if no investigative statement has been filed, 
photographic and video equipment may not be turned on until 
criminal activity has occurred. 

2) absent exigent circumstances, members of the service 
may only photograph or videotape "spontaneous criminal conduct, 
assaults, etc." 
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3) at the conclusion of a detail, all film or tape is to 
be turned over by the Detective supervisor to the ranking 
officer. A receipt will be retained by the Commanding Officer, 
Special Projects Unit. 

The memorandum further provides that a supervisor is at 
all.times to direct and sanction ~ny taking of photographs and 
videotapes. 

The Chief of Patrol also disseminated the Authority's 
recommendations to all Patrol Boroughs, to the Special 
Operations Division, and to the Traffic Division. 

Thereafter, on September 29, 1988, the Chief of Department 
sent a memorandum to the Handschu Authority describing 
procedures to be established in cases where events are filmed 
for "tactical purposes." In summary, the memorandum stated: 

1) all tapes shall not be duplicated and shall be 
delivered to the Chief of Department's office for review and 
storage. 

.... 

2) all tapes shall be documented in a log book and stored 
in a locked cabinet with access limited to the Chief of 
Department and the Commanding Officer, Chief of Department. 

3) tapes shall not be made available for intelligence 
purposes without prior approval,of the Authority. 

4) a. 
b. 
c. 

peaceful demonstrations shall not be recorded. 
close-up shots shall not be taken. 
filming is for the sole purpose of monitoring 
police behavior and tactics. 

That same day, the Chief of Department disseminated 
this informatiQn at a Borough Commander's Conference together 
with the Handschu Authority's June 24th report. 

III. FINDINGS AND RECOMMENDATIONS 

A. FINDINGS 

FINDING 1: 

The nature of the photographs and videotapes taken by 
members of TARU and the PBMS officers did not conform to the 
approval given by the Chief of Department to take photographs 
and videotapes of "criminal activity" 'at the Cuba Day 
demonstration. 

DISCUSSION: 

Previously, the Authority recommended that whenever the 
operational use of photographic or video equipment is 
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contemplated at a political demonstration, a request for 
approval should be submitted to the Chief of Department, 
setting forth the specific operational objective. Although 
procedure was followed in this instance, approval was given 
for photographing and videotaping "criminal activity." 

However, the bulk of the photographic activity at the 
Cuba Day demonstration consisted of shots of barriers and 
crowd formations. Although this ·is consistent with a 
legitimate operational objective, i.e. training, that is not 
the stated basis upon which approval purportedly was sought and 
received. 

The Handschu Log maintained by the Chief of Department 
indicates that of the 136 requests filed since the inception of 
the approval process, all of them were for the purpose of 
photographing "criminal activity". It is inappropriate to 
use this reason as a catch-all phrase warranting blanket 
approval for all photographing activity. We believe that the .... 
authorized objective must be specifically stated, and the 
post-event review (see Finding 3) should determine whether the 
content of the photographs and videotapes is consistent with 
the stated objective. 

FINDING 2: 

With some minor exceptions, the photographs and videotapes 
are consistent with prior Handschu Authority recommendations 
allowing photographing and videotaping for legitimate 
operational needs. 

DISCUSSION: 

The Handschu Guidelines permit photographing and 
videotaping when 1) it is pursuant to an authorized 
investigation under (IV) (C), which generally requires that 
prior to initiating an investigation the Department submit to 
the Handschu Authority an Investigation Statement (I.S.) which 
specifies the basis for the investigation, or 2) it is not 
otherwise proscribed by the Guidelines, as, for example, if it 
is being used for training purposes or other non-prohibited 
use, such as filming a crime in progress or arrest activity. 

This latter instance is applicable here. In this case, 
as discussed above, permission was sought to photograph and 
videotape criminal activity, but the objective here was 
training as evidenced by the content of the tapes and 
photographs, which show barriers, crowd movement, police 
formations and the like. 

Notwithstanding a legitimate operational objective, 3 of 
the 189 photographs taken by TARU are of specific persons. 
However, we conclude that they are not inconsistent with our 
prior recommendations, since they are incidental in nature. 
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With respect to the TARU videotapes, we believe that the 7 
minute segment of footage which depicts demonstrators violates 
the departmental guidelines. However, given the relatively 
brief amount of tape at issue, and the stated intent of the 
detective who filmed it, which was to depict a specific police 
operational tactic, we conclude that this violation was not 
wilful. 

Pf the 120 photographs taken by PBMS, 32 are of 
demonstrators. These photographs' are not consistent with 
either the Authority's prior recommendations or current 
departmental guidelines. Because the PBMS videotape was 
erased on April 19, 1990, it was not reviewed pursuant to this 
investigation. 

FINDING 3: 

The manner in which the Authority's June 24, 1988 
recommendations were implemented was confusing, conflicting in 
some respects and redundant in others. This confusion was 
clearly demonstrated by the events which transpired at the Cuba .... 
Day demonstration. 

DISCUSSION: 

The procedures set forth in the various internal 
departmental memoranda were followed in some respects and not 
followed in others. For example, to the extent that 
photographs and videotapes were taken at the Cuba Day 
demonstration before any criminal activity occurred, the 
Commanding Officer, Central Investigation and Resources 
Division July 11, 1988 memorandum, which proscribes such 
photographing and videotaping, was not followed. However, 
the photographs and videotapes are generally consistent with 
the September 29, 1988 Chief of Department memorandum on 
Handschu which states that peaceful demonstrations shall not be 
recorded, close-up shots shall not be taken, and filming shall 
be for the sole purpose of monitoring police behavior and 
tactics. Yet 'the post-event procedures contained in the same 
Chief of Department memorandum were not followed, in that the 
photographs and videotapes were not delivered to the Chief of 
Department's Office for review and storage and were not 
documented in a log book and stored in a locked cabinet with 
access limited. Finally, the post-event review of the 
photographs and videotape was not consistent with prior 
Handschu Authority recommendations that the material be 
reviewed by a ranking officer to determine if the content is 
consistent with the authorized operational objective and a 
follow-up report be forwarded to the Chief of Department 
indicating the content of the material and its disposition 
and/or location. . 

It is clear from the foregoing that 
the Department to promulgate one uniform 
procedures, consistent with the Handschu 

- 7 -

there is a need 
set of internal 
Guidelines and 

for 



i 
I 

/ 

Authority recommendations, which govern the use of 
photographic and video equipment at demonstrations and 
post-event review. 

B. RECOMMENDATIONS 
1. Generally, photographic surveillance of lawful 

demonstrations, especially videotaping and photographing faces, 
is inconsistent with the intent of the Handschu Guidelines and 
should be permissible only in carefully defined, limited 
circ'umstances. ' 

We recommend that the Police Department promulgate, on a 
Department-wide basis, a concise set of procedures setting 
forth when, apart from a (IV) (C) investigation, photographing 
and videotaping are permitted. These procedures should be 
consistent with the Guidelines and the Authority's 
recommendations of June 24, 1988. In addition, we recommend 
that criteria and procedures be established to govern 
post-event review. All members of the Department should be 
ma~e familiar with these procedures. 

Nothing in this report should be construed as a limitation 
on the Department's inherent right to photograph or videotape a 
crime in progress or arrest activity. However, we recommend 
that whenever such photographing and videotaping occurs, it 
should only be done by personnel specifically trained in the 
restrictions imposed by Handschu Guidelines. 

We recognize that it is virtually impossible to define 
with specificity at what point such equipment may be used. 
However, the following examples 'are useful. In the case of an 
altercation, it is not necessary that authorized personnel wait 
for the altercation to ensue to begin photographing. It would 
be far more reasonable in such a situation for filming to 
commence when the TARU officer (who will have received Handschu 
training) reasonably believes that an incident is about to 
occur, in order to show more accurately the context in which 
it takes place., Similarly, at the conclusion of an incident, 
photographing arid videotaping may continue for a reasonable 
time thereafter, in order, for example, to better identify 
witnesses. Both the Department ~nd.the public have an interest 
in ensuring that a complete and accurate record of such 
incidents be preserved, to be used in consideration of criminal 
charges, civil suits, disciplinary proceedings and Civilian 
Complaint Review Board inquiries. We recognize that in these 
situations, it may not always be possible to avoid all closeups 
of demonstrators. However, to the extent circumstances permit, 
if demonstrators are filmed who are not themselves involved in 
criminal activity, their presence is to be incidental to the 
primary focus of the cameras or video recorder. 

2. We recommend that only certain designated units within 
the Department be permitted to use photographic and videotape 
equipment for demonstrations. We further recommend that all 
officers who are assigned to take photographs or videotapes at 
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political demonstrations be clearly identifiable as members of 
the service. 

3. We recommend that the Chief of Department be 
responsible for authorizing all photographing and videotaping 
at political demonstrations. A post-event review of all 
photographs and videotapes should be conducted by the Chief of 
Department to ensure that there was compliance with the 
Handschu Guidelines. All photographs and videotapes should be 
retained by the Chief of Department for a period of not less 
than 60 days after they are taken, to provide for review by the 
Authority when circumstances warrant, including inquiries made 
pursuant to the Handschu Guidelines. 

4. If the Chief of Department believes there has been a 
violation of the Handschu Guidelines, he should immediately 
notify the Handschu Authority, which will cause a full 
investigation to be conducted. Finally, the Chief of 
Department should submit to the Handschu Authority an annual 
report enumerating all authorized photographing and videotaping 
as. well as the resul ts of all post-event reviews. . ... 

5. With respect to the photographs and videotapes at 
issue here, we recommend that they be made available for 
inspection in accordance with Section V (B) (4) of the Handschu 
Guidelines, and that thereafter, the material be destroyed. 

cc; Victor Kavner 
Corporatio"n Counsel 
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A. July 11, 1988 Detective Bureau memorandum. 

B. June 24, 1988 Handschu Authority report. 

C. September /~, 1988 Chief of Department memorandum 
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From: 

To: 

POLICE DEPARTMENT 
CITY OF NEW'YORK 

Jul Y 11, 1988 

Commandi ng Off i cer, Central Investi gati on and 
~esource Division 

.-' 
Commanding Officer, Photo Unit 

Special Projects'Unit 

Subject: "HANDSCHU" GUIDELINES RE THE USE OF PHOTOGRApHIC 
AND VIDEO EQUIPMENT AT PARADES AND DEMONSTRATIONS 
BY DETECTIVE BUR~U PERSONNEL 

Pursuant to a sti pul ated' settl ement ina 1971 
feder~l lawsuit, Handschu V. Special Services Division, the 
department agreed to compl y wi th certai Ii gui del i nes regardi,ng" 
~investigations invol,ving political activity. ~ ~ f' ;':J: 
arn9lAoino __ t e="i"i~.' These guidelines govern the use' of 
photographic, and video equipment at demonstrations, parades, 
etc. If no "Investigative Statement" has been filed in 
c'onformance wi th "Handschu" photographi c and vi deo -equi pment 
may not be turned _ on unti 1, ,cri minal acti vi ty has occurred. 
If an "Investigative State~ent" has been filed,' a 
demonstration, parade, etc. may be photographed/videotaped 
from st,art to finish-and the-Department need not wait until 
the "first punch is thrown" before photographing and 
videotaping commences. The Rank'ing Officer in charge of the 
Detail will determine when and how 'video/photographic 
equipment will be used. 

Whenever Detecti ve 'Bur-eau personnel are assi gned to 
take' photographs or to videotape- parades, demonstrations, 
protest marches, sit-ins, or other' political ~~ ~ 
Olr:s ! md: activity, they will comply with the following 
directives: 

( 1 ) 

(2) . 

(3) 

Report immediately to ,ranking officer in charge for 
instr-uctions. 

Have Photograph~c and Video equipment available for 
use at the direction of the ranking officer in 

. cha.rge. • , . ..<'> 
Ascertain from ranking officer in charge whether 
Video and Photog~aphic equipment should immediately 
be set up or set up at a I'ater time. Do not set up 
Video equipment until specifically instructed to do 
so by the ranking officer in charge. 

EXHIBIT "A" 



• 
(4) DetErmine from the ranking officer in c~arGE who is 

to be photographed/videotaped and/or what type of 
activity or conduct is to be photographedl '. 
videotaped. Additionally, the ranking officer: in 
charge will instr.uct the technicians when to 
commenCe and to terminate photographing and/or 
videotaping. Only specifically targeted persons or 
conduct will be photographed/videotaped. 
Technicians will not engage 'in unauthorized 
photographing/vi~eotaping. 

(5) Absent exigent. circumstances e.g. spontaneous 
cri mi nal conduct, assalll ts, etc., no member of the 
service will photograph or videotape any persons, 
conduct, or activity without express authority 
from the ranking officer in charge. Under no 
circumstances will any person or conduct or 
activity be photographed/videotaped solely because 
the technicia~ finds it to be. unusual, funny, 
strange or out of the ordinary. 

. " I 

(6) Detective 
subordinates 
unauthorized 

supervi sors. wi 11 mon i tor 
activity to ensure that there 

photographing or·videotaping. 

their 
,is no 

(7) Detecti ve supervi sors wi 11 ensure that specific 
instructions are rec'eived fr~m the ranking officer 
in charge of the detail and that any questions or 
ambiguities are resolved prior to the commencement 
of any photographin~ o~·vide~taping. 

(8) At the conclusion of the detail all film 'andlor 
tapes that were taken, will be turned over by the 
Detecti ve superyi sor to the ranld ng of.+ i cer in 
charge. A recei~t will be· obtained and it will be 
filed with the Commanding Officer, Special Projects 
Unit . . . 
For your information. 

PTP/es 
~~ 
Deputy tlnsp.l2tor 

.... 



· ... 
/ 

; 
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From: 

POLICE DEPARTMENT 
CITY OF.NEW YORK 

Commanding Officer 

. .....-

August 10, 1988 

Central Investigation and Resource Division 
• 

To: Commanding Officer,.,Pho~g Unit 

Subject: REVISION TO JULy'll, 1988 MEMO CONCERNING, 
"HANDSCHU" GUIDELINES RE THE USE OF PHOTOGRAPHIC 
AND VIDEO EQUIPMENT AT PARADES AND DEMONSTRATIONS 
BY' DETECT I VE BUREAU PERSONNEL 

" 

.... 

PI ease make the foIl owing changes to the memo dated 
July li~ 1988, concerning the "Handschu" guidelines regarding 
the 'use pf photographic and video equipment at parades 'and 
demonstrations by Detective ·Bureau P~rsonnel. 

.1. .On page 1, 
continuing onto line 
Amer.dm~nt, acti vi ty. " 

in paragraph 1, starting on line 4 and 
5, del ete- the words "and. other Fi rst 

'z. On page 1, in paragraph 2, starting on line 3 and 
continuing onto line' 4, dele,te the words, "or First 
Amendment. " , 

Ensure that all copies of the July 11,. 1988 memo, 
whether in file or distributed to fiel~ personnel, are 
changed in accordance with the contents. of this 
communication. 

PTP/aa 

For your information and necessary attention. 
! 

?:~~r 
Deputy Inspector 

o T 
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1 HE HANDSCHU AUTHORll J.' , 

Honorable Benjamin Ward 
Police Commissioner 
City of New York 
One police plaza 
Nel'l York, NY 10038 

One POlice Plaza 
New York, N,Y, 10038 

.
..' 

June 24, 1988 

ge: Handschu v. Special Services Division, 71 Civ. 2203 (CSH) 

Dear Commissioner Ward: 

-'" 

In a report dated October 8, 1987 (the "Authority's 
Report") , this body presented to the Honorable Charles S. 
Haight, Jr., the results of a broad inquiry which was conducted 
to determine whether the Police Department· was acting in 
conformity with the Guidelines created pursuant to the 
Stipulation of Settlement and ,Order (the "Stipulation") in the 
above referenced matter. The Authority's Report concluded that 
the Department was in general compliance with the Guidelines. 

In the course·of our inquiry, we addressed and resolved 
those issues which had been raised, by counsel for class 
plaintiffs as well as certain ambiguities contained within the 
Guidelines th.emse1ves. The Report attempted to provide an 
interpretation' of the Guidelines for the first time •. 

The Report did raise two issues which were left 
outstanding and unresolved. (See, the Authority's Report, pp 
41-43). The first matter involved the propriety of the use of 
photographic or video equipment at demonstrations by operational 
personnel. The second matter involved a personal file, 

.maintained by a Bronx detective, which contained information, 
" ••• concerning a particular religious sect which has' sometimes 
engaged in acts of violence." Authority's Report, p. 42. We 
advised Judge Haight that, upon completion of' our inquiry -into 
these two matters, we would report our findings and 
recommendations to you. We have since completed our inquiry and 

EXHIBIT "B" 

" 



are writing now to advise you of our findings. Because the 
matter of the detective's personal file is more easily .disposed 
of, we shall address it first. 

I. Maintenance of. a Personal File bv a Precinct Detective 
!' 

During the summer of 1987, in connection with our inquiry, 
the Inspections Division conducted an inspection of all commands 
within the Patrol Services and Detective Bureaus to determine 
" whether' they improperly maintain documents or other 
information implicated by the Guidelines." Authority's Report, 
p. 30. In the course of this inspection, a detective in the 
48th Precinct:voluntarily produced a personal file that he was 
maintairling which contained information relating to the "Shower 
Posse" , a Jamaican gang whose members have peen known to engage. 
in numerou's violent crimes. This file' contained only two 
documents. The first was a memo which had been prepared in 
connection with a homicide investigation involving members of ' 
the gang. Essentially, the memo described the criminal activity"·' 
engaged in by the Shower Posse ana listed the known members of 
the gang. The second document was a letter to the Commanding 
Officer of the Intelligence Division thanking him for allowing 
the detective to speak at a law enforcement conference. 

The file contains no evidence that any investigation was 
conducted into the political activities of either the Shower 
Posse or any of its members. The material 90mpiled by the 
detective was used in furtherance of the investigation of 
violent criminal activity. Accordingly, we find that 
maintenance of this file did not'constitute a violation of the. 
Guidelines. If we had found it to involve the investigation of 
political activity, it would have violated the Guidelines since· 
it was not conducted by an officer from the Public Service 
section of the Intelligence Division. 

II. The ·Use of Photographic and Vide~ Equipment at 
Demonstrations by Operational Personnel 

In' . the course of our inquir:r last summer, . we were also 
informed that phctographs and videotapes of certain sUbjects of 
an authorized investigation were taken at a demonstration by 
operational personnel. In our Report, we stated our belief that 
photographs or video tapes of political activity, which are 
taken for investigatory purposes, should be taken only by PSS 
personnel during the course of an authorized investigation. 
Authority's Report, p. 42. However, we also stated our belief' 
that there is a host of reasons why photographs or Yideo tapes 
may be necessary to achieve legitimate operational objectives, 
including crowd control and training. We believe that; subject 
to ,the following recommendations, the use of photograpbs or 
video-tapes at political demonstrations ··for non-investigatory 
operational pu+poses is not in violation of the Guidelines. 

2 
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.. -. - -". '~"~:_' ......... :..-... :..,:.:.. ... :. ... ".::: ,....···.··- .. ·.:·_ • .::._.:'_:~'h:1..' 

Conduct must be Consistent '-lith Permissib'.e Objectives 

. It should be stressed that any use ·)f photographic or. 
ndeo equipment by operational persc·.1nel at political 
C:e:monstratioI?s must be in conjunction wi i7h a permissible, 
operational ·.objective and the actions of operational 
personnel must be strictly consistent with such objective. 
In the Authority's Report we suggested crowd control and 
training ~s examples of legitimate operational objectives 
which may justify the use of video equipment. 

AccoFdingly, where the objective is to prepare a 
trafning:' videotape on proper crowd control tactics, the 
conduct of operational personnel must be consistent with 
this objective. Thus, it would seem natural to expect 'that 
any video footage taken for this purpose would be reviewed 
and edited by training personnel, maintained in a training 
facility and utilized for crowd control trainin9 sessiqns. 

• jI.ddi tionally, any indexing oJ:;' referencing to this traIning 
material would· be under a training topic, i.e. "Crowd 
Control/Mass Arrest procedures," and not under the name of 
any political group or person. 

Similarly, where non recording video equipment is 
being used to monitor pedestrian or vehicular traffic at 
demonstration locations, the actions of the operational 
personnel would be consistent with that specific and 
limited - objective. Thus, ranking officers viewing crowd 
conditions on TV monitors in a temporary headquarters 
truck, particularly where the video is "live" (i.e. no tape 
recording) would not be a violation of the Guidelines. 

Additionally, at the scene of a political 
demonstration, the Guidelines do not prohibit .having 
photographic or video equipment available for use should 
criminal arrest activity occur. such equipment may be 
utilized. to record criminal actions, police response and 
arrest activity in order to assist in the evidentiary 
prosecution of the arrests, as well as to' document the 
event as evidence in a civilian complaint investigation, or 
a civil law suit against the Department. Thus, it would be 
expected that such video-tapes or photos would be held or 
vouchered as evidence and be filed or maintained only by 
the operational unit concerned with the prosecution of the 
criminal case, or a civilian complaint revie~' and 
investiga tion. 

.' , 
3 ., 



• " ' / 
/ }!aintenance and Disposition of Photoarauhs 

By Operational Personnel 
and Videctaues 

Photographs and videotapes prepare<: for operational 
purposes sho]-lld be maintained, as indicat,ed abc\"e, only by 
appropriate.' operational personnel, and ol:ly for as long as 
is necessary or useful to achieve the specified permissible 
operational or evidentiary objective. Photographs which 
are not ;relevant, or which are no longer useful or 
necessary to achieve a permissible objective should not be 
retained. Videotape by its nature is reusable and may be 
erased and reused where it has been determined not to be 
covered by the Guidelines. 

" . ' . 
Documentation of Operational Objective, 

To ensure that police conduct is consistent with an 
operational objective, it is recommended that whenever the 
use of photographic or videot,ape equipment is contemplated 
at a political demonstration, a request indicating· ,i:he 
reasons therefore be submitted to the Chief of the 
Department for approval. 

Where permission to use video equipment has been 
granted by the Chief of Department, a review of any tapes 
or photos taken should be subsequently conducted by a 
ranking officer. This review should determine whether the 
content· of such tapes or photos is in fact-consistent with 
the authorized operational objective. A follow-up report 
would be forwarded to the office of the Chief of Department 
and should contain' sufficient information with respect to 
the review of the contents of the tapes and the disposition 
or file location of the material. We recommend further 
that these follow-up reports be maintained at the Chi~f of 
Department's office, and be available for review by the 
Authority. 

Non-Political Criminal Investigations 

The Authority wishes to stress that the Guidelines do 
not relate to, or in anyway prohibit or restrict the 
traditional use of photographic or video e~ipment in 
connection with the investigation of criminal conduct nQ! 
involving political activity. Surveillance of criminals, 
premises or public areas of criminal activity (drug sales, -
pedophile investigations; etc. ) , or of large public' 
gatherings of a non-political nature (i.e. parades, crowds 
along a motorcade route etc., for security purposes), does 
not implicate the Gu.idelines • 

• , 
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Finally, at a meeting held on April 21, J988, the Chief of 
Inspectional Services submitted to the Autholity a memorandum 
containing recommendations regarding the use c.f photographs and 
videctapes by PSS personnel for investigatory r-urposes. We have 
reviewed these recommendations and find them to be consistent 
with, if not more stringent than the Guidelini~s. Attached is a 
copy of this memorandum for your consideration. 

'. 

! . . 
". 

cc. Daniel Turbow, Esq. 
Attachment 

5 

Respectfully yours, 

The Handschu Authority 

• Condon 
ty commissioner .. 

Robert Goldman 
Deputy commissioner, 
Legal Matters 

! 
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From: 

To: 

'. 

subject: 

'. 

POLICE DEPARTMENT 
CITY OF NEl-I YORK .' 

,/' 

1.0.#442/1-88 
C.O.I.D. #4/1-88 

April 18, 1988 

commanding Officer, Intelligence Division 

Chief of Inspectional Services 

RECOMMENDATION REGARDING USE OF PHOTOGRAPHS OR 
VIDEO TAPES BY PUBLIC SECURITY SECTION PERSONNEL 
FOR INVESTIGATORY PURPQSES 

, 
1. The following recommendations are 

the use of photographs or videotapes by Public 
personnel for investigatory purposes. : 

offered regardin~ 
Security Sectio~ 

. ~" . .. 
::, . 

.: .. : ~~; " 

I ..... ; . 

A. Sucn surveillance will: be made only under the 
.! authority of an approved investigation statement and 

.with the personal 'approval of the CommandIng Officer, 
:Intelligence Division . 

• . B. Such approval· shall be given by Commanding 
':Officer, Intelligence Division. on a case by case 

.' . basis, consistent with the objectives .of the 
" ·-:'investigation . . , 

"C. Use of photographic surveillance must be 
'consistent with the previously established three 

'. principles indicated in Operational Guidelines for 
'public Security Section personnel established by Chief 
;of Inspectional Services on December 23, 1987 and 
. incorporated into, Patrol Guide Revision 88-1, P.G. 
':117-17. 

• :i 

.' 

I. Minimization of Intrusion 

Approved investigations of unlawful political 
activity must·be focused upon underlying criminal 
conduct and conducted so as to minimize contact . 

. ' with constitutionally protected speech. 
t~' • I 

" 
! : 
i , 
:.: , 
I' 

" 

'. i 
..' l' ': ':: '-,;,':,: j' •• ' 

-~- .. !-::'-:--,...,-.,.-,-:----:-;...,' "~. . .', ~.,' ." ". '-' ,. , '. .', . , 
, , . , 
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II. Relevance of Individuals or Groups to the 
Investigation 

No information regarding n6n-subjects of an 
investigation should be 'maintained in any 
permanent Public Security Section record. unless • 
. in the judgement of the Commanding Officer . 

. Intelligence Division. the information is 
relevant to the underlying criminal activity 
which is the predicate for the Investigation 
Statement. 

III. Investigation Tactics Must Be Aporooriatplv 
Limitpd 

As is the case in any pol ice investigation. .the 
resources and t~chniques employed in all 
investigations of unlaWful political activity 
must be consistent with the .seriousness of .. ··the 
predicate underlying criminal activity. , 

l 

D. Any photographs or videotapes taken pursuant to 
an authorized investigation will be reviewed, 
retained,' filed or disposed of after final 
determination by Commanding Officer. Intelligence. 
Division. " 

2. It is the recommendation of the undersigned that the 
use of photographs or videotapes be considered an'· approved 
investigative technique by Public Security Section personnel 
under an ap~roved investigative statement, unless a limitation had 
been previously indicated in the statement under whIch the 
surveillance is being conducted. 

WJO:dm 

1ST E . .'WORSEMENT 

. .. ~ ~ "~ ~'-'---~~
William J. O'Sullivan 
Deputy Chief 

Chief of Inspectional Services to Handschu Authority, April 20; 1988. 
I have reviewed the proposed guidelines IOl: the use of photographs/videQ 
tapes in an investigation fo~'which an investigative statement bas been 
submitted and find them in conformance with the spirit of the Handschu 

stipulation. " (' _;).~~.. ,) /' . 

'. Vm .. "e'~.c.t--
Daniel lYullivan 

CHIEF OF INSPECTIONAL SERVICES 
DFS:awb 

r: 
~. 

~.: , 
h 

,.o",-,,?-, --_ ... ,---
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Frem: 

To: 

SLloject: 

C!:.ief of 

VIDEO h'ID A.UD!O RECORDI:,G OF 
c.:U::1nr;..r, . A.C.l. V.l.TY _ 

~988 

, 

2_ On Septe~be= 29, 1988, a~ about 1600 hours, the 
Rev. ~~ Sharpton will conduct a "Day of Outrage" civil dis
obedie~ce in tbe vicinity of Borough Hall in Brooklyn. 

. . :. 
2 _ In an effort: to ·establish viable criminal cases 

for presentation to the Kings County District Attorney, I have 
directed Assistant Chief Thomas Gallaaher, Commancinc Officer, 
Patrol Boroucrh Brooklyn No~h, to vid~otaoe and audi~ record 
actS which c~nstitute criminal offenses under the laws of the 
City and State of New York_ Upon completion of this videotaping 
and. recording, t.,;.'"le tapes will be vouchered as "evidence'- a.nd 
presented to ~he Dist=ic~ At~orney for her use in subsequen~ 
prOSecutions. These tapes will~ a~ al~ times, be storec with 
the Prope~y Cle=k or tbe Dist=ic~ A~~or.ney anc will be solely 
used for c~~al p~osec~~ions. 

.... .. :;:~ acci ~i.ctt "Co t~e c!:ove, \ na',e C~=2C-C=C t::c. 't. the 
"'o"ow"::-"'- ,....- .... c~ru .... J:::I.c: ....... e e~t:l""";sbe"" ~- c""es ;n wr." ';,-1... O'7°T"l't,S ~ __ _._'?:-........ 10;0_ _ __ w __ ..... __ .. _ -':.l __ _J. ___ ~J. ..... ~_ .. 

are £i.bec c= =;c~r:::ec., c:: cot::', f::= taC':.:'ca:!. pt~;::cses "'( as 
'Oe::- 't.::'e Ea::csc::':l Au:-::;c=:"-:.y le't."'=.er ca:t::c June 24: 1988, .;ase 
- - .... r---:'-' __ '::_io-r II'rCC· .. """'<=. .... --_.: .... - .:: 0 ~--.: ... "': 0'" "c-.; .... a l1 )· 4

t 
fc._a::--=-,:"' ... e._ ... ____ .... _.... ........_ ...... C'-_ .... 1. 0.:... pe_.::.L._ ...... r..a_ L.re.,J ... _v_ " 

B) 

c= t~e ~~~e= of De~a=-~e~~ 

~~: s~c~ ta~e~ shall be ccc~e~~ec ~n a leg beck 
a:lc s-::a~ec i:: a lcc!-:.ec. .:a:::i:l.et, access 'to wh':'c!-! 
i.s·li~~~ec t= t~e c~ce=s~~ec a~d t~e Co~a~ci~S 
Of=ice=, C~ie= c= De~a=~~e~~ .. 

EXHIBIT "e" 

.-
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; . ...:... 

c) U;:ce::::- no c.:..;:-~~s~a~ces w.;" suc:~ t:apes be mace a\.-~.:i.2.:.bl= 
to any Depa~~ent Unit 0= me~ber fer i~~ellice~c= 
p~=poses wi~~out the prio= appr~val cf'~~e A~~crity; 

D) Uncer no circums~ances wi~~ members of ~his Depa~~en~ 
record peaceful demonstrations, speec~e5, rallies, 
marches, e~c_ •• , nor sha~~ any close-up sho~s be 
taken of demons~=ation participants whic~ would result 
in an identi£ication of such pa~icipants. The" 
sole purpose of any such filming shall be to moni~or 
police.behavior and tac~ics. 

For your information. tJ!' ~ 
.~ r:~~t<' :':' ~ I, / 
'-1 ~ ,;} )/wl.~?{;P 

Robert J. Jq.~s~o 7 Jr_ 
. CElll:' OF bItPA..u 

::. 





TO ALL COMMANDS 

ERIM 
ORDER 

6 
** 117 
SERIES 

DATE 

2-8-91 

Subject: GUIDELINES FOR THE USE OF PHOTOGRAPHIC/VIDEO EQUIPMENT BY OPERATIONAL 
PERSONNEL AT POLITICAL DEMONSTRATIONS 

PURPOSE 

SCOPE 

PROCEDURE 

RANKING 
OFFICER 

N6TE 

NOTE 

To describe those limited circumstances when operational personnel 
may use photographic/video equipment at political demonstrations 
and to establish procedures for the use of such equipment, when 
permitted. 

The Handschu Authority has determined that the use of photographic 
or video equipment by operational personnel at political 
demonstrations is appropriate only if a permissible objec
tive exists. The following constitute permissible operational .ob~ 
jectives: 
a. A bona-fide need exists to prepare training materials on 

proper crowd control techniques, or 
b. A reasonable belief exists that--criminal activity and/or 

arrest activity will occur during the demonstration. 

When ranking personnel of this Department contemplate the use of 
photographic or videotape equipment at a political demonstration 
for a permissible operational objective: 

1. Submit a report, on Typed Letterhead, to the Chief of Depart
ment, requesting the deployment of equipment and properly 
trained personnel. 

In emergency situations, requests may be made by telephone. How
ever, all such requests must be subsequently submitted in writing 
in accordance with this procedure. 

2. Include in the request the following information: 
a. Date, time and location of demonstration (if known) 
b. Identity of the sponsors and purpose for the demonstra

tion (if known) 
c. Specific permissible operational objective to be 

achieved. 

If the objective is to record criminal activity and/or arrest ac
tivity, the basiS for the reasonable belief that such activity 
will occur must be included in the request. 

3. Forward request to patrol borough commander for review. 

1 of 4 



NOTE 

OFFICE OF 
THE CHIEF OF 
DEPARTKEN'l' 

NOTE 

RANKING 
OFFICER 

4, Review and endorse request to the Chief of Department, DI-
;-l ~: ~ RECT. 

Every request for the use of photographic/video equipment will be 
entered into a serially numbered log, maintained solely for this 
purpose, at the Office of the Chief of Department. In addition, 
copies of all written requests will be maintained by the Office of 
the Chief of Department. 

5. 

6. 

7. 

Make appropriate entries in log upon receipt of request. 
a •. Include determination as to whether request approved/ 

disapproved and reason therefore. 
Forward approved/disapproved request to borough commander 
concerned. 
a. Include explanation for approval/disapproval. 
Forward copy of each request to Handschu Authority for re
view. 

UPON APPROVAL OF REQUEST BY TIlE CHIEF OF DEPARTKF.N'l' 

8. Direct Commanding Officer, Police Academy to assign members 
of the Video Unit to the demonstration to operate photograph~ 
ic/video equipment, if the permissible objective is the pre
paration of training materials. 

When the 
materials, 
only. 

permissible objective is the preparation of 
equipment will be operated by Video Unit 

training 
personnel 

Photographs/video taken by Video Unit personnel should be consis
tent with the permissible operational objective. For example, 
photographs/video should generally not contain close-ups of par
ticipants in the demonstration, but should focus on police tactics 
and behavior. 

9. Direct the Office of the Chief of Detectives to assign 
members of the Technical Assistance Response unit (T.A.R.U.) 
to the demonstration to operate photographic/video equipment, 
if the permissible objective is to record criminal activity 
and/or arrest activity. 

When the permissible objective is to record criminal 
and/or arrest activity, equipment will be Operated by 
personnel only. 

activity 
LA.R.U. 

Under no circumstances will photographic/video equipment be oper
ated at political demonstrations except by personnel who are as
Signed to T.A.R.U. or the Police Academy, Video Unit, and who are 
specifically authorized to do so pursuant to the contents of this 
procedure. 

UPON COMPLETION OF PHOTOGRAPHING/VIDEOTAPING 

10. Forward. all photographs 
the Chief of Department, 
missible objective. 
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/,O~ICE OF 
'THE CHIEF 
DEPARTMENT 

NOTE 

ADDITIONAL 
DATA 

11. 

12. 

13. 

Maintain all photographs/videotapes prepared in connection 
with this procedure for a period of not less than sixty' (60) 
days. 
Review materials to determine whether they conform 
quirements of the Handschu Guidelines. 
Dispose of material deemed to conform to Handschu 
as follows: 
a. If the permissible operational objective was 

b. 

training, all materials will be forwarded to the Com
manding Officer, Police Academy, for use as a training 
vehicle. 
If the permissible operational objective was to record 
criminal activity, the materials will be considered as 
evidence, and handled accordingly, if they contain 
criminal activity. If the materials contain no useful 
evidence of criminal activity, they will be destroyed. 

If the Chief of Department believes that the materials should be 
retained because they are consistent with an operational objec
tive, other than the two outlined in this procedure, then the ma
terials and a written request for retention, stating the basis 
upon which retention is sought, shall be forwarded to the Handschu 
Authority. 

14. Forward materials, 
Guidelines, to the 
mendation. 

which are deemed. to violate the Handschu 
Handschu Authority for review and recom-

At the end of each year, the Chief of Department shall submit a 
report to the Handschu Authority summarizing all photographic/ 
video activity conducted during the previous year. Such report 
shall include: 
a. A summary of each request to use photographic/video 

equipment and the response thereto, and 
b. A summary of the results of all post event reviews. 

All personnel who operate photographic/video equipment pursuant to 
this procedure, must be clearly identifiable as police personnel. 
They must wear either a police uniform or a jacket that is clearly 
marked "POLICE". Displaying a shield on a chain is not sufficient 
identification. 

Personnel assigned to operate photographic/video equipment pursu
ant to this procedure will strictly adhere to the following guide
lines: 
a. Report immediately to ranking officer in charge for instruc

tions. 
b. Have photographic/video equipment available for use at the 

direction of the ranking officer in charge. 
c. Ascertain from ranking officer in charge whether video 

and photographic equipment should immediately be set up or 
set up at a later time. Do not set up video equipment until 
specifically instructed to do so by the ranking officer in 
charge. 

INTERIM ORDER NO. 6 
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ADDITIONAL 
DATA 
(COntinued) 

RELATED 
PROCEDURE 

d. 

e. 

f. 

1 
,if 

Determine from the ranking officer in: 
be photographed/videotaped and/or what type 
conduct is to photographed/videotaped. Additionally, the 
ranking officer in charge will instruct tl'.e technicians when 
to, commence and to term:~at~ photoglaphing and/or videotap
;I)g. Only 'specifically authorized persons or conduct will be 
photographed/videotaped. Technicians 'NiJ.!. not engage in unau-
~horized_ photqgraphing/videotaping. 
Absent ~xigent circumstances, e.g., spontaneous criminal con
duct, assaults, etc., no member of the service will photo-
graph or videotape any persons, conduct, or activity without 
express authority from the ranking officer in charge. 
Supervisors will monitor their subordinates' activity to en
sure that there is no unauthorized photographing or videotap-
ing. 

g. Supervisors will ensure that specific instructions are re
ceived from the ranking officer in charge of the detail and 
that any questions or 3rnbiguities are resolved prior to the 
commencement of any photographing or videotaping. 

h. At the conclusion of the detail, all film and/or tapes that 
were taken will be turned over to the ranking officer ,in 
charge. A receipt ~ill be obtai~ed and it will be filed with 
the Commanding Officer, Centra~ Investigation and Resource 
DiviSion, or, the Commanding Officer; Police Academy, as ap
propriate. 

The ranking officer in charge of the detail will be held strictly 
accountable for all photographs and videotapes prepared. 

Guidelines for Uniformed Members of the Service Conducting Inves
tigations of Unlawful political Activities (P.G. 117-17) 

Any provisions of the Department Mrulual or other Department directives 
in conflict wit,h this order are suspended. 

BY DIRECTION OF THE POLICE COMMISSIONER 

DISTRIBUTION 
All Commands 
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Procedure No: 212-71 Date Effective: 01-01-00 

GUIDELINES FOR THE USE OF 
PHOTOGRAPHICNIDEO EQUIPMENT BY 

OPERATIONAL PERSONNEL AT DEMONSTRATIONS 

PURPOSE 
To describe those limited circumstances when operational personnel may use 
photographiclvideo equipment at political demonstrations and to establish 
procedures for the use of such equipment, when permitted. 

SCOPE 
The Handschu Authority has determined that the use of photographic or video 
equipment by operational personnel at political demonstrations is appropriate 
only if a permissible objective exists. The following constitute permissible 
operational objectives: 

a. A bonafide need exists to prepare training malerials on proper crowd control 
techniques, or 

b. A reasonable belief exists that criminal activity andlor arrest activity will 
occur during the demonstration 

c. A bona fide need exists to continuously assess crowd conditions, through the 
use of live video transmissions, for the proper deployment of police 
resources, during large scale police events. 

PROCEDURE 
When ranking personnel of this Department contemplate the use of 
photographic or videotape equipment at a political demonstration for a 
pennissibJe operational objective: 

RANKING OFFICER 
l. Submit a report, on Typed Letterhead, to the Chief of Department, 

requesting the deployment of equipment and properly trained personnel. 

NOTE In emergency situations, requests may be made by telephone. 
However, all such requests mus.t be subsequently submitted in writing 
in accordance with this procedure. 

2. Include in the request the following information: 
a. Date, time and location of demonstration (if known) 
b. Identity of the sponsors and purpose for the demonstration (if known) 
c. Specific permissible operational objective to be achieved. 

NOTE If the objective is to record criminal activity and/or arrest 
activity, the basis for the reasonable belief that such activity will occur 
must be included in the request. 

3. Forward request to patrol borough commanderlor.reYiew~ _.,_~ __ _ 

PATROL BOROUGH COMMANDER 

12 

4. Review and endorse request to the Chief of Department, DIRECT. 

NOTE £Every request for the use of photographiC!Video equipment will 
be entered into a serially numbered log, maintained solely for this 
purpose, at the Office of the Chief of Department. In addition, copies 
of all written requests will be maintained by the Office of the Chief of ( 
Department. . 

co FPA January, 2000 
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Procedure No: 212-71 

OFFICE OF THE CHIEF OF DEPARTMENT 
5. Make appropriate entries in log upon receipt of request. 

a. Include determination as to whether request approved/disapproved and 
reason therefore. 

6. Forward approved/disapproved request to borough commander concerned. 
a. Include explanation for approval/disapproval. 

7. Forward copy of each request to Handschu Authority for review. 

UPON APPROVAL OF REOUEST BY THE CHlEF OF DEPARTMENT: 

8. Direct Commanding Officer, Police Academy to assign members of the 
Video Unit to the demonstration to operate photographic/video equipment, if 
the permissible objective is the preparation of training materials. 

NOTE When the permissible objective is the preparation of training 
materials, equipment will be operated by Video Unit personnel only. 

Photographslvideo taken by Video Unit personnel should be consistent 
with the permissible operational objective. For example, 
photographslvideo should general/y not contain close-ups of 
participants in the demonstration, but should focus on police tactics 
and behavior. 

9. Request the Deputy Commissioner, Operations to assign members of the 
Technical Assistance Response Unit (TARU) to the demonstration to operate 
photographic/video equipmen~ if the permissible objective is to record 
criminal activity and/or arrest activity. 

NOTE When the permissible objective is to record criminal activity 
and/or arrest activity, equipment wil/ be operated by TARU personnel 
only. 

Under no circumstances will photographiclvideo equipment be 
operated at political demonstrations except by personnel who are 
assigned to TARU or the' Police Academy, Video Unit, and who are 
specifically authorized to do so pursuant to the contents of this 
procedure. 

10. Direct the Office of the Chief of Organized Crime Control to assign 
members of the Investigative Support Division to the demonstration to set up 
and operate the appropriate equipment. 

NOTE When the permissible objective is to assess crowd conditions, 
equipment will only be instal/ed by the Investigative Support Division 
personnel and NO recording will be made of the video transmission. 

RANKING OFFICER ~----------.- .. 
11. Forward all photographs and/or videotapes to the Office of the Chief of 

Department, forthwith, regardless of the permissible objective. 

Section: Command Operations 913 
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UPON COMPLETION OF PHOTOGRAPHINGNIDEOTAPING: 

OFFICE OF CHIEF OF DEPARTMENT 
12. Maintain all photographs/videotapes prepared in connection with this 

procedure for a period of not less than sixty (60) days. 
13. Review materials to detennine whether they confonn to the requirements of 

the Handschu Guidelines. 
14. Dispose ofm.terial deemed to confonn to Handschu Guidelines as follows: 

a. If the pennissible operational objective was training, all materials will be 
forwarded to the Commanding Officer, Police Academy, for use as a training 
vehicle. 

b. If the pennissible operational objective was to record criminal activity, the 
materials will be considered as evidence, and handled accordingly, if they 
contain criminal activity. If the materials contain no useful evidence of criminal 
activity, they will be destroyed. 

NOTE If the Chief of Department believes that the materials should be 
retained because they are consistent with an operational objective, 
other than the two outlined in this procedure, then the materials and a 
written request for retention, stating the basis upon which retention is 
sought, shall be forwarded to the Handschu Authority. 

15. Forward materials, which are deemed to violate the Handschu Guidelines, to 
the Handschu Authority for review and recommendation. 

ADDITIONAL DATA 
AI the end oj each year, the ChieJ oj Department shall submit a report to Ihe 
Handschu Authority summarizing all photographiclvideo activity conducled 
during the previous year. Such report shaIl inc/ude: 

a. A summary oj each request 10 use photographiclvideo equipment and the 
response thereto. and 

b. A summary oj Ihe results oj all pO~1 event reviews. 

All personnel who operate pholographiclv(deo eqUipment pursuant 10 Ihis 
procedure, musl be clearly identifiable as police personnel. They must wear 
eilher a police uniform or a jacket that is clearly marked "f'OLICE ". 
Displaying a shield on a chain is !l!l1 SUfficient identification. 

I C FPA January, 2000 
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Procedure No: 212-71 

ADDITIONAL DATA (continuedl 
Personnel assigned to operate photographic/video equipment pursuant to this 
procedure will strictly adhere to thefol/owing guidelines: 

a. Report immediately to ranking officer in charge for instructions 
b. Have photographic/video equipment available for use at the direction of the 

ranking officer in charge 
c. Ascertain.from ranking officer in charge whether video and photographic 

equipment should immediately be set up or set up at a later time. Do not set up 
video equipment until specifically instructed to do so by the ranking officer in 
charge. 

d. Determine .from the ranking officer in charge who is to be 
photographedlvideotaped and/or what type of activity or conduct is to be 
photographedlvideotaped. Additional/y, the ranking officer in charge will 
instruct the technicians when to commence and to terminate photographing 
and/or videotaping. Only specifically authorized persons 'or conduct wil/ be 
photographedlvideotaped. Technicians will not engage in unauthorized 
photographinglvideotaping. 

e. Absent exigent circumstances, e.g., spontaneous criminal conduct, assaults, 
etc., no member of the service will photograph or Videotape any persons. 
conduct, or activity without express authority from the ranking officer in 
charge. 

f Supervisors will monitor their subordinates' activity to ensure that there is 
no unauthorized photographing or videotaping. 

g. Supervisors will ensure that specific instructions are receivedfrom the 
ranking officer in charge of the detail and that any questions or ambiguities 
are resolved prior to the commencement of any photographing or 
videotaping. 

h. At the conclusion of the detail. aI/film and/or tapes that were taken wi/[ be 
turned over to the ranking officer in charge. A receipt will be obtained and 
it wi/[ befiled with the Deputy Commissioner-Operations, or the 
Commanding Officer, Pol~ce Academy. as appropriate. 

The ranking officer in charge of the detail will be held strictly accountable for 
aI/ photographs and videotapes prepared. 

RELA TED PROCEDURES 

Guidelines For Uniformed Members Of The Service Conducting Investigations 
Of Unlawful Political Activities (P.G. 212-72) 

Section: Command Operations 915 
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