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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

Hore MEDICAL GROUP FOR WOMEN, K.P., M.DD.
ANDD.B.,M.D.

Plamtiffs,
V.
Case No. 07-CV-879-RET-SCR
LORRAINE LEBLANC, in her official capacity as
Executive Director of the Louisiana Patients’
Compensation Fund Oversight Board, CLARK
CossE, in his official capacity as a member of the
Louisiana Patients’ Compensation Fund Oversight
Board, MELANIE FIRMAN, M.D., in her official
capacity as a member of the Louisiana Patients’
Compensation Fund Oversight Board, VINCENT
CuULOTTA, M.D., in his official capacity as a
member of the Louisiana Patients’ Compensation
Fund Oversight Board, WILLIAM SCHUMACHER,
M.D., in his official capacity as a member of the
Louisiana Patients’ Compensation Fund Oversight
Board, JosePH DONCHESS, in his official capacity
as a member of the Louisiana Patients’
Compensation Fund Oversight Board, DIONNE
VIATOR, in her official capacity as a member of
the Louisiana Patients® Compensation Fund
Oversight Board, DanNieL LENNIE, R.N., in his
official capacity as a member of the Louisiana
Patients’ Compensation Fund Oversight Board,
and MANUEL DEPASCUEL, in his official capacity
as a member of the Louisiana Patients’
Compensation Fund Oversight Board

vs._/\._;k_/\-._/\._/\._—'vvvvvvvvuuvvvvvvvvuuvv

Defendants.

FIRST AMENDED COMPLAINT

Plaintiffs, by and through their undersigned attorneys, bring this complaint against the
above-named defendants, their employees, agents, and successors in office, and in support

thereof allege the following:
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L PRELIMINARY STATEMENT

1. This is a civil rights action brought under the Constitution of the United States and 42
U.S.C. § 1983, challenging La. Rev. Stat. § 9:2800.12 (“strict liability statute™) (a) on its face;
(b) as applied by defendants to physicians enrolled in the Louisiana Patients’ Compensation
Fund (“PCF™) who currently face or will face medical malpractice claims related to abortion; and
(c) as applied by defendants to plaintiffs in determining that Dr. K.P. and Dr. D.B. are ineligible
for the protections of the Louisiana Medical Malpractice Act, La. Rev. Stat. §§ 40:1299.41—
40:1299.49 (“LMMA™), with respect to an abortion-related malpractice claim initiated against

Dr. K.P. in 2006.

2. The strict liability statute deprives plaintiffs and their patients of their rights under the
Fourieenth Amendment to the United States Constitution by (a) subjecting abortion providers to
vague standards and thereby denying plaintiffs due process; (b) subjecting abortion providers,
but no other physicians, to strict civil liability for their performance of legal medical procedures
and excluding abortion providers, but no other physicians, from the protections of the LMMA
without any legitimate or rational basis for this differential treatment and thereby denying
plaintiffs equal protection of the laws; and (c) subjecting abortion providers to strict civil liability
for their performance of abortions and excluding abortion providers from the protections of the
LMMA and thereby creating substantial obstacles to the provision of professional abortion
services, which impose an undue burden on women seeking abortion care in Louisiana.

3. Plaintiffs seek declaratory and injunctive relief from these constitutional deprivations.

IL JURISDICTION AND VENUE

4, Jurisdiction is conferred on this Court by 28 U.S.C. §§ 1331, 1343(a)(3).
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5. Plaintiffs’ claims for declaratory and injunctive relief are authorized by 28 U.S.C. §§
2201 and 2202; by Rules 57 and 65 of the Federal Rules of Civil Procedure, and by the general

legal and equitable powers of this Court.

6. Venue is appropriate under 28 U.S.C. § 1391(b) because defendant LeBlanc resides

in this district, and all defendants reside in this state.

IH. PARTIES

7. Plaintifl Hope Medical Group for Women (“Hope™) is a health care facility
located in Shrevepoﬂ, Louisiana, that is licensed to provide abortion care by the Louisiana State
Department of Héalth and Hospitals (“DHH”). Plaintiff Hope sues on iis own be];aif and on
behalf of its patients seeking professional abortion services.

8. Plaimiff K.P., M.D., is a physician licensed to practice medicine in the state of
Louisiana who performed first-trimester abortions at Hope during the years 2004 through 2006.
She sues using only her initials to prevent public disclosure of her identity, which would expose
her to a significant risk of anti-abortion harassment or violence. Plaintiff K.P. sues on her own

behalf and on behalf of her patients seeking professional abortion services.

9. Plaintiff D.B., M.D., is a physician licensed to practice medicine in the state of
Louisiana who provides abortion care at Hope. He sues using only his initials to prevent public
disclosure of his identity, which would expose him to a significant nsk of anti-abortion
harassment or violence. Plaintiff D.B. sues on his own behalf and on behalf of his patients

seeking professional abortion services.

10. Defendant Lorraine LeBlanc is sued in her official capacity as Executive Director of

the Louisiana Patients’ Compensation Fund Oversight Board (“PCFOB™).
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11. Defendants Clark Cosse, Melanie Firman, M.D., Vincent Culotta, M.D, William
Schumacher, M.D., Joseph Donchess, Dionne Viator, Daniel Lennie, R.N., and Manuel

DePascuel are each sued in his or her official capacity as a member of the PCFOB.

IV. STATUTORY BACKGROUND
A. The Strict Liability Statute

12. The strict liability statute makes an abortion provider liable to an abortion patient for
any harm to the patient or the fetus resulting from an abortion, regardless of whether the

physician complied with the applicable standard of care. La. Rev. Stat. § 9:2800.12(A).

13. The statute explicitly states that civil actions brought under it are not subject to the

State’s medical malpractice laws. La. Rev. Stat. § 9:2800.12(C)(2).

14. The constitutionality of the strict liability statule was previously challenged in an
action brought in the Eastern District of Louisiana. The district court struck down the statute as
unconstitutional. Okpalobi v. Foster, 981 F. Supp. 977 (E.D. La. 1998). That ruling was
affirmed by a panel of the United States Court of Appeals for the Fifth Circuit, Okpalobi v.
Foster, 190 F.3d 337 (5th Cir. 1999), but subsequently reversed by the Fifth Circuit in an en
banc decision on the ground that plaintiffs in that action lacked standing, Okpalobi v. Foster,
244 F.3d 405 (5th Cir. 2001) (en banc). The strict liability statute was then challenged in a state
court action. The Louisiana Court of Appeals similarly ruled that the plaintiffs in that action
lacked standing. Women's Health Clinic v. State of Louisiana, 02-0016 (La. App. 1 Cir.

5/10/02); 825 So.2d 1208 (La. 2002).
B. The LMMA and the PCF

15. The LMMA is a broad statutory scheme of medical malpractice reform. La. Rev.

Stat. §§ 40:1299.41-40:1299.49. The Act defines medical malpractice as, inter alia, “any
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unintentional tort . . . based on health care or professional services rendered . . . by a health care
provider, to a paﬁent[.]” La. Rev. Stat. § 40:1299.41(A)(8).

16. The LMMA provides a number of protections to participating Louisiana physicians
including the imposition of a $500,000 cap on total damages (apart from future medical
expenses), a statutory limit of $100,000 on the financial responsibility of individual providers,
for which the providers can self-insure, and the creation of the PCF, which pays for medical

malpractice damages awards beyond the physician’s liability Iimit. La. Rev. Stat. §§

4(:1299.41-40:1299.49.

17. One of the key protections of the LMMA is the requirement that any medical
malpractice claim against a qualified provider be presented to a medical review panel (“review
panel™), {o obtain the panel’s expert opinion on whether the provider violated the standard of

care, before a plaintiff may file a civil suit. La. Rev. Stat. § 40:1299.47(A)(1)(a).

18. A physician who files with the PCF the requisite proof of financial responsibility and
pays the surcharge assessed by the PCF is deemed to be “qualified” for purposes of the Act. La.
Rev. Stat. § 40:1299.42(A).

V. FACTUAL ALLEGATIONS

19. Dr. K.P. has, since 2003, provided proof of her financial responsibility to the PCF,
paid her annual surcharges, and been certified by the board as an enrollee in the PCF. The
enrollment certificates issued to K.P. by the PCF are incorporated herein by reference and

annexed hereto as Exhibit A.

20. Dr. D.B. has, since 1985, provided proof of his financial responsibility to the PCF,

paid his annual surcharges, and been certified by the board as an enrollee in the PCF.
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21. On June 26, 2006, a woman on whom Dr. K.P. allegedly performed an abortion

(“complainant™) initiated a medical malpractice action against Dr. K.P., Dr. D.B, and Hope.

22. The malpractice action was initiated by complainant’s filing of a request to the PCF
for the convening of a review panel to consider the complainant’s claim that defendants failed 1o
meet the applicable standard of care. The request filed by complainant is incorporated herein by

reference and annexed hereto as Exhibit B.

23. By letter dated July 25, 2007, the PCF subsequently informed complainant that her
claims were not “medical malpractice” for purposes of the LMMA. The PCF’s letter dated July

25, 2007 is incorporated herein by reference and annexed hereto as Exhibit C.

24. In correspondence and phoene calls, the PCF explained to Dr. K.P. its position that
abortion-related claims are not considered malpractice, but are instead governed by the strict

civil liability statute.

25. Dr. K.P. urged the PCF to reconsider its determination, asserting that complainant’s
claim was clearly based on malpractice, not on the strict liability statute. Df. K.P. provided the
PCF with a letter from complainant’s counsel stating that complainant only asserted a
malpractice claim. The letter from complainant’s counsel is incorporated herein by reference

and annexed hereto as Exhibit D.

26. By leiter dated November 7, 2007, the PCF refused Dr. K.P.’s request to reconsider
its determination, standing by its position that abortion-related claims are excluded from the
malpractice scheme by the civil liability statute. The PCF’s letter dated November 7, 2007 is

incorporated herein by reference and annexed hereto as Exhibit E.

27. Following the PCF’s determination not to initiate the convening of a review panel,

complainant filed a civil action against Dr. K.P. and Hope in state court. Hope was served with
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the complaint in that action on approximately July 24, 2007. Dr. K.P. was served with the
complaint in that action on approximately October 15, 2007. The complaint is incorporated

herein by reference and annexed hereto as Exhibit F.

28. If the PCF is not enjoined from enforcing or relying upon the strict hability statute, or
applying it to plaintiffs, plaintiffs and their patients will be deprived of their constitutional rights;
Dr. K.P. and Dr. D.B. will be forced to pay all legal fees and costs necessary to defend
themselves on the merits of the state malpractice action initiated by complainant (and any other
medical malpractice action filed against them in connection with the performance of an abortion)
without having the benefit of a medical review panel’s expert opinion (and any incentives that
such review and opinion might create for a complainant to settle or dismiss); plaintiffs will be
exposed to strict civil liability - without mapractice coverage or protections - for performing any
legal abortion procedure; and plaintiffs’ patients will be deprived of access to abortion by the
daunting, if not insurmountable, financial obstacles placed by the strict liability statute on the

provision of abortion services.

FIRST CLAIM FOR RELIEF
(Vagueness)

29. The allegations of paragraphs 1 through 28 are incorporated as though fully set forth

herein.

30. The strict liability statute fails to give plaintiffs notice of the conduct that will subject
abortion providers to civil liability, and of the conduct that will subject abortion providers to civil
liability that is not governed by the limits and protections of the LMMA. This imposition of
vague standards on abortion providers deprives plaintiffs of their right to due process guaranteed

by the Fourteenth Amendment of the United States Constitution and 42 U.S.C. § 1983.
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SECOND CLAIM FOR RELIEF
(Equal Protection)

31. The allegations of paragraphs 1 through 30 are incorporated as though fully set forth

herein.

32. The strict liability statute subjects abortion providers, but no other physicians, to strict
civil liability for their performance of legal medical procedures and it excludes abortion
providers, but no other physicians, from the protections of the LMMA. This differential
treatment of abortion providers and of all other providers of legal medical procedures has no
legitimate or rational basis, and it therefore deprives plaintiffs of the right to equal protection
guaranteed by the Fourteenth Amendment of the Umted St.ates Constitution and 42 U.S.C. §

1983.

THIRD CLAIM FOR RELIEF
(Privacy)

33. The allegations of paragraphs 1 through 32 are incorporated as though fully set forth

herein.

34. The strict liability statute exposes abortion providers to strict liability for performing
legal abortion procedures, and it denies abortion providers the protections of the LMMA with
respect to any medical malpractice action filed against them in connection with an abortion
procedure. The imposition of these staggering financial obstacles on the provision of abortion
care will deter, if not prevent, physicians from providing abortion care, thus reducing or
eliminating the availability of professional abortion services in Louisiana , thereby imposing an
undue burden on plaintiffs’ patients in contravention of those patients’ right to privacy
guaranteed by the Fourteenth Amendment of the United States Constitution and 42 U.S.C. §

1983.
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ATTORNEY’S FEES

35. Plaintiff is entitled to an award of reasonable attorney’s fees and expenses pursuant to

42U.S.C. § 1988.

REQUEST FOR RELIEF
Plaintiffs respectfully request that this Court:

36. Issue a declaratory judgment that

(a) the strict liability statute violates the rights of abortion providers and their
patients under the Fourteenth Amendment to the United States Constitution and is

void and of no effect; and/or

(b) the strict liability statute, as applied by defendants to Dr. K.P., Dr. D.B.
and other physicians enrolled in the PCTF who currently face or will face medical
malpractice claims related to abortion violates the rights of plaintiffs and their
patients under the Fourteenth Amendment to the United States Constitution, and

is void and of no effect; and/or

(c) the strict liability statute, as applied by defendants to plaintiffs in
determining that Dr. K.P. and Dr. D.B. are ineligible for the protections of the
LMMA with respect to an abortion-related malpractice claim brought against
plaintiffs violates plaintiffs’ rights under the Fourteenth Amendment to the United

States Constitution, and is void and of no effect; and
37. Issue permanent injunctive relief, without bond,

(a) restraining defendants from enforcing, relying upon, or applying the strict

liability statute; and/or
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(b) restraining defendants from enforcing, applying, or relying upon the strict
liability statute in making any determination about whether a claim presented to

the PCFOB is governed by the LMMA; and/or

(©) restraining defendants from enforcing, applying, or relying upon the strict
liability statute in making any determination about whether any claim that is
brought against Dr. K.P., Dr. D.B,, or any other doctor who provides medical
services at Hope, and that is presented to the PCFOB is governed by the LMMA;
and
38.  Grant plaintiffs attorney’s fees, costs and expenses pursuant to 42 U.S.C. § 1988;
and |

39. Grant such other and further relief as the Court may deem just and proper.

Dated: January 4, 2007

Respectfully submitted,

/S/ William E. Rittenberg

William E. Rittenberg, Bar #11287
Rittenberg, Samuel & Phillips, L.L.C.
715 Girod Street

New Orleans, LA 70130

(504) 524-5555

Bonnie Scott Jones*

Stephanie Toti*

The Center for Reproductive Rights
120 Wall Street, 14th Floor

New York, NY 10005

(917) 637-3600

* Admitted Pro Hac Vice

Counsel for Plaintiffs

10
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LOUISIANA
PATIENTS' COMPENSATION FUND

CERTIFICATE OF ENROLLMENT

K P
6030 LINE AVENUE, STE. 210
SHREVEPORT, LA 71106

The above named Heaith Care Provider is hereby certified as an Enrallee under La.R.S,
40:1289 .41 et seq., with effective dates as follows:

ENROLLMENT PERIOD COMPARNY TYPE COVERAGE CLASS TYPE SPECIALTY
05/0B/2005 — 05/05/2006 SELF INSURED OCCURRENCE CLASS 3 SURGERYO-gt\’(THALMOL

It is further certified that securities of ONE HUNDRED TWENTY FIVE THOUSAND
{§125,000.00) Dollars in custody of the Louislana State Treasurer, acknowledges financial
responsibility for tha Indicated period(s).

It is further acknowledged that surcharges for excess coverages are paid for the indicated
period(s).

This certificate verifies the type of coverage and payment to the Patients’ Compensatlion
Fund; however, qualification for a medical review panel ¢can only be determined at the time
the request is filed.

Data: 5117200 @{i//’f M %ﬂ”&

LOUISIANA PATIENTS' COMPENSATION FUND

PLAINTIFF

EXHIBITNO. L= __
ADMITTED (1

{CASE NUMBER)
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LOUISIANA
PATIENTS' COMPENSATION FUND

~owww.lapciisisiana.goyv

CERTIFICATE OF ENROLL#C™T

K - P :
6030 LINE AVENUE, STE. 210
SHREVEPORT, LA 71106

The above named Health Care Provider is hereby certified as an Enrollee under”i_a. R.S.
40:1299.41 et seq., with effective dates as follows:

ENROLLMENT PERIOD COMPANY TYPE COVERAGE CLASS TYPE SPECIALTY
05/09/2006 - 05/09/2007 SELF INSURED OCCURRENCE CLASS 3 SURGERY-OPTHALMOL
oGy -

It is further certified that securities of ONE HUNDRED TWENTY FIVE THOUSAND
($125,000.00) Dollars in custody of the Louisiana State Treasurer, acknowledges financial
responsibility for the indicated period(s).

It is further acknowledged that surcharges for excess coverages are paid for the indicated
period(s). '

This certificate verifies the type of coverage and payment to the Patients’ Compensation
Fund; however, qualification for a medical review panel can only bz determined at the time

the request is filed.

Date: 51112006 &m

LOUISIANA PATIENTS' COMPENSATION FUND
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LOUISIANA

PATIENTS' COMPENSATION FUND

(866} 469-8555 www.lapcf louisiana.gov

| ~ERTIFICATE OF ENROLLMENT
K o
6030 LINE AVENUE, STE. 210
SHREVEPORT, LA 71106

The above named Health Care Provider is hereby certified as an Enrollee under La. R.S.
40:1299.41 et seq., with effective dates as follows:

EN ROLLMENT PERIOD COMPANY TYPE COVERAGE CLASS TYPE SPECIALTY
05/09/2007 _ 05/09/2008 SELF INSURED QCCURRENCE CLASS 2 SURGERY-OPTHALMOL
oGy

It is further certified that securities of ONE HUNDRED TWENTY FIVE THOUSAND
- ($125,000.00) Dollars in custody of the Louisiana State Treasurer, acknowledges financial
responsibility for the indicated period(s). :

It is further acknowledged that surcharges for excess coverages are paid for the indicated
period(s).

This certificate verifies the type of coverage and payment to the Patients’ Compensation
Fund; however, qualification for a medical review panel can only be determined at the time
the request is filed. :

w . .
Date: 51072007 WM@VM/@

LOUISIANA PATIENTS' COMPENSATION FUND
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WILLIAMS & WILLIAMS 0, wuog py 2 37

ATTORNEYS AT LAW
(A PROFESSIONAL LAY CORPORATION)
SANDRA M. WILLIAMS 173 VILLA DIESTE TERRACE, , SUITE 113 TELEPHQNE: (407) 416-8000
‘ LAKE MARY, FLORIDA 32746 SHREVEPORT: (318) 222.0920

FACSIMILE: (90432270

June 26, 2007

‘Mr. Jerry Luke LeBlanc
Commissioner of Adminislration
Siate of Louisiana

P.O. Box 94095

Baton Rouge, LA 70804

Re; Claimani Brittany Prudhomme
Defendants:  June Medical Services, L.L.C. dih/a Hope Medical Group for Women
210 Kings Highway
Shreveport, Louisiana 71 104

DrK P
210 Kings Highway
Shreveporl, Louisians 71104

Dr. D B
210 Kings Highway
Shreveport, Louisiana 71104

Dear Mr. LeBlane,

1 am representing Brittany Prudhomme regarding a rnedical nepligence claim against the
above named health care providers arising from care and treatment provided Lo her on oF aboul
July 18, 2006. Based upon the medical information provided lo date, claimant alleges that
defendants [ailed lo meet the appropriale stapdard ol medical care, as follows: Onor about July
18, 2006, Ms. Prudhomme underwent an abortion procedure at Hope Medical Group for Women.
Dr.K: P performed the procedure. 1t is believed that Dr. I B ais Dr.

P " supervising physician al Hope Medical Center. Subsequently, Ms. Prudhomme
hecarme very 11l and was atlmitted to Christus St. Michacl Health System in Texarkana, Texas an
July 29,2006. On that date, she underweni diagnoslic laparoscopy, suction and sharp dilation
and curetlage. Ms. Prudhomme’s diognoses included incomplete abortion and uterine
perforations. Ms. Prudhomme conlinues to experience health problems related (o the procedure
performed at Hope Medica) Group for Women.

REGEFYED
- Wt | PLAINTIFF )
RE Lk Ot EXHIBIT NO._[D

ADMITTED O

(CASE NUMBER)
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Clajmant therefore requests the formation

of 8 Medical Review Panel pursuant to the
provision of the Louisiana Medical Malpractice Act, LSA-R.S. 40:1299.39/] et seq. und LEA-
R.S. 40:1299.41 for the evalualion and assessment of this claim. Claimant specifically reserves
the right 0 challenge Lhe constitutionality of the Louisiana Medical Malpractice Act and any
portion of the Act. . _
Please note that my address, phane and facsimile numbers have changed to those listed
ahove.
-z m/c_/e—/
Sandra M. Williams
=
=
[
=
™
D
-
- R
WAE
N
REGEIVED
JUL G:2 300y
L}

LPCF
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OFFICE OF THE GDVERNOR

P. 0. BOX 3718
Kuthjeen Bahineaux Manca

BATON ROUGE, LA 70821

GOVERNOR {225) 342-8787
- - {@'apct.iouisiana.gov
RTIFIED RET : State of Tonisiana e L
CE TIED MATL URN
! ON FUN
RECEIPT REQUESTED PATIENT'S COMPENSATION D
July 25, 2007

Ms. Sandra M. Williams

Williams & Williams

173 Villa Dieste Terrace, Suite 113
Lake Mary, FL 32746

RE: Brittany Prudhomme
PCF File No.: 2007-00745

Dear Ms, Williams:

This is to advise that our letter dated July 5, 2007, pertaining to the above complaint was
incorrect.

Upon further review, it is our belief that the allegations contained in the complaint are not
within the scope of medical malpractice as defined in the Medical Malpractice Acl.

The above PCF file nurnber is for reference purposes only.

Please do not hesitate to call our office if you have any questions.

Very truly yours,

Medital Malpra@ e Compliance Director

b

Ce:  DrD B
Drk P
June Medical Services, LLC d/b/a Hope Medical Group for Women

PLAINTIFF
EXHIBIT NO.

ADMITTED O

wuw Jupeflusisiana.gay

An Equal Oppurtunity Employer

{CASE NUMBER)
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WILLIAMS & WILLIAMS

. ATTORNEYS AT LAW
{A } J0PBESIONAL LAW CORPORATION]

GANDRA M, WILLIAME | OBT OBFICE BOX S¥i543 TELEPHONE: {407)%16-5500

JRLANDD, FLORIDA 32854 SHEEVEPORT: (318) 2320620
' FACSIMILE: 043227740

Qotober 24*, 2007

Mr. William E. Ruitenberg
715 Girod Strest
New Orleans, Louisiana 70130

RE: Brittany Prudhome v, | une Medical Services, L.L.C. D/B/A Hope Medical Group
for Womenand Dr. K& = P . Sult No.: 513,752-8, 1* JDC, Caddo Parish,

Lo'- .

Dicar Mr. Rottenberg;

In responsc to the first issuc st ated in your Jetter dated Ootober 17, 2007, the pledntiff will -
tonsent to 2 30 day extension. In resyp onse 1o the second issue, the plaintiff’s complaint is based
on medical malpractice. The formati: n of a medical review panel was requested on June 26,
2007. However, Ms, Cheryl Jackson with the PCF responded by letter, dated July 5, 2006, that
Dr.F *is non-qualified as it 1 ertains to this complaint.” Copies of the letter requesting
formation of & medical review panel nd Ms. Jackson®s letter in response axe enclosed,

Plcase note that my address hss changed. Please eall if you veed any additional

information at this time.
Kinde ds,
Sm&%w
Enoclozures

PLAINTIFF
EXHIBIT NO.
ADMITTED O

(CASE NUMBER)
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ROEDEL PARSONS KOCH
BLACHE BALHOFF () MCCOLLISTER

A LAW CORPORATION

DALE N ATKINS W, JOSETH CLEVELAND* GAYLET. KELLNER® CHRISTINA D, FECK
JUDTH L ATKINSON KEVIN E. CUNNINGHAM JOHN B, KOCH LURKE £ FIONTEK
TIIOMAS E. BALUOFF TERAY T\ DUNLEVY': MICHAEL IR MARGHAM CLARK RICHARD
CECILY, BLACHE C.JAMES GELPL STEPHEN G. M:COLLISTER LARRY M, ROEDEL
COWNNEM. BLACHE DAVID H, HARDY DAVID 5, MoFADDEN DON IL SCHNEIRER'
ANDRE G. BOURGEDIS C. KEVIN HAYES SHERT M. MORHIS {HAYID A. WOOLIINGE, JR.
DRENT J. BOURGEDIS CATLTON JONES, T J, RENTON PARSONS JOSHUA 8. ZELBEN

MELVIN J. BURMASTER

Writer's E-mail DWoolridge@roedelparsons.com

November 7, 2007

VIA ELECTRONIC MATL

Ms. Stephanie Toti

Staff Attorney, Domestic Legal Program
Center For Reproductive Rights

120 Wall Street

New York, NY 10005

Re:  PCF File No.: 2007-00745 (Brittany Prudhomme}

Dear Ms. Toti:

This is to respond to your letter dated October 24, 2007 requesting reconsideration of the
decision by the Patient’s Compensation Fund Oversight Board (“Oversight Board™) relating to
the panel request naming Dr, P ~ as a defendant health care provider, We have reviewed
the file material furnished to us by the Oversight Board relating to the panel request and Dr.
P PCF Enrollment Application and surcharge payment. For the following reasons, we
believe that the Oversight Board was correct in refusing to recognize this as a panel request that
is subject to the Medical Malpractice Act.

Contrary to the assertion in your October 24, 2007 letter, the allegations in the June 26,
2007 panel request center around Dr, Pr - performance of an abortion. Under La. R.8.
9:2800.12C.(2), the Medical Malpractice Act, La. R.5. 40:1299.41 et seq (**MMA™), is not
applicable to allegations invelving an abortion. As such, there is no PCF coverage for the
allegations being made by Ms, Prudhomme against Dr. P

A rteview of Dr. Py s PCF Emrollment Application and the amount of the
surcharge paid by Dr. F raises additional questions regarding PCF coverage for this
claim. In her application, Dr, P indicates that she performs minor surgery as it relates to

gynecolagy. It is our understanding that the treatment of a fetus, even if there is intent to harm
the fetus as in an abortion, is within the scope of obstetrics, and not gynecology. In addition, Dr.

8440 JEFFERSON HIGHWAY, SUI'TE 301 » BATON ROUGE, LA T0R09-7652 » TELEPHONE 2215-819-7033 » FAX 225~

" PLAINTIFE_
EXHIBITNO._ & _

1515 POYDRAS STREET, SUITE 2330 » NEW ORLEANS, LA 70112-3720 » TELEFHONE 3504-525-7086 » FAX 5014.515 ADMIT-]-ED D

406 AURUBON BOULEVARD, SUITE A » LAFAYETTE, LA 70503-2613 « TELEPHONE 337-233-G200 » FAX 337-233-
*Alsu Heepsed by Pennsylvanin  *Alsw Jicenned in Vieginia 1O Cinsel

{CASE NUMBER}
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Ms. Stephanie Toti

Nopvember 6, 2007
Page2
P failed to indicate that she was engaging in performing D&Cs, As such, Dr. P

paid the applicable surcharge for a Class 3 Physician, Had she indicated that she was performing
D&Cs and obstetrics, she would have been required to pay the applicable PCF surcharge for a
Class 7 Physician, which is substantially higher. As such, Dr. P perfarmed actions
outside of the “scope of PCF coverage” for which she paid. Accordingly, the Oversight Board
has taken the position that this provides another basis for its position that there is no PCF
coverage for this panel request. ‘

If you have any gquestions concerning the above, please call. Thank you for your
cooperation.,

Sincerely,
jﬁ@/’{ﬁﬁ
David A. Woolridge

DAW jr
ce: Lorraine LeBlanc
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BRITTANY PRUDHOME noveer S 15 752 B ,
FIRST JUDICIALIDISTRICT COURT
VERSUS ' 5
JUNE MEDICAL SERVICES,LLC.  CADDO.PARISH, LOTESIAN ——
D/B/A HOPE MEDICAL GROUP FOR . FILED
WOMEN. AND - i .
DR.K [P e JUL,.2 3 2007

1
* | JEH SEOTT
FETITION FOR DAMAGES FROEE | DEpUTY CLERK GF COURT

The petition of Brittany Prudhome, a resident of Texas (hereinalter sometimes referred ta

ns "petitioner™) respectfully represeats:

That mnde :lt:ﬁ:nd:mls'arp:
{1y Junc Medical Sur*bici:;s, L.L.C. DfB/A Hope Medical Group for Women, 1
_Louisiana 111_111’(:-51 Jdiability compony; which. miny be served through its agent for
service nfprnccgé,.énhin Rothrack, 210 Kings Highway, Shn:vt:pur;t, Luuisinna
lGE l
Iy Dn¥F P - adomicilinry of Catdo Parigh, whose address for service of
process is 2611 Greenwood Roud, Shraveport, Loulsiana,, 71104, '
” !

Defeadanis are jusily sntl truly indehted to petitioners For such dumapes os tre reasonable
in the promises, together witr; legil Inlt-:n:st {rorm the dale of judicial demund vmil prid and far all
costs of these proceedings Tor the reasons set forth below, :

3,

‘This cause of action arises from medica) care and treatment provided by defendants fo

Brittany Prudhome on Tuly IS..ZOUG. '
4.
On June 26. 2007, the formatian of & Medicul Reviow Fanel wus requested to review this

¢laim.

3
Fluintil was notified, by conified Jeter 1o undersiened counse! recelved on =Jl.lly 17,
2007, thin defendants are not qualified pursuant o LSA R.8. 40:1299.41 at seq.
G.
Atull times nelevant, defendunt June Madical Services, L1.C. owned and u!i:cmmd 1;
PLAINTIFF
EXHIBIT NO.

ADMITTED O

{CASE NUMBER])
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. i
medienl elinie known as Hope Medical Group for Wonien located at 210 Kings Hig}lwuy,
Shrevepon, Louisiang, 71104, , ) i’
7. 2
On July 18, 2007, Britany Prudhame underwent g surgienl procedure performed by Dr.

!

LR, Hope Medicul Group for Womcn, !
. ) | ) .
At all \imes relevans, Dr, 11 d was an employee ondfor agent of June Medical
Services, L.L.C, -
9.

Subsequently, petitioner developed a severe infection nnd was admitted ro Christus St.
Miuhuel's hospital in Tesarknna, Tesos on uly 29, 200G, where she underwent surgery

determine 1hie cause of the infection.

e

10. :
- As u msult ol the dingnostic surgery performed a¢ Christus St Michael's, it \J:ns
deiermined that the proeedure at Hops Medien| Graup for Women had been incompletely
i

performod and that petitioner had sustined perforations to her ulerus, .
1l

3

Peiitioners injurivs and dumages were caused solety by the filure of Dr. K #

tn muet the appropriote, standard of sare in (he treutment provided o her,

13

Dr. K p- fuiled to meet the oppropriate standard of curs s follows:

{1} Fuiling to properly and completely perform the surgical procedure; .

{2) perfarming the surgical procedure in such 1 manner 25 to cause perforntions 10 petitiancr's

uterus,
13, . :
Asaresult of the failurc of Dr ;. P + 1o comply with Lhe stindard xl;rf care,
netitiooer his sufTered damages including: l
{A) Severe physicul paln and suffering;

(B) Severs mental distress, unxiety, and fear;

(T}  Medical expenses;

[{5]
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{D) Possible permanent disability;
(E} Future medica expense; !
(F) l._uss af enjoyment of life; #nd i
{G} Inconvenicnce,
14,
The wse of cxper: witnesses w;ll be necessary at the trial of this cose, and the feezs for sueh
“witnesses and any expenses incurred i the mking of heir depositions should be txed n's costs,
WHEREFORE, PETITIONER PRAYS that thete be serviee and eiution an defendants in
the form and manner provided by law, tha sfier all Tegal delays and doe proceedings bud, there be
judzment Tn fivor of peritioner and uzainst defendants, in solid, Far such dumugcs ns pre
reasunable in the premises, with legel interest thercan From :hu date ol judicinl demand, 'unil paid,
ung for .ll] l:ust'. of thesa procccdm_s ' |

FURTHER PRAYS for all such additional genernt ond equitable reliel as may bi

necessury snd proper in the premises,

WILLI & LIAMS L C.
| SANDRA M, W[LLIAMS

- Bar Roll Number 22688

173 Villa Di Esle, Number 113

Lake Mary, Florida 32746 *

Telephane (407) 4 16-8500 °

Fucsimile: (904} 322-7740 -

ATTORNEY FOR PETITIONER

PLEASE SERVE:

JUNE MEDICAL SERVICES, L.L.C. DfB/A HOPE MEDICAL GROUP FOR WOMEN
through its ugent for service of process,
Robin Rothrock !
210 Kiazs Highway
Shreveport, Lovisiona 71104 ;
i
Nuo Service is requested on Pr, K P at this time. ENDORSED FILED
M SCOTT, Daf uly Clark

COPY - ATTEST

(1]

DEPUIY & 1, FIRST JUD|CIAL,
OISTRICYCOLURT, CADDD PARISH, LA
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF LOUISIANA

HoprE MEDICAL GROUP FOR WOMEN AND K.P.,
M.D.

Plaintiffs,
V. _
Case No. 07-CV-879-RET-SCR
LorRAINE LEBLANC, in her official capacity as
Executive Director of the Louisiana Patient’s
Compensation Fund Oversight Board, CLARK
Cossk, in his official capacity as a member of the
Louisiana Patient’s Compensation Fund Oversight
Board, MELANIE FIRMAN, M.D., in her official
capacity as a member of the Louisiana Patient’s
Compensation Fund Oversight Board, VINCENT
CuLoTTA, M.D., in his official capacity as a
member of the Louisiana Patient’s Compensation
Fund Oversight Board, WILLIAM SCHUMACHER,
M.D., in his official capacity as a member of the
Louisiana Patient’s Compensation Fund Oversight
Board, JOSEPH DONCHESS, in his official capacity
as a member of the Louisiana Patient’s
Compensation Fund Oversight Board, DIONNE
VIATOR, in her official capacity as a member of
the Louisiana Patient’s Compensation Fund
Oversight Board, DANIEL LENNIE, R.N., in his
official capacity as a member of the Louisiana
Patient’s Compensation Fund Oversight Board,
and MANUEL DEPASCUEL, in his official capacity
as a member of the Louisiana Patient’s
Compensation Fund Oversight Board

uvvvvuvuvvvvvvvvvv\_/\./\_/\_J\_J\./\_/vvvv

Defendants.

PLAINTIFF’S STATEMENT PURSUANT TO FEDERAL RULE OF CIVIL
PROCEDURE 7.1

The corporate name of plaintiff Hope Medical Group for Women is June Medical
Services LLC. June Medical Services has no parent corporation, and no publicly held

corporation holds 10% or more of its shares.
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Respectfully submitted,

AS/ William E. Rittenberg

William E. Rittenberg, Bar #11287
Rittenberg, Samuel & Phillips, L.L.C.
715 Girod Street

New Orleans, LA 70130

(504) 524-5555

Bonnie Scott Jones*

Stephanie Toti*

The Center for Reproductive Rights
120 Wall Street, 14th Floor

New York, NY 16005

(917) 637-3600

* Admitted Pro Hac Vice:

Counsel for Plaintiffs

[}



