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THACKER, Circuit Judge:

Three abortion providers challenge South Carolina legislation that bans abortions
after an ultrasound detects a “fetal heartbeat” -- usually around the sixth week of
pregnancy, and well before the ‘“viability threshold” protected by the Fourteenth
Amendment to the federal Constitution. See, e.g., Roe v. Wade, 410 U.S. 113, 153-54
(1973). The district court enjoined the enforcement of the statute. Several South Carolina
state officials now appeal, arguing that the abortion providers do not have standing to
pursue this action and that the district court erred by enjoining the law in its entirety instead
of severing the six-week abortion ban component of the statute.

For the reasons articulated by the district court, we affirm.

L.

On February 18, 2021, South Carolina enacted the South Carolina Fetal Heartbeat
and Protection from Abortion Act (the “Act”). S. 1,2021-2022 Gen. Assemb., 124th Sess.
(S.C.2021). The Act’s central focus is a provision making it unlawful to “perform, induce,
or attempt to perform or induce an abortion on a pregnant woman with the specific intent
of causing or abetting the termination of the life of the human fetus the pregnant woman is
carrying and whose fetal heartbeat has been detected,” absent exceptions for medical
emergencies, rape, and incest. S.C. Code § 44-41-680. The Act also imposes procedural,
recordkeeping, and reporting requirements on abortion providers, including a requirement
to “perform an obstetric ultrasound,” “display the ultrasound images so that the pregnant
woman [seeking an abortion] may view the images,” and “record a written medical

description of the ultrasound images of the unborn child’s fetal heartbeat,” id. § 44-41-630,
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and offer the pregnant woman seeking an abortion an opportunity “to hear the [fetal]
heartbeat,” id. § 44-41-640. In addition to the criminal penalties, the Act provides a private
cause of action for a woman to sue an abortion provider if the “abortion was performed or
induced in violation of [the Act]” or the woman “was not given the information” abortion
providers are required to disclose in advance of an abortion procedure. Id. § 44-41-740.
The Act also contains a “severability clause” that declares, in part, if any portion of the Act
“is for any reason held to be unconstitutional or invalid, then such holding shall not affect
the constitutionality or validity of the remaining portions of this [A]ct.” S.1, § 7, 2021—
2022 Gen. Assemb., 124th Sess. (S.C. 2021).

The same day the Act was enacted, three abortion providers -- Planned Parenthood
South Atlantic, Greenville Women’s Clinic, and Terry L. Buffkin, M.D. (collectively,
“Appellees”) -- brought suit to challenge the Act and moved for a preliminary injunction
halting its enforcement. After a hearing, the district court granted Appellees’ motion.

Four state officials who were either named as defendants or permitted to intervene
in the action -- South Carolina Attorney General Alan Wilson; Solicitor for South
Carolina’s Thirteenth Judicial Circuit William Walter Wilkins, III; South Carolina
Governor Henry McMaster; and Speaker of the South Carolina House of Representatives
James Lucas (collectively, “Appellants”) -- appeal that decision. Notably, Appellants do
not challenge the district court’s conclusion that Appellees are likely to succeed on their
claims because the Act is unconstitutional. Indeed, the text of the Act itself recognizes that
it is unconstitutional. See S.C. Code § 44-41-620(B) (providing that if Roe v. Wade, 410

U.S. 113 (1973), is overturned, South Carolina Attorney General may seek declaration that
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Act is constitutional). Rather, Appellants contend that Appellees do not have standing to
pursue their action and that the district court erred by enjoining the entirety of the Act
instead of severing the six-week abortion ban portion of the legislation located in § 44-41-
680.

We agree with the district court that Appellees have standing to bring this action
and conclude that the district court did not abuse its discretion by enjoining the entirety of
the Act instead of severing the six-week abortion ban.

I1.
A.

We review de novo the district court’s determination that Appellees have standing
to bring this action. South Carolina v. United States, 912 F.3d 720, 726 (4th Cir. 2019).
In concluding that Appellees have third-party standing to pursue their claims, the district
court recognized, “the Supreme Court has long established that abortion providers have
standing to assert their patients’ rights” and “has also recognized the standing of abortion
providers to sue on their own behalf when challenged legislation or regulations operate
directly against them.” Planned Parenthood S. Atl. v. Wilson, 527 F. Supp. 3d 801, 808
(D.S.C. 2021) (first citing Singleton v. Wulff, 428 U.S. 106, 117 (1976) (plurality opinion);
and then citing Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 62 (1976)).

We agree with the district court. The Supreme Court has “long permitted abortion
providers to invoke the rights of their actual or potential patients in challenges to abortion-
related regulations” and has “generally permitted plaintiffs to assert third-party rights in

cases [like this one] where the enforcement of the challenged restriction against the litigant
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would result indirectly in the violation of third parties’ rights.” June Med. Servs. LLC v.
Russo, 140 S. Ct. 2103, 2218-19 (2020) (plurality opinion) (internal quotation marks
omitted) (emphasis deleted).

Even absent this longstanding precedent, Appellees plainly satisfy the criteria to
assert third-party standing in this action. A litigant has third-party standing when it has
suffered an injury-in-fact and “can reasonably be expected properly to frame the issues and
present them with the necessary adversarial zeal.” Md. Shall Issue, Inc. v. Hogan, 971 F.3d
199, 21415 (4th Cir. 2020) (quoting Sec’y of State of Md. v. Joseph H. Munson Co., 467
U.S. 947, 956 (1984)). The latter condition is met when the litigant seeking third-party
standing demonstrates “a close relationship with the person who possesses the right” and
“a hindrance to the possessor’s ability to protect his own interests.” Id. at 215 (alteration
and internal quotation marks omitted) (quoting Powers v. Ohio, 499 U.S. 400,411 (1991)).

We recently held that abortion providers suffered an injury in fact sufficient to
establish standing to challenge two North Carolina statutes that, similar to the Act,
“criminaliz[e] ... previability abortions” -- even though those statutes had not been
enforced against the abortion providers. Bryant v. Woodall, 1 F.4th 280, 283, 289 (4th Cir.
2021). And the Supreme Court has noted that a patient seeking an abortion has a
sufficiently close relationship with the abortion provider to establish third-party standing
because “[a] woman cannot safely secure an abortion without the aid of a physician.”
Singleton, 428 U.S. at 117. The Court has likewise determined that a woman seeking an

abortion has “several obstacles” to filing suit on her own behalf, including “a desire to
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protect the very privacy of her decision from the publicity of a court suit” and “the
imminent mootness, at least in the technical sense, of any individual woman’s claim.” Id.
These mootness considerations are especially prevalent in this case because, in
addition to the difficulty the Court has recognized in completing litigation within the
typical gestation period of nine months, the Act prohibits abortions after a “fetal heartbeat”
is detected. This usually occurs about six weeks after a woman’s last menstrual period and
at a time when many women do not yet know that they are pregnant and cannot even
exercise what minimal right the Act affords them to secure an abortion -- which is precisely
the effect the Act is intended to have. See Press Release, S.C. Off. of the Governor, Gov.
Henry McMaster Appeals Preliminary Injunction of Fetal Heartbeat Bill, Continues Fight
for Unborn Children in South Carolina (July 7, 2021), https://governor.sc.gov/news/2021-
07/gov-henry-mcmaster-appeals-preliminary-injunction-fetal-heartbeat-bill-continues-
fight (“[W]e must defend South Carolina’s Fetal Heartbeat Act against every challenge at
every level . ... [T]he right to life is the most precious of rights and the most fragile. We
must never let it be taken for granted or taken away.”). Therefore, in keeping with Supreme
Court precedent -- and with reality -- we hold that Appellees have third-party standing to

bring this action.”

" In addition to arguing that Appellees cannot establish third-party standing,
Appellants contend that Appellees “lack statutory standing” because 42 U.S.C. § 1983 does
not permit them to assert the constitutional rights of their patients. Appellants’ Opening
Br. at 30. Even assuming this question is properly before us on appeal, Appellants’
argument is meritless. The very purpose of third-party standing is “to grant a third party
standing to assert the rights of another.” Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). It
(Continued)
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B.

We review the district court’s grant of the preliminary injunction for abuse of
discretion. Redeemed Christian Church of God (Victory Temple) Bowie, Md. v. Prince
George’s Cty., 17 F.4th 497, 506 (4th Cir. 2021). “Pursuant to this standard, we review
the district court’s factual findings for clear error and review its legal conclusions de novo.”
Pashby v. Delia, 709 F.3d 307, 319 (4th Cir. 2013). Here, the district court reasoned that
even though -- as Appellants acknowledge -- the six-week “fetal heartbeat™ abortion ban
component of the Act is unconstitutional, see S.C. Code § 44-41-620(B), it was appropriate
to enjoin the Act in its entirety because it determined that the remaining portions of the Act
were “mutually dependent on” the six-week abortion ban. Planned Parenthood S. Atl., 527
F. Supp. 3d at 814.

We discern no abuse of discretion in this decision. “The question of the severability
of a state statute’s provisions is governed by state law.” Sons of Confederate Veterans,
Inc. ex rel. Griffin v. Comm’r of Va. Dep’t of Motor Vehicles, 288 F.3d 610, 627 (4th Cir.
2002). As the district court recognized, “[w]hen determining whether a statutory provision
can be severed, [South Carolina courts] consider whether the constitutional portion of the
statute remains complete in itself, wholly independent of that which is rejected, and is of

such a character that it may fairly be presumed the legislature would have passed it

therefore operates as an “exception” to “the rule that a party generally must assert his own
legal rights and interests.” Id. at 129-30 (internal quotation marks omitted).
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independent of that which conflicts with the constitution.” Pinckney v. Peeler, 862 S.E.2d
906, 915 (S.C. 2021) (internal quotation marks omitted).

The district court reasonably determined that, notwithstanding the Act’s severability
clause, its provisions were not severable. A straightforward review of the function of each
of the provisions remaining in the Act after the removal of the six-week abortion ban
reveals that the entirety of the statute was designed to carry out the ban. Specifically, the
portions of the Act that require an abortion provider to perform an ultrasound, document
the results, display the ultrasound images to the patient, and offer the patient the
opportunity to listen to any detected fetal heartbeat are plainly intended to facilitate the
Act’s “fetal heartbeat” abortion ban. The same is true of the requirements that an abortion
provider report the results of the ultrasound and disclose the presence of a fetal heartbeat
to the patient seeking an abortion. These provisions serve to carry out the six-week
abortion ban and make little sense without the ban. As such, the district court did not abuse
its discretion by declining to sever the remaining portions of the Act.

1.

In sum, we are content to rest on the reasoning of the district court. As the district
court noted, “[t]his case does not present a close call.” Planned Parenthood S. Atl. v.
Wilson, 527 F. Supp. 3d 801, 816 (D.S.C. 2021). Therefore, the judgment of the district
court is

AFFIRMED.
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