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MEMORANDUM and ORDER 

ELFVIN, District Judge. 

*1 After a lengthy trial of the liability issues in this action, 
the jury returned verdicts finding that, after the retaking of 
the Attica Correctional Facility from rioting prisoners in 
1971, there had been reprisals upon inmates both before 
and after they had been locked into their cells and that 
defendant Pfeil was liable for such. The jurors were 
unable to come to unanimity whether either or both of two 
other defendants were liable therefor. 
  
Pfeil attacks such verdicts on four grounds. Firstly he 
argues that he is entitled to judgment as a matter of law in 
that the plaintiffs have failed to show liability on his part 
by a preponderance of the evidence. Secondly he argues 
that the special verdict questions were not properly 
submitted or correctly phrased in accordance with the 
facts of the case and the applicable law. Thirdly he argues 
that jury and counsel misconduct deprived him of a fair 
trial. Lastly, he argues that the passage of over twenty 
years since the happening of the events deprived him of 
an opportunity to be heard at a meaningful time and in a 
meaningful manner as is required by due process. In his 
supporting memorandum, Pfeil argues that the jury 
instructions stated an erroneous standard and that counsel 
and jury misconduct deprived him of a fair trial. 
  
Upon review, this Court finds that it did properly charge 
the jury in accordance with the applicable law. The Eighth 
Amendment to the United States Constitution, as made 
applicable to state officials via the Fourteenth 
Amendment thereto, prohibits the infliction of “cruel and 
unusual punishments.” Estelle v. Gamble, 429 U.S. 97 
(1976), holds that it is the unnecessary and wanton 
infliction of pain that violates the Eighth Amendment and 
that deliberate indifference to the serious medical needs of 
prisoners would constitute such. The Court noted however 
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that negligence per se was not sufficient and emphasized 
that it was the deliberate failure to provide medical 
care—in that instance—that would constitute an 
unnecessary and wanton infliction of pain—i.e., cruel and 
unusual punishment. The claims therein against prison 
doctors were dismissed because any insufficiency of 
medical treatment amounted, at most, to medical 
malpractice—viz., negligence. 
  
That it is the unnecessary and wanton infliction of pain 
and bodily injury that results in a violation of the Eighth 
Amendment was reaffirmed in Whitley v. Albers, 475 U.S. 
312 (1986). Therein it was pointed out that what 
constitutes an unnecessary and wanton infliction of pain 
and injury varies with the ambient circumstances. Id. at 
320. Thus, while deliberate indifference may be sufficient 
to show a constitutional violation in non-emergent 
circumstances, in a situation where officials are acting to 
quiet and control a prison disturbance, the central inquiry 
is “whether force was applied in a good faith effort to 
maintain or restore discipline or maliciously and 
sadistically for the very purpose of using harm.” Id. at 
321. Such quote was taken from Johnson v. Glick, 481 
F.2d 1028, 1032–1033 (2d Cir.), cert. denied sub nom, 
Employee–Officer John v. Johnson, 414 U.S. 1033 
(1973), wherein Judge Friendly (writing for a two-judge 
majority) found that the intentional use of undue force by 
corrections officers upon an unconvicted detainee could, 
under certain circumstances, deprive the individual of his 
constitutional rights. In determining whether undue force 
was used the eminent jurist, recognizing that “[n]ot every 
push or shove, even if it may later seem unnecessary in 
the peace of a judge’s chambers, violates a prisoner’s 
constitutional rights,” identified the factors to be 
considered—viz., “the need for the application of force, 
the relationship between the need and the amount of force 
that was used, the extent of injury inflicted, and whether 
force was applied in a good faith effort to maintain or 
restore discipline or maliciously and sadistically for the 
very purpose of causing harm.” Ibid. 
  
*2 Wilson v. Seiter, 501 U.S. ––––, 111 S.Ct. 2312 
(1991), confirmed that it is wanton conduct that offends 
the Eighth Amendment, that wantonness does not have a 
fixed meaning and that what constitutes wantonness 
varies with the ambient situation. Therein the Court 
vacated the judgment of the appellate court with 
instructions that deliberate indifference is the proper 
standard when inmates challenge their conditions of 
confinement. Id., at 2326. 
  
Pfeil points to Hudson v. McMillian, 503 U.S. 1, 112 

S.Ct. 995 (1992), a case decided shortly after the jury had 
returned its verdicts (and inabilities to decide other 
submitted issues) in this case and argues that this Court 
improperly told the jury to differentiate between 
emergency and non-emergency situations and erroneously 
referred to the deliberate indifference standard. 
  
The issue in Hudson v. McMillian was whether the use of 
excessive physical force can constitute cruel and unusual 
punishment in the absence of a resultant serious injury. 
The majority of the Court answered in the affirmative. In 
delivering the opinion of the Court and speaking for four 
other members of the Court, Justice O’Connor stated that 
the Whitley formulation of wantonness should apply to all 
allegations of excessive force where guards use force to 
keep order. This Court’s charge adequately presented the 
law in accordance with Whitley ‘s formulation and 
Whitley ‘s admonishment that whether the use of force 
rises to a level of unnecessary and wanton infliction of 
pain should be determined with “due regard for 
differences in the kind of conduct against which an Eighth 
Amendment objection is lodged.” Whitley, 475 U.S. at 
320. This Court did not refer to a deliberate indifference 
standard but, in light of Wilson v. Seiter, determined that, 
at a minimum, a wanton and deliberate indifference 
would need to be shown in order for there to be 
supervisory liability and that deliberate and wanton 
indifference could be shown only by the intentional or 
reckless disregard for the plaintiffs’ constitutional rights. 
  
Pfeil’s second contention is that statements to the media 
by plaintiffs’ counsel were calculated to bring prejudicial 
information to the attention of the jury. Specifically, Pfeil 
contends that the airing on television of a certain 
photograph (Plaintiffs’ Exh. 296), which was furnished to 
the media by the plaintiffs’ counsel (after this Court had 
ruled repeatedly that the jury would not be permitted to 
see such photograph), was calculated to and did bring 
prejudicial information to the jurors’ attention. He argues 
that, where there is a reasonable suspicion that 
information outside of the duly-received evidence has 
reached a jury, the court should conduct a hearing to 
determine whether there had been any such exposure and, 
if so, the effect thereof. 
  
Pfeil had moved on the same ground for a declaration of a 
mistrial. This was denied, this Court finding that whatever 
inference the jury might draw from the continuing 
unavailability to it of the photograph could be effectively 
dissipated by this Court’s statements about the 
photograph’s evidentiary status and that the jury had been 
instructed throughout the trial to have no contact with any 
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media product. This Court also noted that the photograph 
had been admitted in evidence subject to its being 
removed from evidence if not shown to be connected to 
the defendants or a defendant in the case and that neither 
Pfeil nor any other defendant had ever moved to remove it 
from evidence. Presently, Pfeil argues that the jury did 
have contact with newspaper and televised reports about 
the trial and that a local television station had, in addition 
to airing the photograph, misreported that Pfeil’s counsel 
had objected to the jury’s having the exhibit. 
  
*3 Undue attention did attach to Plaintiffs’ Exh. 296. The 
case had been bifurcated for trial purposes. Only the 
liability vel non was to be determined in the first instance 
with the trials by individual plaintiffs for resultant 
damages to follow should liability be fastened upon one 
or more of the defendants. The plaintiffs’ first witness 
(Smith) is one of the named or representative plaintiffs. 
He testified that, after the prison had been retaken by the 
New York State Police on the morning of September 13th 
and the rioting inmates had been herded into a yard area 
adjoining that in which they had held forth during the 
four-day period, he had been one who had been singled 
out from the group. He, along with all of the other 
inmates, had been stripped of his clothing but he had been 
forced to lie on his back on a table with a football pressed 
under his chin and with shotgun shells balanced on his 
knees. Plaintiffs’ Exh. 296 was a photograph of Smith in 
such position. The photograph had a quantum of 
relevance to the issue of post-takeover reprisals and was 
admitted into evidence; but, at that early point in the trial, 
it seemed to relate mainly to the witness’s own damages 
and there had not as yet been any connection of such 
treatment of the witness with any defendant. The 
objection to the exhibit’s being received in evidence 
might—maybe, should—have been sustained without 
prejudice. Instead the exhibit was received in evidence 
subject to being removed therefrom if no evidentiary 
connection to any defendant should be established by the 
later evidence and it was ruled that the exhibit was not to 
be shown to the jury. From point to point throughout the 
trial witnesses were asked whether they had seen a large 
and naked black man lying on a table with the football 
and shells and the exhibit would be shown to them. 
Repetitive requests by the plaintiffs that the exhibit be 
shown to the jury were denied. The exhibit was at one 
point inadvertently shown on local television and, at a 
later point, purposefully shown at the behest of the 
plaintiffs. Ultimately, the exhibit was given to the 
deliberating jury. 
  
As this Court has noted, Pfeil does not complain about the 

showing of the photograph on television but he does 
claim prejudice because some of the jurors might have 
read the news account or seen the photograph on 
television—even though they were directed not to have 
any direct or indirect contact with any media 
product—and, believing that Pfeil did not want the 
photograph in evidence, gave it undue importance. 
Suffice to say, the jury ultimately did see the exhibit 
which had by then been tenably connected to one or more 
of the defendants. 
  
While there has been some hearsay evidence presented 
that certain jurors did read accounts of the trial in the 
newspaper—see Affirmation of Mary Lou Roshia, 
Esq.—, the only indication that such influenced their 
decisions is a statement by “Juror X” that outside 
influences “definitely affected the outcome of their 
decisions.” This Court finds that such speculation of 
undue influence cannot raise a reasonable suspicion that 
the jury verdicts were in any way based on evidence 
outside of the record. 
  
*4 Pfeil complains that his counsel could not address the 
special verdict questions in his summation, that such 
questions were not phrased to limit his liability for 
reprisals to acts committed by corrections officers and 
that the reprisals were not defined until twenty-five days 
after the jury had retired for deliberations. This Court 
finds such contentions without merit. Pfeil does not 
specify how the submission of the special verdict 
questions to the jury after summations prejudiced him, 
especially in light of the fact that no party was able to 
address such in his closing statement. The special 
questions were not limited in the fashion suggested by 
Pfeil because there was sufficient evidence for the jury to 
find that Pfeil had acted in a supervisory capacity with 
regard to the actions by corrections officers. Lastly Pfeil 
does not say how he was prejudiced by this Court’s 
defining “reprisals” in response to a question from the 
deliberating jury. 
  
Finally, this Court finds that there was sufficient evidence 
for reasonable jurors to return the verdicts which were 
rendered against Pfeil. 
  
This Court has considered all of Pfeil’s other contentions 
and also finds them to be without merit. 
  
Accordingly, it is hereby ORDERED that defendant 
Pfeil’s motion is denied in its entirety. 
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