
NOV 16 1853

HAROLD B. W1LLEY, Clerk

IN THE

supreme Court of tie ?!Aiteb 'tate
OCTOBER TERM, 1953

No

SroTTswoon THOMAS BOLLING, et al.,
Petitioners,

V.

C. MELVIN SHARPE; et al.,
Respondents.

BRIEF FOR PETITIONERS ON REARGUMENT.

GEORGE I. C. HAYES,
JAMES M. NABRIT, JR.,

Counsel for Petitioners.
HOWARD JENKINS,
G-EORGE M. JOHNSON,

DORSEY E. LANE,

HARRY B. MERICAN,
CHARLES QUICK,

HERBERT 0. REID, JR.,

JAMES A. WASHINGTON,
Of Counsel.

PREss or EYRON S. ADAMS, WASHINGTON, D. C.





INDEX

Page
Opinion Below ................................... 1

Jurisdiction .... ................................. 1
Questions Presented ............................... 4

Treaty and Statutes Involved ...................... 5

statement of the Case ..................... ........ 7

Errors Relied Upon ............................... 11

Summary of Argument ............................ 12

Argum ent .... ................................... 13

I. The respondents are without power to exclude
minor petitioners from admission to Sousa Junior
High School solely because of race or color or to
refuse adult petitioners permission to enroll their
children in Sousa Junior High School solely be-
cause of race or color .......................... 13

(A) The action of respondents in excluding minor
petitioners from admission to Sousa Junior
High School solely because of race or color
and in refusing permission to adult petitioners
to enroll their children in Sousa Junior High
School solely because of race or color violates
the policy of the Federal Government ....... .13

(B) There is no statutory authority for the action
of respondents complained of here ......... .23

(C) An interpretation by this Court that these
Acts of Congress compel the segregation of
pupils in the District of Columbia solely on the
basis of race or color alone would render them
unconstitutional (Answer to Question 3 of the
C ourt) . . . ............................... 46

(D) The Denial of admission of minor petitioners
to Sousa Junior High School solely on the
basis of race or color deprives them of their
civil rights in violation of Title 8, United
States Code, Sections 41 and 43............ 80



ii Index Continued

Page
(E) The Court below erred in not granting peti-

tioners the relief prayed for and in granting
respondents' motion to dismiss minor petition-
ers' complaint on the ground that it failed to
state a claim on which relief could be granted 85

(F) This Court should declare that the actions of
respondents in requiring segregation in the
public schools is unlawful. It should direct
the District Court to enter a decree ordering
that such segregation be discontinued forth-
with and that petitioners be admitted to Sousa
Junior High School without distinction as to
race, as soon as necessary administrative ad-
justments can be made and in no event later
than the beginning of the next school year.
(Answer to questions 4 and 5 of the Court.) . . 88

Conclusion .......... ........... .................. 97

TABLE OF CASES CITED

Avery v. Georgia, - U. S. -, 97 L. ed. (Advanced p.
798 ) . . . . ..................................... 16

Buchanan v. Warley, 245 U. S. 60 .................. 16, 60
Baltimore & Ohio R. R. Co. v. U. S., 298 U. S. 349

(1938) .... .................................. 32,51
Barrows v. Jackson, - U. S. -, 97 L. ed. (Advanced

p .961 ) .... ................................... 16
Bob-Lo Excursion Co. v. Michigan, 333 U. S. 28 ...... 16
Board of Education v. Barnette, 319 U. S. 624 (1943) . . 58
Brotherhood of Railway Trainmen v. Howard, 343

U . S . 768 ..................................... 17
Browne, et al. v. Magdeburger, et al., 86 App. D. C. 173,

182 F. (2d) 14 (1950) ......................... 10,46
Callen v. Wilson, 127 U. S. 540 (1888) .............. 50
Capital Traction Co. v. Hof, 174 U. S. 1 (1899) ...... 49
Carr, et al. v. Corning, et al., 86 App. D. C. 173, 182,

F. (2d) 14 (1950) .......................... 10, 32, 46
Cummings v. Missouri, 4 Wall. 277 (1866) . . . .66, 69, 75, 78
Den ex dem. Murray v. Hoboken Land Improvement

Co., 18 How. 272, 276, 15 L. ed. 372 .............. 32
D. C. v. Thompson, 73 S. Ct. 1007 .................. 20, 93
Dunlap v. U. S., 173 U. S. 65, 75 ..................... 31



Index Continued iii

Page

Edward v. California, 314 U. S. 180, 184 ............ 15
Ex Parte Endo, 323 U. S. 283 (1944) . . .18, 34, 35, 44, 51, 59
Ex Parte Garland, 4 Wall. 333 (1866) .............. 69

arrington v. Tokushilge, 213 U. 5. 284 (1927) .51, 55, 56, 57
Oiles v. iarris, 189 LI. 5. 475 (1903) ... ....... . . .... 67

ebhart v. Belton, 91 A. 2d 137, 149 ........... ..... 91
Georgetown College v. lluighes, 130 F. (2d) 810 (1942) 54
Quinn v. U. S., 236 U. 5. 347 ... .................... 15
Henderson v. United States, 389 U. 5............15,17,84
Hill v. Texas, 316 U. 8. 400 ....................... 16
firabayashi v. United States, 320 U. 5. 81, 100 (1943)

14, 15, 18, 35, 58
Home Building & Loan Association v. Blaisdell, 290

U. S. 398, 442-443 ............................ 33

Hurd v. Hodge, 334 U. S. 24 (1948) ................ 17, 81
Korematsu v. United States, 323 U. S. 214 (1944)

15, 18, 59
Lane v. W ilson, 307 U. S. 268 ....................... 15
Marbury v. Madison, 1 Cranch (U. S.) 137, 177, 2 L. ed.

60 .... ....................................... 31
Maxwell v. Dow, 176 U. S. 581 ...................... 31
McLaurin v. Oklahoma State Regents, 339 U. S. 637

(1950) .... ..... .......................... 16, 84
Meyer v. Nebraska, 262 U. S. 390 (1923) ............ 51, 52
Minersville School District v. Gobitis, 310 U. S. 586

(1940)...................................... 58
Missouri v. Holland, 252 U. S. 416, 433 .............. 34
Missouri, ex rel. Gaines v. Canada, 305 U. S. 337, 352 .. 89
Morgan v. Virginia, 328 U. S. 373 ................... 16

Nixon v. Condon, 286 U. S. 73 ...................... 16
Oyama v. California, 332 U. S. 633 (1948) . .. .16, 68, 69, 77
Perez v. Lippold, 32 Cal. (2d) 711, 198 P. (2d) 17

(1948 ) . . .. ................................... 71
Pierce v. Society of Sisters, 268 U. S. 510 (1925) . . . .51, 52
Pierre v. Louisiana, 306 U. S. 354 ................... 16
Plessy v. Ferguson, 163 U. S. 532, 559 ............... 14
Railroad Co. v. Brown, 17 Wall. 445 (1873) ......... 1.8, 69
Railway Mail Asoiciation v. Corsi, 326 IT. 8. 88, 94 ... . 17
Scneiderman v. United States, 320 U. S. 118 (1943) . . 79
Shelley v. Kraemcr, .334 U. R. 1 (1948) ....... . .. 16, 84, 96
Sipuel v. Board of Regents, 322 UI. S. 631, 633........ 89
Skinner v. Oklahoma, 316 U. S. 535 (1942) .......... 77



iv Index Continued

page
Smith v. Allwright, 321 U. S. 649 (1944) .......... . 15, 84
South v. Peters, 339 U. S. 276, 278 .................. 15
Steele v. Louisiana & Nashville R. R. Co., 323 U. S. 192

17, 35
St. Joseph Stock Yard Co. v. United States, et al., 298

U. S. 38, 51-52 ................... . ...... 32
Strauder v. West Virginia, 100 U. S. 303 (1879) - - 84
Sweatt v. Painter, 339 U. S. 629 (1950) .......... 16, 73, 75
Takahashi v. Fish and Game Commission, 334 U. S.

410 (1948) ... ............................... 84
Terry v. Adams, 73 S. Ct. 809, 97 L. ed. (Advanced p.

745)....................................... 15
United States v. Cruikshank, 92 U. S. 542 (1876) ..... 83
United States v. Lovett, 328 U. S. 303 (1946) ........ 68
United States v. Trans-Missouri Freight Ass'n, 166

U . 5. 290, 318 ................................. 31
Virginia v. Rives, 100 U. S. 313 (1880) .............. 83
Wall v. Oyster, 36 App. D. C. 50 (1910) .......... 46, 68, 78
Wolf v. Colorado, 338 U. S. 25, 27, 69 S. Ct. 1359, 1361 33
Yick Wo v. Hopkins, 118 U. S. 356 (1886) .......... 15, 84
Zucht v. King, 260 U. S. 174 (1922) . ................. 59

AUTHORITIES CITED

Berger, The Supreme Court and Group Discrimination
Since 1937, 49 Col. L. Rev. 201, 204-5 ............ 71

Cooper, The Frustrations of Being a Member of a Mi-
nority Group: What does it do to the Individual
and to his Relationship with Other People? 29
Mental Hygiene, 189-91 (1945) ................. 72

Deutscher & Chein, The Psychological Effect of En-
forced Segregation: A Survey of Social Science
Opinion, 26 Journal of Psychology, 259, 261-2 ..... .71

Dollard, Caste and Color in a Southern Town, 424
(1937) ....................................... 72

Myrdal, An A merican Dilemma, 645 (1944) .......... 70
MacIver, The More Perfect Union, 67-68 (1948) ...... 70
McLean, Group T ension. 2 Journal of American Medi-

cal Women's Association, 479, 482 .............. .72
McLean, Psychodynamic Factors in Racial Relations,

The Annals of the American Academy of Political
Science (March, 1946) 159, 161 ................. 72

Prudhomme, The Problem of Suicide in the American
Negro, 25 Phychoanalytic Review, 187, 200 ...... 72



Index Continued

NOTES Page

56 Yale Law Journal, 1059 at pp. 1061-2 (1947) ...... 70

MISCELLANEOUS

Brief of the Connaittee of Law Professors filed as Brief
Amicus Curiae in Supreme Court of the United
States in Swcaltf v. Painter, ef al., #44, October
teri 1949, Page 34 ........................... 73

Petition and Brief in support of Petition for Writ of
Certiorari in the Supreme Court of the United
States, in S'wealt v. Painter, #44, October term,
1949 ......................................... 75

UNITED STATES STATUTES AND CONSTITUTION

Title 8, United States Code, Sections 41 and 43.....4, 5, 9,
10, 11

Title 28, United States Code, Sections 1254(1), 2101(e) 4
Act of June 11, 1878, 20 Stat. 107, Cl. 80, Sec. 6, as

amended .June 20, 1906, 34 Stat. 316, Ch. 3446, Sec.
2 (D.C. Code, 1951 Ed., Title 31, Sees. 1110, 1111,
1112, 1113) ................................ 6, 26, 27

Act of June 20, 19O6, 34 Stat. 316, CI. 3446, Sec. 2 (D. C.
Code, 1951 Ed., Title 31, Sec. 1109) ............ 27, 28

Act of June 20, 1906, 34 Stat. 316, Ch. 3446, Sec. 7, as
amended by Act of June 4, 1924, 43 Stat. 370, Cb.
250, Art. 3 (D. C. Code, 1951 Ed., Title 31, Sec. 115) 7

Act of July 7, 1947, Public No. 163, 80th Cong., 1st
Sess., as amended by Act of Oct. 6, 1949, Public
No. 353', 81st Cong., 1st Sess. ................ 7,29

Act of February 4, 1925, 43 Stat. 806, 807, Chi. 140, Art.
1, Sees. 1 and 7 (D. C. Code, 1951 Ed., Title 31,
Secs. 201, 207) .............................. 7, 8

Fifth Amendment of the Constitution of the United
States ...................................... 4, 9, 11

Article I, Section 8, Clause 17 ...................... 49
Article I, Section 9, Clause 3 of the Constitution of the

L U nited States .............................. 4, 9, 11

TREATY

Charter of the United Nations, Chapter 1, Article 1,
Sec. 3, Article IX, Secs. 55, 56...........4, 5, 9, 10, 11

v



Index Continued

Page
STATE STATUTES AND CONSTITUTIONS

Alabama, Constitution, Article XIV, 1901........ - - - 36
Arkansas, Acts, 1931, #169, Section 97, p. 475; Pages

Dig. Section 11535 ......................... 36
Delaware, Constitution, Article X, Section 2, 1897 ... 36
Florida, Constitution, Article XII, Section 12, 1885 -. 36
Georgia, Constitution, Article VIII, Section 1, Par. 1,

1877 ....................- - -............ 36
Kentucky, Constitution, Section 187, 1890.......... 36
Louisiana, Constitution, Articles XII, Section 1, 1921 . 36
Maryland, Article 77, Chapter 9, Section 111; Chapters

18, Section 192, 193; Chapter 20, Section 203, 204;
Chapter 21, Sction 292 of Flack's Annotated Code
of Maryland .................................. 36

Mississippi, Constitution, Article VIII, Section 207,
1890 ......................................... 36

Missouri, Constitution, Article XI, Section 3, 1875 ...- 37
North Carolina, Constitution, Article IX, Section 2,

1868, Convention 1875 ......................... 37
Oklahoma, Constitution, Article XIII, Section 3, Okla-

homa Statutes Annotated, Title 70; Article 5, Sec-
tions 5-1, 5-4, 5-5 .............................. 37

South Carolina, Constitution, Article XI, Section 7,
1895 ......................................... 37

Tennessee, Constitution, Article XI, Section 12, 1870 . . 37
Texas, Constitution, Article VII, Section 7, 1876...... 37
Virginia, Constitution, Article IX, Section 140, 1902 .. 37
West Virginia, Constitution, Article XII, Section 8,

1872 ......................................... 37

APPENDIX

A.

Statutory and Constitutional Provisions in the States
where segregation in education is institutionalized

99-105

B.

District of Columbia Compulsory Attendance Law ... 106

vi



IN THE

Supreme Court oi tje E niteb 'tatez
OCTOBER TERM, 1953

No. 8

SPOTTSWOOD THOMAS BOLLING, et at.,
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C. MELVIN SHARPE, et al.,
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BRIEF FOR PETITIONERS ON REARGUMENT.

OPINION BELOW.

The final decree of The United States District Court for
the District of Columbia is unreported, but appears in the
Record (R. p. 19).

JURISDICTION.

The final decree of the District Court was entered on
April 9, 1951 (R. p. 19). The notice of appeal to the
United States Court of Appeals for the District of Colum-
bia Circuit was given on April 10, 1951 (R. p. 20). Briefs
were filed by petitioners and respondents in the United
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States Court of Appeals for the District of Columbia Cir-
cuit. Before argument, before submission of the case for
judgment on the briefs, and before judgment petitioners
filed a Petition for Writ of Certiorari in this Court, asking
that this Court review the judgment of the LUnited States
District Court for the District of Columbia before judg-
ment by the United States Court of Appeals for the District
of Columbia Circuit. Certiorari was granted by order of
this Court dated November 10, 1952. On December 10, 1952
this case was submitted to this Court on brief and argu-
ment, and on June 8, 1953 this Court handed down the fol-
lowing order:

"8. Brown vs. Board of Education of T opeka, etc.
101. Briggs vs. Elliott.
191. Davis vs. County School Board, etc.
413. Bolling vs. Sharpe.
448. Gebhart vs. Belton.

Each of these cases is ordered restored to the docket
and is assigned for reargument on Monday, October
12, next. In their briefs and on oral argument counsel
are requested to discuss particularly the following
questions insofar as they are relevant to the respective
cases:

1. What evidence is there that the Congress which
submitted and the State legislatures and conventions
which ratified the Fourteenth Amendment contem-
plated or did not contemplate, understood or did not
understand, that it would abolish segregation in public
schools?

2. If neither the Congress in submitting nor the
States in ratifying the Fourteenth Amendment under-
stood that compliance with it would require the innue-
diate abolition of segregation in public schools, was it
nevertheless the understanding of the framers of the
Amendment

(a) that future Congresses might, in the exercise of
their power under Section 5 of the Amendment, abolish
such segregation, or



c

(b) that it would he within the judicial power, in
light of future conditions, to construe the Aieiilment
as abolishing such segregatioi of its own force?

3. On the assumption that the answers to questions
2(a) and (b) do not dispose of the issue, is it within
the judicial power, in construing the Amiendmenii, to
abolish segregation in public schools?

4. Assuming it is decided that segregation in public
schools violates the Fourteenth Amendment,

(a) would a decree necessarily follow providing that,
within the limits set by normal geographic school dis-
tricting, Negro children should forthwith be admitted
to schools of their choice, or

(1)) may this Court, in the exercise of its eglnity
powers, permit an effective gradual adjistneuit to he
brought about from existing segregated systems to a
system not based on color distinctions?

5. On the assumption on which questions 4(a) and
(b) are based, and assuming further that this Court
will exercise its equity powers to the end described in
question 4(b),

(a) should this Court formulate detailed decrees in
these cases;

(b) if so what specific issues should the decrees
reach;

(c) should this Court appoint a special master to
hear evidence with a view to recommending specific
terms for such decrees;

(d) should this Court remand to the courts of first
instance with directions to frame decrees ii these cases,
and if so what general directions should the decrees of
this Court include and what procedures should the
courts of first instance follow in arriving at the specific
terms of more detailed decrees?

The Attorney General of the United States is invited
to take part in the oral argument and to file an addi-
tional brief if he so desires.''

Upon application duly had by the Attorney General of
the United States and acquiesced in by the parties in inter-
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est the date for the oral argument was changed from Octo-
ber 12, 1953 to December 7, 1953.

A motion was made by the petitioners and granted by
the Supreme Court of the United States to substitute par-
ties so as to have the personnel of the Board of Education
of the District of Columbia to conform with the names of
its present members.

This is an appeal fromh a decree in a civil action (lenyinig
1nu1 injnnetion and denying an aipplication for a declaratory
judgment that tfhe action of respondents, under color
of law, in refusing admission of minor petitioners
to Sousa Junior High School solely on the basis of race
or color was in violation of the due process clause of the
Fifth Amendment and Article I, Section 9, Clause 3 of the
Constitution of the United States, and also in violation
of Title 8, United States Code, Section 43, and further was
in violation of the Charter of the United Nations, Chapter
1, Article 1, Section 3, Chapter IX, Articles 55(G) and 56,
and denying an application for a declaratory judgment
that respondents are required by the Constitution and laws
of the United States to admit said minor petitioners to
Sousa Junior High School and to refrain from any distinc-
tion with respect to them because of their race or color in
affording them educational opportunities and dismissing
petitioners' complaint on the ground that it failed to state a
cause of action on which relief could be granted. The juris-
diction of this Court to review by writ of certiorari before
judgment in the United States Court of Appeals is con-
ferred by Title 28, United States Code, Sections 1254(1)
and 2101(e).

QUESTIONS PRESENTED.

1. Whether the Federal Government in providing educa-
tional opportunities for pupils of the District of Columbia
has power under the Constitution and laws of the United
States to segregate pupils solely on the basis of race or

color.
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2. (a) Whether Acts of Congress which provide educa-
tional opportunities for pupils in the District of Columbia
compel their segregatiou solely on the basis of race or color.

(h) If Acts of Congress which provide educationall op-
portmdties for pupils ini tie Distrirc0 (o olumin, cotpel

their segregation solely oni tihe basis of race or color,
whether these acts are unconstitutional.

(c) If Acts of Congress which provide educational op-
portunities for pupils in the Distriel. of Columbia permit
voluntary segregaticin solely on the basis of race oir color,
whether to the extent that this legislation is thus permissive

its implementation by actions of respondents to compel
segregation of pupils solely on the basis of race or color is
unconstitutional.

3. Whether the action of respondents in refusing to admit
minor appellants to Sousa Junior High School solely on
the basis of race or color violated petitioners' rights guar-
anteed them by the Constitution and Laws of the United
States.

4. Whether the United States District Court for the Dis-
trict of Columbia erred in denying petitioners' application
for an injunction and for a declaratory judgment and in
granting respondents' motion to dismiss petitioners' com-
plaint on the ground that it failed to state a claim on which
relief could be granted.

TREATY AND STATUTES INVOLVED.
Treaty:

Chapter I, Article 1(3), Article 2(2), Chapter IX,
Articles 55(c) and 56 of the United Nations Charter, 59
Stat. 1035 et seq.

Statutes

(A) Title 8, United States Code, Sections 41 and 43.
(B) An Act to provide for the public instruction of Youth

in Primary Schools throughout the County of Washington,
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in the District of Columbia, without the Limits of the Cities
of Washington and Georgetown, May 20, 1862, 12 Stat. 394,
Chapter 77, Sec. 35.

(C) An Act providing for the Education of Colored
Children in the Cities of Washington and Georgetown, Dis-
trict of Columbia, and for other Purposes. May 21, 1862,
12 Stat. 407, Chapter 83.

(D) An Act relating to Public Schools in the District of
Columbia, July 23, 1866, 14 Stat. 216, Chapter 217, Sec. 1.

(E) An Act donating certain Lots in the City of Wash-
ington for Schools for Colored Children in the District of
Columbia, July 28, 1866, 14 Stat. 343, Chapter 308.

(F) An Act of June 11, 1878, 20 Stat. 107, Chapter 180,
Section 6, as amended by Act of June 20, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1951 Ed., Title 31, Section 1110, was R. S. D. C. Section
281) (originally enacted June 25, 1864, 13 Stat. 187, 191,
Chapter CLVI Section 7)].

(G) Act of June 11, 1878, 20 Stat. 107, Chapter 180, Sec.
tion 6, as amended by Act of June 20, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1951 Ed., Title 31, Section 1111, was R. S. D. C. Section
282) (originally enacted June 25, 1864, 13 Stat. 187, 191,
Chapter CLVI, Section 16)].

(H) Act of June 20, 1906, 34 Stat. 316, Chapter 3446,
Section 2 [(now District of Columbia Code, 1951 Ed., Title
31, Section 1109, was R. S. D. C. Section 283), (originally
enacted June 25, 1864, 13 Stat. 187, 191, Chapter CLVI,
Section 17)].

(I) Act of June 11, 1878, 20 Stat. 107, Chapter 180, Sec-
tion 6, as amended by Act of June 20, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1940, Sections 31-1112, was R. S. D. C. Section 306) (In
substance-the Act of June 25, 1864, 13 Stat. 187, 191 Chap-
ter CLVI, Section 18)].
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(J) Act of June 20, 1906, 34 Stat. 320, Chapter 3446,
Section 7, as amended by Act of July 21, 1945, 59 Stat. 500,
Chapter 321, Title V (Section 21 effective July 1, 1945, now
District of Columbia Code, 1951 Ed., Title 31, Section 115).

(K) Act of June 11, 1878, 20 Stat. 107, Chapter 180, See-
tion 6 as amended by Act of .hune 21, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1951 Ed., Title 31, Section 1113, was R.. S. I). C. Section 310)
(originally enacted May 26, 1862, 12 Stat. 407, Chapter 83,
Section 2)].

(L) Act of July 7, 1947, Public No. 163, 80th Congress,
1st Session, as amended by Act of October 6, 1949, Public
No. 353, 81st Congress, 1st Session, District of Columbia
Code, 1951 Ed., Title 31, Sections 669, 670, 671.

(M) Act of February 4, 1925, 43 Stat.. 806, 807, Chapter
140, Art. 1, Sees. 1 and 7 (D. C. Code 1951 Ed., Title 31
Sees. 201, 207).

STATEMENT OF THE CASE.

On the 11th day of September, 1950, and during the time
when respondents were receiving students for enrollment
and instruction in Sousa Junior High School, a public
school in the District of Columbia attended solely by white
children, all of the minor petitioners, Negroes between the
ages of 7 and 16 years, citizens of the United States, resi-
dents of and domiciled in the District of Columbia, within
the statutory age limits for eligibility to attend the public
schools of the District of Columbia and subject to the com-
pulsory school attendance law of the District of Columbia,
accompanied by their parents, adult petitioners, presented
themselves to respondent Eleanor P. McAuliffe, the prin-
cipal of Sousa Junior High School, for enrollment and in-
struction therein. The adult petitioners are taxpayers and
citizens of the District of Columbia, and are required by
law to send their respective children, minor petitioners, to
the specific public schools designated by the respondents,



8

and are subject to criniial prosecution for failure so to do.
Act of February 4, 1925, 43 Stat. 80(, S07, Ch. 141, Art. I,
Sees. 1 and 7 ( D. C. Code 1951 Ed., Title 31, Sees. 201, 27).
Each minor p)etitioicer was denied id excluded from enroll-
ment and instruction at the Sousa Junior High School
solely because of race or color.

On the 27th (lay of October, 1950, minor petitioners,
through their attorneys, appealed to respondents Lawson J.
Cantrell, Associate Superintendent of Schools in charge
of the vocational and junior high schools in the District of
Columbia, Divisions 1-9 (now Division I), restricted to
white pupils. Again each minor petitioner was denied and
excluded from enrollment and instruction at the Sousa
Junior High School solely because of race or color.

On the 31st day of October, 1950, minor petitioners,
through their attorneys, appealed to respondent Norman .J.
Nelson, First Assistant Superintendent of Schools, Divi-
sions 1-9, restricted to white pupils, and to respondent
Hobart M. Corning, Superintendent of all the public schools
in the District of Columbia, and each denied and excluded
each minor petitioner from enrollment and instruction at
Sousa Junior High School solely because of race or color.

On the 1st day of November, 1950, the respondent Board
of Education of the District of Columbia upheld the actions
of the other respondents and itself denied and excluded
minor petitioners from enrollment and instruction at Sousa
Junior High School solely because of their race or color.

Having exhausted their administrative remedies, there-
after and on November 9, 1950, petitioners, on their own
behalf and on behalf of others similarly situated, filed a
complaint (R. p. 1) and brought a class suit ini the United
States District Court for the District of Columbia, against
the respondents, members of the School Board and officials
of the public school system of the District of Columbia, in
their respective official capacities. The action sought a
declaratory judgment pursuant to Rule 57 of the Federal
Rules of Civil Procedure, stating that the respondents are
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without right in construing the statutes having to do with
public education in the District of Columbia so as to re-

quiro said respondents to exclude the minor petitioners

from attendance at the Sousa Junior High School and in
denying to the iunor petitioners the right of attendance

at the Sousa Junior High School in violation of their rights
as secured to them by the due process of law clause of the

Fifth Amendment of the Constitution of the United States,
by Title 8, United States . ode, Sections 41 and 43, and
by Article I, Section 9, Clause 3, of the Constitution of the

United States, prohibiting legislation in the nature of a
Bill of Attainder, and b.y the Charter of the United Nations,
Chapter 1, Article 1., Section 3, Article 2, Section 2, Chap-
ter IX, Articles 55(c) and 55 and 5G, and further stating
that tih said respondents are required by the Conistitutioin
and laws of the United States to admit said minor peti-

tioners to Sousa Junior High School and to refrain from
any distinction with respect to them because of their race
or color.

The action further sought an interlocutory and a perma-
nent injunction restraining respondents, and each of them,
their successors in office, and their agents, and employees
from precluding the admission of minor petitioners and
other Negro children similarly situated to the Sousa Junior
High School for no other reason than because of their race
or color, upon the grounds that said refusal of admission
as applied to minor petitioners or other Negroes similarly
situated, in whose behalf they sue, denies them their privi-
leges and immunities as citizens of the United States, and
is in violation of their rights as enunciated under the due
process of law clause of the Fifth Amendment of the Con-
stitution of the United States, Title 8, United States Code,
Sections 41 and 43, Article I, Section 9, Clause 3, of the

Constitution of the United States, and the Charter of the
United Nations, Chapter I, Article 1, Section 3, Article 2,
Section 2, Chapter IX, Articles 55(c) and 56.

The action also sought an interlocutory and a permanent
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injunction requiring respondents, and each of them, their
successors in ofice, and their agents and employees to ad-
mit the minor petitioners to attendance in the Sousa Junior
High School in conformity with their rights as secured to
them by the due process of law clause of the Fifth Amend-
ment of the Constitution of the United States, Title 8,
United States Code, Sections 41 and 43, and Article I, See-
iton 9, Clause 3, of' the Consiitutii of the Tnjited States,
and fhe carter r of' tIhe Uuiled Nations, ChapterI, Article1,
Section 3, Article 2, Section 2, Chapter IX, Articles 55(c)
anl 56.

Subsequently, the respondents, through their attorneys,
filed a motion to dismiss the complaint on the ground that
the complaint failed to state a claim upon which relief could
be granted (R. p. 18). The Honorable Walter M. Bastian,
Judge in the United States District Court for the District
of Columbia, refused either to grant an injunction restrain-
ing respondents from denying minor petitioners admission
to Sousa Junior High School solely on the basis of race
or color, or to issue a declaratory judgment that said denial
was in violation of petitioners' rights under the Constitu-
tion and laws of the United States, or to issue a decree
requiring respondents to admit minor petitioners to Sousa
Junior High School free of any racial distinctions, and on
April 9, 1951, granted the motion to dismiss (R. p. 19).
The District Judge at the close of oral argument stated
that he was bound by the holding of the United States
Court of Appeals for the District of Columbia Circuit in
Carr, et al. v. Corning, 86 App. D. C. 173, 182 F. (2d) 14
(1950), and Browne, et al. v. Magdeburger, et al., 86 App.
D. C. 173, 182 F. (2d) 14 (1950).

An appeal was taken to the United States Court of Ap-
peals for the District of Columbia Circuit (R. p. 20), and
briefs were filed therein. This case has not been set down
for oral argument, nor has it been submitted for judgment
on the briefs, and no orders with respect thereto have been
entered by that Court.
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ERRORS RELIED UPON.

The District Court erred:

1. In refusing to enter a declaratory judgment holding
that the respondents are without right in excluding minor
petitioners from Sousa Junior High School under color of
law upon the ground that these actions violate rights se-
cured by the duo process clause of the Fifth Amendment
and Article I, Section 9, Clause 3 of the Constitution of the
United States, and by Title 8, United States Code, See-
tions 41 and 43, and by tire Charter of the lUited Nations,
Chapter I, Article 1, Section 3, Article 2, Section 2 and
Chapter IX, Articles 55(c) and 56; and in refusing to hold
that respondents are required by the Constitution and
Jaws of the United States to adlit said minor petitioners
to Sousa .Tuior High School and to refrain from any dis-
tinction with respect to them because of their race or color.

2. In refusing to restrain respondents from denying ad-
mission of minor petitioners to Sousa Junior High School
for no other reason than because of their race or color, upon
the ground that this action is in violation of their rights
secured under the (ue process clause of the Fifth Amend-
ment, and Article VI, Clause 2 of the Constitution of the
United States, Title 8, United States Code, Sections 41 and
43, and the Charter of the United Nations, Chapter I, Arti-
cle 1, Section 3, Article 2, Section 2, Chapter IX, Articles
55(c) and 56.

3. In refusing to issue a decree requiring respondents to
admit minor petitioners to Sousa Junior High School in
conformity with their rights under the Constitution and
laws of the United States, and in refusing to hold that Acts
of Congress do not compel racial segregation in the public
schools of the District of Columbia, for they would then
violate Article I, Section 9, Clause 3 of the Constitution of
the United States, and respondents were in error in apply-
ing and construing said statutes so as to require the exclu-
sion of minor petitioners from Sousa Junior High School
solely on the basis of race or color.
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4. In granting respondents' motion to dismiss peti-
tioner's comiplaint on the ground that it failed to state a
claim on which relief could b1) granted.

SUMMARY OF ARGUMENT.

THE RESPONDENTS HAVE NO POWER OR AUTHORITY
TO EXCLUDE MINOR PETITIONERS FROM ADMISSION
TO SOUSA JUNIOR HIGH SCHOOL SOLELY BECAUSE OF
RACE OR COLOR OR TO REFUSE PERMISSION TO ADULT
PETITIONERS TO ENROLL THEIR CHILDREN IN SOUSA
JUNIOR HIGH SCHOOL SOLELY BECAUSE OF RACE
OR COLOR.

A.

The Action of the Respondents Violates the Policy of the Federal
Government.

1. ft volates National Federal Policy.

2. It violates Federal Policy in the District of Columbia.

B.

The Acts of Congress Which Provide Educational Oppor-
tunities for Pupils in the District of Columbia Do Not Compel
Their Segregation Solely on the Basis of Race or Color.

C.

If These Acts of Congress Are Interpreted As Compelling
Segregation of Minor Petitioners in the Public Schools of the
District of Columbia Solely on the Basis of Race or Color Then
These Acts Are Unconstitutional.

1. These Acts would then deprive petitioners of their
rights protected by the due process clause of the Fifth
Amendment of the Constitution of the LTnited States.

2. These Acts would then be bills of attainder in viola-
tion of Article 1, Section 9, Clause 3 of the Constitution of
the Tnited States.
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D.

The Action of Respondents Deprives Petitioners of Their
Civil Rights in Violation of Title 8, United States Code, Sections
41 and 43.

E.

The Court Below Erred in Not Granting Petitioners the
Relief Prayed for and in Granting Respondents' Motion to
Dismiss Minor Petitioners' Complaint on the Ground That
It Failed to State a Claim on Which Relief Could Be Granted.

F.

The Answers to Questions 4 and 5 Asked by the Court.

ARGUMENT.

THE RESPONDENTS ARE WITHOUT POWER TO EX-
CLUDE MINOR PETITIONERS FROM ADMISSION TO
SOUSA JUNIOR HIGH SCHOOL SOLELY BECAUSE OF
RACE OR COLOR OR TO REFUSE ADULT PETITIONERS
PERMISSION TO ENROLL THEIR CHILDREN IN SOUSA
JUNIOR HIGH SCHOOL SOLELY BECAUSE OF RACE OR
COLOR.

A.

The Action of Respondents in Excluding Minor Petitioners
From Admission to Sousa Junior High School Solely Because
of Race or Color and in Refusing Permission to Adult Peti-
tioners to Enroll Their Children in Sousa Junior High School

p Solely Because of Race or Color Violates the Policy of the
Federal Government.

Here we are not dealing with the delicate question of
State-Federal relations. In this case we are complain-
ing of the action of school officials of the District
of Columbia, the Capital of the United States. This
is no local setting, this is also the capital of the
free world. In this framework the question before
the Court is not merely the technical question of the
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propriety or reasonable'ness or even lawfulness of the action 4
of the respondents hut it is the basic inquiry as to whether
there is constitutionally embedded in the heart of oug
democracy the seeds of racisI or whether, as said by Mir,
.Tustice Harlan in his dissent in Plessy v. Ferguson, 163
U. S. 532, 559. ".. .Our Constitution is color blind . . . '

Certain it is that a determination by this Court that the
Federal Government may segregate pupils in the public
schools in the capital of the United States solely on the
basis of race or color and that such action is within the
spirit all] purpose and meaning of our Constitution would
not only be a complete reversal oC the position of this Court,
but would strip from our democratic system its fund.
mental and universal appeal to all races and creeds.

Our Federal policy as foni.iid in the Constitution, Laws
and Treaties of the United States, the executive and admin.
istrative acts of the Executive branch of the Federal (ov-
eirnent, as well a.s in the applicable lgal precedents inter-
diets aiy sutch dctermiiniation.

The Federal policy in this regard is revealed in the lan-
guage of this Court inl Hira bayashi v. United States, 320
U. S. 81 (1943) where it said at p. 1(}0:

"Distinctions between citizens solely because of their
ancestry are by t heir very nature odious to a free
people whose institutions are founded upon the doc-
trine of equality."

Broadly stated, it is the policy of the Government of the
United States that the exercise of rights enjoyed by citizens
of the United States ly virtue of their status as such may
not be conditioned 'in the basis of race or color. This policy
has been recognized and effectuated by the executive, the
legislative and the judicial branches of the Federal Govern-
ment. This policy has been given effect not only where the
Federal Government is dealing directly with its citizens
but also where state action is involved.
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1.

THE DECISIONS OF THIS COoUiT ARE INDICATIVE OF THIS
FEDERAL POLICY.

This Court, in a long line of decisions, has developed the

doctrine that Government ny not condition the exercise
of any right it affords solely on the basis of race or color.

In the evolution of this doctrine, this Court has come to

view race as an irrational premise for governmental action.
Fick W o v. iH pkin s, 118 U. S. 356.

In Hirabayashi v. United States, 320 U. 8. 81, 100, Mr.
Chief Justice Stone characterized racial distinctions as
"odious to a free people." In Koremuatsu v. United States,
323 U. S. 214, 216, Mr. Justice Black viewed such racial
restrictions as "immediately suspect." Mr. Justice Jack-
son, concurring in TEdward v. California, 314 U. S. 180, 184,
referred to race and color as "constitutionally an irrele-
vance. " Mr. Justice Douglas, dissenting in South v. Peters,
339 U. S. 276, 278, characterized discriminations based upon
race, creed or color as "beyond the pale." Mr. Justice

Burton, in Henderson v. United States, 339 U. S. 816, 824,
while not reaching the constitutional question raised, de-
scribed signs, partitions and curtains segregating Negroes
in railroad dining cars as emphasizing "the artificiality of a
difference in treatment which serves only to call attention
to a racial classification of passengers holding identical
tickets and using the same public dining facility."

a.

TWlere State Action Was Involved.

This thesis has pervaded a wide realm of judicial opinion.
Sweeping decisions have secured the right of Negroes to

make effective use of the electoral process consistent with
the requirements of the Fifteenth Amendment ; Gninn v.

United States, 238 U. S. 347; Lane v. Wilson, 307 U. S. 268;
Sklith v. Allwright, 321 U. S. 649; Terry v. Adams, 73
S, Ct. 809, 97 L. ed. (Advance p. 745).
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This Court has defined the Fourteenth Amendment itself,
as a broad prohibition against Government enforcement of
differentiations and discriinations based upon race or
color. Thus, this Court l:as heldi tha state action restrict,
iug the right of Negroes to vote is a violation of the Four-
teenth Amendment. Nixon v. Condo, 286 U. S. 73.

Similarly, it has refused to sanction the systematic ox,
clnsion of Negroes from the petit or grand jury; [Jill v.
Texas, 316 U. S. 400; Pierre v. Louisina,. 306 U. S. 354;
their representation on juries on a token or Iproportional
basis; Cassell v. T exas, 339 U. S. 282 ; Shepherd v. Florida,
341 U. S. 50; or any method in the selection of juries found
susceptible of racial discriminationl in practice; .Av'ry v.
Georgia, .. . U. S. -, 97 L. ed. (Advance p. 798).

No state may sanction or enforce racial distinctions
in the use, occupancy or ownership of real property;
Buchanan v. iVarley, 245 U. S. 60, even though applied
equally to Negroes and white persons; Shelley v. Kraener,
334 U. S. 1; B1?arrows v. Jackson, ____ U. S. _____, 97 L. ed.
(Advance p. 961); and see Oyama v. California, 332 U. S.
633.

At the graduate and professional school level, closest to
this case, racial distinctions as applied have been struck
down. lcLanrin v. Oklahoma State Regents, 339 U. S. 637;
see Sweatt v. Painter, 339 U. S. 629.

State laws requiring racial segregation in interstate com-
merce have been declared an invalid invasion of commerce
power reserved to the Congress. Morgan v. Virginia, 328
U. S. 373. But where a state sought to enforce against an
interstate carrier its local nondiscriminatory policy, its in-
vasion of the commerce power was upheld. Bob-Lo Excur-
sion Co. v. Michigan, 333 U. S. 28.

The only way in which the decision in the Morgan case
can be reconciled with the decision in the Bob-Lo case is
to say that there is a Federal policy against racial distinc-
tion and state action in implementation of that policy is

permissible under the commerce clause, while state action
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in derogatiou of tlat policy is a burden on interstate corn-
merce and invalid.

Again, in passing on the contention of a lablOT Union that

the application of a state civil rights law prohibiting it from
discriminating in membership in its organization on the
basis of race was offensive to the Fourteenth Amendment,
this Court held tlit the judiciaIl determination sought
"'would he a distortion of policy mnifesteci in that Amend-
ment which was adopted to prevent state legislation de-
signed to perpetuate discriminatioin (ln the basis of race or
color." Railway Mail Ass'n v. (Torsi, 326 I. S. 88, 94. This
holding seems to indicate a national policy against dis-
crimination on the basis of race nd to render valid all

state action in support of this policy.

b.

Where Federal Action TTas Iovolved.

This Court has invalidated every restrictive action of the
Federal Government which was based upon race or color
alone when complained of by citizens of the United States
with one exception, namely, in the Japanese cases.

It prohibited the racial distinctions complained of in
Henderson v. United States, 339 U. S. 816, with respect to
dining cars in use in interstate commerce.

It declared United States District Courts had no power
in the District of Columbia to grant injunctions in aid of
restrictive covenants based on race. Hurd v. Hodge, 334
U. S. 24.

In Steele v. Louisville and Nashville R. R. Co., 323 U. S.
192, this Court, although not reaching the constitutional
question raised, held that enforcement of a collective bar-
gaining agreement discriminating against Negroes as to
seniority rights would be enjoined. A more recent case
went further. In Brotherhood of Railroad Trainmen v.
Howard, 343 U. S. 768, the Court held that collective bar-
gaining agents cannot use their position and power to de-
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stroy colored workers' jobs in order to give themi to
white workers. The Court this inivalidated attempts to dis.
qualify colored workers for empjloymienit ou the basis solely
of their race or color.

This Court has upheld a departure from this policy in
only one situation. The restriction placed upoi perVsons
of Japanese origin on the WVest Coast during World
War II were sustained in irabryashi v. United Sttc,
320 U. S. 81, andi in Koremisu v. United States,
323 U. S. 214, as emergency war measures taken by the
national government in a dire national peril of the gravest
nature. The military decision was upheld as an implied

power under the War Power where the Court decided
that it should not interfere with measures considered
necessary to the safety of the nation by those pri-

marily responsible for its security. Yet, in upholding these
orders, the Court made some of the most sweeping con-
demnations of governmental action based upon race and
color ever announced by our judiciary. And while de-
parture from accepted standards of governmental conduct
was sustained in order to remove persons of Japanese
origin from areas where sabotage and espionage might have
worked havoc with the national war effort, once this re-
moval was accomplished and individual loyalty determined,
further restrictions based upon race or color could no
longer be countenanced. Ex pane En do, 323 U. S. 283.

As a matter of fact in Railroad Company v. Brown, 17
Wall. 44, where Congress had granted a charter to Rail-
road Company in which it prohibited separate street cars
for Negroes in the District of Columbia, and enacted a
statute to the same effect, this Court upheld the validity of
these limitations. This case, the first case involving segre-
gation to reach this Court after the adoption of the Four-

teenth Amendment, again is in line with our Federal policy
against racial distinctions in the District of Columbia.
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2.

THE ACTS OF CONGRESS ARE INDICATIVE OF THIS FEDERAL

POLICY.

Petitioners submit that in 1no instance has Congress con-
ditioned the enjoyment of a federally created right on the
race or color of citizens upon whom the right is conferred,
and that in every instance in which Congress has made
reference to race or color of citizens in its legislation the
purpose of the reference has been to eliminate or diminish
the effect of a real or threatened disability based upon race.
It is axiomatic that since the time that Negroes became
citizens of the United States Congress has repeatedly
sought through the legislative power to achieve equality
and eliminate inequality of all citizens without regard to
race or color. A clear line of intent is seen from the enact-
ment of the civil rights statutes shortly after the Civil War
to the recent amendments to the National Labor Relations
Act.

1. Emancipation of Slaves in the District of Columbia
1862. (Act of April 16, 1862, 12 Stat. 376, Chapter LIV,
Section 1).

2. Removal of Black Codes in the District of Columbia
in 1862. (Ibid., Section 12).

3. The Bill of 1865 providing against separate street cars
in the District of Columbia. Act of March 3, 1865, 13 Stat.
536, Section 5.

4. The Freedmen's Bureau Bill, Act of March 3, 1865, 13
Stat. 507, Ch. 90.

5. The Civil Rights Bill of 1866, Act of April 9, 1866, 14
Stat. 27.

6. The Equal Electors Law of 1869. Act of March 18,
1869, 16 Stat. 3, Chapter 3.
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7. The Civil Rights Bill of 1871, Act of April 20, 1871, 17
Stat. 13.

8. The Civil Rights Act of 1875, Act of March 1, 1875, 18
Stat. 335.

9. The United Nations Charter. Chapter I, Article 1,
Section 3, Chapter IX, Sections 55 and 56.

3.

THE LAWS OF THE LEGISLATIVE ASSEMBLY OF THE DISTRICT OF

COLUMBIA ARE INDICATIVE OF THIs FEDERAL POLICY.

1. The Equal Service Law of 1872. Act of June 20, 1872,
Comp. St. 1894, C. 16, Sec. 148 et seq.

2. The Equal Service Law of 1873. Act of June 26, 1873,
Comp. St. 1894, C. 16, Sec. 151 et seq. (This statute was
upheld in District of Columbia v. John R. Thompson, 73
Supreme Court 1007).

4.

THE ACTION OF THE EXECUTIVE BRANCH OF THE FEDERAL

GOVERNMENT IS INDICATIVE OF THIS FEDERAL POLICY.

In recent years the President of the United States and his
subordinates in the executive branch have come to exercise
an increasing quantum of regulatory control over the con-
duct of citizens of the United States. There has arisen
both by virtue of legislative delegation as well as executive
initiative a great body of federal administration of im-
portant social and economic programs affecting the rela-
tionship between the citizen and the Federal Government.
In the administration of these programs, care has been
taken to see to it that enjoyment of the benefits of the pro-
grams would in no instance be conditioned upon the factors
of race or color. Again it is submitted that there is no in-
stance of federal action by the executive in which the enjoy-
ment of a federally created right has been conditioned upon
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the race or color of the citizen. Moreover, ii areas pecu-
liarly within the purview of the executive the following

specific afirmative efforts have been made to eliminate such

racial distilctionis as are found to exist in the government-

citizen relationship:

1. The President's Committee on Civil Rights.

Former President Harry S. Truman created a com-
mittee to determine to what extent law-enforcement
measures may be strengthened and improved to safe-
guard the civil rights of the people, President's Com-
nittee on Civil Rights, Executive Order 9808, Decem-

her 5, 1946. The report and recommendations of this
committee dealt largely with the injustices and in-
equalities found in the economic, social and political
life of Negroes. The Report of the President's Com-
mittee on Civil Rights, "To Secure These Rights."
(GPO.: 1947), passim.

2. The President's Contract Compliance Order.

Executive Order 10210, Sect. 7, February 6, 1951,
prohibited discrimination solely on the basis of race or
color by an employer who obtains a government con-
tract. Executive Order No. 10308, December 6, 1951,
extended and improved this prohibition, and created
a committee, composed of government officials, to ferret
out and correct any breaches thereof. These Executive
Orders were rescinded and replaced by Executive Or-
der No. 10479, August 13, 1953, which provided that
the Vice President of the United States be Chairman,
and incorporated the substance of the two Executive
Orders above-mentioned.

3. The President's Statement as to segregation in the
District of Columbia.

President Eisenhower, in his State of the Union Mes-
sage to the Congress, February 2, 1952, said that he
will use the power of his office to wipe out segregation
in the Nation's Capital.
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4. The Ending of Segregation in all parks, playgrounds
and restaurants operated by the Federal Government.

Numerous Federal Regilations prohibit segregation
on the basis of race or color in all parks, playgrounds,
and restaurants operated by the federal goverIinint, 36
C. F. R. 1.60, 12.7, 3.45 (1949 ed. and pocket Supple-
ment); 14 C. F. R. 570.16 (1949 l.).

5. The Ending of Segregation in the Armed Services.

Executive Order 9981, July 26, 1948, declared it to be
the policy of the President that there be equality of
treatment and opportunity for all persons in the armed
services without regard to race, color, religion or na-
tional origin.

6. Fair Employment Practice Order for Federal Gov-
ernment.

Executive Order 9980, July 26, 1948, commanded that
all personnel actions taken by Federal appointing of-
ficers be based solely on merit and fitness; and that in
all such actions there shall be no discrimination because
of race or color. This Order is amplified by Executive
Order No. 10479, supra.

7. The ending of segregation in Housing projects in the
District of Columbia.

By resolution of the National Housing Authority
June 4, 1953, the policy of segregation in Housing
projects in the District of Columbia was abandoned.

8. District of Columbia Contract Compliance Order.

The District of Columbia Contract Compliance Or-
der, G. F. 47-030, L. S. 6000-B, October 26, 1953, pro-
vides that no eniployer receiving a I)istrict of Columbia
government contract shall discriminate against any
citizen because of race or color in the execution of that
contract.
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B.

There Is No Statutory Authority for the Action of Respondents
Complained of Here.

The statutes upon which respondents rely are as fol-

lows:

(a) An Act to pro vide [or the public instruction of Youth
pn Primary Schools throughout the County of WasJington,
in, the District of Columbia, without the Limits of the. Cities
of Washington and Georgetown, May 20, 1862, 12, Stat. 394,
Chapter 77, NS'er. 35, which provides:

And be it further enacted, That the said levy court
may in its discretion, and if it shall be deemed by said
court best for the interest and welfare of the colored
people residing in said County, levy an annual tax of
one-eighth of one percent. on all the taxable property
in said county outside the limits of the cities of Wash-
ington and (orgetown, owned by persons of color,
for thec 1tprpse of inlitiating a system o~f edlucationl of

colored children in said county, wichtax sll be col-
lected in the same manner as the tax named in section
thirteen of this Act. And it shall 1be the duty of the
trustees elected under section ine to provide suitable
and convenient rooms for holi cools for colored
children, to employ teachers therefore, and to approp-
riate the irceeds of said tax to the payment of teach-
ers wages, rent of school rooms, fuel alll other neces-
sary expenses pertaining to said schools, to exercise a
general supervision over them, to establish proper dis-
eipline, and to endeavor to promote a full, equal and
useful instruction of the colored children in said coun-
ty, Tt shall be lawful for such trustees to impose a tax
of nlot mor71e thaltn fifty {cents per monc~lth on1 the parent or
guardian1 of eachi child attecnding such schools, to be

applied t~o thef piaymlent of' th}e expeny~ses of thie school of

which s;uchl child shall be an atetuidanit ; and inl the1 exer-

cise of this powert~ the trustees muay, from time to timde,
discontinue1 thek' pa yment altogether, or' maly graduate

the tax atccording to thec ability ofi the childl andc thec
w ants of th e school. Andl said trustees alre authoize d

to receive anry donations or contributions that may be
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maide for the benefit of said schools by persons dis-
posed to aid in the elevation of the colored population
in the District of Coluiia, and to apply the same in
such manner as in thei cr opinion shall 1beQ best calculated
to effect the object of the donors, said trustees being
required to accout for all [undts reeeivel by them,
and to rep.)ort to the conlllunissimners in accordance with
the p'rvisinis ol section twenty-two of this Act.

(b) An Act providing for the Education of Colored Chil-
dren in the Cities of Washington and G eorgetown, District
of Columbia, and for other Purposes. May 21, 1862, 12
Stat. 407, Chapter 83:

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled, That from and after the passage of this Act
it shall be the duty of the municipal authorities of the
cities of Washington and Georgetown, in the District
of Columbia, to set apart ten percentum of the amount
received from taxes levied on the real and personal
property in said cities owned by persons of color; which
sum received for taxes, as aforesaid, shall be approp-
riated for the purpose of initiating a system of primary
schools for the reduction of colored children residing in
said cities.

Sec. 2. And be it further enacted, That the boards
of trustees of public schools in said cities shall have
sole control of the fund arising from the tax aforesaid,
as well as from contributions by persons disposed to
aid in the education of the colored race, or from any
other source, which shall be kept as a fund distinct
from the general school fund ; and it is made their duty
to provide suitable rooms and teachers for such a num-
ber of schools as, in their opinion, will best accommo-
date the colored children in tbe various portions of
said cities.

Sec. 3. And be it further enacted, That the board of
trustees aforesaid shall possess all the powers, exer-
cise the same functions, and have the same supervision
over the schools provided for in this act as are now
exercised by them over the public schools now existing
in said cities by virtue of the laws and ordinances of
the Corporation thereof.
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Sec. 4. Awd be it further enacted, That all persons
of color in the District of Columbia, or in the corporate
limits of the cities of Washington and Georgetown,
shall be subject and amenable to the same laws and
ordinances to which free white persons are or may be
subject or amenable; that they shall be tried for any
offenses against the laws in the same manner as free
white persons are or may be tried for the same of-
fences; and that uponl being legally convicted or any
crin or offence against any law or ordinance, such
persons of color shall he liable to the same penalty or
punislment, and no other, as would be imposed or in-
flicted upon free white persons for the same crime or
offence; and all acts or parts of acts inconsistent with
the provisions of this Act are hereby repealed.

(c) An Act relating to Public Schools in the District of
Columbia, July 23, 186, 14i 4tat. 21(, Cha pter 217, Sec. 1,

which provides:

Be it enacted by the Senate and House of Represen-
tatives of the United States of America in Congress
Assembled, That the eighteenth section of the Act en-
titled "An act to provide for the public instruction of
youth in the county of Washington, District of Colum-
bia, and for other purposes'', approved June twenty
five, eighteen hundred and sixty-four, shall be so con-
strued as to require the cities of Washington and
Georgetown to pay over to the trustees of colored
schools of said cities such a proportionate part of all
moneys received or expended for school or educational
purposes in said cities, bear to the whole number of
children, white and colored, between the same ages.
That the money shall be considered due and payable
to said trustees on the first day of October of each year,
and if not then paid over to them, interest at the rate
of ten percentum per annum on the amount unpaid
may be demanded and collected from the authorities
of the delinquent city by said trustees.

(d) An Act donating certain Lots in the City of Wash-
ington for Schools for Colored Children in the District of



26

Columbia, July 28, 1866, 14 Stat. 343, Chapter 308 which
provides:

Be it enacted by the Senate and House of Represeu,
tatives of the United States of America in Congress
assembled, That the CJomnissioner of public building
be, and is hereby authorized and required to grant and
convey to the trustees of coloredI schools for the cities
of *Washington and Georgetown, in the District oi;
{1oluimbia, for the sole use of schools for colored chil,
lron in said District of Columbia, all the right, title

and interest of the Unitel States in and to lots nun.
lred one, two and eighteen iii square nine hundred
andt i eighty-five, ii the said city oc Washington, said
lots having been designated aid set apart by the Secre.
tary of the Interior to be used for colored schools, And
wherever the same shall be converted to other uses
they shall revert to the United States.

(e) A Act of .June 11, 1878, 20 Slat. 107, Chapter 180;
Section 6, uas amended by Act of June 20,1906, 34 Stat. 316,
chapterr 3446, Section 2 [(now District of (Columbia Code,
1951 Ed., Title 31, Section 1110, was R. S. D. C. Section
281) (originally enacted June 25, 1864, 13 Stat. 187, 191,
Chapter CLTIT Section. 17)] which provides :

Education of colored children. '"It shall be the duty
of the Board of Education to provide suitable and con-
venieit houses or rooms for holding schools for colored
children, to employ andl examine teachers therefor,
and to appropriate a proportion of the school funds,
to be determined upon number of white and colored
children, between the ages of 6 and 17 years, to the
payment of teachers' wages, to the building or renting
of schoolrooms, awl other necessary expenses pertain-
ing to said schools, to exercise a general supervision
over them, to estalislh proper discipline, and to en-
leavor to promote a thorough, equitable and practical

education of colored children in the District of Colum-
bia.'"

(f) Act of June 11, 1878, 20 Stat. 107, Chapter 180, Sec-
tion 6, as amended by Act of June 20, 1906, 34 Stat. 316,
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Chapter 3446, Section 2 [(now District of Columbia Code,
1951 Ed.. Title 31, Section 1111, was ?. S. D. C. Section
282) (originally enaicted .Ju ine 25, 1864, 13 Stat. 187, 191,

Chapter CLVI, Section 16)] which provides:

Placement of children in schools. "Any white resi-
dent shall be privileged to place his or her child or
ward at any one of the schools provided for the educa-
tion of white children in the District of Columbia he
or she may think proper to select, with the consent of
the Board of Education; and any colored resident shall
have the same right with respect to colored schoolss"

(g) Act of June 20, 190S, 34 Stat. 316, Chapter 3446,
Section 2 [(now District of Columbia Code, 191 Ed., Title
31, Section 1109, was R. S. D. C. Section 283), (or'igi'naliy
enacted June 25, 1864, 13 Stat. 187, 191, Chapt er C LVI,

Section 17) ] which provides:

Board of Education may accept and apply donations
for colored schools-Accounting. "T he Board of Edu-
cation is authorized to receive any donations or contri-
butions that may be made for the benefit of the Schools
for colored children by persons disposed to aid in the
elevation of the colored population in the District, and
to apply the same in such manner as in their opinion
shall be best calculated to effect the object of the
donors; the Board of Education to account for all
funds so received."

(h) Act o f June 11, 1878, 20 Stat. 107, Chapter 180, Sec-
tion 6, as amended by Act of June 20, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1940, Sections 31-1112, was R. S. D. C. Section 306) (In
substance-the Act of June 25, 1864, 13 Stat. 187, 191
Chapter CLVI, Section 18)] which provides:

"Proportionate amount of school moneys to be set
apart for colored schools. It shall be the duty of the
proper authorities of the District to set apart each year
from the who]e fund received from all sources by such
authorities applicable to purposes of public education



28

in the District of Columbia, such a proportionate part
of all moneys received or expended for school or educa-
tional purposes, including the cost of sites, buildings,
improvements, furniture and books, and all other ex-
penditures on account of schools, as the colored chi-
dren between the ages of 6 and 17 years bear to the
whole number of children, white and colored, between
the same ages, for the purposes of establishing and
sustaining public schools for the education of colored
children; and such proportion shall be ascertained by
the last reported census of the population made prior
to such appointment, and shall be regulated at all
times thereby.''

(i) Act of June 20, 1906, 34 Stat. 320, Chapter 3446, Sec-
tion 7, as amended by Act of July 21, 1945, 59 Stat. 500,
(Chapter 321, Title V, Scction 21 (effective July 1,1945,now
District of Columbia Code, 1951 Ed., Title 31, Section 115),
which provides:

Principals of schools-Duties. "Principals of nor-
mal, high and manual training schools shall each have
entire control of his school, both executive and educa-
tional, subject only in authority to the superintendent
of schools for the white schools and to the colored first
assistant superintendent for the colored schools, to
whom in each case he shall be directly responsible."

(j) Act of June 11, 1878, 20 Stat. 107, Chapter 180, Sec-
tion 6 as amended by Act of June 20, 1906, 34 Stat. 316,
Chapter 3446, Section 2 [(now District of Columbia Code,
1951 Ed., Title 31, Section 1113, was R. S. D. C. Section
310) (originally enacted May 26, 1862, 12 Stat. 407, Chapter
83, Section 2)] which provides:

Facilities for educating colored children to be pro-
vided. "It is the duty of the Board of Education to
provide suitable rooms and teachers for such a number
of schools in the District of Columbia, as, in its opinion,
will be accommodate the colored children in the District
of Columbia."
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(k? Act of July 7, 1947, Public No..163, 80o(th Congress, 1st

50 tSeOsL, ais amended by Act of October 6, 1949, Public No.

353, 81st Congress, 1st c ssion/, District of (rlumbia Code,
' g51 Ed., Title 31, H actions 669, 670, 671, wir'Itichi provides:

Number of First Assistant S'perintenlents-Sphere
of supervision-Du tics. "'There shall be two First As-
sistant Superintendents of Schools, oic white First
Assistant Superinitcndeut for the white schools, who,
under the direction of the Superintendent of Schools,
shall have general su1pervision Over the white schools;
and one colored First Assistant Superintendent for the
colored schools, who, under the direction of the Super-
intendent of Schools, shall have sole charge of all em-
ployees, classes and schools in which colored children
are taught. The First Assistant Superintendeuts shall
perform such other duties as may be prescribed by the
Superintendent of Schools."

Board of exuwininers-Cornposition-Designation of
members. "Boards of examiners for carrying out the
provisions of the statutes with reference to exaiina-
tions of teachers, shall consist of the Superintendent of
Schools and not less than four nor more than six mem-
bers of the supervisory or teaching staff of the white
schools for the vhitc schools and of the Superintendent
of Schools and not less than four nor more than six
members of the supervisory or teaching staff of the
colored schools for the colored schools. The designa-
tions of members of the supervisory or teaching staff
for membership on these boards shall be made annually
by the Board of Education on the recommendation of
the Superintendent of Schools."

A ppointment of chief examiers-Compensation.
"There shall be appointed by the Board of Education,
on the recommendation of the Superintendent of
Schools, a chief examiner for the Board of Examiners
for white schools. Au associate Superintendent in the
colored schools shall be designated by the Superin-
tendent of Schools as chief examiner for the board of
examiners for the colored schools. All members of the
respective boards of examiners shall serve without
additional compensation.''
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It is quite clear from aot examtninrtionlr of tle abo-ve Act 8
of Congress that they possess no language of a mandatory
character. The language is capable of an interpretation
that it is a recognition by the Congress of the fact that sep-
arate private schools existed in the District long before
public schools were supported by Congress. Only precise
and concrete language requiring segregation of the race
could overcome the historical fact that this language was

approved by the Congress that opposed every type of racial
distinction by Government.

The history as well as the language of these various Acts
demonstrate an intention by the legislature at least to
guarantee minimum opportunities to the colored children
at a time when serious objections were made to any public
education for them. Certainly there were those members
of Congress who probably believed that for the newly freed
Negro public education might best be secured in separate
schools for an adjustment period. All that this means is
that the legislature sought to give recognition to voluntary
separation. It seems doubtful that this Court today would
conclude that such a delegation of power by Congress
would be constitutional even if such an intent be found to
exist.

The problem posed in the Bolling case is whether this
Court, as the final arbiter, believes that segregated educa-
tion in the District of Columbia comports, in 1953, with the
due process clause of the Fifth Amendment. We believe
that respondents have erroneously concluded that "upon
this point a page of history is worth a volume of logic.''
Mr. Justice Peckham cautioned against the danger of this
approach when he said:

"What speeches were made by other Senators, and
by Representatives in the House, upon this subject
is not state b counsel, nor does lie state what con-
struction was given to it, if any, by other members of
Congress. It is clear that what is said in Congress
upon such an occasion may or niay not express the
views of the majority of those who favor the adoption
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of the measure which may be before that body, and the
qluestion whether the pro posed amen dmenf itself ex-
presses tihe Imeaning which those who spoke in its
favor nmy have assumed that it did, is one to be de-
ternined by the language actually therein used and
not by the speeches made regarding it.

"What individual Senators or Representatives may
have urged in debate, in regard to the meaning to be
given to a proposed constitutional amendment, or bill
0r resolution, does not furnish a firm ground for its
proper construction, nor is it important as explain a-
tory of the grounds upon which the members voted in
adopting it. United ialet as v. Traps-Missurri Freigh t
Association, 166 U.S. 290, 318; Dn lap v. United
States, 173 U.S. 65, 75.

"In the case of a constitutional amendment it is of
less materiality than in that of an ordinary bill or res-
olution. A constitutional amendment must be agreed
to, not only by Senators and Representatives, but it
must be ratified by the loislatures, or by conventions,
in three fourths of the States before such amendment
can take effect. The safe way is to read its language
in connection with the known condition of affairs out
of which the occasion for its adoption may have arisen,
and then to construe it, if there be therein any doubt-
ful expressions, in a way so far as is reasonably
possible, to forward the known purpose or object for
which the amendment was adopted. This rule could
not, of course, be so used as to limit the force and
effect of an amendment in a manner which the plain
and unambiguous language used therein would not
justify or permit." Maxwell v. Dow, 176 U.S. 581, 601,
602.

Hence, it is petitioners' position that neither the intent
which may be inferred from a review of history, nor the
action or inaction of Congress is controlling in this matter.

This Court as early as Marbury v. Madison, 1 Crancl
(U.S.) 137, 177, 2 L. ed. 60, announced:

"It is a proposition too plain to be contested, that
the constitution controls any legislative act repugnant
to it; or that the legislature may alter the constitution
by an ordinary act .. .
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It is, emphatically, the province and duty of the
judicial department, to say what the law is''

This Court has stated that the Fifth Amendment is a
limitation upon all three branches of the Federal Govern-
ment, hence Congress could not make any process "due
process". Den ex dent. Murray v. Hoboken Land Improve-
ment Co., 18 How. 272, 276, 15 L. Ed. 372. In St. Joseph
Stock lard Co'. v. . S. t al., 298 UT.S. 38, 51-52, Mr. Chief
JIustice Hughes, speaking for the Court, stated that the
rate-making power of Congress was limited by the due
process clause of the Fifth Amendment, so that when the
legislature acted in that matter

"its action is subject to judicial scrutiny and deter-
mination in order to prevent the transgression of
these limits of power. The legislature cannot preclude
that scrutiny and determination by any declaration or
legislative finding. Legislative declaration or finding
is necessarily subject to independent judicial review
upon the facts and the law by courts of competent
jurisdiction to the end that the Constitution as the
supreme law of the land may be maintained."

This Court in Baltimore r& Ohio R.R. Co. v. U.S., 298 U.S.
364, 56 S. Ct. 805, cited with approval the Murray and St.
Joseph Stock Yard Co. cases, supra, when concluding that
what constitutes due process of law is for judicial ascer-
tainment. These petitioners' constitutional rights cannot
be defeated by the existence or non-existence of legislation.

This Court in exercising its exclusive judicial function of
determining whether respondents' actions are violative of
the Fifth Amendment must decide whether racial classifi-
cation in affording public education today satisfies due
process. As Judge Edgerton, dissenting in Carr v. Corn-

ing, 86 U.S. App. D.C. 173, 182 F. 2d 14, 33 said:

"When the Fifth Amendment was adopted Negroes
in the District of Columbia were slaves, not entitled
to unsegregated schooling or to any schooling. Con-
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gross may have leeni right in thinking Negroes were
not entitled to unsegregated schooling when the Four-
teenth Aieinidment was adopted. But the question
wiat schooling was good enough to meet their consti-
tutional rights 160 or 80 years ago is different from
the question what schoolinia meets their rights now.
'It is of the very nature of a free society to advance
in its standards of what is deemed reasonable and
right. Representing as it does a living principle, due
process is not confined within a permanent catalogue
of what may at a given time be deemed the limits of
t]e essentials of fundamental rights'." Citing W olf v.
Colorado, 338 U.S. 25, 27, G9 S.Ct. 1359, 1361.

The petitioners believe that the words of Chief Justice
Huglies in Home Buldbag W Loan Association v. Biaisdcil,
290 UT.S. 398, 442-443, are apropos to this .court 's present
determination of whether respondents may make racial

classifications today in affording public school education to
these petitioners:

''It is manifest from this review of our decisions
that there has been a growing appreciation of public
needs and of the necessity of finding ground for a ra-
tional compromise between individual rights and
public welfare. The settlement and consequent co-
tractiou of ite public domain, the pressure of a con-
stantly increasing density of population, the inter-
relation of the activities of our people and the com-
plexity of our economic interests, have inevitably led
to an increased use of the organization of society in
order to protect the very bases of individual oppor-
tumity. Where, in earlier days, it was thought that
only the concerns of individuals or of classes were in-
volved, and that those of the State itself were touched
only remotely, it has later heen found that the funda-
mental interests of the State are directly affectetl ; and
that the question is no longer merely that of one party
to a contract as against another, but of the use of
reasonable means to safeguard the economic structure
upon which the good of all depends.

"It is no answer to say that this public need was not
apprehended a century ago, or to insist that what the
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provision of the Constitution meant to the vision of
that day it must men to the vision of our time. It
by the stateiiienit that what the Constitution Imeti at
the timhe of its aloption it means today, it is intended
to say that the great clauses of the Constitution must
he conflined1 to the interpretation wvhichi the framers,
with the conditions and outlook of their time, would
have placed upon them, the statement carries its own
refutation. It was to guard against such a narrow
conception tlat (Thief .Iustice Marshall uttered the
memorable warning-' We must never forget that it
is a constifution we are expounding' (McCulloch v.
Maryland, 4 Wheat. 316, 40)-' a constitution in-
tended to endure for ages to come, and consequently,
to be adapted to the various crises of human affairs.'
Id., p. 415. When we are dealing with the words of
the Constitnti.ion, said this Court in Missouri v.
Iholland. 252 II.S. 416, 433, 'we i ust realize that they
bave called into life a being the development of which
c(onldl not have been foreseen completely by the most
gifted of its begetters . . . The case before us nmst be
considered in the light of our whole experience and
not merely in tlit of what was said a. hundred years
ago'.''

Respondents can point to no law in the District of Colum-
bia which would be violated by the admission of these minor
petitioners to the Sousa Junior High School. In Ex Parte
Endo, sup-ra, this Court said at page 299-300:

"We mention these constitutional provisions not to
stir the constitutional issues which have been argued
at the bar but to indicate the approach which we think
should be made to an Act of Congress or an order of
the Chief Executive that touches the sensitive area of
rights specifically guaranteed by the Constitution.
This Court has quite consistently given a narrower
scope for the operation of the presumption of consti-
tutionality when legislation appeared on its face to
violate a specific prohibition of the Constitution. We
have likewise favored that interpretation of legislation
which gives it the greater chance of surviving the test
of constitutionality. Those analogies are suggestive
here. We must assume that the Chief Executive and
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members of Congress, as well as the courts, are sensi-
tive to and respectful of the liberties of the citizen... .
We must assume, when asked to find impi ied powers
in a grant of legislative or executive atulhority, that
the law makers hitended to place 11o greater restraint
on the citizen than was clearly anti unmnistakably iindi-
cated by the language they used."

Assuming that Congress has the power to compel

segregation of American citizens in the Schools of the

District of Columbia, though we deny that Congress lts it,
our present inquiry is, has Congrcss enacted any statute
specifically granting such power to the District of Columbia
School Board'i In pursuing this inquiry, wae are free of
entangling juridical concepts which concern themselves
with balancing the interests of the states with that of the
Federal Government. This case presents a federal matter
pure and simple. At the outset, it should be remembered
that we are to be guided by the advice of this Court given
in Ex Parte Edlo, supra, namely, that when the Con-
gress of the United States purports to place restraints on
its citizens through Congressional enactments the language
of those enactments must clearly and unmistakably indicate
both the intended extent and scope of such restraints and
clearly define the authority granted to the agency which is
to administer the Act. See also S t eele v. Louisville f Nash-
ville Ry. Co., supra. Moreover, when as in this case
these restraints involve odious distinctions between citizens
because of their race, (Hirabayashi v. U. 8., 320 U. S.
81, 100) we think this Court should demand and require that
respondents point out the specific language, in haec verbct,
in which it is asserted that Congress has granted this power
of racial segregation. If this Court should do so, it would
place no unreasonable burden upon the legislature. As a
general rule when legislatures have intended to compel the
separation of races in public schools they have done so
with simple, easily found, and easily understood words,
combining these words into language which none who read
could doubt.
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An inspection of the constitutiois and laws of the states
where segregation by law is in vogue demonstrates the
proposition that where the law-making body intended a
colnpulsory segreg"ated educational pattern it expressly and
clearly said so. As early as 1875 the Constitution of Ala-
bama contained the following phrase: "But separate
schools shall be provided for the children of the citizens
of African descenl." Alabama Const. 1875, Article XII,
Section 1. It now provides, in its Constitution of 1901,
that "no child of either.' r.ace shall be permitted to attend
a school of the other race." Alabama Const. 1901, Article
XIV, Section 256. In Arkansas a statute charges the
school directors in each district with the duty to establish
separate schools for white and colored persons. Acts 1931,
No. 169, Sec. 97, P. 476; Popes Dig. Sec. 11535. Delaware
provides, "and separate schools for white and colored chil-
dren shall be maintained." Delaware Const. 1897, Article
X, Section 2. The Florida Constitution of 1885 commands
that "White and colored children shall not be taught in the
same school." Florida Const. 1885, Art. XII, Sec. 12. As
early as 1877, the Constitution of Georgia read, "but sep-
arate schools shall be provided for white and colored
races." Georgia Const. 1877, Art. VIII, Sec. 1. There has
to date been no change in this requirement. Kentucky's
Constitution of 1890 says, "Separate schools for white and
colored children shall be maintained." Ky. Cost. 1890,
Sec. 187. That is the law of Kentucky today. Louisiana's
Constitution of 1898 provides for "free public schools for
the white and colored races separately established." La.
Cost. 1898, Art. 245. That "separate public schools shall
be maintained for the education of white and colored chil-
dren" is still the dictate of its present Constitution. La.
Cost. 1921, Art. 12, Sec. 1. The Mississippi Constitution
of 1890 declares that "separate schools shall be maintained
for children of the white and colored races." Miss. Cost.
1890, Sec. 207. "Separate free public schools shall be es-
tablished for the education of children of African descent."
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Mo. Const. 1875, Laws, 1945 P. 50. North (arolina-" And
the children of the white race and the children of the colored
race shall he taught in separate public schools.' N. C.
Cost. 1876, Art. IX, See. 2. Oklahoma provides : " Sep-
arate schools for white and colored childieni with like ac-
commodation shall he p)roviled byT the Legislatiur anmd im-
partially maintained.'" (Cowt. 1907, as amended Stat.

1931, 13676). Constitution Art. XIT, Sec. 8. The statutes
of Oklahoma further proved : "The puldie schools of the

State of Oklahoma shall be organized and maintained upon
a complete plan of separation behtveen the colored and white
races, with impartial facilities for both races." (Laws
1949, P. 536, Art. 5, Sec. 1) Statutes, Supplement 1949,
Art. 5, Title 70, Sec. 5-1).

The 1895 Constitution of South Carolina states, "sep-

arate schools shall be provided for children of the white and
colored races and no child shall ever be permitted to attend
the school provided for children of the other race." S. C.
Cost. 1895, Art. XIM, Sec. 7. Tennessee's Constitution
of 1870 provides: "No school . . . shall allow white and
Negro children to be received as scholars together in the
same school." Tenn. Cost. 1870, Art. XI, Sec. 12. Texas'
Constitution of 1876 puts it thusly-"Separate schools
shall be provided for white and colored children." Texas
Cost. 1876, Art. VII, Sec. 7. Virginia's 1902 Constitution
says, "white and colored children shall not be taught in
the same school.'' Va. Cost. 1902, Art. IX, Sec. 140.
Similarly, West Virginia as long ago as 1872, wrote into
its Constitution that-"White and colored persons shall
not be taught in the same school." W. Va. Cost. 1872,
Art. XIII, Sec. 8. The only exception to this use of man-
datory language in the laws of the group of states where
segregation is institutionalized is Maryland. In Maryland
the language of the statutes is similar to the language used
in the Acts of Congress, supra. Maryland laws provide:
(a) "All white youths between the ages of six and twenty-
one years shall be admitted into such public schools of the

State . . ." An. Code Md. 1939, Art. 77, Sec. 111. (b) "it
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shall be the duty of the county board of education to estab-
lish one or more public schools in each election district for
all colored youths between six and twenty-one years of

age . . ." An. Code Md. 1939, Art. 77, Sec. 192. Tn other
sections (193, 194, 195), provisions are made for admin-
istering ''colored schools." Section 203 provides for col
ored industrial schools; Section 252, for a. colored normal
school for teachers. The compelling language used by the
other southern states is absent. We request this Court to
take judicial notice of the fact that under these statutes
the Board of School Commissioners by a vote of 5 to 3
authorized the admission of a Negro student the last term to
the white Polytechnic Institute of Baltimore, Maryland,
without a law suit or legislative action. Admittedly, they
did this because no similar provisions were available for
Negroes, but likewise it is clear that they did not consider
these Maryland laws any bar to their administrative action.

Thus, it appears that in the only one of these states where
the laws are similar to those in the.District of Columbia the
language used there is not interpreted by school officials as
compelling segregation.

In the District of Columbia no act of Congress attains
the reach of the statutes just enumerated. Among the
statutes of the District of Columbia there is none which re-
quires or authorizes the exclusion of any Negro child from
any school solely on the basis of race or color.

On April 16, 1862, slavery was abolished in the District
of Columbia, 12 Stat. 376, Chapter LIV, Section 1. By
virtue of Section 12 of the same act of the "black codes" of
Maryland and Virginia were rendered inoperative in the
District. Approximately one month later on May 21, 1862,
effect was given to the Act of Congress, 12 Stat. 407, Chap-
ter 83, which, infer alia, did two things: First, it undertook
to give to Negroes at least some measure of participation
in such public school educational opportunities as were then
extant. And it is of utmost importance to remember that
at that time public school education, qua public school edu-



39

cation, was not universally accepted and was in an un-
developed, rudimentary condition. Secondly, this sta tute
(section 4) struck down any vestiges of the black codes that

may have been dceened to have survived the thrust and

reach of the Act of April 16, 1862. Again it must lie remein-
bored that Congress paused in the midst of its war efforts

to give some attention to education for the Negro-not ad-

dressing itself to the question of segregatioi at all, liut
merely to the prOblemzll of some education for the Negro.

Against this backdrop of social and political fabric, and
without more, it seems to us to be clear that in this early
period Congress not only did not issue respondents a grant
of power to compel segregation in the schools of the District
of Columbia, but did not even consider the matter. But
there is more to be considered.

The Acts of 1862 merely provided that a special tax might
be levied upon property "owned by persons of color, for
the purpose of initiating a system of schools for colored
children." Two years later in 1864 when a comprehensive
statute of public schools was enacted which for the first
time made attendance at school for District children com-
pulsory it contained no express pronouncement that white
and colored children shall not be educated together or that
the school managers could compel a Negro child to attend a
"Negro school." Congress wrote "it shall be the duty of
the school board to provide suitable and convenient houses
or rooms for holding schools for colored children." The Act
further provided-"Any white resident shall be privileged
to place his or her child or ward at any one of the schools
provided for the education of ihite children in said por-
tion of the District he or she may think proper to elect,
with the con sent of the school board; and any colored resi-
dent shall have the same rights with respect to colored
schools." Patently this language is pitched in terms of
privilege and of "may". These are not words of com-
pulsion to attend segregated school facilities. Further-
more, this language of privilege was addressed to choices
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of whites for white schools and Negroes for Negro schools
aild made no reference to choice of Negroes or whites for
mixed seliools. It is apparent that facing an existing
situation of schools being operated by charity mid philan-
thropy Congress desired that Negroes should also benefit
from any publicly appropriated funds. A search of the sub-
sequent statutes on public education in the District of
Columbia reveals no language, sounding in restraint of
the citizenry, which rises above that just quoted, and upon
which it appears subsequent statutes are bottomed.
Our position bluntly stated is that such language does not
in clear and unmistakable terms grant to the school board
the power to compel Negro children and white children to
be educated separately.

At most they can be said only to permit a voluntary segre-
gation of the Pupils on the Basis of Race.

Asserting as we do that the education statutes do not
compel segregation the most that we concede is that they
permit a voluntary separation of races. The contempo-
raneous expressions of members of Congress in the de-
cade beginning with the close of the Civil War add strong
support for the assertion here made. This is so, not so
much because of what was said by individual Senators
and Congressmen for and against "mixed schools'", but
for the reason that the conflicting opinions on the subject
at times apparently slanted in an effort to secure or pre-
vent, as the case might be, passage of legislation designed
to guarantee to the newly freed slaves a status commen-
surate with their new freedom, demonstrated that there
was in fact no crystallyzed intent to compel segregated
schools. In fact some Congressmen felt Negroes and
whites could go to school together in the District. Speak-
ing of the Civil Rights Act of 1875, which he supported,
Senator Pratt of Indiana observed that Congress was
continuing separate schools in the District of Columbia
because both races were content with them; and at the
same time he pointed out that where they were very few
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colored studetits, they would have to be intermingled.' We
think Senator Frelinghuyseni's statement should be taken

as indicative of the most distant point on the road toward

a concept of segregation in schools generally which the

Congress as a congress s actually reached. On April 29,
1874, in making a speech to explain the bill denominated S.

No. 1 (a Civil Rights Bill) Senator Frelinghuysen said:

"When in a school district there are two schools, and
the white children choose to go to one and the colored
to the other, there is nothing in this bill that prevents
their doing so . . . I believe that this vountary division
into separate schools would often be the solution of the
difficulty in communities where there still lingers a
prejudice," Cong. Rec., 43rd Congress, 1st Sess. p.
3451.

Again in regard to segregated schools as a generic prop-
osition, it is significant, we think, to note the action of
Representative Hereford of West Virginia taken by him
on March 11, 1872, and the reaction of the House of Rep-
resentatives to it. On that day Representative Hereford
asked for unanimous consent to submit the following resolu-
tion:

"WHEREAS it is one of the fundamental principles
of our form of government that Governments derive
their just powers from the consent of the governed:
Therefore,

BE IT RESOLVED, That it would be contrary to the
Constitution and a tyrannical usurpation of power for
Congress to force mixed schools upon the states, anl
equally unconstitutional and tyrannical for Congress
to pass any law interfering with churches, pubti~lic car-
riers, or innkeepers, such subjects of legislation be-
longing of right to the states respectively."

Upon objection by Congressman Pierce, Congressman
Hereford moved that the rules be suspended and the reso-
lution adopted. His motion was voted down.

1 From a speech of Senator Pratt, 2 Cong. Rec. 3432, 43 Cong. 1st Sess.
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Turning again to the local scene as historically laid in
the formative and fundamental period from 1805 to
1875 we see that the colored children of the Dis-
trict of Columbia were not included among the benefici-
aries of public schools in any legislation either by the Con-
gress or the City Council prior to the abolition of slavery
in the District of Colmnbia, April 16, 1862. Wilson, J.
(rtond, "Eighty Years of the Public Scbools of Washing-
ton-1805 to 1885'", Records of the Columbia Historical
Society, Vol. 1 , pp. 119-122. The National Government gave
nothing for the maintenance of schools in the District until
1878; the support was derived from the people of the
District by gifts and taxation and the revenue from lot-
teries. Report of the Board of Education to the Commis-
sioner of the District of Columbia, 1904-1905, p. 56. As to
the public education for the benefit of whites it has been said
that up to 1844, "The city authorities had not yet come to
realize the necessity of a free public school system for all
children, and the free schools were in reality charity
schools . . . '' Dodd, Government of the District of Co-
lumbia (Byrne & Co. ]909) p. 226. A public school system
free to all pupils was not established until 1848, when all
tuition requirements were abolished. Ibid at p. 226. An-
nual taxes were first imposed in 1848, Ibid, p. 226.

Public education in the District of Columbia was in this
embryonic stage of development when slavery was
abolished here in 1862.

However since 1807, there had been schools receiving
Negro pupils, a number of which schools were mixed.
Special report of the Commissioner of Education on the
Conditions and Improvement of Public Schools in the Dis-
trict of Columbia (GPO: 1871), p. 222; Dabney, pp. 1-22.

Of course, these schools were supported privately. The
school legislation of 1862, 1864 and 1868 merely amounted
to the giving of some public aid to this then existing system
of private education of colored people, Special Report,
supra, pp. 252-254. Again, we point out, no intent to com-
pel segregation is evident.
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The first public school for colored was not opened until

Mardh 18G4, and it was opened in a private church. The
first pulblicly ownedi school house for colored was not ac-
quiredi until 1865, and was only made possible by private
philanthropy, Special Report, supra, 254. This no doubt
is the genesis of the statutory provision authorizing the

school officials to receive donations for colored schools,
while nothing is said about donations as to white schools.
'The various aid societies provided, by and large, the teach-

crs and equipment for the schools, later operated by the
Board of Trustees for colored schools.

"These schools, which began in the Ebenezer church
in a single room, with two teachers, in March, 1864,
and in the spring of 1865 moved into the first school
house built for public schools in the District, were
increased by the Aid societies to four schools and as
many teachers in 1866, and to five schools with seven
teachers of the last named year, the Trustees com-
menced their school year with 31 teachers, four more
being soon added, making for nearly the whole of that
year 35 teachers, while through the winter and spring
months the nurher was 41, the Aid societies furnish-
ing at the same time 28, making a total of 69 teachers."
Special Report, supra, p. 254.

In addition the management and control of these publicly

supported schools, unlike the other public schools placed
under the management of the local municipal governing
bodies, were placed under the Secretary of the Interior,
Act of July 11, 1862, 12 Stat. 537, Chap. 151.

The fact that there was in existence a public school
system operated, maintained and controlled by the local
municipal government, to which white pupils were ad-
mitted while there was this essentially philanthropic ar-
rangement by the federal government for colored pupils,
no doubt served as the basis for the general public and
private confusion and doubt as to whether Negroes were
or were not entitled to be accommodated in the same local
public schools to which whites were admitted.
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Indeed indecision is the hallnark of this matter and we
submit that authority here claiiled does iiot nieaslre up to
the test of clear and uunistakable delegation of power of
restraint required by Ex Parte Endo, supra. Proceeding
to a more intimate view of actual conduct, we find
that in November of 1869 a Negro pupil, the daiugliter
of the Reverend Mr. Stella Martin, a Negro minister,
prominent in the public education movement, was
aihnitted to a "white" school, Daily Morning Chronicle,
Friday, November 6, 1869. This action admitting the
Martin girl to the white school was challenged and a ruling
requested from the corporation counsel's office as to the
legality of the action. The Office of the corporation counsel
sustained the right of this colored child to remain in the
"white" school, Daily Morninq Chronicle, December 1,
1869.2

In the latter part of 1869 and in 1870 resolutions were
submitted to the Board of Aldermen and to the Board of
Common Council of Washington seeking to have the "Board
of Trustees of Public Schools" make no distinction on
account of "race or color" in the admission of children to
the schools under their jurisdiction. And on April 25,

2 Quoting from Opinion of William E. Cook, Attorney for City of Wash-
ington:

''Obviously, the rule makes the judgment of a single trustee, and not the
views or avowals of a parent or of any other person, conclusive as to the
suitableness of a caundidate; and if that judgment correct or errineous, is
favorable to the aplicant, a ticket must be granted. It cannot be withheld;
and when it is issued the holder, not ex gratia, but dejure, may demand
admission to the school designated in it.

Hence, when the child referred to by you was furnished, by ''one of your
number,'' with a ticket in the usual form, or in accordance with the cited rule,
its qualifieations as to a scholair were regularly and definitely determined,
and, on presenting the ticket in its possession to the teacher to whom it was
addressed, eo instanti, it became entitled to admission into ''her school.''
The teacher could not reject or repel the child, or refuse to receive and con-
sider it as a scholar. And neither the laws of Congress, nor the ordinances
of the city, nor the ''by-laws'' of the Board of Trustees authorize or permit
Ut to be classified us a "visitor'', or to be temporarily suspended, or to be
deprived in these modes of the right and privileges conferred on it by the
ticket of adassion. Unless, therefore, the child is expelled from the school
for a violation of existing rules or regulations, or removed froms it by para-
mount legal authority, if any exists, it must be allowed to remain as a pupil
and in all respects be regarded and treated as such.''

3 Resolution of Mr. Moore, a member of the Board of Alderman, Journal of
the 67th Council pp. 828-829. Resolution of Mr. Hatton, Member of the
Board of Common Council, March 14, 1870,
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1870, a joint resolution of the Board of Common Council of

Washington, unanimously passed, memorialized Congress

to reorganize the public schools in the District of Columbia
and to give the District "one common school system in

which all children can be educated regardless of their
color, to be governed by one Board of Trustees." 4 The
Board of Common Council was likewise memorialized to

strike the word "white" wherever it occurred in the Act
of November 12, 1858, or in any other laws relating to the
public schools of the City of Washington (Journal of the
67th Council pp. 1474-1475)7

We submit that this contemporaneous construction of
the powers of the school managers in terms of actual con-
duct and the efforts made to have a clear cut Congressional
pronouncement of a common education system are of ex-
tremue significance in deciding whether or not integrated
schools were interdicted by Congress. It is submitted that
this doubt still exists today for the reason that Congress
has taken no specific action since that time to resolve the
existing doubt, inherent in the language of these Acts and
embedded in this historical background.

Finally when it is considered that it is the Congress of
the United States whose intentions we are considering-

a Congress which has since 1860 (omitting the educational
statutes) 6 enacted no law conditioning the enjoyment of
a right in the District of Columbia solely on the basis of
race or color, but on the contrary has in every law since
that date acted in aid of removal of such racial distinctions
in the realm of governmental action in the District of
Columbia, it would appear to be an irresistible conclusion

4 Piper resolution, Board of Common Council of washington, A pril 25, 1871).
(Mr. Ratton's amendment to tils resolution wasR rejected; it provided that
the children of African descent hei reioved from the public school until
Congress shall have cnmplied with the resolution.)

5 Negro member of the Board of Trustees of tie Public Schools, Vashon
rtsMution, Journal of the 67th Council, p. 14S8.

But see National Training Shool for Girls Act, Act of February 28, 1923,
42 Stat. 1358, CL. 148, Sect. 1, March 16, 1926, 44 Stat. 208, Ch. 58, D. C. (ode
1951 Ed. Title 32, Sect. 906.
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that Congress did not intend in this one area of education
alone to compel racial distinctions.

C.

An Interpretation by This Court That These Acts of Congress
Compel the Segregation of Pupils in the District of Columbia
Solely on the Basis of Race or Color Alone Would Render
Them Unconstitutional (Answer to Question 3 of the Court),

1.

SUCH AN INTERPRETATION WOULD VIOLATE THE DTE PROC-

ESS CLAUSE OF THE FIFTH AMENDMENT.

a.

This Is a Case of First Impression in This Court.

The question which the instant case raises, whether the
Federal Government in providing educational opportunities
for pupils in the District of Columbia has power under the
Constitution and laws of the United States to segregate
pupils solely by the basis of race or color, has never been
presented to this Court before. The United States Court
of Appeals for the District of Columbia Circuit had this
question presented to it in only one other case, Carr v.
Corning, supra, and that court there decided that these
Acts of Congress, supra, compelled segregation in the Dis-
trict of Columbia and that compulsory separation of races
in public education was constitutional. The court below
relied upon the holding in the Ccrr case in dismissing peti-
tioners' complaint.

The United States Court of Appeals for the District of
Columbia Circuit has had before it only three cases dealing
with the question of race distinctions in the provisions for
opportunities for public education in the District of Colum-
bia. The first case was TWall v. Oyster, 36 App. D. C. 50
(1910). In that case, petitioner, a resident of the District
of Columbia of school age, questioned her classification as
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a Negro for purposes of assignment to a particular school.

The court, ini deciding that question, stated that compulsory
segregation of the races was constitutional in the District

of Columbia. Petitioner having conceded that point, and
having based her case upon a lack of stankdards for the de-
termination of race, and upon a failure to provide a hearing
upon this determination, the issue before the court was
whether or not proper standards had been set and a proper
hearing provided for. There was no issue before the court
as to whether or not the government possesed the power
to make the classification. Therefore, that decision is of
little value in determining the question posed in the instant
case and was not relied upon by the Court of Appeals in
the Carr case for this purpose.

The Court of Appeals for the District of Columbia Cir-
cuit first faced the question of the power of the Federal
Government to segregate Negroes from whites in provid-
ing opportunities for public education in the District of

Columbia in Carr v. Corning, and Browne v. Magcleburger,
supra.

The court consolidated for argument and decision these
two cases. The Browne complaint did not present the ques-
tion of the constitutionality of the separation of the races
in public education; however, the Carr complaint did. The
Court of Appeals held, at page 175:

"It is urged that the separation of the races is itself,
apart from equality or inequality of treatment, for-
bidden by the Constitution. The question thus posed
is whether the Constitution lifted this problem out of
the hands of all legislatures and settled it. We do not
think it did.'"

The court concluded on this point that the makers of
the first ten Amendments in 1789 or of the Fourteenth
Amendment in 1866 did not mean to prohibit the legislature
from providing separate schools. The court examined the
chronology of statutes relating to the separate school sys-
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ten in the District of Columbia and concluded that the
framers of the Fourteenth Amendment intended to pro.
vide separate school facilities for the races in the District
of Columbia.

Petitioners have already shown why they do not agree
with the opinion of the court lbelow that these Acts of
Congress, supra, compel segregation. But, even if peti-
tioners are wrong arid, these Acts of Congress do compel
segregation, these Acts are unconstitutional .nl the Carrr
case was wrongly decided. The majority failed to meet and
deal with the fundamental question raised by Judge Edger-
ton's dissent. It is submitted that before any reliance can
be placed upon the conclusion reached by the majority in
the Carr case the following argument of Judge Edgerton
at page 192 must first be answered-

"Appellees say that Congress requires them to main-
tain segregation. The President's Committee con-
cluded that congressional legislation assumess the fact
of segregation but nowhere makes it mandatory'. I
think the qutestion irrelevant, since legislation cannot
affect appellant's constitutional rights."

The Court of Appeals was so preoccupied in the C(arr
case with the history and background of the Fourteenth
Amendment, and with the legal theories underlying the
separate but equal doctrine, and was so convinced by the
record in which the lower court had found evidence show-
ing equality of facilities, that its opinion that the action of
the School Board was constitutional is of doubtful value
in the instant case. Here the sole question is as to the
constitutional power of the school officials to deny minor
petitioners admission to Sousa Junior High School solely
on the basis of race or color. Here there is no question of
equality of facilities. This view is supported by the opin-
ion of the Court of Appeals, especially where it is observed
that Judge Clark concurred in the majority opinion al-
though he considered the cases moot and to have been
properly dismissed, since the factual basis for the actions
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was the double shift at Browne Junior High School at the
time the actions were brought, and since the double shift
had been eliminated prior to the action.

T herefore, which ever in f rpreta 1thio is pilacei upon these
Acts of Congress, respondents are still limited in their
power to deny minor petitioners ad mission to Sousa Junior
fligh School solely on the basis of race or color by the Con-
situt ion and laws of the United States, wih ich limitations
should be determ ived by this Court.

b.

Respondents' Actions in Regulating and Administering
the Educational System of the District of Columbia Pur-
suant to and Under Color of Congressional Authority Are
Limited by the Provisions of the Due Process Clause of the
Fifth Amendment.

Article I, Section 8, Clause 17, of the Constitution of the
United States grants to Congress the power "to exercise
exclusive legislation in all cases whatsoever" over the Dis-
trict of Columbia. Pursuant to this power, Congress by
legislation has provided a system of education for the Dis-
trict of Columbia and acting pursuant to and under color
of this legislation respondents regulate and administer said
system of education, Congressional legislation providing
the system of education and the acts of respondents in
regulating and administering the educational system of the
District of Columbia, beyond question, are subject to the
limitations of the due process clause of the Fifth Amend-
ment. In Capital Traction Company v. Hof, 174 U. S. 1,
5 (1899) this Court observed:

"The Congress of the United States, being em-
powered by the Constitution 'to exercise exclusive
legislation in all cases whatsoever' over the seat of
the National Government, has the entire control over
the District of Columbia for every purpose of govern-
ment, national or local. It may exercise within the
District all legislative powers that the legislature of
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a State might exercise within the State; . . . so long
as it does not contravene any provision of the Consti-
tution of the United States.'"

In Called v. TWilson, 127 U. S. 540, 550 (1888), this Court
observed:

". .. There is nothing in the history of the Consti-
tution or of the original amendments to justify the
assertion that the people of this District aniy he law-
fully deprived of the benefit of any of the coistitu-
tional guarantees of life, liberty and property . . ."

One of the constitutional guarantees, the benefit of which

petitioners may not lawfully be deprived, is that as citizens
no distinctions be made between them and other citizens
because of race or color alone.

This Court, in Hira bayashi v. United States, 320 U. S. 81,
100, (1943) said:

"Distinctions between citizens solely because of their
ancestry are by their very nature odious to a free peo-
ple whose institutions are founded upon the doctrine
of equality. For that reason, legislative classification
or discrimination based on race alone has often been
held to be a denial of equal protection . ..

In that same case, in a concurring opinion where this
Court upheld the deprivation of the liberty of 70,000 Japa-
nese under a war-time curfew law, Mr. Justice Murphy said
at page 111:

". . .The result is the creation in this country of
two classes of citizens for the purposes of a critical
and perilous hour-to sanction discrimination between
groups of United States citizens on the basis of an-
cestry. In my opinion this goes to the very brink of
constitutional power.

"Except under conditioIs of great emergency a
regulation of this kind applicable solely to citizens of
a particular racial extraction would not be regarded
as in accord with the requirement of due process of
law contained in the Fifth Amendment. We have con-
sistently held that attempts to apply regulatory action
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to particular groups solely on the basis of racial dis-
tinction or classification is not in accordance with due
process of law as prescribed by the Fifth and Four-
teenth Amendments ."..

Another constitutional guarantee, of which minor peti-

tion' rs may not lawfully be depC riv ed, is the right to go to

Sousa. *IJnIor Iqh school with out anti ilifations based

solely uponi race or color.
Mr. Justice Murphy, in a concurring opinion in Ex Parte

Endo, 323 U. S. 283, 308 (1944), said:

". .. For the Government to suggest under these
circumstances that the presence of Japanese blood in
a loyal American citizen might be enough to warrant
her exclusion from a place where she would otherwise
have a right to go is a position I cannot sanction."

In the instant case minor petitioners would have a right
to go to Sousa Junior High School but for respondents'
action in excluding them solely because of their race or
color, an action forbidden by the due process clause of the
Fifth Amendment.

Final determination of what constitutes due process of
law is for the judiciary, not Congress. Baltimore & Ohio
R. R. Co. v. U. S. 298 U. S. 349, 364, 5, 7 (1938).

c.

Fundamental Rights With Respect to Education Are Pro-
tected by the Fifth Amendment Against Arbitrary Govern-
mental Restrictions.

The right of a parent to direct the education of his child
is a fundamental right firmly embedded in American juris-
prudence. This Court has recognized that this right in-
cludes liberty of choice of parents and their children in
the selection of the type of education which parents and
their children think important. Fa.rrington v. Tokushige,
273 U. S. 284 (1926) ; Pierce v. Society of Sist ers, 268 U. S.
510 (1924) ; Meyer v. Nebraska, 262 U. S. 390 (1922).
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This Court, in the cases above cited, has affirmed that
educational rights of parents and their children, including
their liberty of choice, are protected by the Federal Con-
stitution from arbitrary governmental restrictions.

This ('onrt held in Meyer v. Ne braska, 262 U. S. 390, 399,
400 (1923), that:

"While this Court has not attempted to define with
exactness the liberty thus guaraiiteed, the term has
received much consideration antd soime of ti included
things have been definitely stated. Without doubt, it
denotes not. merely freedom from bodily rest rainit but
also the right of the individual to contract, to engage
in any of the common occupations of life, to acquire
useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates
of his own conscience, and generally to enjoy those
privileges long recognized at common law as essential
to the orlerly pursuit of happiness by free men....
The established doctrine is that this liberty may not
be interfered with, under the guise of protecting the
public interest, by legislative action which is arbitrary
or without reasonable relation to some purpose within
the competency of the State to effect. Determination
by the legislature of what constitutes proper exercise
of police power is not final or conclusive but is subject
to supervision by the courts." (Emphasis supplied)

Again in Meyer v. Nebraska, supra, at page 400, this Court
stated:

"The American people have always regarded educa-
tion and acquisition of knowledge as matters of
supreme importance which should be diligently pro-
moted.... Corresponding to the right of control, it is
the natural duty of the parent to give his children
education suitable to their station in life; and nearly
all the States, . . . enforce this obligation by compulsory
laws.''

In Pierce v. Society of Sisters, 268 U. S. 510, 534-5 (1925),
this Court held:
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"Under the doctrine of Meyer v. Nebraska .. . we
think it entirely plain that the Act of 1922 unreason-
ably interferes with the liberty of parents and guard-
ians to direct the upbringing and education of children
under their c(oitrol. As often lierc totfcre pointed t out,
rights guaraIntee'd lby the t'onistituit ion may not be
abridged by Iegislatinn which has n1o3 reasonale i.ela-
tion to some purpose within the competency of the
State. The fundamental theory of liberty upon which
all governments in this Union repose excludes an' gen-
eral power of the State to standardize is chiildrun hy
forcing them to accept instruction from public teach-
ers only. The child is not the mere creature of the
State; those wlo nurture him and direct his destiny
have the right, coupled with the high duty, to recognize
and prepare him for additional obligations.''

Meyer v. Nebraska and Pierce v. uciety of Sisters in-

volved the protection given to educational rights by the
Fourteenth Amendment against unreasonable or arbitrary
State restrictions. It is clear, however, that these rights
are similarly protected by the Fifth Amendment from un-
reasonable or arbitrary Federal restrictions.

In Farring on v. Tolcushig e, 273 U. S. 284, 298, 299 (1927),
this Court said:

'"Enforcement of the Act probably would destroy
most, if not all, of tlen ; and1(1, certainly, it would de-
prive parents of fair opportunity to procure for their
children instruction which they think imlortfant and
we cannot say is harmful. The Japanese pareniit has
the right to direct the education of his own child with-
out unreasonalble restrictions ; the Constitution pro-
tects him as well as those who speak another tongue.
... "The general doctrine touching rights guaranteed
by the Fourteenth Amendment to owners, parents, and
children in respect of attendance upon schools has been
announced in recent opinions. Meyer v. Nebraska, .. .
Bartels v. Iowa, . . . Pierce v. Society of Sisters . . .
While that amendment declares that no State shall 'de-
prive any person of life, liberty, or property, without
due process of law,' the inhibition of the Fifth Amend-
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ment-'no prson shall . . . be deprived of life,
liberty, or property, without due process of law'--ap-
plies to the federal government and agencies set up
by Congress . . . Those fundamental rights oyf the
individual which the cited cases declared were pro-
tectel by the Fourteenth Amendment from infringe.
meant by the States are guaranteed by the Fifth Amend-
ment against action by the Territorial Legislature or
officers."

Courts have indicated a respect for opinion of legal

scholars and teachers :See : Georgpet own College v. Hughes,
130 F. (2d) 810 (1942). With this in mind, petitioners call
attention of the Court to the brief of the Committee of law
professors, at pages 36-38, filed as Brief, Amicus Curiae in
the Supreme Court of the United States, Sweat! v. Painter,
et al., No. 44, October Term, 1949, from wbicb we quote in
part:

"(1) A democratic society, like any other, seeks to
transmit its cultural heritage, traditions and aspira-
tions from generationi to generation. While there are
many instruments of transmission of culture-the fam-
ily, the church, business, institutions, political and so-
cial groups and the schools-in our society the school
seems to have emerged as the most important .. .

"(2) Just as the principle of free public education
was the first important step in realizing democratic
objectives through our educational system, so com-
pletely non-segregated public education is an essential
element in reaching that goal. If children have race
superiority taught them as infants, we cannot expect
them lightly to toss it aside in later life. The answer
lies not, however, in simply indoctrinatiug them with
the principle of racial equality. . . . 'Education in
America must be education for democracy. If educa-
tion is life and growth, then it must he life within a
social group.... Schools must be democratic comrnuni-
ties wherein children live natural, democratic lives
with their companions and grow into adulthood with
good citizenship a part of their experience.'
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"(3) This modern educational theory of learning by
doing, clearly imphles the necessity of non-segregated
education. The principle of equality of opportunity
regardless of race or creed, so much a pa rt of ouiir
American tradition, can be fully achieved only if this
element ii our cultural heritage is kept alive and al-
lowed to grow. The school, as has been show, is the
most important institution through which this heritage
can be transmitted. But, as has likewise been made
clear, proper teaching of the principle of equality of

opportunity requires more than mere inculeationi of the
democratic idecal. Whart is essenltial1 isi the o~tpportunity
at least in the school, to practice ii. This requires that
the school make possible continuous actual expe[rilce
of harmonious cooperation betwCen members of vari-
ous ethnic. and religious groups and thus produce atti-
tues of tolerance and mutual sharing that will con-
tinue in later life. In the segregated school, this de-
sirable environment does not exist. The most imipor-
taut instrument for teaching democracy to all people
is thus rendered impotent."

Educational rights are not immune from all govern-
mental interference, but it is submitted that the educational

rights asserted by Petitioners have been judicially deter-
mined to be fundamental rights. As such, every govern-
mental interference with, or restriction upon them, when
properly challenged as arbitrary, must affirmatively be
shown to be reasonable, otherwise they violate the due
process clause of the Fifth Amendment. The relevant de-
cisions of this Court demonstrate that when governmental
interference with fundamental educational rights and liber-
ties are challenged as arbitrary, the burden is cast upon the
government imposing the restrictions to demonstrate the
reasonableness of the restrictions.

Farrington v. Tokcushige, supra, involved an Act of the
legislature of Hawaii which was challenged as violative of
the due process clause of the Fifth Amendment. The Act
imposed severe limitations on the operation of so-called
"foreign language schools" in Hawaii, and in this Court's
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judgment, denied to parents reasonablel choice and dis-
cretion in respect of teachers, curriculum and textbooks",
and deprived "parents of fair opportunity to procure for
their children instruction which they think important."
This Court did not hold that private-supported schools are
not subject to government regulation, but it did bold that
regulations restricting educational rights and liberties of
parents and pupils must be justified as reasonable. The
challenged regulation was held to violate the due process
clause of the Fifth Amendment, because it restricted liberty
of choice with respect to education wit hout adequate reasOn.
The government's contention that the regulations were
"necessary for the public welfare" was not an adequate
reason.

In Earrington v. Tolushige, supra, this Court made ex-
press reference to "the general doctrine touching rights
guaranteed by the Fourteenth Amendnent to owners, par
ents and children in respect of attendanc upon schools'' as
announced in Meyer v. Nebraska, supra, and Pierce v. So-
ciety of Sisters, supra, and expressly held that this general
doctrine is to be applied to educational rights protected by
the Fifth Amendment, against arbitrary federal action.

This general doctrine touching educational rights pro-
tected by the due process clauses of the Fifth, and also the
Fourteenth Amendments, is revealed by an examination of
this Court's unanimous opinions in the cases relied upon.

The cornerstone of this doctrine is revealed to be the
fundamental and, therefore, constitutionally protected right
and duty of parents to direct and control the upbringing
and education of their children. This right includes not
only the right of pupils to "acquire useful knowledge",
(Meyer v. Nebraska, supra, at page 399) but the parents'
liberty of choice as to the type of school, selection of
courses, and teachers. (Meyqer v. Nebraska, supra, at pages
400-401; Pierce v. Roeiety of Sisters, supra, at page 535;
Farrington v. Tokushige, supra, at page 298).



57

The doctrine protects the rights thus described and de-

jined, including liberty of choice, against all arbitrary gov-

ernmental restrictions. (Meyer v. Nebraska, supra, at page
401; Pierce v. N'cic/y of Sisters,s upra, at page 535). These

educational rights are 1 rotectel against arbitrary restric-

tions imposed "under the guise of protecting the public

interest." (Mley/er v. Nebraska, supra, at page 400).
The doctrine recognizes that whenever a governmental

restriction is properly challenged as arhitrary, "deter-

mination by the legislature as to what constitutes proper

exercise of police power is not final or conclusive, but is

subject to supervision by the courts." (Meyer v. Ne braska,
supra, at page 400) ; and the burden is cast upon the gov-
ernment imposing the restriction, to demonstrate that there

is "adequate reason" for the challenged restriction (Far-
rington v. Tokushige, supra, at page 298; Pierce v. Society

of Sisters, supra, at page 534; Meyer v. Nebraska, supra,

at page 402). Moreover, the challenged restriction must be
shown to be reasonably related to a purpose within the com-
petency of the government. (Meyer v. Nebraska, supra, at
page 403; Pierce v. Society of Sisters, supra, at page 535).

Governmental action restricting educational rights and
liberties by prescribed courses of instruction, to be justi-
fied, must be shown to be reasonably related to the promo-
tion of the intelligence of the body politic. In Ale yer v.
Nebraska, supra, this Court held that a statute prohibiting
the teaching of "any language other than the English Lan-
guage" to pupils below the eighth grade, unreasonably re-
stricted educational liberties protected by due process.
The statute was not justified, because its purpose was to

prevent the acquisition of knowledge of foreign language
rather than to promote intelligence-thus an unauthorized
purpose. In addition, this Court held that the restriction
was "without reasonable relation to any end within the
competency of the State." (Emphasis supplied).

It is generally agreed that the promotion of the general
intelligence of the body politic is so essential to the de-
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velopmnent and progress and even the very existence of

democratic government, tha.t education is a proper govern.
mental function. To tlat end the states and the federal

governmiient have established and mintai systems of pub.
lie education. In addition, the Federal Government and the
states may make the education of children Coipljjisory,
Such a limi tation on the fundamental educational right to
liberty of choice must be justified, and is justified by show-
ing that it is within the competency of the Government to
require a parent to perform the duty he owes to his child
and to his government, to educate his child.

However, compulsory attendance laws may not arbitrarily
restrict liberty of choice as to schools. In Pierce v. Society
of Sisters, su pra, this Court held violative of due process
a statute which compelled every child, for a prescribed

period, to attend the public schools exclusively. This (court
concluded that the purpose of the challenged statute was the
standardization of children "by forcing them to accept
instruction from public teachers only". Such a purpose
was held to be excluded by the "fundamental theory of
liberty upon which all governments in this Union repose".
This Court again pointed out that "rights guaranteed by
the Constitution may not be abridged by legislation which
has no reasonable relation to some purpose within the com-
petency of the state."

In Board of Erucation v. Barnette, 219 U. 8. 624 (1943)
this Court enjoined the enforcement of a state law com-
pelling patriotic observance on the part of public school
pupils. In that case a majority of this Court hld that the
purpose of this restriction on educational rights, was to
compel the flag salute and pledge of allegiance, and that
such a purpose was beyond the competency of Government.
The Barnette decision overruled the earlier decision of this
Court in Minersville School District v. Gob itis, 310 IT. 8.
586 (1940) which held, among other things, that "promo-
tion of national cohesion'' was a lawful governmental pur-
pose and that compelling public school pupils to salute the
flag was reasonably related to this lawful purpose.
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In Zucht v. King, 260 UI. S. 174 (1922), a city ordinance
making vaccination a prerequisite to school attendance was
challenged as violative of due process. This Court upheld
the ordinance; such a restriction oi educational rights is
justified both ibccause the preservation of public health is
recognized as an "adequate reason", and liecause making
vaccination a prerequisite to school attendance is reason-
ably related to the preservation of public health.

d.

Governmental Restrictions Basel on Race or Color Alone,
Are Presumptively Arbitrary.

This Court said, speaking through Mr. Justice Black in
Korematsu v. U. 8., 323 U. S. 214, 216, (1944)-

"It should be noted, to begin with, that all legal
restrictions which curtail the civil rights of a single
racial group are immediately suspect. That is not to
say that all such restrictions are unconstitutional. It
is to say that courts must subject them to the most
rigid scrutiny. Pressing pu blic necessity nzy some-
times justify the ex'isteiice of such restrictions; racial
atagonism never ca'n." (Emphasis supplied.)

That "pressing public necessity" must be more than the
possibility of racial conflicts resulting from racial antag-
onism alone, is made clear in this Court's opinion in Etc
Parte Endo, supra, at pages 302-303 wherein this Court
points out that no authority existed for the detention of an
admittedly loyal citizen of Japanese ancestry simply be-
cause of "community hostility." This court said:

"Community hostility even to loyal evacuees may
have been (and perhaps still is) a serious problem.
But if authority for their custody and supervision is

em School regulations renting to sliolarshfip and titness of applicants, resi-
dence, age, sex, textbooks and courses of study, transportation, 7ueimIlersip in
fraternities andl sororities, may restrict educational rights. Where such rego-
latiois nre ransonbly related to a recognized educati.onaql rprise or 5(0som
purpose within the competency of the government responsible for such regula-
tions, they Inve been upheld by the courts.



60

to be sought on that ground, the Act ... and Executliv
Order offer no support. And none other is advanced."

In Buchanan v. lI'arley, 245 U. S. 60 (1917), this Court
invalidated a. city ordinance requiring residential segrega-
tion. To the contention that the ordinance was for the pro-
motion of public peace by preventing race conflicts; the
Court said:

"Desirable as this is, and important as is the pres-
ervation of the public peace, this aim cannot be accom-
plished by laws or ordinances which deny rights cre-
ated or protected by the Federal Constitution." 245
U. S. 60, 81.

In Hirabayashi v. United States, supra, Korematsu v.
United States, supra, and Ex Parte Endo, supra, this Court
has evolved certain definite standards by which government
enforced racial distinctions between citizens must be tested
when properly challenged as violative of the due process
clause of the Fifth Amendment. These standards are in
accord with the earlier decisions of this Court in Meyer v.
Nebraska, supra, Pierce v. Society of Sisters, supra, and
Farrington v. Tokushige, supra, in which restrictions on
educational rights were struck down as arbitrary and there-
fore violative of due process.

1. The restrictions must be justified by an affiniative
showing of peculiar circumstances, present emergency, or
pressing public necessity.

(a) In Meyer v. Nebraska, supra, this Court invalidated
a Nebraska statute restricting the teaching of foreign lan-
guages, as infringing educational rights protected by the
due process clause of the Fourteenth Amendment. At page
402 the Court said:

"The interference is plain enough and no adequate
reason therefor in time of peace and domestic tran-
quility has been shown."
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(b) In Fwrrington v, Toki ushyc, supra, this Court in-
validated an Act of the Legislature of Hawaii restricting
the operation of foreign language schools, as infringing
educational rights protected by the dne process clause of

the Fifth Amendment. At page 298, this Court said:

"Apparently all are parts of a deliberate plan to
bring foreign laiiguage schools under a strict govern-
mental control for which the record discloses no ade-
quate reason.''

In Hirabayashi v. U. N., supra, this Court upheld a mili-
tary order confining Japanese-Americans to their homes at

night as not infringing on the liberty of persons protected
by the due process clause of the Fifth Amendment. At
page 101, this Court said:

"Our investigation here does not go beyond the
inquiry whether, in the light of all the relevant circum-
stances preceding and attending their proinulgation,
the challenged orders and statute afforded a reasonable
basis for the action taken in imposing the curfew."

Again at page 108, Mr. Justice Douglas concurring said:

"Detention for a reasonable cause is one thing. De-
tention on account of ancestry is another.''

(d) In Koremitsu v. U. S., supra, this Court upheld a
military order excluding Japanese-Americans from a mili-
tary area as not infringing on the liberty protected by the

due process clause of the Fifth Amendment.

Again at page 218, this Court said:

"True, exclusion from the area in which one's home
is located is a far greater deprivation than constant
confinement to the home from 8 P. M4. to 6 A. M. Noth-
ing short of apprehension by the proper military
authorities of the gravest imminent danger to the pub-
lic safety can constitutionally justify either."

In the instant case, no reason is given in justification of
the restriction on the educational rights of petitioners.
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The only apparent reason is the race or color of petitioners,
a reason sternly interdicted by this Court.

2. The restrictions m'u"stI be for a purpose which govern-
ment has authority to effect.

(a) In Pierce vr. Society o Sisters, supra., this Court in-
validated a state statute the purpose of which was "to com-
pel general attendance at public schools by normal chil-
dren, between eight and sixteen.'' (page 531) In conclud-
ing that the State had no authority to effect this purpose,
this Court said at page 535:

"The fundamental theory of liberty upon which all
governments in this Union repose excludes any general
power of the State to standardize its children by forc-
ing them to accept instruction from public teachers
only.''

In the instant case the apparent purpose of the action
of respondents complained of, is, as to public education in
the District of Columbia, to compel Negroes to attend only
schools attended by Negroes and to accept instruction by
Negro teachers only. It is submitted that the Federal
Government has no authority to effect such a purpose.

3. The restrictions must be clearly authorized and if
'implied authority is relied upon it must appear that the
restriction is clearly and umistakably indicated by the
language us ed in granting the authority.

(b) In Ex Parte Endo, supra, this Court invalidated the
detention in a Relocation Center of a loyal Japanese-
American because no authority to detain was expressly
granted or necessarily implied. At page 297 this Court
said:

"We are of the view that Mitsye Endo should be
given her liberty. In reaching that conclusion we do
not come to the underlying constitutional issues which
have been argued. For we conclude that, whatever
power the War Relocation Authority may have to de-
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tain other classes of citizens, it has no authority to
subject citizens who are concededly loyal to its leave
procedure."

At page 300, it is said:

"We must assume, when asked to find implied
powers in a grant of legislative or executive authority,
that the law makers intended to place no greater re-
straint on the citizen than was clearly and unmistak-
ably indicated by the language they used."

Again at page 300 this Court said:

"Their single aim was the protection of the war
effort against espionage and sabotage. It is in light
of that one objective that the powers conferred by the
orders must be construed."

And at page 300, 301, this Court points out

"Neither the Act nor the orders use the language
of detention . .. and at page 301, 302 we d not mean to
imply that detention in connection with no phase of
the evacuation program would be lawful. The fact that
the Act and the orders are silent on detention does not
of course mean that any power to detain is lacking.
Some such power might indeed be necessary to the suc-
cessful operation of the evacuation program. At least
we may so assume. Moreover, we may assume for the
purpose of this case that initial detention in Relocation
Centers was authorized. But we stress the silence of
the legislative history and of the Act and the Executive
Orders on the power to detain to emphasize that any
such authority which exists must be implied. If there
is to be the greatest possible accommodation of the
liberties of the citizen with this war measure, any such
implied power must he narrowly confined to the precise
purpose of the evacuation program."

In the instant case it is clear therefore that the respond-
ents have no express authority to exclude minor petitioners
from Sousa Junior High School solely because of
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their race or color. No language of exclusion is found
in any Congressional Acts relating to public edu-
cation in the District of Columbia. It is to be as.
sumed that these Act s were passed for educational
purposes and objectives. It is sub mited 1hat no legitimate
educational purpose is served by the classification, rnd dis-
tiction of pupils solely on the basis of race or color amrd
the exclusion of mvinor petitioners frrim Rousa .Ji.nior Iligha
School by respondents solely because of race or color. On
the contrary, there is abundant authority for the proposi-
tion that governmentally enforced racial segregation is in
conflict with educational purposes and objectives in our
democratic society.

4. The restrictions must have a reasonable relation to a'a
authorized purpose within tle competency of the govern-
ment to effect.

In Hirabayashi v. U. S., supra, Mr. Justice Douglas said
in his concurring opinion at page 106:

"Where the orders under the present Act have some
relation to 'protection against espionage and against
sabotage' our task is at an end."

In Korenmatsn v. U. S., supra, this Court said at page 218:

"But exclusion from a threatened area, no less than
curfew, has a definite and close relationship to the pre-
vention of espionage and sabotage."

In the instant case, the exclusion of minor petitioners
from Sousa Junior High School solely because of race or
color has no reasonable relation to any educational purpose
suggested by respondents, for they have suggested n pur-
pose. It is submitted that ino purpose, within tle com-
petency of the government to effect can be advanced in
this case.
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e.

The Action of Respondents, Challenged by Petitioners,
Arbitrarily Restricts Educational Righits of Petitioners in

Violation of the Fifth Amendment.

Briefly stated, the action of respondents, in refusing to

admit minor petitioners to Sousa Junior High School solely

because of the race and color of petitioners, is a restriction

on the educational rights of inor petitioners to acquire the
type of education they desire and which is offered by the
government for the District of Columbia. Moreover, the

actions of respondents complained of restricts the liberty of
choice of petitioners who are parents of minor petitioners
in their selection of the type of education and teachers of-
fered by the government of the District of Columbia. The
existence of compulsory school laws with criminal sanctions
enforceable by respondents serves to emphasize the reality
of the restrictions.

The purpose of the challenged restrictions is plain. It
is to compel petitioners who desire to avail themselves of
the public education offered by the government of the Dis-
trict of Columbia, to receive such education with members
of their race only, and only from teachers who are members
of their race.

It is respectfully submitted that this attempt by the re-
spondents to classify citizens on the basis of race alone,
for the purposes of public education in the District of Co-
lumbia, is an arbitrary restriction on constitutionally pro-
tected educational rights ; and that such restrictions violate
the due process clause of the Fifth Amendment under the
general doctrine enunciated by this Court touching rights
guaranteed by the due process clause to parents and chil-
dren in respect of attendance upon schools.

At the threshold, there is serious question as to whether
the challenged restrictions are authorized.
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Should this Court decide that the challenged restrictions
are authorized, the limitations to such a holding enunciated
by this Court require a showing that there is "adequate
reason" for the challenged restrictions.

This Court has never yet recognized any reason as ade-
quate to validate any purely racial restrictions on funda-
mental educational rights protected by the due process
clause of the Fifth Amendment. Moreover, this Court has
decried the use of race alone as the basis for classifying
citizens for any purpose, and has held racial classifications
valid under the Fifth Amendment only where the War
Power of the Federal Government was invoked and there
was a reasonable relation between the racial classification
and the temporary purpose of protecting the nation against
the iminent threat of sabotage and espionage. Hirabayashi
v. United States, supra; Korematsn v. United States, su pra.

Moreover, where the temporary threat to national se-
curity was found not to exist, the racial restriction was
held violative of due process. Ex parte Endo, supra.

f.

Petitioners Sustain Injury as the Direct Result of the
Action of Respondents in Excluding Minor Petitioners
from Sousa Junior High School Solely Because of Race
or Color.

The exclusion of minor petitioners from admission to
Sousa Junior High School, solely because of race or color
is a deprivation of petitioners' constitutional rights to ac-
quire useful knowledge, to choose a particular public school,
and to enjoy public educational opportunities with out gov-
ernment enforced limitations or restrictions based solely
on race or color. That injury continues and is not removed
or even lessened by reason of the fact that minor petition-
ers "do now attend a junior high school in said District",
allocated by respondents for the instruction of Negro chil-
dren. Beyond question the deprivation of a constitutional
right is injurious per se. See Cummings v. Missouri, 4
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Wall. 277, 320 (1866), where this Court observed that "lib-
erty" includes "freedom from outrage on feelings as well
as restraints on the person. "

All of the injury shown by petitioners under the succeed-
ing Point 2 of this brief, in reference to a Bill of At-
tainder supports the contentions here iade. Auy (ldpriva-

lion of a freedom of choice solely on the basis of race or
color is violative of petitioners' civil rights and thus injur-
ious. To be compelled to attend school because of the com-
pulsory school law, D. C. Code 1951 Ed., Title 31, Secs. 201,
207, and then to be compelled to accept segregation on the
basis of race or color and to have one 's feelings outraged is
injurious per se. The deprivation of a civil right is an in-
jury. Giles v. Harris, 189 U. S. 475, 485 (1903).

2.

SUCH AN INTERPRETATION WoULD RENDER THESE ACTS

BILLS OF ATTAINDER.

Article I, Section 9, Clause 3 of the Constitution of the

United States provides that "No Bill of Attainder or ex
post facto law shall be passed.7

The Board of Education of the District of Columbia took

the position, which was confirmed in the Caerr case, supra,
aid was relied upon by the Court in the case below, that the
statutes enacted by Congress governing public schools in
the District of Columbia compelled it to segregate Negroes
from whites in the school system.

It is clear that, if respondents and the Court of Appeals
in the Caerr case are right in their interpretation then these
statutes are Bills of Attainder, for they compel the exclu-
sion of minor petitioners from Sousa Junior High School
solely on account of their race or color, and they are in
violation of Article 1, Section 9, Clause 3 of the Constitu-
tion of the Tnited States, for:

7 For historical bekhgronnd of hills of ttainder in Amerioa and in England
see Notes, 48 Col. L. Rev. 849, iNotes, 21. Tulane I. Rc. 278, 2 Story, Corm-
mentaries on the Constitution of the United States (5th Ed. 1891) 216, Adams,
Constitutional History of England (1935) 228, Holdsworti, History of English
Law (4th Ed. .1927) 381.
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a. They are legislative or congressional statues.

b. They are directed at named or easily ascertainable
persons-namely, Negroes.

c. They inflict punishment on these persons. This
punishment is arbitrary.

d. They inflict punishment without a judicial trial.

e. They convict Negroes of the "crime'' of being in,
ferior by reason of birth, color and blood, or of be-
ing descendents of slaves.

a-b.

These Are Acts of Congress and These Petitioners Are
Easily Ascertainable Members of a Group.

It is obvious that these are Acts of Congress, and United
States v. Lovett, 328 U. S. 303, 315-316 (1946), held "that
legislative acts, no matter what their form, that apply
either to named individuals or to easily ascertainable mem-
bers of a group in such a way as to inflict punishment on
them without a judicial trial are bills of attainder pro-
hibited by the Constitution.'' Negro children certainly
constitute an easily ascertainable group, especially since,
under the rule of Wall v. Oyster, supra, the Board is em-
powered to determine race for itself, and may force pupils
and their parents to accept that determination. Just as in
the Lovett case, supra, the present case involves punish-
ment without judicial trial, and determined by no previous
law or fixed rule. A judicial trial would at least provide
safeguards against arbitrary action which is inherent-if
not implicit-in an administrative condemnation such as
the Board of Education's segregation rule. United States
v. Lovett, supra. According to this Court in Oyama v.
California, 332 IT. S. 633, 646 (1948), only exceptional cir-
cumstances can excuse racial discrimination by law, and
such distinctions must be justified by the agency practicing
the discrimination. This has never been done with respect
to segregation in the public schools of the District of Co-
lumbia.
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There can be no doubt that segregation in our public

schools is aimed at Negroes. (f. Railroad Co. v. Brown,
17 Wall. 445, 452-453 (1873).

In Cm'iniipqs v. Missuri-, supra, at page 327, the Su-
preme Court declared : ' The clauses i the Missouri consti-
tution, which are the subject of coisideration, d not, in
terms define any cries or declare that any punishment
shall be inflicted, but th1ey produce the same result upon the

parties, against whom they are directed, as though the
crimes were detined and the punishment was declared.''
This passage surely fits the position in which appellants
are placed by appellees. What legislatures may not ac-
complish directly, they may not effect by indirection. Ex
Pane Garland, 4 Wall, 333, 380 (1866) ; United States v.
Lovett, sup ra. Neither may they act so as to secure by
implication that which would be invalid if expressly pro-
vided. Oyama v. California, supra.

It is the function of the courts to protect citizens against
discriminatory acts such as those presented in this case.
Where else can one turn in the face of the disgrace and
ignomnny heaped upon petitioners by respondents? To
paraphrase this Court in United States v. Lovetf, supra,
what is involved here is a proscription by the Board of
Education of more than 50,000 Negro children, prohibit-
ing their ever attending a school simultaneously occupied
by white children. Were this case held not to be justiciahle,
Board action, aimed at a large, readily recognizable class,
which stigmatized their ancestry and seriously impai red
their chance to earn a living, could1 never he challenged
in any court. Our Constitution did not contemplate such
a result.

c.

These Acts of Congress Inflict Punishment on Petitioners.

(1). Segregation is Punishnent.

That segregation constitutes punishment is the conclu-
sion reached by recognized authorities in the field of so-
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biology, politics, psychology and law, from a consideration
of tile studies of segregation and its effects.

Gunnar Myrdal, who made a detailed and authoritative
study of the entire problem posed by treatment of the
Negro minority in the United States, pointed out that what
was merely segregation forty years ago is becoming a caste
system today. He continued: "The spiritual effects of
segregation are accunulating with each new generation,
continuously estranging the two groups." (1 Mydral, An
American. Dilemma, 645 (1944).

The process of development from segregation to caste
system is described in Mac Iver, The More Perfect Union,
67-68 (1948) :

"Now let us consider more closely the manner in
which the conditions that are confirmed or imposed
by discrimination operate to sustain it. The discrim-
inating group starts with an advantage. it has
greater power, socially and politically, and usually it
has a superior economic position. Thus it is enabled
to discriminate. By discriminating it cuts the other
group off from economic and social opportunities. The
subordination of the lower group gives the upper group
a new consciousness of its superiority. This psycho-
logical reinforcement of discrimination is in turn rati-
fled by the factual evidences of inferiority that accoa-
pany the lack of opportunity, by the mean and miser-
able state of those who live and breed in poverty, who
suffer constant frustration, who have 110 incentive to
improve their lot, and who feel themselves to be out-
casts of society. Thus discrimination evokes both atti-
tudes and modes of life favorable to its perpetuation,
not only in the upper group but to a considerable ex-
tent, in the lower group as well. A total 'upper caste
comlpleX congenial to discrimination, a coniplex of
attitudes, interests, modes of living, and habits of
power is developed and institutionalized, having as its
counterpart a tower caste complex of modes of living,
habits of subservience, and correspolding attitudes,"
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The effects of segregration upon the group segregated

have recently been sunumarized in a note in 56 Yale L.J.

1059, 1061-2 (1947) :

"Every authority on psychology and sociology is
agreed that the students subjected to discrimination
aini segregation are profoundly affected by this ('x-

perienee . . . Experience with segregation of Negroes
has shown that adjustments may take the form of a c-
ceptance, avoidance, direct hostility and aggression,
and indirect or deflected hostilit. In seeking sel'-
expression and finding it blocked by the practices of
a society accepting segregation, the child may express
hatred or rage which in turn iaty result in a distor-
tion of normal social behlaviur iby tie creation of the
defense mechanism of secrecy. The effects of a dual
school system force a sense of linitatious upoU the
child and destroy incentives, produce a sense of in-
feriority, give rise to nechanismls of escape in fantasy
and discourage racial self-appreciation."

On the other side of the picture, "jim crow'' laws, which
govern important segments of everday living, not only
indoctrinate both white and colored races with the caste
conception, Jbut they solidify the segregation existing out-
side those laws and give it respectability and institutional
fixity. (Myrdal, An American Dilemma, pp. 579-580). See
also Berger, The Supreme Conrt and Cro up Discrimina-
tion Since 1937, 49 Col. L. Rev. 201, 204-205. As the Su-
preme Court in California has pointedly said, the way to
eradicate racial tension is not "through the perpetuation
by law of the prejudices that give rise to the tension."
(Perez v. Lip pold, 32 Calif. (2d) 711, 725, 198 P. (2d) 17,
25 (1948).) In fields which "jin crow" laws do not cover
there has been "a slow trend toward a breakdown of seg-
regation''; within the fields of their operation the laws
"keep the pattern rigid.'' (1 Myrdal, An American Di-
lemma, p. 635).

Professional opinion is almost unanimous that segrega-
tion has detrimental psychological effects on those segre-
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gated. A questionnaire addressed to 849 representative
social scientists was answered by 611% of those to whom it
was sent (1)eutscher & (hei, The Psychological Effect of
Enforced Hcyreyation: A Surrey of Social Science Oi..
ion, 2G Journal of Psychology, 259, 261, 262 (1948)). Of
those replying, 90.4% believed that enforced segregation
has "letrinental psychlogical effects" on those segre-
gated if "equal facilities" are provided; 2.3% expressed
the opposite opinion, and 7.4% did not answer the question
or expressed no opinion (Td., 261, 266). Those who elabo.
rated their pi.sitioni with coiuients (55% of those replying)
stressed that segregation induced feelings of inferiority,
insecurity, frustration, anti persecution, and that it de-
veloped, on the one hand, submissiveness, martyrdom,
withdrawal tendencies, and fantasy, and on the other band,
aggression (Id., 272, 277).

The resentment and hostility provoked by segregation
find various means of psychological "accommodation",
various forms of release (Prudhonnne, The Problem of
Suicide in the Ante rican Negro, 25 Psychoanalytic Review,
187, 200). Mediocrity is accepted as a standard because of
the absence of adequate social rewards or acceptance (Dol-
lard, Caste and Color in a Southern Town, 424 (1937)).
(McLean, Group Tension, 2 Journal of American Medical
Women's Association, 479, 482). Energy and emotion
which might be constructively used are lost in the process
of adjustment to the "jim crow" concept of the Negro's
characteristics and his inferior status in society (Cooper,
The Frustrations of Being a Member of a Minority Group:
What Does It Do To The Individfual and to His Relation-
ship with Other People?, 29 Mental Hygiene, 189, 190, 191
(1945)) . Psychosomatic disease is induced by the tensions
engendered by segregation and other forms of racial dis-
crimination. (McLean, Psychodcynmcic Factors in Racial
Relations, 244 The Annals of the American Academy of
Political and Social Science (March, 194G), 159, 161).

s For a general discussion of the effects of the caste system, which segrega-"
tion supports and exemplllles, on Negro personality and behavior, see Myrdai,
An American Dilemma, vol. II, pp. 757, 767.
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it is further submitted that any suygestion that no0
ptish meant is inflicted ignores the bas-ic realities of thc
sittiOn. The whole theory upon which1 a segregated
school system is maintained is that tihe dominant class re-
gards the subject group so far inferior as to require quar-
antining the latter during school hours, to avoid contamina-
tion or pollution of the ebildrei of the dominant group.
Realization of this motive, when it first comes to a child
of the segregated class, cannot help but cause mental an-
guish (i.e., constitutes injury) and repeated reminders of
the implications of segregation keep one's awareness of the
badge of inferiority fresh during the remainder of one's
life.

According to the Brief Amicus Curiae of the Committee
of Law Teachers against Segregation in Legal Education
before the Supreme Court of the United States in Sweatt
v. Painter, supra, at p. 33, ''The institution of segrega-
tion is designed to maintain the Negro race in a position
of inferiority. It drastically retards his educational, eco-
nomic and political development and prevents him from ex-
ercising his rightful powers as a citizen. It creates mal-
adjustments and tensions which sap the vitality of our
society.''

In addition to the conclusions by experts in the field
that segregation is punishment, this Court has character-
ized similar results of State and Federal statutes as pun-
ishment. The rights protected by due process of law in-
clude life, liberty and property. Any statute directed at
a named individual or an easily recognizable class, which
seeks to punish by deprivation or suspension of any of
these rights without a judicial trial is a bill of attainder.
Cummings v. Missouri, supra. This Court, in the Cum-
mings case, said at pages 321-322: "The theory upon which
our political institutions rest is, that all men have certain
inalienable rights-that among these are life, liberty, and
the pursuit of happiness; and that in the pursuit of happi-
ness all avocations, all honors, all positions, are alike open
to everyone, and that in the protection of these rights all
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are equal before the law. Any deprivation or suspehnsiol
of these rights for past conduct is punishment, and can be
in no otherwise defined." The acquisition of knowledge
is one of the protected rights. Meyer v. Nebraska, supra.
The permanent prohibition against attendance in nor.
segregated schools is as much punishment as one which per.
petually restrains one from serving the Govermnent,
United States v. Lovett, supra.

Any contention that no injury is inflicted should be con-
sidered not only from the point of view of the contentions
advanced in Sweatt v. Painter, 339 U. S. 629 (1950), and in
Henderson v. United States, 339 U. S. 816 (1950), but in
the light of Oyama v. California, supra, at page 646;

"There remains the question of whether discrimina-
tion between citizens on the basis of their racial de-
scent, as revealed in this case, is justifiable. Here we
start with the proposition that only the most excep."
tional circumstances can excuse discrimination on that
basis in the face of the equal protection clause and a
federal statute giving all citizens the right to own
land .. .

Adult petitioners are certainly subject to punishment if
they attempt to enforce the right of their children to sit
in school with white children, either by withholding 9 their
children from attendance at a segregated colored school,
or by an attempt to place them at a segregated white school,
Petitioners and all other persons who are wonder the in-
terdiction of the statutes as interpreted by the Board 10 are

9 For full text of compulsory statute see Appendix B, D. C. Code 1951 Ed.,
Title 31., Sec. 201, 207.

1o "'Without any doubt there is also in the white man's concept of Negro
'rare' an irrational element which ennnot he grasped in terms of either
biological or cultural differences. It is like the coneept 'unclean' in primitive
religion. It is invoked by the metaphor 'blood' when describing ancestry. The
ordinary nfiUn imieans something particular but beyond secular and ratioanl
understanding when he refers to 'blood'. The one who has got the smllelt
dropi of ' Negro blond ' is vs one who is smitten by a hideous disease. It does
not help if he is gouid anud honest, educated anud intelligent, a good worker, an
excellent citizen and an agreeable fellow. Inside him are hidden sone unknown
and dangerous poteutialitius, soumetlng which will sooner or later crop up 
1 Mydral, 100.
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attainted by reason of their birth, blood al pigmentation,
and there is no way in. which they ca* o-vercome the ob-
stacles placed in their way by respondents.

(2). This Punishment is Arbitrarily Imposed.

We submit that it may properly be held that punishment
is arbitrarily imposed where an act forbidden hears no

relation to the object allegedly sought to be achieved. And
it is certainly true in this case that discriminating against

minor petitioners because of their birth, color and blood

and the previous servitude of their grandpa rents or great-
grandparents bears no relation whatsoever to their edu-
eability in a public school together with white children.

This argument is supported by the following quotation
in Petition and Brief in Support of Petition for Writ of

Certiorari in the Supreme Court of the United States in
Sweatt v. Painter, supra:

"Dr. Robert Redfield, Chairman of the Department
of Anthropology at the University of Chicago, testified,
as an expert, that there is no recognizable difference
as to capacities between students of different races and
that scientific studies had concluded that differences in
intellectual capacity or ability to learn have not been
shown to exist between Negroes and other students.
He testified that as a result of his training and study in
his specialized field for some twenty years, it was his
opinion that given a similar learning situation with a
similar degree of preparation, one student would do
as well as the other, on the average, without regard to
race or color."

In regard to the question of a relationship between the
act punished and the objective of the punishment, the Su-
preme Court had this to say at pages 319-320 in Cunmnings
v. Missouri, supra:

". . .There can he no connection between the fact
that Mr. Cummings entered or left the State of Mis-
souri to avoid enrolihuent or draft in the military serv-
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ice of the United States and his fitness to teach the
doctrines or administer the sacraments of his church,
nor can a fact of this kind or the expression of words of
smypathy with sonie of the persons drawn into the
Rebellion constitute any evidence of the unfitness of the
attorney or counsellor to practice his profession, or of
the professor to teach the ordinary branches of edu-
cation, or of the want of business knowledge or busi-
ness capacity in the manager of a corporation, or in
any director or trustee. It is manifest upon the simple
statement of many of the acts and of the professions
and pursuits, that there is no such relation between
them as to render a denial of the commission of the
acts at all appropriate as a condition of allowing the
exercise of the professions and pursuits. The oath
could not, therefore, have been req uir.ed as a means of
ascertaining whether parties were qualified or not
for their respective callings or the trusts with which
they were charged. 1t was required in order to reach
the person, not the calling. It was exacted, not froni
any notion that the several acts designated indicated
unfitness for the callings, but because it was thought
that the several ncts (eserv(d punishment and that for
many of them there was no way to inflict punishment
except by depriving the parties, who had committed
them, of some of the rights and privileges of the citizen.

"'The disabilities created by the constitution of Mis-
souri must be regarded as penalties-they constitute
punishment. We do not agree with the counsel of Mis-
souri that 'to punish one is to deprive him of life,
liberty, or property, and that to take from hinm any
thing less than these is no punishment at all.' The
learntedi counsel does not use thes e termus-life, liberty,
and property-as comn prebhending ev ery right known to
the law. lie does not incltdtle under liberty freedom
front outrage. on th feelings aIs well as restraint on
the person. He does not include under property those
estates which one may acquire in professions, though
they are often the source of the highest emoluments
and honors. The deprivation of any rights, civil or
political, previously enjoyed, may be puanislhmient, the
circumstances attending antd the causes of the depriva-
tion determi ininq t/ is fact. Disqualiincation from office
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may be punishment as in cases of conviction upon im-
peachment. Disqualification from the pursuits of a
lawful avocation, or from positions of trust, or from
the privilege of appearing in the courts, or acting as
an executor, administrator, or guardian, may also,
and often has been, imposed as punishmentu" (Italics
supplied.)

As we have already stated, in the present case there is

absolutely no relation letwecn color and educability.
Theref ore, when the respondents maintain separate schools

for colored anti white children, they seek to insult and de-

grade the former, not to educate. Arnd, since it is thus a

crime to be colored, Negro children are being arbitrarily
punished by being singled (out and deprived of their rights
and privileges--i. e., to be given the same education under

the same conditions as any other child, whatever his color.

Further, respondents clearly do not include in their defini-
tion of liberty freedom from outrage on the feelings, since

they inflict such arbitrary punishment on more than half
the children under their jurisdiction every clay they oper-

ate. There is no requirement that there must have been a

previous enjoyment of a right. A study of the entire pas-
sage shows clearly that the Court means by any right ye-
viously eujoyel, any right constitutionally possessed.

We have already adverted to the fact that the lack of
any relationship between the methods used and the end
sought to be attained is sufficient to constitute arbitrary
imposition of punishment. Mr. Justice Murphy, in a con-
curring opinion in Oyara v. California, supra, observed
that no rational basis for legislation existed where laws
discriminating against citizens were motivated by racial
hatred and intolerance.

And in Skinner v. Oklahoma, 316 U. S. 535, 541
(1942), this Court used racial discrimination as a stand-
ard for striking down a State law providing for steriliza-
tion of certain offenders, in the following terms: "When
the law lays an unequal hand on those who have committed
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intrinsically the same quality of offense and sterilizes one
and not the other, it has made as invidious a discrimination
as if it had selected a particular race or nationality for
oppressive treatment.''

Having shown that minor petitioners have, in fact, suf-
fered injury and punishment by reason of their segrega-
tion, and that the segregation on account of race or color
may properly be regarded as wholly arbitrarily imposed
punishment, we proceed to examine the other elements of
a bill of attainder.

d.

No Trial or Hearing Is Given Petitioaners.

In a bill of attainder punishment is inflicted without a
judicial trial, Cuanings v. Missouri, supra. In the case
at bar, nothing can be clearer than that, if the Board of
Education is right in its contention that these Congres-
sional Acts bar any Negro child, at any time, from attend-
ing a public school designated for use of white children,
solely on the basis of race or color, these minor petitioners
have been found guilty of being Negroes and convicted
of the offense of possessing some inherent defects which
render them unfit to attend Sousa Junior High School
without a judicial trial. There has never been a finding,
either by the Board or by Congress, that all Negro children,
or aniy particular individuals among them constituted any

such menace to white pupils as would warrant isolating
all Negroes in schools limited by law to their sole use. No
reason for segregation has ever been announced. And
there has certainly been no attempt to try these individual
minor petitioners to determine whether there is any valid
ground for depriving them of their right to associate free
of a limitation based on their race or color alone in school
activities with white children of their own age.
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e.

T these Petitioners Are Convict ed on Past Acts of a Crime
by These Acts of Congress.

In Cunvmings v. State of Missouri, suprat, page 323, this

Court defined a bill of attainder as ". .. a legislative act

which inflicts punishment without a judicial trial." The
opinion then continued: "If the punishment be less than
death, the act is termed a bill of pains and penalties. Within
the meaning of the Constitution, bills of attainder include
bills of pains and penalties." The remainder of the opin-
ion is, we think, particularly appropriate in the present
case: "In these cases the legislative body, in addition to
its legitimate functions, exercises the powers and office of
judge; it assumes, in the language of the text-books, judicial
magistracy; it pronounces upon the guilt of the party, with-
out any of the forms or safeguards of trial; it determines
the sufficiency of the proofs produced, whether conform-
able to the rules of evidence or otherwise; and it fixes the
degree of punishment in accordance with its own notions
of the enormity of the offense."

Certainly the portion of the opinion just quoted fits the
present situation. If the Board, in acting for the legisla-
tuare is compelled by statute to segregate Negroes and
whites, it is acting under legislation which has convicted
Negroes of the crime of being inferior by birth, blood, and
color and dooms them to separation, without declaring a
previous condition of birth, blood or color to be a crime;
the guilt attaches to any child the Board sees fit to classify
as a Negro (Warl v. Oyster, supra), without any trial;
without any proof that an individual Negro child is in fact
so far inferior by birth, blood and color to white children
that he may not associate with them in school, it requires
that the Negro be taught in a separate schoolhouse; and
it fixes the sentence to cover the entire time the child is
subject to the jurisdiction of the Board and affects his
entire life and deprives him of liberty, property, job oppor-
tunity and happiness.
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It is nanifestty clear that this Court should not interpret
these Acts of Congress as compelling racial segregation
which would render them unconstitutional when it is pos-
sible to interpret them as not requiring seregatti and
thus render them constitutional. We must assum thai
Congress enacted these statutes with a const it utional intent,
See, Schneiderman v. United States, 32() U. 8. 118, 157, 158
(1943). This would necessarily mean that they do not cor-
pet segregation for if these statutes are interpreted as
compelling segregation they would clearly fill wthn. the
ban of the co-nstitutional provision against bills of attainde.

D.

The Denial of Admission of Minor Petitioners to Sousa Junior
High School Solely on the Basis of Race or Color Deprives
Them of Their Civil Rights in Violation of Title 8, United
States Code. Sections 41 and 43.

It is apparent to petitioners that tie racially segregated

schools of the District of Columbia alnministered under con-

trol of respondents arc operated in violation of the Civil
Rights Act, Sections 41 and 43 of Title 8, U. S. (1ode, which
provide:

Section 41. Equal rights under the law:

All persons within the jurisdiction of the United
States shall have the same right in every State and
Territory, to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal beiiefit
of all laws and proceedings for the security of persons
and property as is enjoyed by white citizens, and shall
be subject to like punishment, pains, penalties, taxes,
licenses, and exactions of every kind, and to no other.
R. S. Section 1977.

Section 43. Civil action for deprivation of rights:

Every person who, under color of any statute, ordi-
nance, regulation, custom, or usage, of any State or
Territory, subjects, or causes to be subjected, any citi-
zen of the United States or other person within the
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jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an ac-
tion at law, suit in equity, or other proper proceeding
for redress. RI. S. Section 1979.

In Hurd v. H odge, 334 U.S. 24, 31, this Court, in prohibit-
ing courts of the District of Columbia from enforcement

of racial restrictive covenants said of Section 42 of Title 8
U. S. Code, a companion section of Section 41 which is

relied upon here:

All the petitioners in these cases, as found by the
District Court, are citizens of the United States. We
have no doubt that for the purposes of this section, the
District of Columbia is included within the phrase
'every State and Territory.' Nor can there be doubt
of the constitutional power of Congress to enact such
legislation with reference to the District of Colum-
bia."

While it is true that petitioners do not rely upon Title
8, U. S. Code, Section 42, the section of the Civil Rights
Act considered in Ilwrd v. Hodge, supra, but upon Sections
41 and 43, it is hardly possible to conceive that the Supreme
Court would make any differentiation in the applicability
of these sections to the District of Columbia. The genesis
of Sections 41 and 42 are the same. Both sections were
originally contained in Section 1, Chapter 31 of the Civil
Rights Act of 1866 (14 Stat. 27). Although now placed
in different sections of Title 8, U. S. Code, both Sections-
41 and 42-secure the rights of persons and citizens in
"every State and Territory''. Hence, just as under the
interpretation of Section 42 in Hurd v. Hlodge, supra, the
term "every State and Territory" must be said to include
the District of Columbia, as regards Section 41. Any other
construction would lack uniformity and would be unreason-

able and historically illogical.
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Section 43 of Title 8, U. S. Code, is derived from the Act
of April 20, 1871, Chapter 22, 17 Stat. 13. As presently
entitled under the Code, this section provides for a ''civil
action for deprivation of rights'". Obviously, therefore, if
Section 41 of the Civil Hlights Act is applicable to the Dis-
trict of Columbia, the section of the Civil Rights Act ree-
ognizing the means by which civil rights are vindicated by
actions at law or suits in equity is eqJua]y aipplicalelc to
violations of civil rights occurring in the District of Co-
lumbia. We conclude, therefore, that both Sections 41 and
43 are within the constitutional power of Congress to en-
act., and that these sections are operative in the District of
Columbia.

The remaining question is whether government enforced
racial segregation in the public schools of the District of
Columbia is violative of the Civil Rights Act. Petitioners
contend that racial segregation in the public schools as en'
forced by respondent under color of law does violate these
sections.

The Congress of the United States, acting pursuant to
its powers in the District of Columbia, has provided for
public education there. It has given to persons residing
within the District the privilege of securing, at public ex-
pense, an elementary and high school education. This
privilege, we contend, once given must be afforded to all
without any racial distinction. The Civil Rights Act com-
pels such a result.

The Civil Rights Act does not specifically mention public
education. In fact, there is no specification of the particu-
lar rights protected, but rather a broad statement concern-
ing "full and equal benefits of all laws" and enjoyment
of "rights, privileges or immunities secured by the Con-
stitution and laws". However, when we view the sections
presumably directed against discriminatory governmental
action in the light of the provisions of the Act of March 1,
1875, Chapter 114, 18 Stat. 335, concerning racial discrim-
ination by individuals within the United States, it becomes



83

gbundamntly rcar that the sections here under discussion
were meant to cover all situations in which. through yoU-
ermnfenzCita action, persons re deprived of some right, pri-
ilege or n im ity recognized under the (Constitution and
laws of the United Xtates. And these sections were enacted
to insure that all citizens, white and black, should be vested

with the same rights and the same responsibilities as citi-

zens. Ratctial distinctions were thereby pro hiited.

The cases support this analysis. In United States v.

Cruikshank, 92 U. S. 542, 555 (1875), this Court observed:

"No question arises under the Civil Rights Act of
April 9, 1866 (14 Stat. 27), which is intended for the
protection of citizens of the United States in the en-
joyment of certain rights, without discrimination on
account of race, color, or previous condition of servi-
tude, ... .

And, in Virginia v. Rives, 100 U. S. 313, 318 (1879), the
Supreme Court stated that:

"The plain object of these [civil rights] statutes,
as of the Constitution which authorized them, was to
place the colored race, in respect of civil rights, upon
a level with whites. They made the rights and respon-
sibilities, civil and criminal, of the two races exactly
the same.''

Our national policy, as found in the Constitution, laws
and treaties of the United States as well as in the applicable
legal precedents, renders unlawful the actions of respond-
ents in excluding minor petitioners from attendance at
Sousa Junior High School solely because of race and color.

In speaking of the Fourteenth Amendment and the Civil
Rights Act of 1866, of which Sections 41 and 43 are con-
stituent parts, this Court in Hurd v. Hodge, supra, at page
32, said:

'. .It is clear that in many significant respects
the statute and the Amendment were expressions of
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the same general congressional policy. Indeed, as the
legislative debates reveal, one of the primary purposes
of many members of Congress in supporting the adop.
tion of the Fourteenth Amendment was to incorporate
the guarantees of the Civil R.ights Act of 1866 in the
organic law of the land . . .'

In a series of State cases this Court has made clear some
prohibitions of the Fourteenth Amendment against gov-
ernment enforced distinctions based solely on race or color.
In the case of Ntrander v. WTest Virginia, 100 U. S. 303, 306,
307 (1879), this Court condemned the systematic exclu-
sion of colored persons from juries. Similarly the right
to qualify as a voter in primary or general elections has
been protected against denial because of race or color,
Smith v. Allwriyht, 321 T. S. 649 (1944). This Court has
held that the Constitution of the United States prohibits
denial to a person, because of his race or ancestry, of the
right to pursue his accustomed calling. Takahashi v. Fish
and (ame ( ommission, 334 U. S. 410 (1948) ; Yick Wo v,
Hopkins, 118 U. S. 356 (1886). States may not enforce
agreements excluding Negroes from owning or occupying
property in white neighborhoods. Rhkelly v. K'raemner, 334
U. S. 1 (1948). Nor may railroads segregate Negro passen-.
gers in dining cars. Hendersoa v. United States, 339 U. S.
816 (1950). Nor may state universities, when they admit
Negroes, make any racial distinctions in affording them edu-
cational opportunities. McLaurin v. Oklahoma State Re-
gents, 339 U. S. 637 (1950).

These holdings are clearly indicative of the construction
to be given to the relevant provisions of the Civil Rights
Act in their application to the school officials of the Dis-
trict of Columbia. Moreover, the explicit language em-
ployed by Congress to effectuate its purposes leaves no
doubt that exclusion of minor petitioners from Sousa Jun-
ior High School solely because of race or col r is prohibited
by the Civil Rights Act. That statute by its terms, requires
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that all persons shall have the sanme rights "s is is enjoyed
by white citizens . . . t he full a41d cqual benefit of all
iaws.'' That minor petitioners have been denied tat right
by virtue of the action of the respondents is clear. rhey

have been denied admission to Sousa Junior [mgh School
solely by reason of race or color. It is no answer to peti-
tioners to say that whites may also be denied admission
to some Negro school because of race or color.

Speaking on this exact point in Rhelley v. Kraemner,
supra, at page 22, this Court, speaking through Chief Jus-
tice Vinson, said:

" . .Equal protection of the laws is not achieved
through indiscriminate imposition of inequalities.''

That these sections of the Civil Rights Act prohibit racial

distinctions is too clear for argument. That these sections
encompass the right or privilege of public education is free
from any reasonable doubt, for at the very foundation of
our democratic institutions, in the preservation of rights

and the recognition of the duties of citizens, stands the
public school as the logical agency for giving the people
the attitudes and skills requisite for effective participa-
tion in a democracy. We strongly urge this Court to rec-
ognize that the Civil Rights Act prohibits government en-
forced racial segregation in public education in the District
of Columbia.

E.

The Court Below Erred in Not Granting Petitioners the Re-
lief Prayed for and in Granting Respondents' Motion to Dismiss
Minor Petitioners' Complaint on the Ground That It Failed to
State a Claim on Which Relief Could Be Granted.

Reference to the pleadings in the instant case reveals that
the respondents relied upon a motion to dismiss on the
sole ground "that the complaint fails to state a claim upon

which relief can be granted".
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Such a motion to dismiss, as was true of the old common
law demurrer, now abolished in the D)istrict of Columbia,
said in so many words that the allegations of the complaint
with all legal irtercnce conceded did not spell out a cause
of action. All things alleged for the purposes of the plead-
ings must he accepted as being true. 'What then are the
essential allegations of the complaint 7 Clearly and ui-
equivocally the complaint alleges that the respondents with
full power of allocation of miner petitioners in the public
schools of the District of Columbia, failed to assign the
minor petitioners to the Sousa Junior High School and
actually refused them admission to said Sousa Junior High
School solely because of their race or color. The motion to
dismiss concedes the accuracy of this statement. The com-

plaint alleges further that the respondents are construing
and applying Acts of Congress so as to require them to deny
minor petitioners admission to and to exclude them front
the Sousa Junior High School for no other reason than be-
cause of their race or color. This allegation the motion to
dismiss freely admits. The complaint alleges that every
administrative requirement was met in seeking admission
of minor petitioners to the Sousa Junior High School. The
motion to dismiss agrees that this was done. The com-
plaint alleges that the respondents are pursuing and have
pursued the policy, practice, custom and usage of denying
minor petitioners admission to and excluding them from at-
tendance as pupils at the Sousa Junior High School and
from enjoyment of the educational opportunities afforded
therein solely because of their race or color. The motion to
dismiss concedes such action on the part of the respondents.
The complaint seeks not only injunctive relief to correct
these violations of the petitioners' constitutional and statu-
tory rights, but, asks the court to render a declaratory
judgment to the effect that statutes enacted by Congress
regulating public education in the District of Columbia do
not require exclusion of the minor petitioners from the
Sousa Junior High SAool, and that respondents are re-
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quired by the Constitution and laws of the United States to

admit said minor petitioners to Sousa Junior High School

ad to refrain from any distinctions with respect to them

because of their race or color.
Facing the test to vhich the complaint was put by the

motion to dismiss, the Court below, through Judge Walter
Ml. Bastian, embraced the theory urged by respondents and

signed an order dismissing the cause.

"ORDER

"Upon consideration of the complaint, of the motion
of the defendants to dismiss the above-entitled cause,
of the memoranda of points and authorities in support
of and iii opposition to said motion and of the argu-
ments of counsel for the plaintiffs and for the defend-
ants, it is, by the Court, this 9th day of April, 1951,

"ORDERED, that the above-entitled cause be, and it is
hereby, finally dismissed.

" (s) Walter MI. Bastian, Judge.''

This order is tantamount to a judicial pronouncement
that an admitted statement of denial of civil rights by gov-
ernment officials, solely on the ground of race or color, pre-
sents no cause for relief. This order amounts to a direct
statement that the defendants below correctly interpreted
and put into effect statutes enacted by Congress as com-
pelling racial segregation in the public schools of the Dis-
trict of Columbia, and that said respondents lawfully pur-
sued the policy, practice, custom and usage of denying
minor petitioners admission to Sousa Junior High School
solely because of their race or color; and that such inter-
pretation, enforcement, and action on the part of said re-
spondents did no violence to the constitutional and statu-
tory rights of the petitioners. The very making of such
statements carries its own refutation.

The Court below clearly erred in not requiring the re-
spondents to answer the complaint. The Court also erred

j in not issuing a declaratory judgment to the effect that no
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congressional statute ii the District of Colubia could be
properly interpreted as requiring racial segregation, and
to the effect further that said respondents are required by
the Constitution and laws of the United States to admit
said minor petitioners to Sousa .Junior Nigh School and to
refrain from any distinction with respect to them solely be-
cause of their race or color. The Court erred in not re-
straining the action of the respondents in refusing to admit
minor petitioners to Sousa .Junior High School solely on the
basis of race or color, without authority, and in violation of
the constitutional and statutory rights of the petitioners.

F.

This Couri Should Declare That the Actions of Respondents
in Requiring Segregation in the Public Schools Is Unlawful.
It Should Direct the District Court to Enter a Decree Ordering
That Such Segregation Be Discontinued Forthwith and That
Petitioners Be Admitted to Sousa Junior High School Without
Distinction As to Race or Color, As Soon As Necessary Admin-
istrative Adjustments Can Be Made and in No Event Later
Than the Beginning of the Next School Year.

This portion of the brief is directed to questions four and
five of the Order of this Court dated June 8, 1953:

"4. Assuming it is decided that segregation in public
schools violates the Fourteenth Amendment,

(a) would a decree necessarily follow providing
that, within the limits set by normal geographic
school districting, Negro children should forthwith
be admitted to schools of their choice, or

(h) may this Court, in the exercise of its equity
powers, permit an effective gradual adjustment to be
brought about from existing segregated systems to a
system not based on color distinctions

"5. On the assumption on which questions 4(a) and
(b) are based, and assuming further that this Court
will exercise its equity powers to the end described in
question 4(b),
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(a) should this Court formulate detailed decrees
in these cases;

(b) if so what specific issues should the decrees
reach;

(c) should this Court appoint a special master to
hear evidence with a view to reconnnending specific
terms for such decrees;

(d) should this Court remand to the courts of first
instance with directions to frame decrees in these
cases, and if so, what general directions should the
decrees of this Court include and what procedures
should the courts of first instance follow in arriving
at the specific teiis of more detailed decrees?''

1.

Petitioners should fortlwith be admitted to schools of

their choice.

The way in which this question is franed would suggest

that this question is not applicable to the Dist rict of (o-
lunbia case, however, in order that this Court may have the
benefit of our views, we are assuming that the question is
based upon a finding that segregation violates the Fifth
Amendment to the Constitution.

"It is fundamental that these cases concern rights which
are personal and present''. Sweatt v. Painter, 1950, 339
U. S. 629, 635; see also 8ip'uel v. Board of Regents, 332 U. S.
631, 633; Missouri er ret. Gaines v. Canada, 305 U. S. 337,
352. The rights of the parents and their children, with
respect to education are fundamental rights guaranteed by
the Fifth Amendment against arbitrary action by the Fed-
eral Government. Farrington v. Tokushige, 273 IT. S. 284
and see Pierce v. Society of Sisters, 268 U. S. 510; Myer v.
Nebraska., 262 I. 8. 390. They are personal because each
petitioner is asserting his individual constitutional
right to grow up in our democratic society without the
impress of government imposed racial segregation
in the public schools. They are present because they
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will be irretrievably lost if their enjoyment is put ofT. The
rights of the adult students in Sweati, Sipn-ed, Gaines and
McLaurin cases required, this Court held, vindication forth,
with. A fortiori this is true of the rights of child ren who
arc growing through their vital formative years. As to
them, ''postponement'' is a mere euphemism for denial of
justice. It follows that petitioners are entitled to he ad-
mnitted forthwith to Sousa Junior High School without dis-
tinction as to race and color. Since the number of named
petitioners in this case is small no administrative difficulties
can arise as to them.

2.

There is no warrant in equity for postponemi ent of peti-
tioner's enjoymi ent of their rights.

a.

Petitioners' rights are by nature unsuited to postpone-
ment by equity.

Petitioners have no desire to set precise bounds to the re-.
serve discretion of equity. They concede that, as a court of
chancery, this Court has power to mold its relief to indi-
vidual circumstances in ways and to an extent which it
would be undesirable to define with entire precision. But
the rights established by these petitioners are far outside
the class as to which, whether for denial or delay, a nice
"balance of convenience'' has been or ought to be struck.

The minor petitioners are asserting the most important
secular claims that can be put forward by children, the claim
to their full measure of the chance to learn and grow, and
the inseparably connected but even more important claim
to be treated as entire citizens of the society into which
they have been born.

We have discovered no case in which such rights, once
established, have been postponed to a cautions calculation
of conveniences. The nuisance cases, the sewage cases, the
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cOsos of the overhanging cornices, need not be distin-
guished. They distinguish themselves.

If equity roembers itself, it will indeed mold its remedy
to fit petitioners claims-but the molding will be to an art-

ful swiftness.
Affirming the decree of one of the few judges still carry-

ing the traditional title andt power of Chancellor, the high-
est court of Delaware elitomnizecl equity in one of the cases

now before this bar when it declared (GebfIhart v. Belt on, 91
A. 2d 137, 149):

" ... To require the plaintiffs to wait another year
under present conditions would be in effect partially to
deny them that to which we have held they are en-
titled."

b.

Even should this Court proceed to consider the propriety

of a decree postponing desegregation, assay of the factors

involved nakes it clear that in the District of Columbia

there is no necessity for a "gradual decree".

Before examining alleged bases for delaying relief to
petitioners, three preliminary remarks are necessary.

First, we have, in the main, to guess at the factors re-
spondents might bring forward to support a plea for post-
ponement rather than total denial for they have taken

ground from which they can only plead that this shabby
business of government compelled racism must be allowed
to go on so long as the federal government wills it.

Secondly, in deciding whether sufficient reasons exist for
postponing the enjoyment of petitioners' rights, this Court
is not resolving an issue upon a mere preponderance of the
evidence. It needs no citation of authority to establish that
the defendant in equity who asks the chancellor to go slow
in upholding the most vital rights of children accruing to
them under the Constitution must make out an affirmative
case of crushing conviction to sustain his plea for delay.

Respondents have not done this on this record, and it is
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hard to see how they can do it in supplementary proceed.
ings or in matters outside the record, for their matter must
sound in disputed prophecy, if not in menace, and human
prophecy is as shaky a ground for the denial of known
present justice as menace is unsuitable to the attention of
chancery.

Thirdly, the problem of gradualism cannot fairly arise
at all in this case. Here the appeal is from a dismissal of
the complaint on motion, and there is in the record no mat-
ter whatever suggesting difficulty in accomplishing desegre-
gation. Surely it would be a curious as well as a gratuitous
assumption that such a change cannot be expeditiously
handled in this nation's capital.

In fact desegregation has proceeded so rapidly in the Dis-
trict of Columbia in the last decade that there is practically
no area save in the public schools where segregation is still
practiced. Negroes and whites work together, play to-
gether and live in the same neighborhoods with no
friction. Segregation in street cars and busses has been
outlawed in the District of Columbia since 1865,
Act of March 3, 1865 (13 Stat. 536, 537). We respect-
fully request this Court to take judicial notice that;--
Negroes are now admitted into many professional groups
and voluntary associations formerly for white only, e.g.,
The District of Columbia Medical Society, American In-
stitute of Architects, American Association of University
Women. The largest employer in the District of Columbia,
the Tnited States Government, expressly prohibits segre-
gation in its employment policies. The National Capitol
Housing Authority has announced that its new housing
projects will be and some of its old housing projects have
been desegregated. Negroes are presently freely admitted
to all Catholic schools and most of the other parochial and
private schools in the District of Columbia. White and
Negro children attend together a large number of private
kindergartens and nursery schools and increasingly play
together on the playgrounds under the desegregated policy
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of the Recreation Board of the District of Columbia. Negro
and white teachers meet together in an iW]ntegrated teachers'

union. Both races at tend without segregation all the legiti-
mate theatres, concert and lecture halls as well as most miio-

tion picture theatres. Many white and Negroes attend the

same churches. M otetover, segregation in restaurants and

cafes has been outlawed since 1873 and since that pro-
nouncemuet of this ('0ourt in Districd of (rdumbiar vr. J0 /m R.

Thlompson, 73 S. C. 1007, Negroes eat, without racial inci-
dents, in all restauraults in the District of Columbia. In the
southwest section, white and Negro lareuts and teachers
meet together to plan for neighborhood improvement.

Therefore the factual situation in the iistrict of Colum-
bia makes a gradual decree unnecessary.

We concede that there may well be difficulties and delays
of a purely administrative nature involved in bringing
about desegregation. Any injunction requires time for
compliance and we do not ask the impossible. We strongly
urge, however, that no reason has been suggested and none
has been discovered by us that would warrant denying
petitioners their full rights beyond the beginning of the
next school year.

But we do not understand that the "gradual adjust-
ment" mentioned in this Court's fourth and fifth questions
referred to such possible necessities.

Finally, it would be strange indeed to find any possible
considerations serving to slow the hand of equity. A good
part of the early work of the Chancellor's court had to do
precisely with the protection of the weak and helpless from
powerful local antagonisms (See, e.g., Inh a bitants of ThIiit-
by v. New York (1553) in 12 Sheldon Society, Select Cases
in the Court of Requests (1889) op. 192-200 and see Intro-
duction, p. XX; see also Maitland, Equity, 4-6 (1936))

Finally, we cannot forget that petitioners, too, place pub-
lic interests in the balance. Petitioners assert that there is
a public interest also in the reaffirmation of a constitutional

( right fought for and won almost a century ago, namely, the
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enjoyment by all of a common citizenship unrestricted by
governmentally imposed distinctions based solely on race
or color one of the severest eibarrassnients to our country
in its international relations.

3.

This Court should not formulate detailed decrees.

Petitioners urge that this Court make no attempt to for-
mulated detailed decree in this case but rather that it send
down its mandate directing that minor petitioners be ad-
mitted to Sousa Junior High School and that the Respond,
euts be enjoined from imposing distinctions based on race
or color alone in the administration of the public schools
of the District of Columbia.

The formulation of a detailed decree would involve this
Court and the Court below in elaborate administrative
questions having to do with public schools.

Above all, the school boards, the courts, and the people,
in the District of Columbia are law-abiding officials and
citizens. They have acted in good faith under their view
of the law. We believe that this Court may confidently an-
ticipate that an authoritative holding, and an injunction in
general terms, will be all that is needful to bring about
compliance with the Constitution and that respondents will
address themselves sincerely to the task of complying with
the law.

4.

Petitioners are unable, in good faith, to suggest terms for

a decree for an effective gradual adjustment, for they sin-
cerely believe thfat no sucl decree will be efficacious in pro-
tecting petittioners' righfits while at the same time minimizing
purported difficulties attendant on desegration.

While desiring to answer responsively the Fifth question
posed by the Court in setting this case down for reargu-
ment, petitioners have been unable to visualize any bone
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flde criteria for determining a method of delay that would
protect the constitutional rights of the named petitioners

and the class they represent to adnissioni to public schools
on a non-segregated basis.

As already noted, petitioners concede the possibility of
delay until the next school year by reason of administrative
requirements. Beyond this, petitioners respectfully submit

that their duty to this Court may better be discharged by
commenting upon any plans for postponement that may be
put forward by respondents, than by the pro form a pro-

posal of decree terms which they believe unwise and un-
warranted.

5.

This Court should not appoint c master.

It follows that there is no need for this Court to appoint

a master. Since repeal in 1948 of the 1805 Statute forbid-
ding the introduction of new evidence at an appellate level,
there would appear to be no reason why such master could
not be appointed (280 U. S. C. § 863 (1946)). Certainly
respected authorities have recommended the practice of
appellate courts' taking evidence (see 1 Wigmore, Evidence
§41 (3d ed., 1940); Pound, "Appellate Procedure in Civil
Cases" (1941) pp. 303, 387; Note, 56 Harv. L. Rev. 1313
(1943)) and in other times and jurisdictions it has been
respected practice. (See Smith, Appeals of the Privy
Council from American Plantations 310 (1950); Rules of
the Supreme Court of Judicature, order 58, Rules 1, 2;
cf. New Mexico, St. 1949, Mar. 17, c. 168, § 19.) However,
taking of evidence by master is undoubtedly a departure
from normal practice on appeal and it may result in loss
of time to the prejudice of petitioner's rights.
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6.

The terms of the (lecree we believe should be stated by the
District Court.

This Court should remand this case to the District Court
with instructions to tat Court to enter an order granting
an injunction restraining respondents from denying minot
petitioners admission to Sousa Junior High School solely
on the basis of race or color and ordering respondents to
cease discriminating on the basis of race or color in admin-
istering the public schools in the District of Columbia.

CONCLUSION.

The question whether the Federal Government has the
power to compel the segregation of pupils on the basis of
race or color alone ini affo0 riding educational opportunities in
the public schools in the District of Colwmbia is here pre-
sented to this Court for the first time. Here no question of
equality of facilities is in issue. Here is raised the sole
question whether under our democratic system and the pro-
tective covering of our Constitution, Congress or public
school officials, either or both, have the power to bar Ne-
groes from studying with whites in public schools in the
District of Columbia because of their race or color alone.
No reason or justification is offered by the respondent nor,
in the opinion of the petitioners, can any be given, save the
dubious one that the Acts of Congress compel it.

Our international relations, our concepts of liberty, our
belief in democracy, cannot be reconciled with government
inposed racial segregation in education in the District of
Columbia. The history of our country, the loyalty of the
Negro, the decisions of this Court, all require a condemna-
tion of this un-American practice.

Government action has passed beyond the brink of con-
stitutioniiriity whe i it imposes disabilities uponit the Negro
people, loyal in war anr in peace, native born citizens, limit-
irg their liberty of choice of schools solely because of their
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1'ace or color. This Court has approved of comparable fed-
eral action only when the fate of the Nation was at stake,
and even then, it subjected the Government's action to a
searching inquiry and laid down definite standards which
the Government was required to meet. The actions of re-
spondents in the instant case not only were not taken under

such perilous circumstances, but did not meet even the
minimum standards set for imposing racial distinctions
under those conditions.

Wherefore it is respectfully submitted that the decree of
the District Court should le reversed.

Respectfully submitted,

COBB, HOWARD AND HAYES

BY: GEORGE E. C. HAYES,

JAMES M. NABRIT, JR.,
Counsel for Petitioners.

HOWARD JENKINS,

GEORGE M. JOHNSON,

DORSEY E. LANE,

HARRY B. MERICAN,
CHARLES QUICK,
HERBERT 0. REID, SR.,
JAMES A. WASHINGTON,

Of Counsel.
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APPENDIX A.

Statutory and Constitutional Provisions in the States Where
Segregation in Education Is Institutionalized.

ALABAMA

". .. Separate schools shall he provided for white and
colored children, and no child of either race shall be per-
mitted to attend a school of tie otler race." Constitution.
Article XIV, Section 256, 1901.

ARKANSAS

"Duties. The board of school directors of each district
in the State shall be charged with the following powers and
perform the following duties:

"(e) Establish separate schools for white and colored
persons." (Acts 1935, No. 184, Sec. 97, page 2880; Pope's
Digest, Sec. 11535.)

DELAWARE

"In addition to tile income of the investments of the Pub-
lie School Fund, the General Assembly shall make provision
for the annual payment of not less than one hundred thou-
sand dollars for the benefit of the tree public schools which,
with the income of the investments of the Public School
Fund, shall be equitably apportioned among the school dis-
tricts of the States as the General Assembly shall provide;
and the money so apportioned shall be used exclusively for
the payment of teachers' salaries and for furnishing free
text books; provided, however, that in such apportionment,
no distinction shall be made on account of race or color,
and separate schools for white and colored children shall
be maintained. All other expenses connected with the
maintenance of free public schools, and all expenses con-
nected with the erection or repair of free public school
buildings shall be defrayed in such manner as shall be pro-
vided by law." Constitution. Article X, Sec. 2, 1897.

FLORIDA

"White and colored children shall not be taught in the
same school, but impartial provision shall be made for
both." Constitution. Article XII, Sec. 12, 1885.
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GEORGIA

"There shall be a thorough system of common schools for
#1he education oif chlildr enl 'in the. eletcraryr branrrchItes of an~

Engl ish1 edut~cationZ on~ly, as nearly uniformi as5 pratcticab~kle,
the expenses of which shall be provided for by taxation, or
otherwise. Trhe schools sh1all be free to all Chllidrenl of the

ate, but separate schovols shall bec p~rovided+ for the white

and colored races." Constitution. Article VIII, See. 1,
Para. 1, 1877. (Language in italics was deleted in 1912.)

KENTUCKY

"In distributing the school fund no distinction shall be
made on account of race or color, and separate schools for
white and colored children shall be maintained." Constitu-
tion. Sec. 187, 1890.

LOUISIANA

"... Separate free public schools shall be maintained for
the education of white and colored children between the
ages of six and eighteen years; provided, that kindergartens
may he authorized for children between the ages of four
and six years." Constitution. Article XII, Sec. 1, 1921.

MARYLAND

"All white youths between the ages of six and twenty-one
years shall be admitted into such public schools of the
State, the studies of which they may be able to pursue;
provided, that whenever there are grade schools, the Princi-
pal and the county superintendent shall determine to which
school pupils shall be admitted."

An. Code, 1924, Sec. 114; 1912, Sec. 63. 1904, Sec. 59. 1888,
Sec. 54. 1872, Ch. 377. 1916, Ch. 506, Sec. 63.

"It shall be the duty of the county board of education to
establish one or more public schools in each election district
for all colored youths, between six and twenty years of age,
to which admission shall be free, and which shall he kept
open not less than one hundred and eighty (180) actual
school days or nine months in each year; provided, that the
colored population of any such district shall, in the judg-
ment of the county board of education, warrant the estab-
lishment of such a school or schools."
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An. Code. 1924, Sec. 200 ; 1912, Sec. 131; 1904, Sec. 124;
1888, Sec. 96; 1872, Ch. 377; 1904, Ch. 584; 1916, Ch. 506,
Sec. 131; 1922, Ch. 382, Sec. 131; 1937, Ch. 552.

"Each colored school shall he under the direction of a
district board of school trustees, to he appointed by the
county board of education subject to the provisions of See-
lion 8 of this article, and schools for colored children shall
be subject to all the provisions of this Article."

An. Code, 1924, Sec. 201; 1912, Sec. 132; 1904, Sec. 125;
1888, Sec. 97; 1870, Ch. 311; 1872, 377, Sub-Ch. 18, Sec.
2; 1874, Ci. 463; 1916, CI. 506, Sec. 132.

"It shall be the duty of the county board of education in
each county of tle State, when in their judgment there is
need thereof to provide a suitable building or room, or
rooms, connected with one of the colored schools of said
county, for the establishment of a central colored industrial
school, and to provide for the maintenance of such central
colored industrial school where instruction shall lie given
daily in domestic science and in such industrial arts as
may be determined by the county board of education. One-
half of the appropriation hereinafter provided shall be used
for the maintenance of such industrial school."

An. Code, 1924, Sec. 211; 1912, Sec. 142; 1904, Sec. 139;
1898, Ch. 273, Sec. 5; 1910, Ch. 210, Sec. 139 (p. 232) ; 1916,
Ch. 506, Sec. 142.

"Whenever any such colored industrial school is opened
in any county the secretary of the county board of educa-
tion shall report the fact to the state superintendent of
schools, and he, or an assistant designated by him, shall
visit the said school and shall give, if in his judgment it is
warranted, a certificate of approval of the conditions and
the plan upon which said industrial school is conducted, to
the secretary of the county board of education. The state
superintendent of schools shall submit annually to the
Comptroller of the treasury of the State on or before the
last day of September, a complete list of such schools as
are entitled to receive the special appropriation for indus-
trial education."

An. Code, 1924, Sec. 212; 1912, Sec. 143; 1904, Sec. 140;
1898, Ch. 273, Sec. 6. 1910, Ch. 210, Sec. 140 (p. 232). 1916,
Ch. 50G, Sec. 143.
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"There shall be located in the city of Baltimore or else-
where (if the board of education deem best) a state normal
school for the instruction and practice of colored teachers
in the science of education, the art ui tching and the mode
of governing schools, to be known as State Normal School
No0. 3; the said school shall be uinler the control of the state
board of education, who shall appoint the principal and
necessary assistants; and the faculty shall consist of a prin-

cipal and as many teachers as the board shall appoint. The
sessions of the school shall lie determined by the state board
df education, who shall prescribe the curriculu of study.
which however, shall include courses for the special lrep-
aration of instructors for teaching the elements of agricul-
tare and mechanic arts, provide necessary quarters, sup-
plies and apparatus, fix the qualifications for admission as
students, the salary of the principal, assistant teachers and
employees."

An. Code, 1924, Sec. 256 ; 197 2, Sec. 193; 1908, Ch. 599.

MISSISSIPPI

"Separate school shall be maintained for children of the
white and colored races."

Constitution. Article VIII, Sec. 207, 1890.

MISSOURI

"Separate free public schools shall be established for the
education of children of African descent."

Constitution. Article XI, Sec. 3, 1875.

NORTH CAROLINA

"The General Assembly, at its first session under this
Constitution, shall provide by taxation and otherwise for a
general and uniform system of public schools, wherein tui-
tion shall he free of charge to all children of the State
between the ages of six and twenty-one years. And the
children of the white race and the children of the colored
race shall be taught in separate public schools; but there
shall he no discrimination in favor of or to the prejudice of,
either race."

Constitution. Article TX, Sec. 2, 1868; Convention, 1875.
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OKLAHOMA

"Separate schools for white and colored children with
like accommodations shall b provided by the Legislature
and impartially maintained. The term "colored children,"
as used in this section, shall he construed to mean children
of African descent. The term "white children" shall in-
clde all otter children."

Constitution. Article XIII, Sec. 3.

"The public schools of the State of Oklahoma shall be
organized and maintained upon a complete plan of separa-
tion between the white and colored races, with impartial
facilities for both races." (Laws 1949, p. 43G, Art. 5, Sec. 1.)

Okla. Statutes Annot., Title 70, Article 5, Sec. 5-1.

"Any teacher in this state who shall wilfully and know-
ingly allow any child of the colored race to attend the school
maintained for the white race or allow any white child to
attend the school maintained for the colored race shall be
deemed guilty of a. imisdeieanor and upon convietiot
thereof shall be fined in any sum not less than ten dollars
($10.00) nor more than fifty dollars ($50.00), and his cer-
tificate shall le cancelled and he shall not have another
issued to him for a term of one (1) year." (Laws 1949, p.
537, Art. 5, Sec. 4.)

Okla. Statutes Annot., Title 70, Article 5, Sec. 5-4.

"It shall be unlawful for any person, corporation or asso-
ciation of persons to maintain or operate any college, school
or institution of this State where persons of both white and
colored races are received as pupils for instruction, and any
person or corporation who shall operate or maintain any
such college, school, or institution in violation hereof sball
be deemtlel guilty of a misdemeanor and npon conviction
thereof shall be fined not less than one hundred dollars
($100.00) nor more than five hundred dollars ($500.00), and
each day such school, college or institution shall be open
and maintained shall 1e deemed a separate offense.

Okla. Statutes Annot., Title 70, Article 5, Sec. 5-5.

SOUTH CAROLINA

"Separate schools shall be provided for the children of
the white and colored races, and no child of either race shall
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ever be permitted to attend a school provided for children

of the other race."
Constitution. Article XI, Sec. 7, 1895.

TENNESSEE

"Knowledge, learning and virtue, being essential to the

preservation of republican institutions, and the diffusion of
the opportunities and advantages of education throughout
the different portions of the State, being highly conducive
to the promotion of this end, it shall be the duty of the Gen-
eral Assembly, in Il future periods of this Government, to
cherish literature and science. And the fund called the
common school fund., an all the lands and proceeds thereof,
dividends, stocks and other property of every description
whatever, heretofore by law appropriated by the General
Assembly of this State for the use of common schools and
all such as shall hereafter be appropriated, shall remain a
perpetual fund, the principal of which shall never be
diminished by ltislat/ive appropriations; and the interest
thereof shall be inviolably appropriated to the support and
encouragemlent of con1uon schools throughout the State, and
for the equal benefit of all the people thereof ; and no law
shall be made authorizing said fund or any part thereof to
be diverted to any other use than the support and encour-
agement of connnon schools. The State taxes derived here-
after from polls shall he appropriated to educational pur-
poses, in such manner as the General Assembly shall, from
time to time, direct by law. No school established or aided
under this section shall allow white and negro children to
be received as scholars together in the same school. The
above provisions shall not prevent the Legislature from
carrying into effect any lavs that have been passed in favor
of the Colleges, Universities, or Academies, or from author-
izing heirs or distributees to receive and enjoy escheated
property under such laws as may be passed from time to
time.''

Constitution. Article XI, Sec. 12, 1870.
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TEXAS

"Separate schools shall be provided for the white
colored children, and impartial provision shall be ianfor 1oth." ade

Constitution. Article VII, Sec. 7, 1876.

VIRGINIA

"White and colored children shall not be taught in thesame school."
Constitution. Article IX, Sec. 140, 1902.

WEST VIRGINIA

"White and colored persons shall not be taught in thesame school.'"
Constitution. Article XII, Sec. 8, 1872.
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APPENDIX B.

District of Columbia Compulsory Attendance Law.

Every parent, guardian, or otier person residing
permanently or temporarily in tlie District of (olum-
Lila who has custody or control of a child between tie ages
of seven and sixteen years shall cause said child to be regu-
larly instructed in a public school or in a private or pare-
chial school or instructed privately during the period of
each year in which the public schools of the District of
Columbia are in session: Provided, that instruction given
in such private or parochial school or privately, is deemed
equivalent by the Board of Education to the instruction
given in the public schools. 43 Stat. 806, Ch. 140, Art I, Sec.
1 (D.C. Code, 1951 Ed., Title 31, Sec. 201).

The parent, guardian, or other person residing
permanently or temporarily in the District of ('olun-
bia and having charge or control of auy child between the
ages of seven andi sixteen years who is unlawfully absent
from public or private school or private instruction shall
be guilty of a misdemeanor, and upon conviction of failure
to keep such child regularly in public or private school or
to cause it to be regularly instructed in private, shall be
punished by a file of $10 or by commitment to jail for five
days, or both, at tihe discretion of tle court: Provided, that
each two days such child remains away froni school un-
lawfully shall constitute a separate offense: Provided fur-
Iher, that upon conviction of the first offense, sentence may,
upon payment of costs, be suspended and the defendant
placed on probation.''

43 Stat. 807, Ch. 140, Art. II, Sec. 1 (D. C. Code, 1951 Ed.,
Title 31, Sec. 207).


